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L. 3\. 217; 39 M. L. J. 203. (Followed) ... 891 
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PATNA HIGH COURT. 

Civil Revision No. 294 of 1923. 

November 13, 1923. 

Present Mr Justice Kulwant Sahay. 

HIRA LAL—Petitioner 
versus 

CHUNI SAH—Opposite-party. 

Civil Procedure Cedi''. I Act V of 1008), O. XLI, r. 5 
— Stay of execution—Notice to decree-holder, whether 
necessary—-Posse sion delivered before stay, ef fect of. 

Before a final order for stay of execution is passed 
under 0. XLI, r. 5 of the Civil 1’rocoduro Code, it is 
necessary that notice of the application should 
be Riven to tho dcoroo-holdcr and ho should bo called 
upon to show cause why execution should not be 
stayed. 

A stay of execution cannot bo ordered after posses¬ 
sion has been delivered in execution, as there is 
nothing loft to stay. 

Appeal from an order of tho District Judge, 
Gaya, dated the 19t^i June 1923. 

Messrs. .S’. M. Mulliclc and Kailaspati, for 
tho Petitioner. 

Messrs. S. N. Hay and D. N. Varma, for the 
Opposite Party. 

JUDGMENT. 

Kulwant Sahay, J. Tho petitioner 
obtained a decree from the Court of tho Addi¬ 
tional Munsif of Gaya on tho 11th Juno 
1923 for ejectment of tho opposite-party from 
a certain house which was used as a shop by 
the opposite-party in the town of Gaya. On 
the 18th June 1923 the petitioner applied for 
execution of tho decree and asked the Court 
to deliver possession to him ot the house in 
dispute. Thereupon the executing Court 
made an order to issue a writ for delivery of 
possession. On the 19th June 1923 the 


opposite-party perferred an appeal against tho 
decree before the District Judge of Gaya and 
on tho same day ho mado an application 
before tho District Judge praying for stay of 
rlolivery of possession pending tho hearing of 
tho appeal. The learned District Judge there¬ 
upon mado an order in these words : “ Put 
up to-morrow. Meanwhile, stay execution.” 
It is alleged by tho petitioner that, before 
this order of tho 19th June was mado by 
tho learned District Judge, possession had 
already been delivered by tho peon to him 
about 9 o’ clock in the morning on tho 19th 
Juno On tho noxt day, i. e., tho 20th Juno 
1923, tho oppoito party filed another applica¬ 
tion beforo tho District Judge in which ho 
complained that, although execution had boon 
stayed by tho ordor of the provious day and 
tho said order was communicated to the peon 
before possession had actually been delivered, 
tho peon, notwithstanding that order, put tho 
decree-holder in possession and dispossessed 
the judgment-debtor and he prayed that it 
might Ijo declared that the proceeding of the 
peon in delivering possession after the order 
for stay had been passed was invalid and that 
possessionimay bo re-delivered to him. Tho 
learned District Judgo thereupon made tho 
following order: “An order to stay execution 
was passed. Any delivery of possession efTcct- 
ed yesterday in, therefore, invalid. Execution 
will ho stayed pending disposal of tho appeal, 
as if the appellant is onco ejected, the object 
of tho appeal would he frustrated. The 
Munsif Additional Court will plcaso at onco 
hold an enquiry into the conduct of the peon. 
Tho appellant must make a statement before 
him. It appears that, in compliance with thin 
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order, possession has again been delivered to learned District Judge of the 20th June 1923 


the judgment-debtor and he is now in posses¬ 
sion. The decree-holder, who is the petitioner 
in this case, comes up to this Court against 
this order of the District Judge and his case is 
that possession having once been delivered the 
District Judge had no jurisdiction to stay execu¬ 
tion. This matter came up for hearing before 
me on the 14th August 1923 and as the exact 
time of the delivery of possession by the peon 
was disputed between the parties I thought it 
necessary to enquire from the District Judge 
as to the exact time when lie had passed the 
order for stay on the 19th Juno and also the 
time whon possession was actually delivered by 
the peon. The District Judge has sent a report 
to the effect that ho is unable to state the 
exact time of the order to stay execution 
passed by him, but he says that, as far a3 he 
remembers, it was stated that the peon was 
in the middle of executing delivery of posses¬ 
sion when the potition for stay was filed, or 
olsc that he was just about to do it. Anyhow, 
it was stated before him that the matter was 
urgent. As matters stand, it is impossible 
for mo hero to determine as to whether 
possession had already been delivered bo- 
foro the order for stay was passed by 
the learned District Judge on the 19th 
June, 1923. However, the learned Dist¬ 
rict Judge in dealing with the applica¬ 
tions tiled heforo him on the 19th and the 
20th Juno, has proceeded cx parte without 
giving any notice to the deoree-holder Before 
an order for stay is passed under O. XLI, r. 5 
of the Civil Procedure Code, it is necessary 
that notice of the application should be given 
to the decrco-holdor and ho should be called 
upon to show cause as to why execution 
snould not bo stayed. In the present case 
tlio learned District Judge has passed the 
final order on the 20th June 1923, stay¬ 
in' execution of 'the decree until the 
disposal of the appeal without giving any 
notico to the decree-holder. The Dis¬ 
trict Judge could certainly pass an ad in¬ 
terim order for stay pending the hearing of 
tlio application ; but lie ought not to have 
passed the final order for stay till the disposal 
of the appeal without giving an opportunity to 
the decree holder to show cause against the 
application. 

I think the proper procedure in the present 
ease would he to set aside the order of the 


He should be asked to deal with the appli¬ 
cation filed before him on the 19th June 1923 
after giving notice to the decree-holder. His 
order for stay of execution passed on the 19th 
June will be treated as an ad interim order 
till the disposal of the application. It will, no 
doubt, be open to the decree-holder to show 
before the District Judge that, before the order 
of the 19th June had been passed, possession 
had already been delivered. If that is shown 
to him, then there would be nothing to stay 
and the application of the 19th June will be 
dismissed. If he is satisfied that possession 
was not delivered at the time, then he will deal 
with the application according to law. 

Each party will bear his own costs in this 
Court. 

z - K - Case remanded, 

MADRAS HIGH COURT. 

Second Civil Appeal No. 141 op 1921. 

July 23, 1923. 

Present Mr. Justice Odgers and 
Mr. Justice Hughes. 
GNANAMUTHU NADAN— 
Plaintiff—Appellant 

versus 

VElLUKANDA NADATHI, Wife of 

GURU3WAMI NADAN—and OTHERS— 
Defendants —Respondents. 

Registration Act (XVI of 1908), s. 17_D»v«s«o» of 
status—Document containing list of properties failing 
to each share—Admissibility in evidence —Othi deed of 
palmyra trees — Registration, whether necessary 

A document containing merely a list of properties 
which have fallen to the sharo of each sharor in a 
partition but not containing any operative words of 
division must bo treated as moroly a de facto division 
into specitio shares following a prior division of 
status Such a documont, therefore, would bo ad¬ 
missible in evidonco without registration, [p 4 , col. 1 ] 

An Othi deed for over Its. .100 of palmyra trees does 
not create any interest in immoveable property and 
is admissible in evidence without registration. 

[p 4, ool. 2] 

Second Appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. S. No. 9 of 1920, preferred 
against the decree of the Court of the Tem¬ 
porary Additional District Munsif, Tinnevelly, 
in O. S. No. 29 of 1917. 

Mr. K. I . Sesha Aycnyar, for the Appellant. 

Mr. S. Anantarama Ayer, for the Respon¬ 
dents. 
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JUDGMENT. —This is a suit for a 
declaration that certain lands in Schedules A 
and B belong to plaintiff and for an injunction 
against the defendants’ enjoyment of the 
same. Over 20 years before suit, plaintiff’s 
younger brother, Guruswamy Nadan, died 
leaving a widow and a daughter, defendants 
Nos. 1 and 2. The A and C schedule properties 
belonged to the family of plaintiff and his 
brother and the B schedule properties (oxcept 
item 5) were brought to sale under a decree 
and bought by one Israel Nadan who con¬ 
veyed to his brother in 1883 under Ex. B. 
The plaintiff and his cousins wore undoubted¬ 
ly divided but plaintiff alleges that the 
properties in question aro his by right of survi¬ 
vorship as his deooased brother and him¬ 
self were never divided. C schedule pro¬ 
perties are admittedly in the possession of 
defendant No. 1. This tbo plaintiff accounts 
for by saying that it was in pursuance of an 
arrangement for the maintenance of 1st defen¬ 
dant. Both Courts have found that the 
plaintiff’s case is [also and that the brothers 
wore divided. Mr. Sesha Iyengar for the 
plaintiff-appellant in second appeal takes 
three points. 

(t) That Ex. XXI is the primary and only 
possible evidence of partition and being un¬ 
registered it is inadmissibleunder section 91 of 
the Evidence Act, no other evidonco of parti¬ 
tion is admissible and thoro is, therefore, no 
legal evidence upon which the Courts below 
could have come to a finding that plaintiff and 
his brother wero divided. 

(ii) Ex8. XVIII and III aro'inadmissiblo. 

(m) Ex. J has been attested by plaintiff 
and a divided cousin but that is no evidence of 
knowledge of its contents. 

To take theso poiuts in order—Ex. XXI is 
a cadjan document much torn and largely in¬ 
decipherable. It is undoubtedly a list of 
properties. The question iB “ Is it anything 

more.” It is headed Nayinar.shares.” 

He is D. W. 5. It is signed by the plaintiff, 
his divided brother and his two cousins. The 
document is dated 1880. The facts of its 
containing Nayinar’s name and its being sign¬ 
ed and attested aro said by Mr. Sesha Iyengar 
to show that it is a formal partition-deed. 
The circumstances under which these lists 
came to be drawn up are detailed by D. W. 5 


himself. The lands were divided by ridges 
and the chits prepared. Four lists were drawn 
up and a boy took the chits and placed them 
on the lines. A person, apparently unconnect¬ 
ed with the family, called Aiyaperumal wrote 
the chits and left spaces for names and attes¬ 
tations. This man also wrote in the names as 
the chits were taken up. The witness adds: ‘Wo 
had no idea of writing a partition-deed. The 
chits were rogarded as the partition.’ Ex. XXI 
is a mere list of properties and there aro 
no operative words of division at all. It may 
be a division of properties subsequent to an 
oral division of status. That 6uch a written 
deed can bo treated as minutes of agreement 
and not as a completed partition, and that 
though unregistered it can bo admitted in 
evidence is clear from Gundapaneni Gopayya 
v. Gundapaneni Krishnayya (1). Of course, 
if Ex. XXI is the partition, it will be inad¬ 
missible. In Ayya Kulti Munkondan v. Peria- 
sami Koundan (2) the deed, after detailing the 
distribution of property among the sharers, 
concluded : “ In the presence of tho-witnesses 
named hereunder we divided.” This we take 
to mean “divided by this instrument.” The 
Full Bench held that this required registration 
but merely directed it and the evidence relat¬ 
ing thereto to bo expunged from the record. 
As laid down by the Privy Council in Gnja 
Bai v. Sadashiv Dhundiraj (3), “severance ; of 
status is quite distinct from the de facto 
division into specific shares of the property” 
hitherto hold jointly, and a doed of partition, 
though inadmissible to issue partition for want 
of registration, is still admissible to prove an 
intention among all members to become divid¬ 
ed in status (cf. Surasvathamma v. Pad- 
dayya (4) and in Chotalal Aditram v. Maha- 
kore (u) it was hold that the fact of partition 
may bo proved by oral evidonco though the 
partition-deed may bo inadmissible. The 
terms of section 91 of the Evideuco Act are 

(1) GJ lad. Gas. 562; 16 L. W. 781; (1J22) M. W. 
N. 833; (1328) A. I. R. (M.) 1GO. 

(2) 31 I ad. Cas. G15 ; 30 M. L. J. 101; 2 L. VV. 
1131. 

(3) 37 lad. Gas. 321, 43 C. 1031 at p. 1017 ; 20 G. 
VV. N. 1035; 14 A. L. J. 822; 20 M. L. T. 78; 12 N. L. 
R. 113; (1316) 2 M. VV. N. G5; 13 Bom. L. R. 621; U. 
L. T. Ill; 21 G. L. J. 207; 31 M. L. J. 155 ; 13 1. A- 
151 (P. G.). 

(4) 71 Ind. Gas. 274; 1G M. 313; 4 1 M. L. J. 4 5; 
18 L. VV. 418; (1323) A. 1. R. (M.) 2j7. 

(5) 10 Ind. Gas. 83 ; 41 B. 46G ; 13 Bom. L R. 
322. 
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not transgressed by this course of action as 
all the Courts had been concerned with was to 
find out whether particular properties claim¬ 
ed by the plaintiff to ho joint family properties 
were at the date of suit joint or separate, that 
is precisely the case here. In our opinion the 
question under section 91 of the Evidence Act 
does not really arise as we hold, confirming 
the view of the Muusif (the lower Appel¬ 
late Court does not base its decision on 
Ex. XXI) that Ex. XXI can only be regard¬ 
ed as a list of properties handed to each 
sharer by an independent person either by lot 
or in order of seniority and that as it oontains 
no words from which we can construe that it 
was intended to effect a partition of status ; 
wo come to the conclusion that it was a de 
facto division into specific shares following a 
prior division of status. No question of its 
inadmissibility accordingly arises. 

The next point is tho objection to Ex. 

III. 

Exhibit XVIII is another deed for Rs. 152 
ol 100 Palmyra trees by Guruswami Nadar on 
10th February 18b4. It is witnessed by 
plaintiff and son and one of tho cousins. It is 
said this ought to ho registered under section 17 
of tho Registration Act cither of 1871 or 1908 
as oreating an interest in immoveable property 
of the value of Rs. ICO. Reliance for appellants 
is placed on Sukry Kurdeppa v. Gojndakull 
Nayi licddi (6) where a lease of palm and 
date trees for 5 years was held to require 
registration. Holloway, A. C. J„ observed that 
a document with respect to trees may or may 
not require registration according to the 
character of the transaction. This may con¬ 
template tho trees in a 6tate of attach¬ 
ment to or detachment from the soil and tho 
interest passed will bo respectively moveable 
or immoveable. The case was decided under 
the terms of the Registration Act, 18G4, 
section 13. There was in that Act no defini¬ 
tion of immoveable property exempting stand¬ 
ing timber, growing crops or grass as is the 
casein tho Acts of 1871, section 3 and 1908 
section 2 (6). In Seem Chettiar v. Santhana- 
tham Chettiar (7) it was held to be more than 
a sale of standing timber as it W as con¬ 
templated that the purchaser should derive a 

(r>) r, M. H. C. II. 71. 

iV rM° 58 ' 6 M ‘ L ' J ’ 281 ' 7 Iud - Deo - (N. S.) 

J \.L' • Jji/• 


benefit from the further growth of the thing 
6old from further vegetation and from 
the nutriment to be afforded by the land.’ 
Vaughan Williams, J., in Marshall v. Green (8). 
As pointed in Natcsa v. Thangavelu (9) which 
concerned a lease for two years of Palmyra 
trees—there was in the case in Seeni Chet¬ 
tiar v. Santhanatham Chettiar (7) a limitation 
on tho transferor’s enjoyment of the land as 
such, there was none in that case [ Natesa v. 
Thingavelu (9)] and there is none, as far as we 
are able to see, here. In the latter Madras case 
both the case in Sukry Kurdeppa v. Goonda- 
kull Nagi Reddi (6); and Seeni Chettiar v. 
Santhanatham Chettiar (7) are distinguished 
and, in our opinion, Ex. XVIII falls distinctly 
under the law as laid down in Natesa v. 
Thangavelu (9) and that the latter ought to 
he followed. It follows that this objection 
fails. 

As to Ex. III. -This is a similar Othi deed 
of the same day tho same reasoning applies. 
It is executed by Nainar Nadar, one of the 
divided cousins, and attested by tho plaintiff 
and his cousins. It is objectod that as Ex. Ill 
contains a recital between third parties it is 
not admissible to prove title. But in our 
opinion there is no ground for this objection 
as the question really is whether the brothers 
wore divided and whether tho attesting bro¬ 
ther must he taken to know tho oontents of 
the document. 

As to Ex. J—This is an Othi deed exeouted 
on 10th July 1891 by Gurusami Nadau of 
land remaining under my enjoymont as 
ancestral property and is witnessed by 
plaintiff and D. W. 5 (a divided cousin). This 
is utilised to prove an individual dealing 
with land which had formally formed part of 
the family property. It will bo observed 
that Exs XV1I1, III (and it is said also 
Ex. C) in the casoiare Othi deeds of oven 
date each mortgaging trees on tho shares of 
three out of four of tho sharers. In so far 
as tho deeds are attosted by the other sharers, 
*t appears to us that this shows that they 
assented to the alienations and acknowledged 
that they have no interest in the subject- 
matter ot the document each attests; though 

(8) (1870) l C. P. D. 35 ; 45 L. J. C. P. 153; 33 L. 
1. 401; 24 W. P. 175. 

/, x ?? la(L C;i "- 102 * 38 M. 883; 15 M. L. T. 237 ; 
(1311) M. W. N. 327. 
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they before partition would have had an 
interest in suoh subject-matter. This appears 
to us to be a statement against interest in the 
case of each such attestor, and to he, therefore, 
admissible under section 32 of the Evidence 
Act. It is clear we think that the attestors, 
in the circumstances of the case, must have 
known the contents of these documents. They 
were all made on the samo day and each of 
the divided attestors was, certainly as to three 
and most probably as to all, the executant 
of a similar document himself. It is suggested 
that they executed these deeds for the purpose 
of liquidating each of his share of the family 
debt—it may be so. The plaintiff's evidence 
was entirely discredited in both the lower 
Courts and, in our opinion, the evidence objec¬ 
ted to was rightly admitted His evidence as 
to the properties acquired under Ex. B also 
discredited. The matter is then resolved into 
a simple question of fact on the evidence and 
the defendant’s version has been accepted. 

There is a patent mistake in the decree of 
the Lower Appellate Court. The appeal was 
dismissed with costs except as rogards item 5 
as to which there was no order as to costs. 
The decree, however, directs that each party 
shall bear his own costs. We must, therefore, 
dismiss the appeal with costs both here and 
in the lower Appollato Court. Memorandum 
of objections is allowed, but there will be no 
order as to costs. 

V. N. v. Appeal dismissed. 

S. D. Gross-objection allowetl. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1288 

of 1921. 

July 23, 1923. 

Present :—Sir Dawson Miller aud Mr. Justice 

Kulwant Sahay. 

HAZARI LAL SALIU and another— 
Plaintiffs — Appellants 
versus 

AMBICA GIR and others—Defendants— 

Respondents. 

Bengal Tenancy Act (VIII of 1885), ss 105. 107 — 
Civil Procedure Cede (Act V of 1008), s- 141,0- W, 
r. 14— Landlord and tenant—Enhancement of rent, 
application for—Signing and vert f teat ion-Applica¬ 
tion on behalf of all landlords—Subsequent mtl.di av¬ 
al of tame, effect of. 


Section 141 of the Civil Procedure Code does not 
apply to applications under section 105 of the 
Bengal Tenanoy Aot. Section 10? of the Bengal 
Tenancy Aot make* the procedure for the trial of 
suits laid down in the Code of Civil Procedure applic¬ 
able to proceedings under section 105 of the Act, and 
not to applications initiating tho proceedings.. The 
seotion has not the effect of making the provisions 
contained in the Civil Procedure Code relating to the 
signing and verification of plaints applicable to an 
application made under seotion 105 of tho Bengal 
Tenanoy Aot. [p. 7, ool. 1] 

Thore is no rule that a person named as a co-plaint- 
iS is not to be treated as a. plaintiff unless he himself 
signs and verifies the plaint. 

Mohini Mohun Das'v. Bungsi Buddon Saha Das, 5 
Sar. P. C. J. 498 ; 8 Iud. Deo. (N. S.) 926 ; 17 Cal. 
580, followed, [p. 7, col. 1.] 

Whore an application under section 105 of the 
Bengal Tenancy Act is filed on behalf of all the land¬ 
lords, the subsequent conduct of some of them in re¬ 
pudiating the authority of the others to sign the appli¬ 
cation on their bohalf and retiring from the case will 
not attract the provi-ions of section 188 of tho Act 
so as to defeat the application, if the other joint land¬ 
lords choose to proceed with it. [p. 7, col. 2.J 

Messrs. B. N. Mitter and Subal Chandra 
Muzumdar, for the Appellants. 

Mr. S. N. Bai, for tho Respondents. 

JUDGMENT. 

Kulwant Sahay, J. —This appeal arises 
out of an application for settlement of fair 
rent under section 105 of the Bengal Tenancy 
Act in rospcct of tho holdings of certain tenants 
having occupancy rights and paying money 
rents to the proprietors. The application 
purported to be made by tho entire body of 
landlords holding 16-annas proprietary interest 
in mouza Rampur, hearing Touzi No. 841, and 
tho application was really for enhancement of 
rent under section 30 ( b) of the Bengal Ten¬ 
ancy Act on the ground of rise in the 
average local prico of staple food crops 
during the currency of tho rent. Tho tenant- 
defendants filed written statements taking 
various objections to the enhancement of the 
rent. 

One of the objections related to tho main¬ 
tainability of the application on the ground 
that all tho proprietors had not joined in 
making tho application nor had it been filed 
with the con60Dt of all of them, and, therefore, 
it was not maintainable under section 188 of 
the Bengal Tenancy Act. 

The learned Revenue Officer held that all 
tho co-sharer landlords jointly interested in 
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Touzi No. 841 had joined in the application 
and that it was filed with their express or im¬ 
plied consent and the application was, therefore, 
maintainable. Upon the merits I 19 enhanced 
the rent to the extent- of l| 6 th in the rupee and 
settled the rent so enhanced to he the fair 
rent of the holdings in dispute. 

Against the decision of the Revenue Offioer 
the tenants went in appeal before the Special 
Judge, and the only ground taken by them in 
appeal was that the application under sec¬ 
tion 105 could not succeed because all the 
landlords had not joined as plaintiffs, aud that, 
therefore, the provisions of section 188 of the 
Bengal Tenancy Act had been contravened. 

The application under section 105 contains 
the names of all the recorded proprietors of 
the Touzi but the verification of the applica¬ 
tion was not signed by all of them individu¬ 
ally, some of the applicants having signed 
the same for themselves as well as for 
some of the other applicants. Sheonandan 
Singh signed it for himself and for his 
brother Ram Parsau Singh ; Pauchoo Singh 
Singed it for himself, and for Sabha 
Singh and Surajnath Singh ; Singhasan 
Singh signed it for himself and for Bishundeo 
Singh, Sheodhari Singh aud Tej Bahadur 
Singh and Ramchandra Singh. On the 8 th 
and 17th September 19.0 Sheonandan Singh, 
Ramparsan Singh, Sabha Singh, Surajnath 
Singh and Ramchandra Singh filed two appli- 
casious before the Revenue Officer to the 
effect that the application had been filed with¬ 
out their kuowledgo and permission and that 
they were not parties to it. The learned 
Revenue Officer held that the original appli¬ 
cation under section 105 had, as a matter of 
fact, had been filed with the express or implied 
consent of these co-sharers, aud that the 
applications of the 8 th and 17th September 
were subsequently tiled by them, because 
they had been pressed by the tenaut defend¬ 
ants, who were their co-villagers and the 
majority of whom were their castemen, to 
retire from the case. Ho referred to the fact 
that on a previous date all the applicant laud- 
lords, including those who had tiled the 
petitions on the 8 th aud 17th of September 
1920, had appeared before him aud the caso 
was proceeded with in their presence and no 
objection was then raised by them that tho 


application had not been filed with their 
knowledge and under their authority. 

On appeal, the learned Special Judge agreed 
with the Revenue Officer that, so far as the 
applicants other thamSabha Singh and Suraj¬ 
nath Singh were concerned, they had 
authorized tho filing of the application and the 
verification thereof by the other applicants 
named above; but as regards Sabha Singh and 
Surajnath Singh he held that Panohoo Singh 
who had signed the application for them, had 
no authority to do so. He held that an 
application for settlement of rent under 
section 105 was a suit, and that, according to 
section 141 of the Code of Civil Procedure, 
the procedure provided in tho Code applied to 
proceedings under section 105 of the Bengal 
Lonaucy Act and that, therefore, the provisions 
°/ O. VI, r. 14 of the Code relating to the 
signing of pleadings by parties must bo observ¬ 
ed in tiling an application, and a person sign¬ 
ing the application for another must bo duly 
authorised by him to sigu it. He referred to 
a statement made on behalf of tho applicants 
under section 105 to tho effect that Sukhram 
bingh, father of Sabha Singh and Surajnath 
Singh, authorised Panohoo Singh to sigu the 
application on their behalf ; and he held that 
if Sukhram Singh was the managing member 
of the joint family consisting of Panohoo 
Singh, Sabha Singh and Surajnath Singh, and 
as such managing member gavo authority to 
i anchoo, then Sukhram himself was a co- 

arer landlord and should have been one of 
the applicants, aud as, in any ovent, noautho- 
rity had been obtained by Panohoo Singh 
from Sabha Singh and Surajnath Singh to 
institute tho proceedings in their behalf the 
provisions of section 188 of the Bongal Ten¬ 
ancy Act had beon contravened and the 
application was not maintainable. 

In the 1 first place, it is doubtful whe¬ 
ther a proceeding under section 105 of 
tho Bengal Tenancy Aot is a suit. In 
Chiodich v. Tulsi Sincjh (l), it was held 
by a Division Bench of tho Calcutta High 
Court that an application undor section 105 
tho Bengal Tenancy Aot cannot be 
legarded as a suit. Tu tho second plaoo, 
section 141 of the Code of Civil Procedure 

(1) 18 led. Cas. 130; 40 C. 428; 17 C. W. N. 
40/. 
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provides that the proceduro provided in this 
Code in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction. 
The proceeding in the present case was 
initiated in a Revenue Court before a Revenue 
Officer and not in a Court of Civil jurisdiction 
and, in my opinion, seotion 141 of tbo Code 
has no application to applications under 
section 105 of the Bengal Tenanoy Act. It 
has, however, been pointed out by the learned 
Vakil for the respondents that section 107 of 
the Bengal Tenancy Act provides that, in all 
proceedings under section 105, 105 (A) and 
106, the Revenuo Officer shall, subject to 
rules mado by the Local Government under 
this Act, adopt the procedure laid down in the 
Codo of Civil Procedure for the trial of suits. 
Now, this section makes the proceduro for the 
trial of suits laid down in the Codo of Civil 
Procedure applicable to proceedings undor 
seotion 105 of the Bengal Tenancy Act, and 
not to applications initiating the proceedings. 
In my opinion it does not make the provisions 
contained in the Codo of Civil Proceduro 
relating to the verification of a plaint applic¬ 
able to such proceedings. But, even assuming 
that the provisions contained in O. VI, r. 14 of 
the Codo relating to the signing of the plaint 
are applicable, I think the provisions have been 
materially complied with in the present case. 
There can bo no doubt that 8abha Singh 
and Surajuath Singh did authorize l’anchoo 
Singh to sign the application on their behalf 
as was found by the learnod Revenue Officer. 
The conduct of those two persons hofore they 
filed their applications on the 8th and 17th 
September 1920 makes this point clear. As 
has been pointed out by the ltovenue Officer, 
those persons appeared before him on the 26th 
duly 1920 and proceeded with the trial in the 
usual way without raising any objection. If 
that is so, then any formal defect in signing or 
verifying the application will not make the 
application incompetent. As was pointed out 
by the Privy Council in the case of Mohini- 
mohun Das v. Dungsi liculdan Saha Das (2), 
there is no rulo that a person named as a co- 
plaintiff is not to be treated as a plaintiff un¬ 
less he signs and verifies the plaint. Sec¬ 
tion 188 of the Bengal Tenancy Act provides 

(2) 17 0. 580; 5 Sar. P. 0- J. 498; 8 lad. Deo (N S.) 


that, “where two or more persons are joint 
landlords, anything which the landlord is, under 
this Act, required or authorized to do must bo 
done either by both or all those persons act¬ 
ing together, or by an agent authorised to act 
on behalf of both or either of thorn.'’ Hero 
all that was necessary was that the applica¬ 
tion under section 105 should lie filed by or 
on behalf of all the joint landlords, this was 
the thing which the landlords wore authoriz¬ 
ed by the Act to do. The application appears 
ta have been filed by all of them, and the 
subsequent conduct of some of the joint land¬ 
lords in repudiating tbo authority of the 
others to sign the application on thoir behalf 
and retiring from tbo case will not attract tho 
provisions of section 188 so as to defeat tho 
application if tho other joint landlords choose 
to prooeed with it. 

As rogards tho observation of the learned 
Special Judge that if Sukhram Singh is tho 
managing member of tho joint family con¬ 
sisting of himself, Panchoo Singh, Sabha 
Singh and Surajnath Singh, ho was a neoos- 
sary party to the application, it is to bo noted 
that it is admitted by both partios before us 
that Sukhram Singh is not a recorded pro¬ 
prietor. All tho recorded proprietors of tho 
Touzi are named as applicants in the applica¬ 
tion and the absonco of tho name of Sukhram 
Singh, oven if he bo tho managing member, 
will not rnako tho application illegal if the 
persons who are recorded as proprietors are 
all joined in tho application. I am, therefore, 
of opinion that the learned Special Judge was 
wrong in holding that tho application undor 
section 105 could not be maintained by reason 
of tho provisions of section 188 of the Bengal 
Touancy Act. It appears from his judgment 
that no ground was taken beforo him as 
regards tho merits of tho caso ; tho only 
ground upon which tho decision of the 
Revenuo Officer was assailed before him was 
that the application could not bo maintained 
under tho provisions of section 188 of the 
Bengal Tenancy Act. This ground having 
failod the decision of tho Revenue Officer 
must bo conormed. 

The result is that tho appeal succoods, tho 
decision of tho Special Judge is set aside and 
that of the Revenue Officer is restored. Tho 
appellants are entitled to their costs in this 
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appeal and in the Court of Appeal below. 
The order for costs made by the Revenue 
Officer will stand. 

Dawson Miller, C. J. —I agree. 

z. k. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2688 of 1920. 

Present :—Mr. Justice Harrison and 
Mr. Justice Moti Sagar. 

November 14, 1923. 

The MUNICIPAL COMMITTEE of 

JHANG —Defendant—Appellant 

versus 

DEVI DIAL— Plaintiff—Respondent. 

Punjab Municipal Act ( III of 1011>, s. 175— Order 
directing removal of encroachment—Court, power of, 
to interfere. 

Whore a Mud ioipal Committee directs under the 
provisions of .^ociion 175 o the Punjab Municipal Aot, 
the roinoval of a structure as constituting an en¬ 
croachment on a street and the action of the Com¬ 
mittee i* found to bo intra vires and not actuated 
by dishonesty or malice the Court cannot intorfero 
with it merely beoau^o in the opinion of tho Court it 
is unnecessary in tho public interest to remove tho 
structure. 

Nagar Valab Narsi v. Municipality of Dhandhuka 
1‘2 B. 4 'JO ; G Ind. Dec. (N. S.) 810 ; Ollivant v. Iiahim - 
tula Nur Mahomed , 12 B. 474; G Ind. Dec. 709, distin¬ 
guished 

Second Appeal from the decree of tho Dis- 
fcrict Judge, Jhang, at Sargodba, dated the 27th 
August 1920, modifying that of tho Munsif 
2nd class, Jhang, dated tho 19th March 1920. 

Dr. Gokal Chand Narang, for the Appellant. 

Metha Amin Chanel, for tho Respondent. 

JUDGMENT. —The Municipal Committee 
of Jhang, acting under the provisions of sec¬ 
tion 175 of the Municipal Act (III oi 1911), 
ordered the plaintiffs-respondents to remove 
certain structures which encroached upon a 


street, and, on their failure to comply, the 
Committee removed them. The plaintiffs 
instituted two separate suits praying for de¬ 
clarations that the sites under these erections 
where their exclusive property and that tho 
resolution directing their removal should be 
cancelled. The suits have been decreed by 
both the lower Courts and the declarations 
have been given ; but, as the Committee has 
never denied the title of the plaintiffs and as 
the erections have actually been removed, it is 
impossible to see what satisfaction the plaint¬ 
iffs can get from the declarations or >what 
possible result they can have. The plaintiffs 
did not ask for damages and none have been 
awarded. The Committee has appealed, pre¬ 
sumably with the idea that the decisions may 
form a dangorous precedent. 

The Gnding of the District Judge was that 
the structures were on the streot and that tho 
action of tho Committee was intra vires. He 
was not satisfied that it was bona fide as it 
appeared to him to bo capricious and arbit¬ 
rary. He thought that the structures were 
not obstructions because, in his opinion, they 
caused practically no inconvenience to any¬ 
body. The question before us is, wbotbor, in 
these circumstances, the action being admit¬ 
tedly ultra vires, any suit lies and whether 
tho decision of the Committee can be ques¬ 
tioned. Various authorities have been quoted, 
the Committeo relying upon Ilarji Mai v, 
Municipal Commit.ee Delhi (1), Abdul Samad 
v. Municipal Committee of Delhi (2), and Muni¬ 
cipal Committee liohtak v. Karimuddin (3), 
while the respondents roly on Nagar Valab 
Narsi v. Municipality of Dhandhuka (4), and 
Ollivant v. Rahimtula Nur Mahomed (5). The 
findings in these Bombay rulings in no way 
assist the respondents, and, moreover, the point 
in its extreme form as urged by tho respon¬ 
dents does not really arise in this case. The 
District Judgo has used tho words “bona fide ” 
and has found that the action was not bona 
fide. The body of tho judgmont, however, 
shows that ho has not used these words in 

(1) 29 Ind. Cas. 766; 107 P. L. B. 1915 ; 67 
P. W. B. 1915. 

(2) 35 led. Cas. 377 ; 75 P. B. 1916 ; 140 P. L. E. 
1916 ; 151 P. \V. E. 1916. 

(3) 46 Ind. Cas. 571 ; 6 P. B. 1919 ; 135 P. W. R. 
1918 ; 11 1>. L. E. 1919. 

(4) 12 B. 490 ; 6 Ind. Doo. (N.S.) 810- 

(5) 12 B. 474; 6 Ind. (Deo. N. S.) 799. 
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their 'true sense and what he means is un¬ 
necessary.” It was alleged that improper 
influence had been brought to bear on the 
Committee, but he has not fouud that this 
was so. He lias merely substituted his 
opinion as to the advisability and necessity of 
removing the structures for that of tho Com¬ 
mittee. In doing so he has aoted wholly 
ultra vires and has arrogated to himself powers 
which he had not got. We, therefore, hold, 
accepting the finding of fact of the learned 
District Judge, that the action of the Com¬ 
mittee being shown to be intra vires and there 
being no finding that it was in any way dis¬ 
honest or malicious, the question of whether 
it was necessary in the public interest to 
remove the structures did not arise any more 
than did the question of title. 

Wo accept tho appeals and dismiss the suits 
of both the plaintiffs. 

Tho costs of the defendant Committee will 
be borne throughout by the plaintiffs in both 
cases. 

Z. K. Appeal accepted. 


PATNA HIGH COURT. 

Appeal from Original Decree 
No. 68 of 1919. 

November 14, 1922. 

Present :—Mr. Justice Das and 
Mr. Justice Adami. 

BoIju KANHAI LAL KHEMKA 
and others—Appellants 
versus 

Babu THAKUR THAKUR PRASAD 
SINGH and others—Respondents. 

Hindu Law— Minor—Guardian— Mortgage of minor's 
properly by guardian— Necessity—Benefit to minor- 
inquiry by mortgagee — Minor, rvhether can approbate 
part of transaction and repudiate rest. 

A minor cannot bo allowed to approbate a trans¬ 
action in po far as it has given an estate to him and 
to repudiate the liability that arises from the 
transaction. 

I C—2 


In dealing with tho guardian of a minor, a person 
who lends money to the minor on the security of his 
property, is bound to enquire into tho necessities for 
the transaotion into which he is invited by the guard¬ 
ian to enter and to satisfy himself that the guard¬ 
ian is noting in the particular instanoe for tho bene¬ 
fit of the minor. But ho is under no duty to enquire 
into the necessity for an altogetner different trans¬ 
action which has made tho propoesod transaction in¬ 
evitable. Provided the necessity for the loan has 
not arisen from any misconduct to whioh tho lender 
is or has boon a party, he is not affected by the pre¬ 
cedent mismanagement of tho estate by tho guardian, 
[p. 13, col. 1.] 

What has to be considered in such a oase is the 
actual pressure on the estate, the danger to bo avert¬ 
ed, or the benofit to be oonferred upon it in the par¬ 
ticular instanoe. [p. 13, col. 1.] 

Messrs. Hasan Imam, Sultan Ahmad, P. 
Dayal, Sambhu Saran and Jadubans Sahay, 
for tho Appellants. 

Messrs. P. K. Sen, S. M. Mulliclc, A. B. 
Mukhcrji, N. C. Sinha, Bai T. N. Sahay and 
Bhagwan Prosad, for tho Respondents. 

JUDGMENT. 

Das, J. —This was a suit by the appellants 
to enforco a mortgage-bond as against tho 
respondents. The mortgage-bond was execut¬ 
ed on the 30th October 1916 by defendant 
No. 1 who was and still is a minor, through 
his father and natural guardian, defendant 
No. 7, as principal and by defendants 2 to 6 (of 
whom defendants Nos. 4, 5, and 6 are minors) 
as surotios to secure an advance of Rs. 34,000 
made by tho plaintiffs to defendant No. 1 to 
enable him to pay the balance of the considera¬ 
tion money duo in respect of a property pur¬ 
chased by defendant No. 1 from the defendants 
Nos. 2 to 6. Tho learned Subordinate Judgo 
has given the plaintiffs a personal decree as 
against defendants Nos. 2 and 3 and has dis¬ 
missed the suit as against the dofondants other 
than defendants Nos. 2 and 3. 

Tho facts aro these. On the 11th September 
1916 certain porperties belonging to the defen¬ 
dants second party (defendants Nos. 2 to 6) 
were sold at a salo held in pursuance of a mort¬ 
gage-decree that had been obtained by Tilak- 
dbari Lai and another against tho defendants 
second party. The mortgage-claim %vas for 
Rs. 1,02,330 and tho propel ties were sold to 
the decree-holders for Rs. 73,200. It was open 
to tho defendants second party to apply under 
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O, XXI, r. 89, to have the sale sob aside on de¬ 
positing in Court a sum equal to fivo pel* cent, 
of the purchase-money and the amount speci¬ 
fied in the proclamation of sale as that for the 
recovery of which the sale was ordered, but it 
was necessary for them to make the applica¬ 
tion on or before the 39th October, after which 
date no application for setting aside the sale 
could he entertained by the Court. The defen¬ 
dants second party sot about to obtain a loan 
of Rs. 1,06,011-8-9, the amount which it was 
necessary for them to deposit in Court under 
O. XXI, r. 89 of the Code. It so happened that 
the Rani of Jheria, the aunt of defendant No. 1, 
had made a promise to defendant No. 7, the 
father of defendant No. i, to make a gift of 
money to enable defendant No. 1 to purchase 
immoveable properties. Defondant No. 7 
eutered into negotiation with the defendants 
second party for the purchase of the proper¬ 
ties which hal already been sold to Tilak- 
dhari Lai, and tho dofondauts second paity 
agreed to sell those properties to defendant 
No. 1 for Rs. 1,06,011-8-9. The Rani of 
Jheria approved of the transaction, and sent 
Rs. 79,000 to defeudont No. 7, Rs. 75,000 
for the purchaso of tho properties in ques¬ 
tion and lls. 4,000, for tho expenses of tho 
family. It is the case of defendant No. 1 that 
the Rani never agreed to pay anything moro 
than Rs. 75,000 for the purchase of tho pro¬ 
perties, but tho learned Subordinate -ludge has 
found, and 1 think rightly, that defendant No. 7 
expected to procure tho balance of the consi¬ 
deration money from the Rani. Tho salc-docd 
was executed by the defendants second party 
in favour of defendant No. 1 on the 24th Octo¬ 
ber 1916, bub the consideration money was not 
paid that day, as the full consideration money 
had not been recoived by defendant No. 7. Tho 
parties, however, had complete faith in the 
promise of tho Rani and they behoved that 
Rs. 32,000, the balance of the consideration 
monoy, would bo scut by tho Rani in time to 
onablo dofendanb No. 7 on bohalf of defendant 
No. 1 to pay oil the defendants si cond party, 
and the defendants second party to make tho 
deposit on tho 30th October. Thoy waited 
till the 27th October and then, realizing that 
it was dangerous to wait any longer, sinco tho 
sale in favoui of the decree-holders would 
staud confirmed if the deposit was not made 
on or before the 30th October approached the 


plaintiffs, who happened to have been the 
bankers of the defendants second party, for a 
loan for Rs. 32,000 for tho short period of three 
months. The suggestion was made that the 
plaintiffs should advance Rs. 32,000 to defend¬ 
ant No. 1 on the security of tho properties 
purchased by him from the defendants second 
party, but the plaintiffs, who knew the defend¬ 
ants second party and did not know the defend¬ 
ant No. 1, agreed to advance tho money pro¬ 
vided tho defendants second party joined in 
tho transaction and mortgaged some of their 
exclusive properties to answer for the claim of 
the plaintiffs in case the securities offered by 
defendant No. 1 proved insufficient. The defend¬ 
ants second party readily agreed and on tho 
30th October 1916 tho plaiutiffs advanced 
Rs. 32,000 to defendant No. 1 on tho mort¬ 
gage executed by defendant No. 1 and by the 
defendants’ second party. It was to enforce 
this mortgage that the suit, out of whioh this 
appeal arises, was brought by plaintiffs in the 
Court of the Subordinate Judge of Bhagalporo 
on tho 21st Deoember 1917. 

The learned Subordinate Judge came to tho 
conclusion that there was no legal necessity 
which justified the adult defendants to enter 
into the transaction of tho 30th October 1916, 
and as he thought that tho transaction did not 
benefit the minor defendants, he deolined to 
give the plaintiffs a movtgage-docreo on tho 
foot of the morbgago of tho 30th October. Ho 
thought, however, that tho adult defendants 
Nos. 2 and 3 wore clearly bound by thoir pro¬ 
mise, aud ho has given the plaintiffs a personal 
decree for Rs. 32,000 with intorost as against 
tho defendants No3. 2 and 3. 

It will be convenient, first, to consider tho 
liability of defendant No. 1. In starting the en¬ 
quiry, the learned Subordinate Judge asked 
himself the question whether the plaintiffs 
enquried into the necessities for the loan and 
satisfied themselves, to tho best of their ability, 
in relation to the person with whom they 
were dealing, that the guardian (it will be con¬ 
venient to refor to the defendant No. 7 
throughout as tho guardian and to defendant 
No. 1 as tho minor) was acting in the particular 
instance for tho benefit of the minors. He 
thought that no enquiry was, or could bo, 
mode by the plaiutiffs. He thought also that, 
had tho plaintiffs made any enquiry they 
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would have seen that the transaction was not 
for the benefit of the minor as the income 
from the properties purchased by him, did 
not exceed Rs. 3,503 per year, whereas the 
interest payable on the loan (at Rs. 1-1-0 
per cent, per month) was Rs. 4,800 per year. 
The conclusion at which the learned Sub¬ 
ordinate Judge arrived may he stated in his 
own words : “ Tho minor would not at all have 
been prejudiced had the proposal ol the sale 
fallen through, for he would have at least got 
back to him the sum of Rs. 74,000 odd belong¬ 
ing to him and the circumstance that the 
purchase was made for him by his guardian 
on payment of an improper price cannot 
deprivo the minor of tho benefit of his own 
money and also legalise an improvident act of 
tho manager.” 

Speaking with all respect, I think there is a 
confusion in tho train of reasoning employed 
by the learned Subordinate Judge. The trans¬ 
action before him was the transaction of the 
30th October, or rather the transaction of the 
30th Ootober read with the transaction of the 
24th Octobor, but he was throughout dealing 
with the transaction of the 24th Octobor. 
There was no question of the proposal of 
sale", ‘‘failing through” either on tho 28th 
October, when tho proposal was first made to 
tho plaintiffs for the loan, or on tho 29th 
Octobor, when tho negotiation for the loan 
waB concluded, or on the 30th Octobor, when 
the loan was made and tho mortgage executed. 
The sale was concluded on the 24th Octobor 
1916, and the position on the 24th October 
was this: tho title in the properties con¬ 
veyed had passod to tho minor subject to 
tho minor paying into Court tho sum of 
Rs. 1,06,011-8-9 on or beforo tho 30bh Octo¬ 
ber. This was the logal position on tho 
24th October, and what tho plaintiffs hid 
to consider when the proposal for tho mort¬ 
gage was made to them on the 28oh 
October, was not tho propriety of tho 
sale, for tho sale had been concluded on tho 
24th Ootober, but tho propriety of advancing 
Rs. 32,000 to tho minor on tho seourity of 
tho properties purchased by him. 

Now, in dealing with this question, it is 
necc-.fury, first, to sec what part the Rani of 
Jheria has played in tho matter. It is tho 
caso of tho minor that he purchased tho 
properties in question from the defendants 


second party for Rs. 75,000 and not for 
Rs. 1,08,011-8-9 that the Rani of Jheria having 
paid Rs. 75,000 to him had done all that she 
had undertaken to do, that the recital in the 
conveyance-to tho offocb that he had pur¬ 
chased tho properties for Rs. 1,08,011-8-9 was 
an untrue recital and that not requiring any 
money he declined to execute the mortgage- 
bond which was presented to him for his 
signature aud was ultimately coerced into exe¬ 
cuting it. Tho learned Subordinate Judge has 
found that tho story told by tho guardian on 
bohalf of tho minor is an untrue ono and that 
ho bought the properties for Rs. 1,06,011 8 9 
and not for Rs. 75,000, and that his execution 
of tho mortgage-bond was a voluntary one. 

It now becomes material to consider what 
exactly tho Rani of Jheria had undertaken to 
do for the minor. The guardian describes 
himself in his evidence in Court as dependent 
on his s’stor-in-law, by which he means the 
Rani of Jheria aud on other relations. The 
Raui of Jheria, is tho sister of the wife of the 
guardian and undoubtedly maintained tho 
family of the guardian. It is easy to see 
that either the guardian or his wife must 
have pressed tho Rani to make a permanent 
provision for their infant sou. Tho ovidenoo 
both of tho guardian and of Rajani Kanta 
makes it perfectly clear that the Rani promis¬ 
ed to supply tho funds for the purohaso of a 
property for the minor. If the story of tho 
guardian that the defoudants second party 
agreed to self tho property for Rs. 7o,000 is, 
as it has been, disbelieved then it must follow 
that the Rani was perfectly willing to find 
tho ontire capital for the transaction. Tho 
evidence shows that tho guardian duly in¬ 
formed the Rani of what ho had deno in tho 
matter, and tho Rani sent Rs. 79,000 to defen¬ 
dant No. 7. Tho evidence of Narendra Narain, 
one of the plaintiffs, shows that the guardian 
'‘expected almost overy day that tho balance of 
the purchase-money would reach from Jheria,” 
(pago 157 paper hook,) and that it was on the 
29th (l think the 29th is a mistako for tho 28th) 
that the parties approached the plaintiffs for a 
short-time loan. 

Now, in order bo determine whether the se¬ 
curity is enforceable as against the minor, 
it is necessary to see what wore tho represen¬ 
tations made to tho plaintiff s and whether the 
plaintiffs could safely have acted on these 
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representations. These representations were, 
tirsb, that the Rani of Jheria, who was the 
mother’s sister of the minor, had agreed to 
purchase the properties in question for the mi¬ 
nor for Rs. 1,06,011-8-9 ; secondly, that she 
had already sent him Rs. 75,000 and had pro¬ 
mised to send the balance soon ; thirdly that 
the properties which the minor had purchased 
from the defendants second party had already 
passed to Tilakdhari Lai at the sale held 
in pursuance of Tilakdhari’s mortgage-decree, 
and, fourthly, that unless tho purchase-money 
was deposited in Court on or before the 30th 
October the sale in favour of Tilakdhari 
would he confirmed and Tilakdhari Lai would 
still have a claim against the defendants second 
party for a largo sum of money. Now, there 
is no doubt that each of these representations 
was true, and tho question which we have to 
d tormiuc is, whether any question of legal 
necessity arises, and, if it does arise, whether 
it has been made out. 


Now, wo may look at the conveyance of th 
2ith October and tho mortgage of tho 30tl 
()ciobor o.ther as one transaction or as tw< 
dillerent transactions. If wo look at them a 
one transaction then, in my opinion, no ques 
tj°n of legal necessity arises. As I uuderstanc 
the doctrine, it has application only when tin 
minor has au ostate or a fund which it is tin 
duty of the Court of Equity to protect at 
against tho improvident act of the guardian 
Now what was tho estate of which the minoi 
was in possession ? Clearly none, unless it wat 
the estate which his father purchased for 
him. But then that estate came to him by 
the very transaction which he is now seekiiu 
to challenge, and tho question is, whether lit 
can bo allowed to approbate tho transaction in 
so tar as it has given an estate to him and tc 
repudiate the liability that arises from the 
transaction Now, in my opinion, wo cannot 
deny validity to the mortgage unless wo are 
able to set aside tho transaction as a whole 
and restore the parties to tho position 
winch they respectively occupied prior 
to the conveyance of the 24th October 
Lut that is manifestly imp t ,Bible, for Tilek- 
dhan Lai is not a party to tho present suit. 
Ju ray opinion, onco it is realized that the 
minor was not in possession of any estate in¬ 
dependently ol the tianactiou which lie is now 
Seeking to challenge, it becomes manifest that 


the Court cannot extend its protection to the 
minor by denying validity to the transaction 
which has brought the estate into existence. 

But it was urged that the infant was in 
possession of a fund, Rs. 75,000 in all, which it 
is the duty of this Court to proteot as against 
the improvident act of the guardian. The 
argument assumesrthat the infant was in poss¬ 
ession of the fund independently of the trans¬ 
action which he is now seeking to challenge. 
But, in truth, there is no substance for tho 
assumption. The Rani did not make a gift 
of any money to the infant. What she did 
was to mako a gift of this identical estate to 
him. It is only necessary to carefully read the 
ovidonco of the guardian to see what tho posi¬ 
tion really was. Tho family was in a desti¬ 
tute condition and had ontirely to depend on 
the bounty of tho Rani. The Rani had agreed 
in C hait 1323 to provide funds for the pur¬ 
chase of a property for the infant and had 
asked tho guardian to seo if thoro were any pro¬ 
perties available for sale. Subsequently, the 
guardian met defendant No.2 (one of tho defen¬ 
dants second party) and ascertained from him 
tnat ho had some properties to sell. lie 
thereupon went to Jheria and told tho 
Kaui all that ho had ascertained and gave 
her all the details. The Rani asked him 
to conclude the transaction and promisod 
to send the necessary fund. He concluded 
the transaction with tho defendants second 
party and sent a message to tho Rani to say that 
ne bad done so. Thereupon tho Rani sent 
lum Rs^ 75,000. The evidence of tho guardian 
establishes beyond doubt that the Rani sent 
7. to the guardian in order to enable 

him to buy for the minor the properties 
which he had agreed to buy from tho defend¬ 
ants second party. It follows, therefore, that 
the minor became possessed of tho fund, not 
independently of tho transaction, which ho is 
now seeking to repudiate, but as a necessary 
part of it. In my opinion, no question of 
legal necessity arises in this case. 

But, then, it may bo contended, that tho 
conveyance of the 24th October was one 
transaction and the mortgage of the 30th 
October was another, and that there is no 
.oundatiou for the argument that tho two 
ought to be considered as ono transaction only. 

1 lie contention, in my opinion, docs not im¬ 
prove the position of the mmor. If we look 
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upon the transaction of the 30th October as 
distinot and apart from the transaction of the 
24th October, then it must follow that the 
sale was concluded on the 24th Ootober and 
that there is no warrant for the view of tho 
learned Subordinate Judge that, “tho minor 
would not at all have been prejudiced had tho 
proposal of the sale fallen through." There 
was no question on the 30th October of the 
proposal of the salo ” falling through. The 
sale was an accomplished fact and the pro¬ 
blem which the plaintiffs had to solvo on 
the 30th October was, not whether the trans¬ 
action of the 24th October was for tho bene¬ 
fit of the minor, but whether the transaction 
of tho 30th Ootober would be for tho benefit 
of the minor. I know of authorities which 
lay down that, in dealing with a guardian of 
a minor, the lender is bound to enquire into 
the necessities for the transaction into which 
he is invited by the guardian to enter and to 
satisfy himself that tho guardian is acting, in 
tho particular instance, for the benefit of tho 
ward. But I know of no authority which impos¬ 
es upon tho lender tho further duty of enquir¬ 
ing into the necessity for an altogether different 
transaction which perhaps has made the pro¬ 
posed transaction inevitable. If the law did 
impose such a duty upon the lender, then it 
might be said that he is bound to enquire into 
the antecedent management of the estato. 
But it is settled law that, provided the neces¬ 
sity for the loan has not arisen from any 
misconduct to which the lender is or has been 
a party, lie is not affected by the precedent 
mismanagement of tho estate. As tho Judicial 
Committee has said : “ tho actual pressure on 
tho estate, the danger to bo averted, or the 
benefit to be conferred upon it, in the parti¬ 
cular instance, is the thing to bo regarded." In 
my opinion, if we look at the transaction of 
the 30th Ootober as distinct and separate 
from the transaction of the 24th October, the 
question of the propriety of the transaction of 
tho 24th October was not one which the 
plaintiffs had to consider in entering into the 
transaction of the 30th October. The actual 
pressure on the estate, the danger to be avert- 
« d or the benefit to be conferred upon it, was 
the thing to be regarded. 

Now, when tho facts are properly appreciat¬ 
ed there can bo no doubt that the actual 
pressure on the estate on the 30bh October 


was undoubted, the danger imminent. The 
failure to find Rs. 32,000 by the 30th Octo¬ 
ber would have involved, not the “ the 
proposal of tho sale" falling through as the 
learned Subordinate Judge has supposed, 
but the coming into existence of a large 
claim against the minor. For what are 
the facts *? Tho execution-sale which had 
given the properties to Tilakdhari Lai, had not 
wiped out the debt of the defendants 
second party. The total debt, for the re¬ 
covery of which the properties woro sold, 
was Rs. 1,02,330, and the properties were 
actually knocked down at the auction 
for Rs. 73,200. Tho position then was 
this, that unless tho defendants second 
party could deposit in Court by tho 30th 
October the sum of Rs. 1,06,011-8-9, which 
included for the payment to tho purchaser, a 
sum equal to five per cent, of tho purchase- 
money, not only would the salo beiconfirmcd, 
but the defendants second party would still bo 
liable to pay to Tilakdhari Lai tho sum of 
Rs. 29,130. At this stage the minor came into 
tho scene through his guardian. Ho agreed to 
buy the properties for Rs. 1,00,011-8-9, and 
actually took a conveyance of the properties 
on the 24th October. The position on the 
24th October was this, that tho properties 
had passed to the minor, subject to his paying 
to the defendants second party on or before 
the 30th October tho sum of Rs. 1,06,011-8 9. 
But the minor had only something like Rs. 
74,000 in his hand on the 24th October. In 
order not only to save tho properties, but to 
avoid a claim being made against him by the 
defendants second party, it was essentially 
necessary for him to find on or before tho 
30th October tho sum of Rs. 32,000. There 
was, therefore, not only an actual pressure on 
tho estato but an imminent danger, and, in my 
opinion, the plaintiffs wero justified in lending 
the money to him without enquiring into tho 
question whether tho transaction of the 24th 
October was, or was not beneficial to him. 

In the view which I take of the case, it in 
unnecessary to cuter into tho question of tho 
value of tho properties purchased by 
defendant No. 1, but I shall deal with it, 
as the conclusion of the learned Subordinate 
Judge is largely based on it. Tho learned 
Subordinate Judgo was greatly impressed by 
the fact that the properties were knocked 
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down at the auction-sale for Rs. 73,200. But 
it is notorious that the price fetched at a 
forced sale is not a true criterion for deter¬ 
mining the real value of the properties sold 
and that it forms a most fallacious basis for 
assured conclusions. It is more to the point, 
as Narendra Narain says, that the Rajah of 
Nawaggar otl'ered to purchase the properties 
for Rs. 1,10,000. Narendra Narain explains in 
his evidence that, as the officer of the Rajah 
wanted a commission of Rs. 10,000 he declined 
to sell the properties to the Rajah of Nawag¬ 
gar. Thero is no reason to disbelieve his 
evidence, for it seems that he filed the actual 
letter received by him from the Private Secre¬ 
tary of the Rajah in Tilakdhari Lai's execution 
caso. 


Now, as to the income. The evidence of 
Narendra Narain is that the income from the 
properties at tho time of the sale was about 
Rs. G,000 per year. Tho learned Subordi¬ 
nate 1 udge thinks that the nett income could 
not have exceeded Rs. 3,550. The learned 
Subordinate Judge concedes that the best evi¬ 
dence on this part of tho case would be tho 
collection papers and especially the jinsi papers 
of the estate, but ho is under the impression 
that it was tho duty of the plaintiffs to call 
upon the defendants second party to produce 
the jinsi papers. But Narindra Narain 
says definitely that ho made ovor the jinsi 
papers to defendant No. 7. This evidence is 
inherently probable, for it is usual to 
make over all papers and documents 
connected with an estate at the time of the 
sale thereof. In my opinion, since tho q U e S . 
tion of tho income of the estate was an im¬ 
portant question for the consideration of the 
learned Subordinate Judge, according to the 
case of tho minor as it was presented on his 
behalf to the Court, it was the duty of the 
guardian who was in possession of tho 
materials necessary to enable the Court to 
come to a conclusion on this point, to have 
produced those materials bofore the Court 
and his fa luro to do so. should have induced 

the Court to accept tho evidence of Narendra 
Narain. 


Wo are, in the absence of the e materials, 
unable to say definitely what the inoom- of the 
estate was at the time of tho transaction of 
tho 24th (ictober. But thero are materials 
in the record which establish conclusively 


that the calculation made by the learned 
Subordinate Judge is untrustworthy and 
ought not to be accepted. 

The learned Subordinate Judge divided the 
lands conveyed into two groups: (1) the lands 
producing cash rents, and (2) the Kamat lands. 
As regards the cash rent, thero was no difficulty 
whatever and the conclusion of the learned 
Subordinate Judge that it was Rs. 2,545 per 
year must be accepted as correct. As regards 
the Kamat lands, the learned Subordinate 
•ludgo thought that 12 L acros, equivalent to 
214 bighas, had passed by the conveyance 
80 76 acres, equivalent to 143 bighas, being 
Keari or paddi lauds, 40 24, acres equivalent 
to 71 bighas being Bari or bhit lands. Ho 
allowed 3^ mds. of nett produco from every 
bigha of tho Keari lands and 20 seers of nett 
produce from overy bigha of tho Bari 
lauds. He calculated tho price at Rs. 3 per 
maund and came to tho conclusion that 
Rs* Ii60o was the probable income from 
the Kamat lands. He also allowed Rs. 25 
a 3 tho income from tho mala that was held 
ovory year in the estate. Tho gross in¬ 
come, according to him, was Rs. 4,176 per 
year.- Deducting from tho nagdi incomo, 
Rs. 75 for Government revenuo Rs. 413 for 
cesses and Rs. 254 for collection charges, he 
arrived at tho conclusion that the nett incomo 
was approximately Rs. 3,555 per year. 

Now, thorc are some obvious mistakes in 
the calculations mado by tho learned Subordi¬ 
nate Judge. He conceded that the kamarbandi 
standard of measurement must bo taken as 
the basis of his caloulatiou, but according to 
that standard of measurement, 121 aoros 
would be equivalent to 239 bighas 4 D and 
not to 214 bighas, one acre being equivalaut to 
1 ' iQha 19 kathas and 10 dhurs. See Nil- 
money s Survey Settlement Guide, page 129. 
Now the incomo from those 25 bighas of land 
lb,, bighas keari and 6-i bighas Bari, aooept- 
rng the produce por bigha and the price 
at Rs. 3 per rnauud as found by the learned 
Subordinate Judge, comes up to Rs. 186 per 
year. Now, it is true that Rs. 186 por year 
is a small itom when wo are considering 
whether tho incomo is Rs. 6,000 per year, as 
tbo piaintifls assert, or whebhor it is Rs. 3,555 
per year, as tho learned Subordinate Judge 
has found, but it is, in my opinion, nooessary 
to see whether the investigation of the learned 
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Subordinate Judge, on the question of income 
was a careful one, and whether his couolusion 
can be accepted as approximately correct. If, as 
I shall present show, there are various items of 
income which the learned Subordinate Judge 
never took into consideration, it will be impos¬ 
sible to accept his conclusion on the question 
of income. 

I now come to the question whether the 
learned Subordinate Judge omitted to take 
into consideration certain classes of lands 
which have a dehnito value capable of being 
capitalized. The plaintiffs assert that he 
failed to take into consideration the following 
olasses of lands all of wliioh fall within the 
properties sold, (l) 75 bighas of kamat lands 
in Kita Tilaru, (2) 77 bighas of kamat lands 
in Patalia, (3) 32 acres of jote land, (4) 318’82 
aore6 equivalent to 630 bighas of khas Ghair 
Uazrua lands (5) 52’93 acres of Jagir Chak- 
rana lands, and (6) 49'83 acres equivalent to 
98 B. 8 C. 17 Dh. of hhawli lauds, 38'85 acres 
equivalent to 76 B. 15 K. 2 Dh. being Keari or 
Dhanhar lauds, and 10'98 acres equivalent to 
21. B. 13 K. and 15 Dh. being Bari or wheat 
producing land. 

I will take those items ono by ono. Thoro 
is no doubt whatever that the learned Sub¬ 
ordinate Judge entirely ignored the 75 bighas 
of Kamat lands in Kita Tilaru. The salo- 
doed of the 24th October is conclusive on the 
point. In order to understand the point, it is 
necessary to state that the conveyance was by 
ParmeBhwar Narain Singh by his three sons, 
Narendra Narain, Gagendra Narain and 
Rajendra Narain, and by Randhir Prosad, the 
Bon of Narondra Narain. Tho conveyance 
reoites that Parmeshwar Narain had no further 
interest in the joint family properties having 
relinquished his title thoreto in favour 
of his sous, and that he had kept for his 
maintenance 100 bighas of Kaviat lands in 
Mouza Kasha Mandor (one of tho mouza s sold) 
known as Kita Tilaru and Kita Tulshichowra. 
There can be no doubt whatever that thero 
oxisted in Mouza Kasha Mauder 100 biglias of 
Kamat land in two lots, ono lot being known 
as Kita Tilaru, the other lot being known as 
Kita Tulshichowra. Tho fourth paragraph 
recites the contract of salo in respect of Mouza 
Kasha Mandar, Mouza Matakundi and Kita 
Patalia, “ mal with Kamat and liakasht 
lands in the aforesaid mouzas known as Kita 


Bhalgada, Kita Hathia and Kita Tilaru.” It 
will be noticed that Kita Tulshiohowra was 
not intended to pass, but that Kita Tilaru was 
clearly intended to pass. In order to avoid 
confusion, it ought to be stated here that the 
Kamat lands known as Kita Bhalgoda and 
Kita Hathia have an area of 121 acres and 
tho income arising therefrom has been consi¬ 
dered by the learned Subordinate Judge. The 
fifth paragraph conveys to the minor, the 
mauzas Kasha Mander Mahakundi, and Kita 
Patalia with Kamat and bakasht lands, where¬ 
of details are given in schedule No. 1 of this 
deed." The 20th paragraph recites that Kita 
Tilaru measuring 75 bighas, belonging to Par¬ 
meshwar Narain has beon sold along with the 
properties belonging to the other executants. 
The schedule describes Kita Tilaru as follows:— 
‘‘Kita Tilaru measuring about 75 bighas or so 
much land that may be found under Survey 
Settlement khalian and lchasra," and then the 
boundaries are given. 

What possible reason is thero for doubting 
that 75 bighas of land known to tho executants 
as Kita Tilaru and belonging exclusively to 
Parmeshwar Narain was intended to be and 
was in fact, conveyed to tho minor. Parmesh¬ 
war Naram had no interest in tho properties 
conveyed if wo oxcludo the Kita Tilaru from 
our consideration. Why then was it necessary 
for him to join in tho conveyance. It is argued 
on behalf of tho defendant that what was 
conveyed was Kita Tilaru as so described in 
the Survey Settlement Khatian, and as Kita 
Tilaru is not to bo found in the Settlement 
records, either these lauds never existed at 
all, or thoy did not pass by tho conveyance. 
It is quito true that the Record of Rights doos 
not show that there is any block of laud 
known as Kita Tilaru but I do not agroo that 
what was intended to be conveyed was Kita 
Tilaru as so described in tho Record of Rights. 
Tho reference to tho Survey Settlement 
Khatian was necessary as tho area given in 
tho conveyance was only approximately 
correct. Tho boundaries of tho block are 
accurately given in the schodule, and there 
is no difficulty in identifying tho land sold. 

But, still, it is a rnattor for our consideration 
why no block of land known as Kita Tilaru is 
shown in tho Record of Rights. I think 
there is an explanation and it is this, 
these lands are shown in tho Record of 
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Rights as bliawli lands and not as Kamat 
lands. The boundaries of Kita Tilaru are 
given in the kabala and it is possible to locate 
the block known as Kita Tilaru in the Record 
of Rights. On such an investigation, it would 
appear that Kita Tilaru is identical with 76 
B. 15 K. 2Dh. of Dhanhar or Keari bhaioli 
lands shown in the Record of Rights. This, in 
my opinion, is the solution of the problem 
raised on behalf of the defendant. 

There is no difficulty in calculating the 
income derivable from these 76 bighas of 
bhawli land. Taking the produce at five 
maunds per bigha, and giving the laudlord a 
half share in the produce and calculating the 
the prico at Rs. 3 per mauud, wo find that 
Rs. 570 por year is the income derivable from 
these lauds. This, as I have said before, the 
learned Subordinate Judge did not take into 
consideration. 

I take the next item, 77 bighas of Kamat 
lands in Patulia. In my opinion, the plaint¬ 
iffs have not established the existence of 
these lands Neither the conveyance nor the 
Record of Rights supports the case of the 
plaintiffs and it is impossible to bold on 
the evidence that there are any Kamat lands 
in Patalia. We have in the record of the 
case the clear admission of Narendra Narain 
that there wore no bhawli or Kamat lands in 
Patalia. I hold that the plaintiffs have not 
established the existence of these lands. 

But they have, in my opinion, establised 
the existence of 32 bighas of jote lands which 
is the next item which I have to consider. 
Now, these jotc lands are lauds which were 
the occupancy holdings of the raiyats, hut 
which, either by conveyance or at auction- 
sales, passed to the landlords. The sale-deed, 
Ex. 15, clearly mentions these lands and con¬ 
veys them to the minor. Tho passage dealing 
with this point will ho found in the 13th 
paragraph and runs as follows:—“All those 
jote lands also which we the executants pur¬ 
chased at an auction sale held by a Court or 
by means of a kabala executed in name or 
benami form, are in possession of us, tho 
executants. All these laud too are sold under 
the ka)>ala." But it was urged that tho con¬ 
veyance can not decide the point, for it may 
well bo that the vendors never acquired any 
of these lands or if they did acquire them 


they were again settled with tenants. Bub 
the evidence is conclusive on this point. The 
first witness examined on behalf of defend¬ 
ant No. 1 is tba muharir of defendant No. 1 
who on his own evidence, was in charge of 
the collections. He admits in his cross oxami- 
nation that the minor acquired 32 or 36 acres 
oljote lands from the defendants second party. 
There is also an admission of the guardian on 
this point. Ho says that thero wore 77 or 76 
bigli'is of jote lands in the name of 
Narendra Narain and that the kabalas and 
tho sale ccrtifiotates were made over to him 
by Narondra Narain. Now 77 or 78 bighas 
are equivalent to 40 acres, hut it will be safe 
to proceed on the admission of the muharrir 
and to hold that 32 acres equivalent to 
63 bighas 4 K. 4 Dh. of jote lauds passed by 
the conveyance. It was pointed out by the 
learned Counsel for tho defendant that these 
jote lauds aro not shown in tho Record of 
Rights, but the explanation is that they may 
have been reduced into possession after tho 
publication of the Record of Rights. In my 
opinion it is impossible to ignore tho recital in 
the sale-deed and the admissions made on be¬ 
half of tho minor. The income derivable 
from these 32 acres of jotc land, according to 
tho method of calculation adopted by the 
learned Subordinate Judge, is Rs. 661-8. In 
my opinion, tho learned Subordinate Judge 
should have taken this figure into his con¬ 
sideration. 

I now como to the noxb itom, 318'82 acros 
equivalent to 630 bighas of khas ghairmazrua 
lands, lho existence of these lands is 
established by the Record of Rights and is, 
recognised by the learned Subordinate Judgo. 

J >ut the learned Subordinate Judge has declin¬ 
ed to take these lands into his consideration, 
for ho docs not think that “ any income 
used to be had from these lauds at the 
time of tho sale. ' Tho problem, whether 
any income used to bo had from these 
lands at tho time of sale ” could only be 
solved by the production of the books of 
account which were made ovor by the de¬ 
fendants second party to defendant No. 1 
and which have not been produced in the case. 

I lie evidence of Narendra Narain on this 
point is that, since tho Bansi Railway lino was 
opened, the value of lands in the locality rose 
very high, as many persons acquired lands for 
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building purpose. He says that such lands are 
let out at a premium of Rs. 100 to Rs. 300 
per bigha and at the rent of 8 as. to Rs. 4. 
According to him, the annual income from 
Bhatdiha is about Rs. 700. and that from 
Patalia is about Rs. 300. His evidence 
receives strong corroboration from the evidence 
of Purnath Singh, witness No. 4 for the 
plaintiffs. The comment of the learnod 
Subordinate Judge is that the argument no 
longer applies “ as the railway line has been 
discontinued.” There is, however, no evidence 
in the record that " the line has been discon¬ 
tinued.” In my opinion, it is impossible to 
ignore theso lauds which, as the evidence 
shows, are vory valuable for building purposes. 
Naraudra Narain is probably exaggerating the 
income derivable from these lands, and it is 
impossible to 6ay with any confidence, what 
that income was. But theso lands have clearly 
a value of their own and their acquisition can¬ 
not, by any stretch of imagination be regard¬ 
ed as a speculation, as the learned Subordinate 
Judge supposed. 

Then, there are 52‘93 acres of Jagir C'hak- 
rann lands. Those lands are held in service 
tenure and produce no cash income. But the 
landlord is entitled to service and to resumo 
the lands on the failure on the part of the 
tenants to render service. They have, there¬ 
fore, a value of their own which cannot be 
ignored. I ought to add that the existence 
of these lands is established by the Record of 
Rights. 

I now come to the hhaiuli lands having an 
area of 49’83 acres. The learned Vakil for 
the respondent admits that the learned Sub¬ 
ordinate Judge loft them out, but he main¬ 
tains that their value is so small that they 
may well be ignored. The Record of Rights 
shows that there are 38’85 acres equivalent 
to 70 bighas 15 C. 2 Dh. of Kenri lands and 
1098 acres equivalent to 21 B. 13 K. 15 Dh. 
of Bari land. My own view is, as I have 
already expressed, that the Keari lands mea¬ 
suring 70 bighas 15 C. 2 Dh. are identical 
with 75 bighas of Kamat lands comprising 
Kita Tilaru. I have already considered the 
question of income derivable from Kita 
Tilaru. There then remains 21 B. 12 K. 15 
Dh. of Bari land. The incomes from those 
lands would be Rs. 48-12-0 according to the 
l C—3 


method of calculation employed by the learn¬ 
ed Subordinate Judge. 

It is possible now to see how careless the 
investigation of the learned Subordinate 
Judge has been on the question of income. 
He has omitted to take into consideration 
various items of properties having an in¬ 
come of Rs. 1,466 4-0, on his own method of 
calculation, and also failed to attach any im¬ 
portance to the khas Ghairmazruci lands and 
the Jagir cliakratia lands, which as I have said 
have a value of their own. Apart from theso, 
there are, according to the Record of Rights, 
993 palm trees, 110 date treee, 33 mahua 
trees, 67 sakhua trees, 60 sisum trees, 48 
mango trees, and 49 bamboo clumps, the in¬ 
come from which is not wholly negligible. 
And, lastly, there is the income from Jalkar 
(khasra No. 84) and from Banker (khasra 
No. 116 and 119). In my opinion, the income 
from the different classes of land conveyed 
does not fall far short of Rs. 6,000 por year 
which, according to the evidence of Narendra 
Narain, is the income of the estate. It is 
impossible to 6ay that an investment of 
Rs. 1,06,011-8-9, which brought an inoome of 
Rs. 6,000 per year, was an improvident invest¬ 
ment. I hold that the mortgago-bond is 
binding on the minor and is enforceable as 
against him. 

I now come to the question of the liability 
of the defendants second party. There is, in 
my opinion, no escapo from the conclusion 
that the transaction of the 30th October was 
for the benefit of the entire joint family and 
that the mortgage-bond is enforceable against 
them. It will bo remembered that, at the 
auction-sale, held in execution of Tilakdhari 
Lai’s decreo, the properties which wore the 
subject-matter of that mortgage and which are 
substantially the same as those sold to defend¬ 
ant No. 1 were knocked down for Rs. 73,200. 
The sale did not wipe out the liability of the 
defendants second party and there was every 
prospect of what other properties they had 
passing into the hands of Tilakdhari Lai. 
It was, therefore, urgently necessary for them 
to pay the decretal amount into Court on or 
before the 30th October not only to rescue 
the properties which had already passed 
into the hands of Tilakdhari Lai, but to savo 
what other properties they had. It is quite 
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true that the effect of the transactions of the 
24th October and 30th October was to rescue 
these properties from the hands of Tilakdhari 
Lai and to vest thorn iu defendant No. 1. 
But it wa3 important for them to save the 
remaining properties which they had and this 
they did by entering into the transaction of 
the 30th October. 

The argument of the learned Subordinate 
Judge is this : “ The family properties wore 
not all saved, but the upshot was in effect 
that the properties which would have gone into 
the hands of the auction-purchasers passed 
into those cf a private purchaser and that 
the liability under the decree came to an end 
only to emerge iu another form to fasten the 
family estate with the liability of Rs. 32,000 
at an exorbitant rate of intorest by virtue of 
the bond in suit." And then he comes to 
this conclusion, “ the benefits, if any, which 
accrued to them," that is to say, to the minor 
defendants Nos. 4, 5 and G, “by the acts of the 
defendants Nos. 2 and 3 followed not from 
the contiacting of the loan under the bond, 
but from the sale in favour of defendant 
No. 1.” 

With all respect, I am wholly unable to 
appreciate the argument. The sale in favour 
of defendant No. 1 would have availed them 
nothing, if the decretal amount could not 
bo brought into Court on or heforo the 
30th October. The defendant No. 1 could 
not pay the purchase-money, and the 
decretal amount could not bo deposited in 
Court on or beforo the 30th October. It 
may be that the defendants second party 
could proceed against defendant No. 1, but 
meanwhile the auction-sale would be confirmed 
and their remaining properties would bo pro¬ 
ceeded against. 1 think the mistake is in insist¬ 
ing on looking at the sale of the 24th October 
and the mortgage of the 30th October as 
separate transactions, whereas in substance 
they constitute ono transaction. The problem 
which the managing members of the joint 
family had to solve on the 30th October was 
this;—which courso was more beneficial to 
the interest of tho joint fam ■>. io refuse to 
join in the mortgage of the 30th October and 
to submit to the auction-sale being confirmed 
and their remaining properties being immedi¬ 
ately sold to answer for Tilakdhari's claim 
against them, or to join in the mortgage and 


immediately save the properties and take upon 
themselves a contingent liability which might 
never arise? I have no doubt whatever that 
they acted prudently in entering into the 
transaction of the 30th October. 

“ But then,” says the Subordinate Judge, 
“ what have you gained ? Your liability 
under the decree is gone, but your liablility 
under the mortgage has emerged.” If the 
argument of the learned Subordinate Judge 
were at all admissible, the managing member 
of a joint family would be legally incompetent 
to borrow money to discharge a prior obli¬ 
gation. The immediate necessity was to save 
the properties, the properties whioh were not 
the subject-matter of tho conveyance. The 
necessity was urgent, and the danger to these 
properties imminent. Can it be argued for a 
single moment that tho liability whioh they 
took upon themselves under the mortgage was 
merely a substitute for the liability which 
they had under the mortgage-decree ? In 
tho first place, they had no reason to doubt 
that tho Raui of Jheria would send the 
balanco of tho consideration money to defend¬ 
ant No. I. Lhey were told so by defendant 
No. 7, and they believed it, and they had good 
reason to believe it, since the Rani had already 
given tho defendant No. 1 no loss .than 
Rs. 1 9,000. In tho second place, under tho 
mortgage-bond, their liability would only arise 
on a certain event, that is to say, in tho event 
of tho security offered by defendant No. 1 be¬ 
ing insufficient to discharge tho mortgage-debt, 
i heir liability under Tialkdliari’s deoree was 
certain, their liability under the mortgage is a 
contingent one. Their liability under the 
decree was for the sum of 11s. 29,130, their 
liability under the mortgage, if it arises 
at all, will only be for a very small 
sum of money, for it is inconceivable 
that the properties whioh have been 
mortgaged by defendant No. 1, which have an 
annual income of Rs. G 000 and which were 
knocked down for Rs. 73,200 at Tilakdhari 
Lai s auction-sale, can possibly sell for muoli 
below the prioo necessary to satisfy the plaint¬ 
iffs claim in the auctiou. I am of opinion 
that tho mortgage-boud i6 enforceable'against 
tho defendants second party. 

I would allow tho appeal, set aside the judg¬ 
ment and decree passed by the Court below, 
and give the plaintiffs a deoree in terms of tho 



VOL. 79] 


INDIAN OASES 


19 


JANARDHAN V. WASUDEO 


reliefs claimed by them. The plaintiffs are 
entitled to interest at the bond-rate up to the 
date of the decree and also to interest at 6 per 
cent, on the decree. The defendants will have 
six months for redemption from the date of 
this judgment. 

The plaintiffs are entitled to their costs 
throughout. 

Adami, J. —I agree. 

z. K. Appeal allowed. 

NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeals Nos. 253-B and 
298-B of 1923. 

February 26, 1924. 

Present :—Mr. Baker, J. C. 

JANARDHAN versus WASUDEO. 

WASUDEO versus JANARDHAN. 

Hindu Lino—Joint family—Partition—Joint and 
self-acquired property—Burden of proof—Manager, 
whether bound to keep accounts - Registration Act 
{XVI of i'JOB), s. ±'J— Unregistered instrument , ad¬ 
missibility of, in evidence—Collateral purpose , what is. 

Where there i* a nuclou* of joint family property 
yielding an income, the burden of proving that items 
of proporty claimed a* self-acquired wore uot purchas¬ 
ed out of joint fund* lio* on tho person averting it. 
Proporty purchased out of the saving* of tho income 
of joint family proporty or by raiding loan* on the 
nocurity of joint family property would al*o bo joint. 

The manager of a joint Hindu family i* not obliged 
to keep account* while the family remains joint. 
Whep a partition is asked for, it takes place of tho 
property a* it exists in the hands of the manager. 
Although there is a severance of interest from the 
date of tho suit, tho property remains joint till it is 
actually divided. It is considered as one entity until 
the moment come* for division and each party get* 
hi* aotual share. Any expanse* which should pro¬ 
perly be debited to the joint family purse aro taken 
out of tho joint family property and cannot bo debit¬ 
ed to any particular co-parcener. 

Ramnath v. Ooturam , 51 Iud. Gas. 115 ; 21 Bom. 
L. R. 1179, 44 JB. 179, relied on. 


While an instrument which is compulsorily regis¬ 
trable but isinot registered, may be used in evidence 
to prove a collateral fact, to be collateral tho fact 
must bo independent of or divisible from tho purpose 
to effect which tho law requires registration. 

Ealicharan v. Lai Indar Shah, 43 Ind. Gas. 923 ; 
15 N. L. R. 31, followed. 

Appeal against the decree of tho Additional 
District Judge, Amraoti, dated the 6th June 
1923, in Civil Appeal No. 40 of 1921. 

Mr. M. B. Niyogi , for the Appellants. 

Messrs. M. Guptci and K. V . Dcosker , for 
the Respondents. 

JUDGMENT .—These aro cross-appeals 
against the same decreo aud may be disposed 
of together. The suit was for partition and 
camo before this Court before in Second 
Appeal No 302-B of 1921. This Court hold 
that the family was joint at the date of the 
suit, and remanded tho appeal to the lower 
Appellate Court for a tresh finding as to the 
proporty in lists F aud H. 

The only question in this appeal is as to 
whether defendants prove that tho property 
comprised in these lists is their self-acquired 
property. The losvor Appellate Court holds 
that it is not. It has been held that the 
family was joint up to tho date of suit. Defend¬ 
ant No. 1 was tho manager. It is also admitted 
that there was a nucleus of joint family prop¬ 
erty and it is not disputed that the income of 
this property was Rs. 800 a year. Tho onus 
is, therefore, on the defendants to show that 
the property which they claim as self-acquired 
is not purchased out of the joint funds. If 
purchased out of savings of tho income, 
it will be joint family property. If by 
raising loans, it will also ho joint unless 
the manager proves that it was borrowed on 
his own personal responsibility. 

It has been contended that the property 
was acquired out of tho income which defend¬ 
ant No. 1 got as Patwari, but no evidence lias 
been adduced as to what this income was. The 
family being joint aud tho family proporty 
being under the management of defendant 
No. 1, the inference would be that the Patwari 
income was thrown into the common purse. 

There is no evidence that any debts were 
incurred by defendants on their individual 
responsibility. The mortgage-deed referred to 
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in connection with Survey 46 has nob been 
produced. The fact that money was borrowed 
to purchase property which was then mortgag¬ 
ed to the person from whom the money was 
borrowed, is not inconsistent with the property 
being joint. With regard to tho Farkhat, 
which is inadmissible for want of registration, 
the reference to self-acquired property remain¬ 
ing with the respective owner, has beon held 
by the learned Additional District Judge to be 
an interpolation, and it certainly appears to 
be so. Apart from this, it has been held in 
Kalicharan v.Lal Indar Shih[ 1) that, while 
an instrument which is compulsorily register- 
able under the Registration Act, may be used 
in evidence to prove a collateral fact, to be 
collateral the fact must bo independent of or 
divisible from tho purpose to effeot which the 
law requires registration. 


It appears to mo that if the collateral fact 
to bo proved is that some mombers of the 
lamily owned self-acquired property which 
was not affected by the partition, that is really 
a clause of tho 1<arkhat excluding certaiu prop¬ 
erty lrom partition and as such not indepen¬ 
dent ot or divisible from tho purpose to effect 
which tho law requires registration. Hence 
it is not a collateral fact as defined in the 
above quoted ruling, and the L'urkh d cannot 
be used for tho purpose of proving it. 

In those circumstances, I hold that the defen¬ 
dants have laded to prove that the property 
in question is their property self-acquired 
without the assistance of tho joint lamily 
funds and tho defendants' Appeal No. 253-B of 
1923 must be dismissed with costs. 


The plaintiffs' cross-appeal No. 29d-B of 
1923 deals with two points. First, they olaim 
profits from the date of suit and, secondly, they 
state there is an error with regard to costs. 

As regards profits the appellants rely on 
Ramaswami Aiyar v. Subramania Aiyar (2) 
ihe latest authority on the point is Hamnath 
v. Goturam (3) in whioh it was held that the 
manager of a joint family is not obliged to keep 
accounts while the family romaine joint and 


( 1 ) 
( 2 ) 
16 L. 
13) 


18 Ind. Cas. 923 ; 15 N. L. R. 3l 
71 Ind. Cas. 804; 13 M. L. J. 106 at p„ i 0 j ,i m 
W. 297 ; (1923) A. I. R. (M.) 147 lc % '?’• U0 ' 
51 1ml. Cas. 115; 44 B. 179; 21 Bom. L. R.'mj. 


when a partition is asked for, partition takes 
placo of the property as it exists in the hands 
of the manager. Although there is a sever¬ 
ance of interest from tho date of the suit, it 
does not follow that the family property does 
not remain joint till it is actually divided. 

The joint family property is considered as 
one entity until the moment comes for divi¬ 
sion and each party gets his actual share. Any 
expenses which should properly bo debited to 
the joint family purse are taken out of the 
joint lamily property and cannot bo debited to 
any particular co parcener. The present case 
is not one in which the plaintiff s have been 
excluded. They are themselves in possession 
of a part of tho joint family property and on 
the plaintiffs contention the defendants would 
bo entitlod to ask for profits of that share. 
This would give rise to the difficulty referred to 
in Ramnath v. Goturam (3) (above quoted) viz., 
that immediately after the suit was filed the 
person in charge of tho family property would 
have to pen a separate ledger account for 
each co-parconer. 

Ihe view of tho Bombay High Court in 
Ramnatli v. Goturam (3) obviates those diffi¬ 
culties and, on tho authority of that deoision, 

I hold that tho plaintiff's aro not entitled to 
claim profits from the date of suit. 

As regards costs, tho lower Appellate Court 
lias givou reasons for its decision and I am 
not prepared to interfere with its discretion. 

Ihe cross-appeal is consequently dismissed 
with costs. 

z * K - Appeal dismissed. 
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GOKARAN SINGH V. JOKHU SINGH 

OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 306 of 1923. 

January 17, 1924. 

Present :—Mr. Wazir Hasan, A. J. C. and 
Mr. Neave, A. J. C. 

GOKARAN SINGH— Plaintiff- 
Appellant 
versus 

JOKnu SINGH and another— 
Defendants—Respondents. 

Hindu Law—Joint family—Debt incurred by father 
— Decree—Execution of decree—Family property, 
whether liable to be sold. 

Where the managing member of a joint Hindu 
family is the father, and the other members are his 
sons, he may, by incurring a debt, so long as it is not 
for an immoral purpose, lay the joint family property- 
open to bo taken in execution proceedings upon a 
deoree for payment of that debt. 

Sahu Hatn Chandra v. Bhup Singh, 39 Ind. Cas. 
•280; 44 L A 126 ; 21 C. W. N. 698 ; 1 P. L. W. 557 ; 
15 A. L. J 137; 10 Bom. L. R. 198 ; 26 C. L. J. 1 ; 33 

M. L J 14; (P.117) M. W. N 439; 22 M. L T. 22 ; 6 L 
W. 213; 39 A. 137 (l*. 0.); lirij N a rain Itai v Many la 
Prasad Itai, 77 Ind. Cas 689; 28 G. W N. 253; 21 A 
L. J. 934; 46 M. L J. 23; 5 P. L. T. 1; (1)2-1) 31. W. 

N. 68; 19 L W. 72; 2 P. L R 11; 10 O. & A. L. R. 82; 
1924 A. I. R. (P. G.) 50; 33 M. L. T. 457 (P. C.), fol¬ 
lowed. 

Appeal against the decree of the Additional 
District Judge, Gonda, dated 12th July 
1923, upholding decree of the Munsif, Tarab- 
ganj, dated 6th September 1922. 

Mr. H. D. Chandra, for the Appellant. 

Mr. S. N. Roy, for the Respondent. 

JUDGMEN f.—This is an appeal from 
the decree of the Additional District Judge of 
Gonda, dated the 12th July 1923, confirming 
the decree of the Munsif of i’arabganj in the 
suit brought by the plaintiff-appellant for a 
declaration that certain property was liable 
to attachment and sale, in execution of a 
simple money-decree, which he holds against 
Anrudh Singh, defendant No. 2. The plaint¬ 
iff b suit, as stated above, has been dismissed 
by both the Courts below. 

On the 2nd August 1920 the plaintiff obtain¬ 
ed a simple money-decree against the defend¬ 
ant No. 2 from the Court of the Munsif of 


Tarabganj in the District of Gonda. In execu¬ 
tion of that decree he attached a 2-annas 8-pies 
share in village Peoli, pargana Gwarich, Dis¬ 
trict Gonda. Objection was taken to this at¬ 
tachment under the Code of Civil Procedure 
by Jokhu Singh, minor son of ‘Anrudh Singh, 
under the guardianship of his mother. The 
Execution Court upheld the objection and 
withdrew the attachment. The suit out of 
which this appeal arises, was subsequently 
brought by the decree-holder, Gokaran Singh, 
for a declaration that the property, which he 
had originally attached, was liable to be 
attached and sold in execution of his decree. 
The defence to the suit is that the property 
attached is the property of the joint family 
consisting of the judgment-debtor, Anrudh 
Singh, and his minor Eon, Jokhu Singh, the 
two defendants in the present su t. It was 
admitted in the Court below that the debt in 
respect of which the plaintiff had obtained 
the simple money-decree, was incurred neither 
(or legal necessity nor in satisfaction of any 
antecedent debt. On these premises the Court 
below has come to tho conclusion, on the au¬ 
thority of the decision of their Lordships of the 
Privy Council in the caso of Sahu llam , 
Chandra v. Hhup Singh (L), that the family 
property is not liable to be seized in execution 
of the deoree obtained in respect of a debt 
which was incurred neither for legal necessity 
nor in satisfaction of an antecedent debt. At 
this hour of the day it is not necessary to 
discuss whether the view taken by the lower 
Appellate Court was justified or not on the 
interpretation which we may place on the 
decision of their Lordships in the caso just 
now mentioned. Wo are not free to interpret 
that decision according to our own lights. 
Their Lordships have more recently interpert- 
od it and we are bound by that interpretation. 

1 his lias been done in the case of Brij Narain 
Rai v. Mangla Prasad Hat (2). At the end of 
their judgment their Lordships have stated 
live propositions ol law in a categorical form. 
The present or so falls under proposition No. 2 
which is as follows : —“ If ho (the managing 


(1) 3j Iud Cas. 280 ; 41 1 A. 126 ; 21 C. W. N. 
6J8 ; 1. P. L. W 557 ; 15 A. L. J. 437 ; 19 Bom. L. R. 
498 ; 26 G. L. J. 1 ; 33 M. L. J. 14 ; (1917) M. \V. N. 
13J ; 22 M. L. T. 22 ; 6 L. W. 213 ; 5”9 A. 437 (P. C.). 

(-) 77 lad. Gas 689 ; 28 C. W. N. 253 ; 21 A. L. J. 
934, 46 M. L. J. 23 ; 5 P. L. T. 1, (1924) 31. W. N. 68 ; 
19 LAV. 72 ; 3 P.L.lt. 11 ; 10 O & A. L. li. 82 ; (1924) 
A 1. It. (I*. G.) 50; 33 M. L. T. 457 (l 1 . G-). 
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member of a joint undivided estate) is the 
father and the other members are the sons 
he may, by incurring debt, so long as it is 
not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon 
a decree for payment of that debt.” It is 
not shown in this case, indeed it is not pleaded, 
that the debt incurred was of an immoral 
naturo. It has been argued that it was of an 
illegal character and the ground of the argu¬ 
ment is that the bonds, on the basis of which 
tho simple money-decree was obtained, were 
uot executed by Anrudh Singh for considera¬ 
tion paid in cash but the creditor had under¬ 
taken to discharge certain liabilities against 
Anrudh Singh in respect of previous debts and 
that the creditor has not shown to have 
satisfied those liabilities. Wo cannot permit 
this argument to be raised at this stage of the 
litigation. This defence was not taken in the 
written statement and there is no trace of it 
in the judgments of tho Courts below. We 
must, therefore, hold that it has uot been 
proved that the debt, for which tho simple 
money-decree was obtained, was either for 
immoral or illegal purpose. It follows 
that tho appellant is entitled to proceed 
against the property which he had originally 
attached for the purpose of satisfying the 
decree which he holds against defendant 
No. 2. 

The appeal is, therefore, allowed, the decrees 
of tho (Aurts below are set aside and tho 
plaintiff’s suit is deoreed with costs through¬ 
out. 

z - K - Appeal allowel. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 201 of 1923. 


February 28, 1924. 
Present Mr. Baker, J. C. 


JAGESHWAR RAO and another_ 

Defendants —Applicants 


versus 

GUJAB RAO -Non-Applicant—Plaintiff. 


Givii Procedure Code (Act V of 1J08 
judioata between co.de/cyidants, requisite. 


3. 1 1 — Ko> 
of—Hindu 


Law—Minor—Guardian, power of , to bind minor's 
estate — Money borrowed to pay land revenue—Estate, 
whether liable . 

If the relief given to a plaintiff in a suit does not 
require or involve a decision of any case between co- 
defendants, tho latter will not bo bound as between 
oich other by any proceeding which may be necessary 
only to the decree which the plaintiff obtains. 

Cottingham v. Earl of Shrewsbury , (1843) 3 Hare, 
627 at p. 633; 66 E. R. 530, relied on. 

A guardian cannot bind his ward’s estate except by 
a document purporting to bind it. 

Jhitibai v. Tcjmal , 41 Ind. Cas. 35 ; 13 N. L. R. 
10.), followed. 

On a contract onterod intoon behalf of a minor by 
bi> guardian under which tho guardian borrows 
money but no charge is created on tho minor’s estate, 
no deoree can bo parsed against the minor on his 
attaining majority or against his estate, except in 
oa-e> in which the minor's estato would have been 
liable for the obligation incurred by tho guardian 
undor tho personal Law to which he is subject 

1‘atchu lUimajagayya v. Vajjulu Jagannadhan, 49 
Ind Gas. 87*2; 42 M. 185; 25 M L. T. 23; 9 L. W. 229; 
36 M L. J 29; (1919) M. W. N. 148 (F B ), relied on. 

i he ostate of a minor is liablo for money borrowed 
bv the guardian for payment of land rovonuo. 

Revision against tho decree of the Judge, 
mail Cause Court, Betul, in Civil Suit No. 
6G1 of 1922, dated the 28th Juno 1923. 

Mr. A. G. Hoy , for the Applicants. 

Mr. J. Sen , for the non-Applicant. 

Order.—The facts of this case are peculiar, 
and raise several points of law. The plaintiff 
Guj&b Rao sued the defendants in tho 6mall 
Cause Court at Betul, alleging that defendant 
No. 3, as guardian of the minor defendants 
Nos. 1 and 2, had executed a bond in favour 
ol one Lakhmichand for payment of land 
revenue and that tho plaintiff stood surety and 
\va.s compelled to pay tho amount to Lakh- 
m chand, and ho, therefore, sued to recover it 
from the defendants. The Small Cause Court 
Judge passed a decree against them. 

The defondants seek revision on the ground 
that in a previous suit between Lakhmichand, 
themselves and the present plaintiff, based on 
this very bond, it was held that their mother 
had not executed this bond, and the suit was 
dismissed. Hence tho present suit cannot 
lie. 
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It is a faot that in suit No. 233 of 1918 of 
the Court of Small Cause Judge at Betul 
Lakhmichand sued the present applicants, 
who are minors, through their mother their 
guardian, on a bond and the present plaintiff 
was added as a surety. He admitted his liabi¬ 
lity as surety, but the suit against the minors 
was dismissed on the ground that there was 
no evidence to prove the execution of the 
bond in suit, and that, even if the bond was 
proved, no deoree could be passed against 
them in view of the ruling in Tukaram Mn- 
naji Dhangar v Rcmchandra flari Pcshkar 
(1). A docree for Rs. 199-1-0 was passed 
against the present plaintiff on his own con¬ 
fession. 

This fact does not seem to have been 
brought to the notice of the Small Cause 
Court when it passed the present decree. 
The fact of the bond having been passed in 
Lakhmichand’s favour was mentioned in the 
plaint, and the defendants stated in their 
written statement that the suit against them 
based on it had been dismissed, hut the point 
was not referred to in the judgment and the 
decree in that suit was not placed on the 
record. 

The case presents some difficulty. I have 
no doubt that the decision in the former suit 
is not res judicata as the present plaintiff and 
the defendants were co-defondants in that 
suit, and the question of the execution of the 
bond was not in issue as between them. 
Although the present plaintiff admitted the 
bond, there was no matter directly and 
substantially in iseuo between the defendants, 
and no adjudication as between thetm was 
necessary for the determination of he suit. 
If the relief given to the plaintiff does not 
require or involvo a decision oi any case 
between the co-defendants, the co-defendants 
will not be bound as between each other by 
any proceeding which may bo necessary only 
to the docree which the plaintiff obtains : cf. 
Coitingham v. Earl of Shrewsbury (2). 

The formor suit was between Lakhmichand, 
the present defendants and the present plaint¬ 
iff. Lakhmichand was a party to the suit, 
and the present plaintiff does not claim under 
Lakhmiohand. The decision in that suit was 


one between Lakhmichand and defendants 
Nos. 1-3 and not between them and the present 
plaintiff. I am of opinion, therefore, that the 
suit is not barred by res judicata, aud, this 
being so, it was open to the plaintiff to prove 
the bond. This ho has succeeded in doing. 

As to the liability of the defendants to pay 
the amount which the plaintiff had ho pay to 
Lakhmichand, the bond does not purport to 
bind the defendants’ estate. The decree has 
not been made to bind them personally, but 
it is also established law that a guardian can¬ 
not bind his ward's estate except by a docu¬ 
ment purporting to bind it : cf. Jhitibai v. 
Tcjmal (3). On the other hand, it has been 
found that the dobt was contracted to pay 
land revenue and it is contended that the case 
just quoted is authority for the proposition 
that the estate will ho bound. 

In Patchu liamayogayya v. Vajjula Jagan- 
tiudhan (4), it was held by the majority in a 
Full Bench that on a contract entered into 
on behalf of a minor by his guardian under 
which the guardian borrowed money bub no 
charge was created on the minor s estato, no 
decree can be passed against the minor on his 
attaining his majority or his estato, except in 
cases in which the minor's estate would have 
been liable for the obligation incurred by the 
guardian under the personal law to which ho 
is subject In Mayne's Hindu Law, para¬ 
graph 218, 9th edition, it is stated that the 
minor will he hound by the act of his guardian, 
if the act is such as the infant might reason¬ 
ably and prudently have done for himself, if 
ho had been of full ago. 

The money was borrowed for the payment 
of assessment, which, is a necessary charge on 
the estate, and in my opinion the estate is 
liable. 

The application is consequently dismissed 
with costs. 

Z. K. Application dismissed. 

(3) 11 lad. Cm 35 ; 13 N L. R. 10). 

(1) 4J Ind. Ca*. b72 ; 42 M. 185 ; >5 M. L T 23 ; 
•J L. W. 22J ; 36 W. L. J. '20 ; (lJl >) M. W. N. 118 
(F B ). 


(1) 2 N. L. R. 25. 

(2) (1843) 3 liaro 627 at p 638 ; 67 E. R. 530. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 248 of 1921. 

March 31, 1924. 

Present :—Mr. Justice Ilarrison and 
Mr. Justice Raoof. 

RAMJI LAL and others—Defendants 

—Appellants 

versus 

MUNSHI LAL and others—Plaintiffs 

—Respondents. 

Construction of document —Mortgag -deed—Interest, 
whether charge on land - Mortgagee , remedy of. 

Tu a mortgage-deed the p.iyment of interest was 
rocitoil a* an obligation to bo mot by the mortgagors 
yearly. It was farther stated that in case of default 
tho mortgagee could bring the property to sale at any 
time in order to recover tho principal and interest 
and that at any timo the mortgagor* could redeem 
by paying the principal mortgage-money ; 

Held, (1) that the interest was not a charge on tho 
mortgaged property and tho mortgagor* were entitled 
to redeem tho property on payment of tho principal 
amount only ; 

(2) that the remedy of tho mortgagee wa* to re¬ 
cover tho interest due by mean* of a separate suit for 
sale. 

Appeal from the decision of the District 
Judge, Karnal, dated the 1st November 1920. 

Messrs. Sheo Narnin, R. B., aud Shamair 
Chand, for tho Appellants. 

Lala J igm Nath, for tho Respondents. 

JUDGMENT.—The only point in this 
second appeal is whether the defendants-mort- 
gagees are entitled to rccievo tho interest, 
calculated from the date of the execution of 
the deed to the dato of payment, before tho 
plaintiff-mortgagor can redeem the property. 
It has been held by tho learned District Judge 
that the terms of tho mortgage entitled the 
mortgagors to redeem on payment of tho 
principal only. It is not necessary for us to 
recapitulate those terms in this judgmeut aud 
it will bo sufficient to say that tho payment 
of interest is recited as an obligation to be mot 
by tho mortgagors yearly. It is further 
stated that, in ca30 of default, they can bring 
the property to sale at any time in order 
to recover thoir principal and interest aud 


the final and all-important clause is that, at 
any time, the mortgagors may redeem by 
paying the mortgage-money and this is stated 
to be the definite sum of Rs. 2,600. There is 
no escape from this final clause, if strictly 
interpreted, and the net result would be, if 
we dismiss this appeal, that the mortgagors 
will bo entitled to redeem on payment of 
Rs. 2,600 in accordance with the strict letter 
of tho deed and when they have done so, 
it will be open to the mortgagees to bring a 
suit for sale and to recover by sale the amount 
due to them. This amount will be twelve 
years interest and no more, for when they 
become plaintiffs they will be debarred by the 
Law of Limitation from claiming any interest 
beyoud twelve yoars. But, it is contended 
they are now defendants and under Motan 
Mai v. Muhiimmad Bakh-di (l) the Law of 
Limitation does not apply to them. Under the 
terms of the deed they can attach no interest 
to tno amount to bo paid by tho mortgagors 
before redemption. The interest, therefore, is 
a charge only in the sense that it can be re¬ 
covered by a suit for sale. They aro, there¬ 
fore, not in the position of the defendants in 
Motan Mai v. Muhammad Bakhsli (l) and can¬ 
not, as a right, claim interest at all in the 
present suit. It is, however, desirable to put 
an end to this litigation, and in order to avoid 
the delay which will be caused by the mort¬ 
gagees being forced to bring a second suit, we 
think it right to exeicse our powers in equity 
and find that tho plaintiffs will be entitled to 
redeem on payment of tho principal and in¬ 
terest for 12 years. Wo now accept tho ap¬ 
peal, in so far as to give a preliminary decree 
to this efiect, considering all tho facts of the 
case we direct the parties to bear their own 
costs. 

We, therefore, combine the results of the 
two suits aud declare that the amount due is 
the total of Rs. 1,872 plus Rs. 2,600, the 
principal, or Rs. 4,4 1 2, and that if this sum 
he paid within six months from to-day the 
defendants shall delivor up tho property to 
tho plaintiff. 

I'ho decroe will be as prescribed in 
( h \X\1V. r. 7 of the Civil Procedure Code. 

Z. K. Appeal accepted. 

(1) GG Ib4 Ca> 771 ; 3 L. ‘200 ;4U.P. L. R. (L.) 

05 ; (1022) A I R. (L.) 251 ; 12 P. L. R. 1022. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 78 of 1922. 

July 19, 1923. 

Present :—Mr. Justice Banerji, Aoting 
Chief Justice, and Mr. Justioe Ryves. 

I 

Musammat SARTAJI —Defendant— 

Appellant 

versus 

RAMJAS and another—Plaintiffs— 

Respondents. 

Hindu Law—Widow Surrender—Transfer in Ja - 
vour of daughter on occasion of marriage effect of . 

Whore a Hindu widow diveata heraelf entirely of 
her estate and transfer* the entire o-tate to the next 
revor-ioner, the effect of which ia an entire effacement 
of heraelf, it amount* to a vesting of the estate in the 
reversioner immediately upon the making of the 
transfer, whether it ia called a surrender or an acce¬ 
leration. It k not the form in which the transfer is 
made that k to ho looked at, but the effect which it 
would have on tho estate itself. The mere fact that 
tho transfer is made in favour of tho daughter who is 
tho next rover-donor on the occasion of her marri igo 
and k de-oribed as her dowry will make no differ¬ 
ence to tho naturo and effect of the transfer. 

llangasami Goundan v. Nadappa Goundan, 50 
Ind. Gas. 408 ; 42 M. f>23; 3(1 M. L. J. 403 ; 17 A. L. J. 
536 ; ‘2J G L. J. 530; 21 Bom. L, R. 610 ; 23 G. W. N. 
777 ; (101 0 M. W. N. 202 ; >c, M. ), 1. 5 . 10 L W. 
105 ; 46 I. A. 72 (P. G.) ; Bhugwat Kocr v. Dhnnuk - 
dhuri Prasad Singh, 53 Ind. Gas. 317 ; 17 G. 166 ; 37 
M. L. J. 513 ; 17 A. L. J. 1036 ; (6 jpj) M. W. N. 850 ; 

1 P. L. T. 1 ; ‘2U. P. L. R. (P. G.) 27 ; 46 I. A. 25 ) ; 22 
Bom. L. It. 477 ; 24 G. W. N. 271; 12 L. W. 105 (P.G.), 
relied on. 

Appeal under section 10 of the Letters 
latent, from a judgment of the Honblo 
Mr. Justice Goku! Prasad, dated the 27th 
April 1922. 

Mr. S. P. Sinlu x, for tho Appellant. 

Mr. A\ IJpcvlhiya , for tho Respondents. 

JUDGMENT. —The property to which 
this litigation relates originally belonged to one 
Guptar, who died leaving his widow Musam- 
mat Raj Rani and his daughter 1 Jusammat 
■laipali. Raj Rani inherited the property as 
noxt heir to her husband. On the occasion of 
the marriage of Jaipali she executed a docu¬ 
ment by which she transferred her rights in 
the husband’s property, which consisted of a 
\ 1 (J—4 


share of zemin lari and a house, to her daugh¬ 
ter Musammat Jaipali. This she did in the 
year 1881. Jaipali was in possession for some 
years when she died. Raj Rani survived her. 
Jaipali left a daughter Sartaji, who is the 
defendant in this case. Sartaji has been found 
to have obtained possession upon tho death of 
Jaipali and to have remained in possession for 
more than 12 years. 

Tho plaintiff Ramjas is the son of Balraj, 
who was the nephew of Guptar, and is the 
next roversioner to the estate of Guptar. 
Musammat Raj Rani died in 1918 aud upon 
her death the present suit was brought by 
Balraj for recovery of tho property from 
Sartaji. 

The Court of first instance decreed the 
claim hut the lower Appellate Court dismissed 
it. That Court was of opinion that there was 
a surrender by Raj Rani of her rights as a 
Hindu widow, and this amounted to an acce¬ 
leration of the roversionory rights of Jaipali. 
Upon Jaipali’s death the only person who 
could claim tho property was Balraj aud 
Balraj not having brought any claim in res¬ 
pect of this property and Sartaji having been 
allowed to remain in possession for more 
than twolvo years, she had acquirod an abso¬ 
lute right to tho property, and tho plaintiff 
oould not recovor it. 

This decision of the lower Appellate Courb 
has been reversed by a learned Judge of this 
Courb solely on the ground that the transfer 
to Jaipali was made at tho time of her 
marriage and as a marriage gift. No doubt, in 
tho document which Raj Rani oxecuted in 
1881 in favour of Jaipali she says that she 
was making this transfer to her daughter as 
dowry on the occasion of her marriage. Wo 
think, howovor, that tho fact that tho transfor 
was made to her on the occasion of her 
marriage makes no difference so far as the 
rights acquired by Jaipali were concerned, 
.laipali was the next reversioner to the 
estate after her mother. Her mother divest¬ 
ed herself of the whole estate and 

transferred it to her daughter. This amount¬ 
ed to an acceleration of the right of 
her daughter to succoed to the estate of 
her father. It was held in tho cases of 
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Rangasami Goundan v. Naciappa Goundani 1) 
and Bhagwat Koer v. Dlianukdhari Prasad 
Singh (2), by their Lordships of the Privy 
Council that where the widow divests herself 
entirely of her estate and makes a transfer, 
the effect of which is an entire effacement of 
herself, it amounts to a vesting of the estate in 
the reversioner immediately upon the making 
of the transfer, whether this is called a sur¬ 
render or an acceleration. It is not the form 
in which the transfer is made that is to be 
looked at but the effect which it would have 
on the estate itself. It cannot bo held that 
what was transferred by Musammat Raj Rani 
to Jaipali was the life-estate of Raj Rani by 
way of gift as such life-estate. She complete¬ 
ly effaced her own life-ostate, and thereupon 
the right, which Jaipali would have succeeded 
to on her death, became vested in her at once. 
In this viow it was a case of surrender of the 
estate, and the fact of the surrender having 
been made on the occasion of the marriage of 
Musammat Jaipali in the shape of a gift, 
makes no difforonco. Upon the death of Jai¬ 
pali the right to the property vested in the 
next reversioner to her father and not in her 
mother. Therefore, the fact of her mother 
being alive for a number of years after the 
death of Jaipali does not affect the question 
of the plaintiff’s right of succession. The 
plaintiff’s right to succeed accrued upon the 
death of Jaipali and that event having taken 
place more than twelve years prior to the insti¬ 
tution of the suit, and Sartaji having been in 
possession for more than twelvo years without 
having any right, her possession thus amount¬ 
ed to adverse possession and the plaintiff's 
claim was beyond time and was rightly dis¬ 
missed by the lower Appellate Court. We 
allow the appeal, set aside the decree of the 
learned Judge of this Court and restore the 
decree of the lower Appellate Court with costs 
of both hearings in this Court, including fees 
in this Court on the higher scale. 

Z. K. Appeal allowed. 

(1) 50 led Cas. 498 : 12 M. 523 ; 36 M. L. J. 493; 
17 A. L J. 536 ; 23 C. L. 3. 533 ; 21 Bom. L. R. 610 • 

23 G. W N 777 ; (191 ■) I W. N. 262 ; 26 M. L. T. 5 ; 
10 L. W. 105 ; 46 I. A. 72 (P. C.). 

(2) 53 Ind. Ca*. 317 ; 47 G. 166 ; 37 M. L. J. 513; 17 
A. L. J 1036 ; (1919) M. \Y. N. 860 ; 1 1*. L. J. 1 • 2 U. 
P. L. R. (P. G.) 27 ; 46 I. A. 259 ; 22 Bom. L. R. 477 

24 G. \Y. N. 274 ; 12 L. W. 105 (P. G.). 


PATNA HIGH COURT. 

Letters Patent Appeal No. 54 of 1923. 

January 4, 1924. 

Present :—Sir Dawson Miller, Kt., K. C., Chief 
Justice, and Justice Sir B. K. Mullick. 

Makar am JANKI KUER —Plaintiff— 

Appellant 

versus 

BIRJ BHIKHAN OJHA and others— 
Defendants —Respondents. 

Transfer of Property Act (IV of 1882), ss 107, 117 — 
Registration Act (XVI of 19,8), ss. 17, 49- Evidence 
Act (I of 1872), s. 91— Agricultural lease—Registra¬ 
tion, whether necessary —Unregistered lease, whether 
admissible in cvidenci—Part performance, doctrine of, 
applicability of 

By virtue of the provision contained in scotion 117 
of the Transfer of Property Act, it is not necessary 
under that Act that a lease for agricultural purposes 
should bo made by a written instrument. It may be 
effected by oral agreement, and when so offeoted no 
registration is required, but if it is reduced to writing, 
then, in the case of a lease from year to year or for 
any term exceeding a yoar, or reserving a yearly ront, 
registration would bo required under section 17 of the 
Registration Act, and, if unregistered, the lease will be 
inadmissible in evidonco under section 49 of the Act, 
and other evidence of its terms would be precluded by 
section 91 of the Evidonce Act. [p, 28, cols. 1 and 2.J 

Jagdish Chandra Sanyal v. Lai Mohan I‘addar, 7 
Ind. Gas. 861; 13 C. L. J. 318, distinguished. 

If, however, tho subsequent aots of tho partios 
themselves di-close a state of affairs consistent 
only with tho existence of an agreement mutually 
recognised and aoted upon as if the instrument wero 
binding upon the parties, then, although the written 
dooumeut may be dofectivo as a valid and finally 
concluded agreement, such defects may bo suppliod 
by tho subsequent actings and oonduot of tho parties, 
[p. 23, col. 1.] 

Maddison v. Aldorson, (1883) 8 A. G 1G7 ; 52 L. J. Q. 

B. 737; 43 L T. 303; 31 W. R 820; 47 J. P. 821; 
Muhammad Musu v. Aghore Kumar, 28 Ind. Cas. 930; 
42 C. 801 at p. 818; 17 Bom. L. R. 420; 21 G. L. J. 231; 
28 M. L. J. 518; 19 G. W. N. 250; 13 A L. J. 229; 17 
M. L. T. 113; 2 L. W. 258; (1915) M. W. N. 621; 42 
I A. 1 (I‘. G.), roliod on. 

A document whioli is inadmissible in ovidonce for 
the purposes mentioned in section 49 of tho Registra¬ 
tion Act, may nevertheless be admitted for a collater¬ 
al purposo, as, for example, to explain why a transferee 
under a deed imporfect through lack of registration 
was in possession, or to prove the nature of that 
possession, [p. 29, col. 2 ] 
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Jagannath Maruari v. Chandni Bili, 67 lad. Cas. 
31; 26 C. W. N. 65; 34 C. L. J. 432; Thakorc FaUsingji 
Dipsangji v. Bamanji Ardesl.tr Dalai, 27 B. 215; 5 
Bom L. R. 274; Jhamplu v. Kutramani, 42 Iud Gas. 
713; 39 A. 696; 15 A. L J. 761; Varada Billai v. 
Jeivaratnavimal, 53 led Cas. 901; 43 M. 244; (1919) 
M. VV. N. 724; 10 L. \V. 679; 24 C. W. N. 316; 33 
il. L. J. 313; 18 A. L. J. 274; 2 U P. L. B. (P.C.) 61; 
22 Bom L. R. 444; 46 I. A. 285 (P. C.), relied on. 

Letters Patent Appeal against the decision 
of Mr. Justice Ross. 

Mr. L.N. Singh, for the Appellant. 

Mr. S. Saran, for the Respondents, 

JUDGMENT. 

Dawson Miller, C. J.— The suit out of 

which this appeal arises was instituted by the 
appellant under section 106 of the Bengal Ten¬ 
ancy Act against the respondents, her tenants, 
claiming a declaration that tho status of the 
respondents is that of occupancy raiyats and 
not raiyats holding at a fixed rato as recorded 
in the recent Revisional Survey and Settlement. 

The Assistant Settlement Officer found in 
favour of the respondents and dismissed the 
suit. 

An application in revision under section 108 
of the Act was preferred before the Settlement 
Officer who affirmed the decision of bis sub¬ 
ordinate and dismissed the application. 

An appeal was then preferred to the Specia' 
Judge who reversed the decision of the lower 
Courts on tho ground that tho entry in the 
Record of Rights declaring that tho respond¬ 
ents were tenants at a fixed rate was 
based upon a sanad dated 1289 F. (1882 
A. D.) granted by the predecessor of tho 
appellant to the predecessor of tho res¬ 
pondents but as the document was a lease 
requiring registration under section 17 of 
the Registration Act it was not admissible 
in evidence under section 49 of the Act as it 
had not been registered. 

As there was, in his opinion, apart from the 
document and tho Record of Rights which was 
based on it, no other evidenco by which it 
could be shown that the respondents were 
tenants holding at a fixed rato he allowed tho 
appeal and ordered the entry to bo amerded 
by recording them as occupancy tenants in¬ 
stead, holding at tho fixed rate. 

From this decision tl c r< epoudents appealer! 
to the High Court. The appeal was heard by 


Ross, J , who considered that, apart from the 
sanad, there was other evidence from which 
the respondents’ status as tenants at a fixed 
rate might be proved, and on this ground 
alone he would have remanded tho case for 
further consideration by the Special Judge, 
but he was further of opinion that the 
sana/l being an agricultural lease did not require 
registration, being exempt under section 117 
of the Transfer of Property Act. llo accord¬ 
ingly allowed tho appeal, sot aside the deci¬ 
sion of tho Speoial Judge, and restored that 
of the Assistant Settlement Officer. The 
learned Judge did not consider tho offect of 
the Registration Act or of section 91 of tho 
Evidence Act in relation to leases affected by 
a written document. 

The presont appeal is preferred under tho 
Letters Pateut from the decision of Ross, J. 

It should be stated here that tho sanad has 
been found by all the Courts to be a genuine 
document. It grauts a mukararri interest of 
the laud in suit measuring 7 bighas to Biswes- 
war Ojha, the predecessor of tho respond¬ 
ents, for an indefinite period at a fixed rent of 
Re. 1 per bigha. If it is admissible in evid¬ 
ence it is conclusive in favour of the respond¬ 
ents. In tho Cadastral .Survey and Record of 
Rights, prepared some years before tho reoout 
Revisional Survey, the recorded raiyat was ono 
Mahadeo Darai, a servant of the respondents’ 
lather, who was stated to be an occupancy 
raiyat holding under tho proprietor and not 
under the respondents’ father and the rent 
recorded was Rs. 6. This was relied on by the 
appellant as showing that tho ront was subject 
to variation and not fixed. The respondents’ 
explanation was that at that timo their father 
had a temporary tenure of the whole village 
and, fearing that tho raiyati interest might 
become merged in his tenure, he had the hold¬ 
ing entered in the fa. zi name of his servant, 
but that the rent was in fact paid by him and 
was always Rs. 7. The rent receipts showed 
that the rent paid was Rs. 7 and not Rs. o all 
along. There was also an entry in the Cada¬ 
stral Survey record showing some trees in tho 
bolding to bo in possession of tho mukar- 
arridar, and it was not suggested that 
there was any other mukararridar than 
the respondents father or his predeces¬ 
sor. There appears to havo been some 
evidence, therefore, apart from the sanad from 



‘28 


rNDIAN CASES 


[1924 


JANKI KUER V. BIRJ B11IKHAN OJHA 

which an inference might possibly be drawn 
as to the status of the respondents although 
the learned Special Judge had stated that 
there was no such evidence. 

Tho main question for determination is 
whether tho sanad is admissible in evidence as 
held by Mr. Justice Ross. By seotiou 107 of 
the Transfer of Property Act (Act IV of 1882) 
leases of immoveable property from year to 
year, or for any term exceeding one year, or 
reserving a yearly rent, can be made only by 
a registered instrument. The present lease 
comes within that description. By section 117 
of the Act none of the provisions of Chapter 
X (which includes section 107) apply to 
leases for agricultural purposes. It is, there¬ 
fore, not necessary under the Transfer of Pro¬ 
perty Act that a lease for agricultural purposes, 
which tho present lease is, should be made by 
a written instrument. It may be effected by 
oral agreement and when so effected no regis¬ 
tration is required, but if it is reduced, to writ¬ 
ing then, under the Registration Act, certain 
consequencos follow. Section 17 of the Regis¬ 
tration Act of 1908 provides that cortain 
documents, including leases of immoveable 
property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, 
shall be registered if the property to which 
they relate is situate in a district in which, 
and if they have been executed on or after tho 
date on which, any of tho previous Registration 
Aots from 1864 up to 1908 applies. The Indian 
Registration Act III ol 1877 was in force on tho 
dato when the sanad was executed and applied 
to the district in which tho property was situate. 
Tho lease, therefore, being in tho form of a 
document, and not merely oral, required regis 
tration under tho section last named and by 
section 49 of the same Act no document re¬ 
quired by section 17 to bo registered shall (a) 
affect any immoveable property comprised 
therein, or (<;) be received as evidence of any 
transaction affecting such property unless it 
lias been registered. It seems to follow, there¬ 
fore, that the sanad relied upon being a docu¬ 
ment requiring registration under section 17 
cannot under section 49 be received as evidence 
of the lease. If the document itself is not 
admissible, no other evidence of its terms can 
he given because section 91 of the Evidenco 
Act provides : When tho terms of a contract 
or of a grant or of any other disposition uf 


property have been reduced to the form of a 
document and in all cases in which any mat¬ 
ter is required by law to be reduced to the 
form of a document no evidence shall be given 
in proof of the terms of such contract, grantor 
other disposition of property or of sucli matter 
except the document itself or secondary evid¬ 
ence of its contents, in cases in which second¬ 
ary evidence is admissible under the provi¬ 
sions hereinbefore contained.” 

I’ho result of these enactments appears to 
be that a lease of immoveable property such 
as that under discussion need not be in writ¬ 
ing. It may be effected by oral agreement in 
which case no question of registration aris¬ 
es and tho lease may be proved in the 
same way as any other verbal agreement, 
and even documentary evidence may' lie admis¬ 
sible in support of the oral agreement ; but if 
the lease or grant is in tho form of a docu¬ 
ment then the only evidence admissible in 
proof of the terms of the document is tho 
document itsolf and unless it is registered oven 
tho document itself cannot be admitted in 
evidenco as proof of any transaction affecting 
the property. 

In Jagdish Chandra Sangal v. Lai Mohan 
L’addar (l), relied on by the respondents and by 
Mr. Justice Ross, the question did not really 
arise and the case is no authority for tho pro¬ 
position that a written document granting a 
lease for agricultural purposes does not require 
registration. In that case it was found that 
nofoimal lease was executed but an amalnatna 
was relied on by the defendants containing a 
reference to the terms of tho lease. This 
document, however, was not produced as it 
could not be found and nothing seems to have 
turned upon it. The case must bo regardod as 
ono in which the lease was not contained in a 
written document and to which the Registra¬ 
tion Act and section 91 of tho Evidenco Act 
had no application and in fact neither of these 
Statutes is referred to in the judgment. I con¬ 
sider, therefore, for tho reasons already given, 
that the judgment appealed from oaunot be 
supported upon the grounds given in tho judg¬ 
ment. 

It has been argued that this result creates an 
anomalous state of allairs involving groat hard¬ 
ship upon the lessee who takes a written 

(1) 7 lud Cus. 361; 13 U. L. J. 318. 
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lease but omits to register it, as in such 
a case he is precluded from proving the 
terms of his grant, whereas had he been con¬ 
tent with a title created in a less formal manner 
by word of mouth he would have been under no 
such disability. 'Whatever may be the force 
of this criticism it is not in all cases necessary 
for the lessee to rely upon the terms of the 
written lease as proof of his interest. If the 
subsequent acts of the parties themselves dis¬ 
close a state of affairs consistent only with the 
existence of an agreement mutually recognised 
and acted upon as if the instrument were bind¬ 
ing then, although the written document may 
be defective as a valid and finally concluded 
agreement, such defects may be supplied by 
the subsequent actings and conduct of the 
parties. As pointed out by Lord .Melbourne in 
Maddison v. Aldersoti (2), “ The defendant is 
really ‘charged’ upon the equities resulting 
from the acts done in execution of the contract 
and not within bite meaning of the Statute of 
Frauds upon the contract itself.” In Mahomed 
Musa v. Aghore Kumar (3), where the equitable 
doctrine laid down in Maddison v. Alderson (2) 
and other authorities was quoted and applied, 
Lord Shaw, in delivering the judgment of the 
Judicial Committee, said: "Many authorities are 
cited in support of these propositions from 
English and Scotch law, and no countenance is 
given to the proposition that equity will fail 
to support a transaction clothed imperfectly in 
those legal forms to which finality attaches 
after the baVgaiu has been acted upon. Their 
Lordships do not think that the law of India is 
inconsistent with these principles. On the 
contrary, it follows them.” 

It soems to me that the question for consider¬ 
ation in this appeal is, whether the defendants 
and their predecessors have been in possession 
since 1882 exorcising the rights conferred by 
the sanad with the consent and acquiescence 
of the laudlord. Although, apart from the 
sanad itself, it might be difficult in the present 
instance to arrive at a satisfactory conclusion 
as to the terms upon which the defendants 
were oxcrcisiug thoir right of possession, 

(2) (1863) 8 A. G. 107: 52 L. J. B. 737; I »I.. T. 
3203; 31 W. It. 820; 17 J. )'. 821. 

(3) 261ml. C.n. 'J30; 12 i .HOI; at p. 618. 17 Bom. L. 
K. 4'20; 21 0. L. J. 231; 2H M. L. J. 516; l'J 0. W. N 
250; 1« A. L. J. 220; 17 M. L. T. 143; 2 L V. 25s; 
1'JlO) M. \Y. N. 621, 12 1. A 1 (P. G.). 


nevertheless, if the sanad is admissible in evi¬ 
dence to prove the nature of their possession 
then no difficulty arises. It must be conceded 
that section '49 of the Registration Act pre¬ 
cludes the use of the document for the purpose 
of proving a binding contract between the par¬ 
ties creating an interest in the property, nor 
can it be received as evidence of any transaction 
affecting the property. But, as already pointed 
out, it is not necessary to roly upon such a 
transaction if the acts of the parties them¬ 
selves are consistent only with the recognition, 
on the one hand, and the exercise, on the other, 
of those rights which the document, although 
not finally binding as a contract, purported to 
confer. That the defendants and their prede¬ 
cessors have been in possession since 1882 as 
tenants is proved and that the samo rent has 
ail along been paid is found by all the Courts. 
There is also some evidence apart from the 
sanad which, when examined, might possibly 
lead to the conclusion that their possession 
was that of tenants at fixed rates But if the 
sanad is admissible, not for the purpose of 
proving a concluded transaction transferring 
an interest, which it is clearly not, but for the 
collateral purpose of proving the uature of the 
defendants’ possession then there can be no 
doubt that the plaintiff’s claim must fail, the 
document having been accepted as genuine. 
There is ample authority for the pro¬ 
position that a document inadmissible for 
the purposes mentioned in section 49 
of the Registration Act may, nevertheless, 
he admitted for a collateral purpose, as, for 
example, to explain why a donee under 
a deed imperfect through lack of regis¬ 
tration was in possession, Jagannath 
Marwuii v. Cliandni liihi (4), or to prove the 
nature of that possession, see Thakore 
I alesingji Dipsangjt v. I him an ji Ardeshir 
Dalai (5) Jhui pin v. Kutramani (6J, Yarada 
L J i!lai v. Jeeoaratlinanimal (7). In tho last 
named case it was held by tho Judicial Com¬ 
mittee that, although certain unregistered 
documents were not admissible to prove a 
gift, they could bo referred to as explaining 


(1) 07 Iml. Gas. 31; 2G G. W. N. 65; fU l L J. 432. 
(5) 27 B 515; 5 Bom. L It. 271. 


(6) 12 Iud. Gas 713; 3j A, 6J6; K. a L,. J. .61. 

17) 531ml. Gas. (Jl; 13 M. 241 (1.111) M W. N. 
721 10 L. W. 67 i; 21 t, W. X. 316; 38 M. L. J. 313; 
1 ' A. L. J. 271; 2 U. 1*. L R. (B.C ) 61; 22 Bom L. R. 
ill, 10 1 A- -60 IL'. C-). 
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the nature and character of the possession 
subsequently held by the donee and as she 
had been in possession for upwards of twelve 
years she had acquired an indefeasible title. 
Applying the same rule in the present case, 
I consider that the sanad may be referred 
to as explaining the nature and character 
of the defendant s possession and as 
they and their predecessors have 
been in possession, ostensibly in virtue of the 
sanad, a3 tenauts at fixed rates lor a period 
of over 30 years before the institution 
of the suit I am of opinion that the plaintiff's 
olaim fails and the appeal should be dismissed 
with costs. 

Mullick, J.: —I agree. 

K. Appeal dismissed . 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miso. Civil Appeal No. 33 of 1922. 
December 4, 1923. 

Present :—Mr. Kincaid, J. C. and 
Mr. Aston, A. J. C. 

KOOVEllBllAN .SUKHANAND— 
Applicants 


Karachi and tho Karachi Court had jurisdiction to 
entertain a suit for damages for failure to make 
delivery, [p. 31, col. 2.J 

Maya vial v. Sanday Patrick d Coy., 5 S. L. R. 97, 
followed. 

Louis Dreyfus d Coy. v. Miran Bux, 2 S.L.R. 37, 
distinguished. 


Per Aston, A J. C.:—“Cause of action" oonsists of 
every fact which is material to be proved to entitle 
the plaintiff to succeed, every fact whioh the defen¬ 
dants would have the right to traverse, [p. 32, col. 2.J 


II thou v. Vollcart Brothers, 27 Ind. Cas. 129; 8 S. L. 

r 10 Jj Vuihuta v - Knshnaswami, 6 M. 314 ; 7 Ind. 
ur. 358; 2 Ind. Deo. (N.S.) 520; Ramappa v. Oanpat, 
3o B. 81 ; 7 Bom. L R. 289, relied upon. 


In a suit for damages for breach of contract it 
[t.c,, oause of aotion) oonsists of the making of the 
contract and of its breach in tho place where it ought 
to be performed, [p. 32, col. 2.J 


}?■ A“ riF “ rl l ab v - Pransukh, 15 B. 93 ; 8 Ind. Deo. 
IjN.b.) 63 ; Dobson v. Bengal Bpinning and Weaving 

n 0y ’ 2l xP' 12 k \ , 11Iud Dco - < N - s -) 86 : Seshagiri 
Rao v Naivab Askcrjung, 27 M 494, roliod upon. 


Appeal from the judgmont of Mr. E. Ray¬ 
mond, A. J. C., dated 17th July 1922. 


Mr. Kimatrat Bhojraj, for the Applicants. 
Mr. N. P. Chandnani, for the Opponents. 


versus 

Messrs. LOUIS DREYFUS & COY.— 
Opponents. 

Civil Procedure Code (Act V of 1908), s. 20—Con¬ 
tract for sale of goods deliverable at Karachi—Breach 
of contract—Suit for damugis—Cause of action— 
Jurisdiction . 

A contract for sale of wheat, to bo delivered at a 
future day, was made at Lyallpur and, inter aha , pro¬ 
vided that tho sollors woro to despatch tho same to 
Keamari, (Karachi) at their own risk and co>t, after 
the buyers’ agents at Lyallpur had passed it, to 
roceivo 90 per cent, of their value on delivery of tho 
Railway Receipts to tho buyer’s Agents at Lyallpur 
and tho balance after the goods had been finally test¬ 
ed and approved by the buyers at Karachi, the buyers 
having the right of accepting or rejecting it at 
Karachi, ino contract further provided that the 
sellers had an option to send the goods direct to 
Karachi, whore they wore to bo tested and approved 
by the buyers and provided for roforenco to arbitra¬ 
tion in case of disputo : 

Held : that as the contract had to bo completed 
at Karachi, a part of tho cause ol aotion arose at 


JUDGMENT. 

Kincaid, J.C. The facts of this case are 
quito simple, but involve an interesting point 
of law. They are somewhat as follows :— 

1 be applicants, Messrs. Kooverbhan Suka- 
nand of Lyallpur, entered into two contracts 
for the supply of wheat toMossrs. Louis Droylus 
and Co. Part of the wheat was delivered and 
part was not duliverod. Louis Dreyfus and 
Co. claimed damages. Tho matter went to 
arbitration and the arbitrator awarded Messrs 
Louis Dreyfus and Co. damagos. The latter 
then sought to tile tho award under tho Civil 
1 rocedure Lode. The applicants objected. 
Dreyfus and Co. withdrew their application 
under the Civil Procedure Code and upplied to 
tile the award undor the Indian Arbitration 
Act. Hie applicants again objectod. On the 
17th July 1922 Mr. Raymond, A. J. C., in an 
exhaustive judgment overruled their objections 
and ordered the award to stand tiled. 
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The applicants have now asked the High 
Court to revise Mr. Raymond's order. 

Mr. Kimatrai, appeared in support of the 


application. . . 

Mr. Chandanani, appeared on behalf of 
Messrs. Louis Dreyfus and Co. 

Mr. Kimatrai has relied on only one point, 
namely, the alleged absence of jurisdiction in 
the lower Court. Such an absence of jurisdic¬ 
tion would, undoubtedly, be fatal to the res¬ 
pondents' case. The Court must, therefore, 
examine the plea closely. 

The contracts between the parties were 
drawn upon a printed form of which we have 
been supplied with a copy. By clause 5 the 
applicants wero bound to deliver wheat at 
Lyallpur. The respondents by clause 6 were 
entitled to examine the wheat at Lyallpur and 
“to reject same or to accept same at an allow¬ 
ance to be paid by buyers themselves or to 
cancel the contract or to re purchase in the 
open Lyallpur market or elsewhere at 
the market rate of the day on which the ten¬ 
dered goods are rejected, holding the seller 
responsible for any loss which buyers may 
sustain thereby." 

If the buyers' agents passed the wheat or 
any part of it at Lyallpur the sellers had to 
send it by Railway to Keamari at their own 
cost and risk. Clause 6 continued,— 

“ If upon arrival of the goods at Keamari 
they are found to be damaged or to contain a 
distinctly higher refraction or to be of a differ¬ 
ent quality from the goods passed by the 
agency the seller shall be wholly responsible 
for any excess claims made by Karachi over 
and above the claims already deducted in the 
agency bill and shall immediately pay up this 
difference when called upon to do so. Karachi 
outturn figure shown in buyer’s books to bo 
binding and final.’’ 

Tho view of the learned Judge of the 
lower Court was that these clauses conferred 
on the respondents the right of accepting or 
rejecting the wheat at Karachi. Mr. Kimatrai, 
however, pressed on this Court tho same 
argument, which ho had submitted to Ray¬ 
mond, A. J. C., namely, that if tho goods 
wero delivered ” at Lyallpur, Louis Dreyfus 
and Co. had no right to reject them at Karachi 
but only to insist on compensation in terms of 
the second clause of clause 6. As Raymoud, 
A. J. C., has observed, the contracts between 


the parties are not happily worded. Never¬ 
theless, I agree with the learned Judge 
that tho contract between the parties really 
gave the respondents the right to reject 
the wheat at Karachi. The wheat was 
sent at the sellers’ risk. If it wan entirely 
ruined, stolen or destroyed by tire, it 
is certain that the buyers’ acceptance at 
Lyallpur would not have bound them in the 
least. They would have been entitled to re¬ 
cover the whole sum advanced by their agents 
at Lyallpur. In the same way, if the sellers 
had, after the inspection at Lyallpur, put on 
the Railway wagon sacks of straw instead of 
sacks of wheat, tho buyers would have boon 
entitled to recover all their money. In other 
words, the buyers were entitled to reject tho 
wheat wholly or in part at Keamari and to 
recover a proportionate amount of tho money 
advanced by them. Such aright is equivalent 
to a right to accept or reject the wheat wholly 
or in part in Karachi. Now, if such a right 
oxisted, the present case is on all fours with 
the case of Mayamal v. Sunday Patrick and 
Co., (1) wherein Fawcett, A J. C., observed 

The cause of action is the sellers’ broach 
to deliver in tho terms of tho contract and 
this (as shown above) covers tho required 
completion of tho contract for sale at Karachi, 
towards which tho non-delivery at Amritsar 
was only one step. ’ 

Here the contract was not completed until 
tho wheat had been finally tested and approv¬ 
ed at Karachi. 

There is also another aspeot of tho case. 
Tho sellers had the option to send tho wheat 
to Keamari direct. In that case tho buyers 
had admittedly tho right to reject it wholly 
or in part at Keamari. A part of the cause 
of action, therefore, arose in Karachi and the 
case comes under section 20 (c) of the Civil 
Procedure Code. 

In this connection Mr. Kimatrai robed on 
the authority of Louts Dreyfus and Co. v. 
Miran Bax (2). But that case should bo 
carefully distinguished. Tho learned Trial 
Judge there found that in the contract between 
the parties the sellers had no option. Tho 
pertinent passage runs as follows : 

“ Then follow several clauses having 

(1) 12 Ind. Gas. 062 ; 5 S. L. H. U7. 

(2) 2S.L. B. 37. 
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unmistakeablo reference to a contract which 
was to be completed in Karachi. Clauses 13, 
15 and IG contain blanks to he filled in with’ 
the amount to be advanced for Railway Receipt, 
the placo where theso advances wore to be 
made, and the balance paid, otc., important 
details without which the contract contem¬ 
plated by these clauses could not he com¬ 
plete. It is evident, from the fact that these 
blanks were not filled in, that it was not 
anticipated that the sellers would oxorcise 
their option of despatching goods to Karachi 
and as there is no allegation that the option 
was exorcised, I must take it that the contraot 
made by the parties was that embodied in the 
first eleven clauses and any other clauses in 
the document that clearly apply.’’ 

Now, if the sellers had no option to deliver 
in Karachi no part of the cause of action arose 
there. But here the blanks wore filled in and 
Mr. Kimatrai has himself stated that the 
option todolivor in Karachi existod. 

For the above reasons, I think that tho 
application for revision made to us should be 
dismissed with costs. 

Aston, A J. C. —The only question 
which arises in this appeal is whether the 
lower Court had jurisdiction to order the award 
to stand filed under section 2 of the Indian 
Arbitration Act IX of 1899 which is as 
follows : — 

Subject to the provisions of section 23, 
this Act shall apply only in cases where, if 
the subject-matter submitted to arbitral on 
wero the subject of a suit, tho suit could, 
whether with luavo or otherwise, be instituted 
in a Presidency town. 

Provided that tho Kooal Government with 
the previous sanction of tho Governor-General 
in Council, may, by notification in the local 
official gazette, declare this Act applicable in 
any other local area as if it were a Presi¬ 
dency town.’’ 

The Indian Arbitration Act has admittedly 
been declared applicable to Karachi. Tho 
question for determination is, therefore, whe¬ 
ther if tho subject-matter submitted to arbitra¬ 
tion were the subject of a suit the suit could 
with leave or otherwise have been instituted 
in Karachi. Section 20 of the Civil Procedure 
Code (Act V of 1908J provides as follows: — 

Subject to tho limitations aforesaid, every 


suit shall be instituted in a Court within the 
local limits of whose jurisdiction 

(«) the defendant, or each of tho defendants 
where there are more than one, at the 
time of the commencement of the suit, 
actually and voluntarily resides or carries 
on business, or personally works for gain, 
or 

Gi) any of the defendants where there are 
more than one, at the time of the com¬ 
mencement of the suit, actually and 
voluntarily resides, or carries on business, 
or personally works for gain, provided that 
in such caso either the leave of the Court 
is given or the defendants who do not 
nside or carry on business or personally 
work for gain as aforesaid acquiesce in 
such institution, or 

<c) the cause of action wholly or in part, 
arise.” 

It appears from tho evidence that the 
second respondents at the time of the refer¬ 
ence and award had a branch office at 
Karachi where the first respondent also had 
an office, but it is clear that tho head office of 
the second respondents was at Multau and 
they are referred to in tho application for 

filing tho award as oarrying on business at 
Multan. 


The only clause, therefore, which could give 
jurisdiction to a Court in Karachi would be 
c :iu8Q 'c;of section 20. It is necessary, there- 
fore, to determine whether tho causo of 
action arose wholly or in part iu Karaohi. 


In this connection it has been held that the 
cause of action consists of every fact which is 
material to be proved to entitle the plaintiff 
to succeed, every fact which the defendants 
would have the right to traverse: soe Wilson v. 
1 alkart Brothers (3), Venkata v. Krishnaswami 
(4), Liamappa v. Ganpat (5). In a suit for 
damages for breach of contract it consists of 
tho making of the contract and of its breaoh 
in the placo where it ought to be performed : 
)aun]ish i v. Forde 6), Ravipartab v. Premsukh 
/j, Dojsoti v. Bengal Spinning and Weaving 

(?) 2 7c 120; 8 3. L. R. 107. 

(!) G AI. 311; 7 lad. Jar 358 ; 2 lad. Doo. (N. 3.) 

•j-U 

(5) 30 Ji. 81; 7 Born. L. R. 280. 

(?) 11 649; G Ind. Deo. (N. 3.) 127. 

(/) 15 13. 1)3; 8 Ind. Dec. (N. 3.) G3. 
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Co. (8), and Seshagiri v. Nawab Askurjung (9). 
See also explanation III to the corresponding 
section of the old Code of 1882 which laid 
down that the cause of action arises in the 
place where the contract was made, the place 
where it was to he performed or performance 
completed and the place whore, in the per¬ 
formance of the contract, any monoy to which 
the suit related was expressly or impliedly 
payable. Explanation III has been rendered 
unnecessary owing to the amendment of the 
Code hut it is still a correct statement of the 
law : see Salig Ram v. Chaka Mai (10). 

In applying the principles above mentioned 
to the facts of the present case the material 
clauses in the contract between the parties 
seem to me to be clauses 6, 7, 9, 1G to 23 
whioh are as follows:— 

“ 6. Should the proportions and admixtures 
exceed thoso stated above, or should the 
quality ho in any way inferior the buyer 
reserves the right to reject samo or to 
accept samo at an allowance to bo fixed 
by the buyers themselves, or to cancel 
the contract or to re-puroha3e in the open 
Lyallpur market or olsewhero at the 
market rate of the day on which the ten¬ 
dered goods are rojected holding the seller 
responsible for any loss which buyers may 
sustain thereby. 

If upon arrival of the goods at Keamari 
they aro found to bo damaged or to contaiu a 
distinctly higher refraction or to be of a 
different quality from the goods passed by the 
agoncy the seller shall bo wholly responsible 
for any excess claims made by Karachi over 
and above the claims already deducted in the 
agency bill and shall immediately pay up this 
difference when oalled upon to do so. Karachi 
outturn figure shown in buyers’ books to bo 
binding and final. 

"7. Delivery to ho made at Lyallpur Rail¬ 
way Station and clean Railway Receipt or 
Receipts to be delivered by seller to buyers 
Lyallpur Agoncyou or before 3 P. M. of 31st 
May 1921. 

“ 9. Payment to bo mado by buyers 
at their Lyallpur Agency against clean 
Rail Receipts as they come in but should 

(ft) '1 B. 126; 11 Ind. Dec. (N. S.) 86. 

i'J) >7 M. 4 )4. 

(10) 11 Ia‘l. Caq. 712; 34 A. 49; 8 A. L. J. 1160 
I G -6 


seller deliver goods at any Railway Station 
outside the limit stated above the samo to be 
sent to Keamari on Karaohi Pass Terms and 
payment to be made at the rate of (90 per 
cent.) say, ninety per cent, of value, the 
balance to he paid after advice from Louis 
Dreyfus and Co., Karachi, whose report of analy¬ 
sis awl outturn to be accepted as final, of cor¬ 
rect delivery at Keamari of weight, quality, 
condition and etc., according to the terms of 
the contact. 

“ 16. Sellers have the option of despatching 
all or part of the goods under this contract to 
Messrs. Louis Dreyfus and Co., Karaohi, in¬ 
stead of delivering as per clauses 5, 6, 7, 8, in 
which case the following special clauses 17 to 
23 will also apply to goods so despatched. 

" 17. The goods shall be despatched during 
the period fixed by clause 7 at sellers’ expense 
and risk by Rail from any station in consign¬ 
ments of not less than one wagon load con¬ 
signed in the name of Mossrs. Louis Dreyfus 
and Co. to Messrs. Louis Droyfus and Co., 
Karachi. Clean Railway Receipts to be 
delivered by sellers to buyers. 

" 18. Terms of Payment. 

(a)’Buyers to advance to sellers 90 per 
cent, of the contract price of the goods in 
exchange of Railway Receipts.■ 

(i>) Buyers to pay the balanoo of the con¬ 
tract price after analysing the goods and 
taking the delivery as provided for in 
clause 19 of the oontract. 

“ 19. Contract price is understood for abso¬ 
lutely dry stuff and sellers shall without ques¬ 
tion or dispute accept final and conclusive the 
first report of the buyers mado after arrival 
and examination of the goods at Karachi or 
Keamari as to quality, quantity, weight, 
refraction and allowanoo for dryage and, eto., 
if any, to bo mado to buyers in respect thereof, 
sellers to have the option to attend by their 
Agents or in person at Karachi or Keamari at 
the process of ascertaining refraction and 
weigh ment provided they aro present at Kara¬ 
chi or Keamari without spocial notice while 
unloading and analysing. 

“ 20. Should any portion of the goods to bo 
delivered under this contract arrive at Karaohi 
for Keamari, in any respect unfit for shipment 
buyers shall have the option of rejecting the 
goods which shall so arrive or of taking the 
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same with an allowance, the amount whereof 
shall be determined by the Louis Dreyfus and 
Co., Karachi. 

21. In the event of non-delivery or short 
delivery or rejection of any goods in exercise 
of any right or option arising under or con¬ 
ferred by this contract sellers shall forthwith 
on demand, refund to buyers the amount 
which shall have been advanced by buyers 
puisuant to clause 13 hereof on account of the 
contract price of such goods. 

22. In the event of rejection of any goods 
by buyers in exercise of any right or option 
arising uuder or conferred by this contract, 
buyers shall notwithstanding such rejection 
and without prejudice thereof and their right 
therein be entitled to retain the goods so re¬ 
jected until the refund by sellers of the 
amount advauced by buyers pursuant to 
clause 13 lioreof on account of the contract 
price of such gcods. Buyers shall give sellers 
notice of such retention and if within 10 days 
from the delivery of such notice at the last 
known place of business or abode of sellers or 
either of them, sellers shall not refund the 
amount advanced by the buyers on account 
of contract price of the goods, buyers shall be 
entitled without further notioe to sellers, to 
sell f.be goods S(, retained and to receive the 
sale proceeds thereof and apply the same to 

1,1,0 repayment of the amount of their ad¬ 
vance. 

PIn the event of buyers becoming en¬ 
titled by virtue of this conti act or by the 
exercise of any option hereby givou to any 
allowance or allowances in respect of any 
goods the amount whereof shall exceed the 
balance of the contract price of such goods 
which shall have been retained pending the 
receipt of the report of the said buyers, refer¬ 
red to in clause I t thoroof, sellers shall forth¬ 
with on demand pay to buyers the amount of 
such excess. 


The contract appears to mo to provi lo that 
delivery was to be either at Lyallpur (see 
c ause i) or at Karachi (and in that term I 
c course include Keamari) at the option 
of the sellers 'see clauses 9, 1G to 23) 

I the delivery was made at Karachi the 
terms oi the contract were “ Karachi 
1 ass ei ms . the vendor was entitled to be paid 
0 per cent, on <•, ns.gnmont and the balance 


on advice from Louis Dreyfus and Co., Karachi, 
of correct delivery (see clause 9). If delivery 
was made at Lyallpur the vendor was 
entitled to be paid the entire amount subject, 
however, to a responsibility to compensate the 
buyer if upon arrival of the goods in Karachi 
they are found to be damaged or of a different 
quality from the goods passed by the agency 
at Lyallpur (seo clause 6). The fact” that 
delivery was to be either at Lyallpur or 
Karachi, is, I think, further borne out by olause 
13 (c) which, in the event of failure to deliver, 
short delivery, or rejection of goods, gave the 
buyers the option to buy at Lyallpur or 
Karachi the quantity of goods whioh had nob 
been delivered or rejected. 


ib ioiiows irom the agreement between the 
parties that it would not he sufficient for the 
plamtiQ, in the event of a failuro to deliver as 
in this case, to establish that no delivery had 
been made at Lyallpur to eutitle him to 
succeed. It would also be necessary for him to 
prove that the defendant had not exorcised 
his option of delivery in Karachi. Karachi 
was one of the places where the contract was 
to be performed at the sellers’ option and a 
part of the cause of aotion, it seoms to mo 
clearly arose within the jurisdiction of this 
( ourt. I think it also follows that in a case 
whore the seller delivered goods at Lyallpur 
and the buyers subsequently claimed com¬ 
pensation under olause G because the goods 
were damaged in transit to Karachi or were 
<li Her out in quality from the goods passed by 
the agency, tho Karachi Court would have 
jurisdiction because the fact that the goods 
were found damaged on arrival in Karachi 
and different in quality from goods passed by 
the agency would bo a fact which the plaiut- 
would have to prove to entitle him to 
success : >eo Head v. liioiun (11). The mere 
lact, however, that there was a clause giving 
plaintiff a right to claim compensation in 
certain circumstances arising at Karachi 
would not, in my opinion, of itself give juris¬ 
diction to the Karachi Court in every case 
arising under tho contract, whether clause G 
was concerned or not, for the plaintiff would 
not necessarily, in euc h cases, have to prove 
t.ho existence of facts within tho jurisdiction of 
i no Lom t to entitle him to succeed In other 

a»“Vw!B.wt m! “ u J - A - B 120 ■ 00 .*• 
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words, a park of the cause of action would nob 
necessarily arise within the jurisdiction of the 
Karachi Court. 

The remarks of Fawcett, A. J. C., in Maya- 
mol v. Sanday Patrick and Go., it seems to 
me, related to a contract on what are known 
as “ Karachi Pass Terms ’’ in which the deli¬ 
very under the contract was specifically stated 
to be at Karachi : See the words “ correct 
delivery at Kemari ” in clause 9 of the con¬ 
tract in that suit at p. 99. The rights and 
obligations of the parties under that contract 
were similar to the rights and obligations in 
present contract in theso cases, where the 
buyer exercised the option of delivery at 
Karaohi: See olause 9 of the contract in this 
auit. 

For the reasons above mentioned, I concur 
in the order dismissing this revision applica¬ 
tion with costs. 

P. B. A. Revision dismissed. 

K. 8. D. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 9 of 1923. 
■January 24, 1924. 

Present Mr. Wazir Hasan, A. J. C. 

MUNNU LAL and another —Defendants 

—Appellants 

versus 

BISHAMBHAR NATH-Plaintiff - 
Respondent. 

Hindu Luw— Joint Jamily . 1 U enatim by manager — 
Antecedent debt — Coi\sideration jor usufructuary mart • 
gag**-Nc<xitity—hatd of interest and ether terms — 


Suit by one member to challengclalienalion—Alienation, 
entire, whether can be set aside. 

The consideration for a purely usufructuary mort¬ 
gage constitutes an antecedent debt which can sup¬ 
port a subsequent alienation, [p. 37, col. 1. 

Brij Narain Kai v. Mangla Prasad Bat, 77 Tud. Gas. 
639, 28 C. W. N. 253 ; 21 A. L. J. 931; 1G M. L- J. 23; 

5 P. L. T. 1 ; (1924) M. W. N. 61 ; 19 L. W. 7*2 ; 2 
P. L. R. 41 ; 10 0.& D. L R. 82 : (1921) A. J. R. 
(r. C.) 50 ; 33 M. L. T. 157 (P. C.). followed. 

It is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family to 
show not only that there was necessity to borrow, hub 
that it was not unreasonable lo borrow at the rate and 
upon the terms mentioned in the dood, and if it is 
not shown that there was necessity to borrow at that 
rate and on those terms, that rate and those terms 
cannot stand. p. 37, ool. 2; p. 38, col. 1.] 

Nuwab NaztrBtgam v. Bao Baghunath Singh , 16 
I. A. 115 (P. C ) ; 50 Ind. Cas. 131 ; 3G M. L. J. 521 ; 
17 A. L. J. 5 )1 ; 23 0. \V. N. 700 ; *21 Bom. L. R. -181 ; 
2G M. L. T. 10 ; 30 0. L J, 80 ; (1319) SI. W. N. 1GB; 
1. U. P. L. R. (P. C.) 49 ; 11 A. 571 ; 11 L. W. 138 
(P. C.) ; Bam Bujhawan Prosad Singh v. Xathu Bam, 
71 Ind. Cas 933; 50 I. A. 11; 1 P. L. T. 2J ; (1923) A. 
I. R. (P. C.) 37 ; 32 M. L. T. 129 ; 14 M. L. J. 615 ; 25 
Bom. L. H. 568 ; (1923) SI. \Y. N. 382 ; 2 Pat. 285 ; 38 
G. L. J. 25 ; 18 L. W. 767 ; IP. L. R. 115 ; 28 L. W. 
N. 116 (P. G.), followed. 

Under the Mitaksbara Law a single member of a 
joint Hindu family, whoso rights havo boon infring¬ 
ed by a sale of the joint family property,oau have the 
entire sale yet aside ^p 38, ool. l.J 

Xarain Prasad v. Sarman Singh, 40 Ind. Gas. 284; 
14 I. A. 163 ; 15 A. L. J. 584 ; 2 P. L. W. 29 ; *21 C. 
W. N. 990 ; 33 M. L J. 39 ; 1 > Bom. L. R. 616 ; 26 G. 
L. J. 37 ; H 117) M. W. N. 516 ; 6 L. W. 334 ; 39 A. 
500 IP. C.), Manna Lai , v. Kara Singh, 56 Ind. Gas. 
766 ; 1 P. L. T. 6 ; 13 L. W. 652 (P. G), followed. 

Appeal against the decree of the First 
Subordinate Judge, Sitapur, dated the 12bh 
December 1922. 

Mr. H. K. Ghose, holding tho brief of Mr. 
A. I'. Sen, and Mr. Bisheshar Nath Srivastava , 
lor the Appellant. 

% 

Mosers. M. U'asnn utul Ah Znhci.r, lor tlio 
Kesixjmlent. 

JUDGMENT.—This is an appeal by 'lie 
defouduuts from the decree of the First • or 
dinate Judge of .hitapur dat.d the 12th Decern 
her 1922. A short pedigree may be given at 
the out3et oi this judgment. 
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The appellants arc defendants Nos 1 and o 
The suit out of which this appeal arises wa*i 
lor the recovery of possession ol 3 annas 2 
pies out of a b-biswas share of village Gangu 
pur with its hamlets Ramnagar and Gancsh 
pur, Paroana Gondlamau, District Sitapur anc 
of a chabutra No. 786-2 494, situate at Thom 
songan] in the town of Sitapur. The plaintifl 
offered to pay any sum ol money which mighl 
he found due from him before the relief as tc 
possession could ho granted in his favour 
.The lower Court has granted a decree l 0 r 


possession of a 2-annas 4-pies share and dis¬ 
missed the rest of the claim. It has further 
directed the payment of the Bum of Es. 494-2-2 
by the plaintifl to the defendants Nos. 1 and 2. 
The appeal is against that portion of the 
decree which is in favour of the plaintiff and 
the plaintiff has filed cross-objections against 
the portion which is against him. 

The facts are that the plaintiff’s father, 
Jaganuath fc Prasad, held a power-of-attorney 
from his father, Dwarka Prasad, authorizing 
him to make alienations of tho properties of 
Dwarka Prasad. On the 18th April 1905, 
Jaganuath Prasad executed a deed of posses¬ 
sory mortgage in respeot of the property in 
suit iu his capacity of a general agent of 
Dwarka Prasad in favour of Debi Din, the 
predecessor-in-interest of defendants Nos. 1 and 
2. Two days previous to the deed of mort¬ 
gage, that is, on the 16th April 1905, Dwarka 
Prasad had died. Tho deed of mortgage is 
assailed by the plaintifl on several grounds 
ami so many of them as still survive will 
appear as this judgment proceeds. It is now 
common ground that tho fact that Dwarka 
Prasad had died two days boforo tho execution 
ol the deed in question makes no difference iu 
tho authority of Jaganuath Prasad to act as 
an agent of his father. In favour of third 
parties the mortgage is not invalid on tho 
ground ol want ol authority in Jaganuath 
1 rasad The deed, therefore, must bo taken 
to be tho deed of i)\varka Prasad. 

The plaintiff’s case is that tho property iu 
suit is the joint ancestral property of the 
lamily consisting of Dwarka Prasad and his 
descendants; that the mortgage in dispute was 
executed without auy legal necessity and is 
not binding on tbe family estate; that tho term 
ot thirty years fixed iu the deed of mortgage 
on tho oxpiry of which the redemption is 
permitted was not justified by auy legal neces¬ 
sity, and that the plaintiff is, at all events, 
entitled to redeem tho mortgage iu question 

on payment ol such umount as tho Court may 
doom lit. 

Exhibit A 1 is tho mortgage iu quostion. It 
is lor a sum of Es. 2.UUU hall of which was 
to carry interest and iu lieu of the other halt 
the mortgagee was put in possession with 
powci to appropriate the profits in satislactiou 
ol the interest. At tho date of tho mortgage 
the two humlyfc6 w'ere iu the possession of 
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prior mortgagees. On that date, therefore, 
the present mortgagee could obtain possession 
of Gangupur alone. 

The sum of Rs. 2,000 mentioned above is 
made up of the following items : 

Rs. 

(1) Left for payment to Ajudhia Prasad 

under the deed dated the 13th 
November 1904 ... 1,100 

(2) Left for payment to Shiam Lai 

under the deed dated the 21st Janu¬ 
ary 1905 ... 275 

(3) Set off on account of Dwarka Pra¬ 

sad’s pro-note dated the 12th Febru¬ 
ary 1905 ... 100 

(4) Received in cash ... 525 

Total ... Rs. 2,000. 
The Court below has found that no legal 
necessity for any of tl>e sums mentioned above 
has been proved. 

As to item No. 1, the Court below has found 
that tho present mortgagee paid Rs. 1,200 to 
Ajudhia Prasad towards the satisfaction of 
the mortgago in his favour hut it has held 
that the loan incurred under the deed in 

favour of Ajudhia Prasad (Ex. A4) was not 
antecedentidebt inasmuch as its re-payment 
was secured by a usufructuary mortgage. 
This veiw is in consonance with the opinion 
held so far in this Court that the consideration 
for a purely usufruotuary mortgago does not 
constitute antecedent debt which could sup 
port a subsequent alienation. It is agreed 
that that opinion cannot bo sustained now in 
view of tho recent pronouncement of their 

Lordships of tho Privy Council in tho caso of 
Brij Narain liai v. Manyla Prasad (l). This 
item is, therefore, a valid part of the considera 
tion of the mortgage in dispute. 

As regards item No. 2, the deed of mortgage 
in favour of Shiam Lai has not been proved. 
Tho Court bolow says that from tho evidence 
produced it appears that tho deed was executed 
not by Dwarka Prasad hut by Jaganuath 
Prasad. On this ground it has held that this 
item is not binding on the plaintiff. It may be 
that it is not binding for tho reason that it did 
not constitute antecedent debt but it is clear 
from exhibits A8 to All and A3G that .'ffiiam 

(1) 77 Ind. Cas. 680 ; 28 O. \V. N. 253 ; 21 A. L. J. 
Ml : 16 M. L. J. 23 ; 5 1*. L. T. 1 ; (1324) M. W. N. 
68 ; 19 L. W. 72 ; 2 l 1 . L. R. 11 ; 10 O. & A. L. R. 82 
(1931) A. I. R. (I*. O.) 50,33 M. L. T. 157 {V. C.). 


Lai had brought absent on his mortgage and had 
obtained a decree for sale therein in respect of 
part of the property now in dispute. It is 
further proved by the same documents that 
the present mortgagee had to pay Rs. 374-10-0 
to Shiam Lai in satisfaction of his decree for 
6ale. This being 60 , I am clearly of opinion 
that the amount last mentioned is binding on 
the family estate for the reason that its pay¬ 
ment averted the sale of that estate and was 
consequently for legal necessity. 

Item No. 3. As regards this sum of money, 
it is admitted that it was lent to Dwarka 
Prasad in anticipation of the mortgago in 
suit on the understanding that it will be set 
off against the consideration for the mortgage. 
This debt, therefore, has been rightly held by 
the Court below as not disassociated in faot 
with the transaction in dispute. This item, 
therefore, must bo rejected. 

As regards item No. 4. The finding of the 
Court below is that it is not binding on the 
plaintiff. This finding is challenged before 
me. 1, howovor, agreo with the opinion of the 
Court bolow. The appellants caso is that 
one Jai Narain held a decree against Jagan- 
nath personally and this amount of money 
was paid to Jai Narain by Jagauuath in part 
satisfaction of that decroe. Exhibit A38 
certainly proves that Jai Narain held a decree 
against Jagannath. It further proves that 
Jagauuath was under arrest iu execution of 
that decroe, but there is no evidence 1 to connect 
this money with the payment that Jagannath 
might have made in part satisfaction of that 
decree. This item must, therefore, bo rejected. 

The result is that out of tho total considera¬ 
tion of Rs. 2,000 the two Items of Rs. 1,200 
and Rs. 374-10-0 paid to Ajudhia Prasad and 
Shiam Lai, respectively, aro vaild and binding 
on the plaintiff. Tho consequence is that the 
bulk of tho mortgage money is found to bo 
valid consideration binding on tho estato 
froming the subject-matter of the mortgage, 
The mortgage, therefore, bolds good. * 

The second question involved in the appeal 
is of tho plaintiff’s right to redeem the mort¬ 
gage within the period of thirty years for 
which it was to subsist. 1 am of opinion that 
the plaintiff is not Mound by the term of thirty 
years. It is a well established principle that, 

it is incumbent on those who support a 
mortage made by the manager of a joint 
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Hindu* family to show not only that there was 
necessity to borrow, but that it was not unrea¬ 
sonable to borrow at some such high rate 
and upon some such terms, and if it is not 
shown that there was necessity to borrow 
at the rate and upon the terms contained 
in the mortgage that rate and those 
terms cannot stand. Per Lord Phillemore 
in the case of Nazir Begam v. Boo Baghunath 
Singh (2). The samcprinciple was re-affirmed 
by their Lordships of the Privy Council in 
the case of Bam Bujhaivan Prosad Singh v. 
.\athu Ram (3). The learned Subordinate 
Judge has given cogent reasons for the con¬ 
clusion that the term of thirty years fixed is 
onerous in the circumstances of the case aud 
I am not prepared to disagree with him. 

I now como to ithe cross-objections. Tbe 
Court below has granted a decree to the plaint 
ill in respect of 2-annas i-pies only as repre¬ 
senting his share. The ground for limiting the 
deoreo to the extent of that share is, that the 
plaiutiB is not a manager of tho joint family 
and it is only a manager who can recover the 
whole of the family estate. In support of this 
opinion reference in made to a decision of this 
Court in the case of Matu.sk Dot v. Bam Asre 

(1) That decision wa6 considered by a single 
Judge of this Court in Jang IJahadw Singh 
v. Banjit Singh (5). In Duunka Prasad 
v. Mt. Bam Dei (bj a Beuoh of two Judges of 
this Court held that, “ under tho Mitakshara 
law a single member of a joint Hindu family, 
whose rights have been infringed by a sale of 
the joint family property, can have the entire 
salo set aside." In accordance with tbe opinion 
expressed in the last mentioned case the plaint- 
ili would seem to bo outitled to recover tho 
whole of the joint family estate which was 
alienated under the deed of mortgage in ques- 

(2) 50 led. Gas. 434 ; 46 I. A. 145 (I*. C.) ; 36 31. 

L. J. 521 ; .17 A. L. J. 5'Jl ; 23 C. W. N. 700 ; 21 

Bom. L. R. 181 ; 26 31. L. T. 10 ; 30 G. L. J. 86 
(1010) U. \Y. N- 108 ; 1 U P. L. R. (I>. ('.) 40 ; 11 A.’ 
571 ; 11 L. W. 188 (!’. C.). 

(3) 71 Jud. Cas 083 . 501. A. 14 ; 1 P. L. T. 2 u • 
(1023) A. I. R. (P. G.) 37 ; 32 31. L. 'J . 120 ; 11 31. L. 

J. 610.25 Bom L. K. 568 ; (1 i *«) 31. W. N. 382 ; 2 
Rat. 285 : 38 G. L J. 25 ; 18 L. W. 767 ; 1 V. L R. 
115. 28 G. W. N. 416 (i\ G.). 

(1) 67 Jud. Gas. 811 ; 'JO. L. J. 138 , 1 U. I'. L. R 

(O.) 38 ; (1022) A. I. R. (O.) 111. 

(5) 77 Iud. Gas. 853 . 10 O. L. J. 35 1 ; 10 O. & A. 

L. R- 1SJ. 

(G) 77 Ind. Cas. 82 j ; 10 O. L. J. 360 ; 10 O. & A. 

U R. 104. 


tion. To me it appears that the point under 
consideration is concluded by two reoont 
pronouncements of their Lordships of the 
Privy Council in cases arising out of the law 
of tbe Mitakshara—Narain: Prasad v. Sarnam 
Singh (7) and Mo.nna Lai v. Kara Singh (8). 

The learned Advocate for the appellants 
has urged in reply to the point taken under 
cross-objections that the family has oeased to 
be joint and tho plaintiff holds a speoific 
share in what was formerly the joint family 
property. This is a contention whioh does 
not seem to have been pressed before the 
Court below. Reliance is placed on tbe khe- 
wot (Ex. A34), the register of nazul (Ex. A3) 
aud the statement of tho plaintiff's witnesses 
Nos. 1 and 3. An entry in tho khewat or in the 
register of nazul is not, in my opinion, sufficient 
evidence to provo disruption of a joint Hindu 
family. There is no evidence to show that 
these entries wore made at the desire of any 
member of the family. Tho statement of the 
two witnesses mentioned above is too vague 
to establish a case of separation. It is not an 
uncommon feature of a joint Hindu family 
that its adult members carry on a businoss 
or a profession in their own names. It would 
stand on tho same footing as a deed in the 
namo of ono member of tho family alone. 

1 ho result is that both tho appeal aud 
the cross-objections aro allowed, tho decree of 
the Court below is set aside and the plaintiff 
is given a decroe for redemption of the entire 
property in suit on payment of Rs. 1,574-10-0 
plus interest on Rs. 57-1-10 0 at tho rate men¬ 
tioned in the deed of mortgage from the date 
of tho deed till the date fixed for payment in 
the decree with future interest at the rate of 
0 per cent, per annum till tho dato of actual 
payment within six mouths from this dato. 
In tho event of dofault in payment, the prop- 
01 ty with regard to which redemption is 
allowed will be sold. Tho parties will bear 
their own costs throughout. The usual decree 
for redemption, in torms of O. XXXIV, r. 7, of 
the ( odo'uf Civil Procedure, will be prepared in 
lieu of tbe decree of tbe Court below. 

z - K * Appeal allowed. 

(7) 10 Ind. Cas. 281 ; 11 I. A. 163; 15 A. L. J. 584 ; 

2 R. L. \V. 2‘.» ; 21 C, W. N. 990 ; 33 31. L. J. 39 ; 19 
Bom. L. R. 616 26 C. L. J. 97 ; (1917) 31. W. N. 516 ; 

6 L. W. 334; 3‘J A. 500 (P. C.). 

( 8 ) 56 Ind. Cas. 766; 1 V L.T. 6; 18 L.W. 652 (l’.C). 
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LAHORE HIGH COURT. 


Letters Patent Appeal No. 158 of 1923. 

March 31, 1921. 

Present :—Sir Shadi Lai, Chief Justice, and 
Mr. Justice Le Rossignol. 

MUNNA LAL— Appellant 
versus 

HAMID ALI and another -Respondents. 

Limitation Act (IX of 1008) Sch. I, Arts. 143, 1 ls_ 
Dispossession, •what amounts to—Mortgage—Adverse 
possession by mortgagee—Limitation. 

Mere paper dispossession does not amount to dis¬ 
possession within the meaning of Article 112 of Sche¬ 
dule I to the Limitation Act, and the terminus u quo 
under that Article is actual physioal dispossession. 

The poriod of sixty years prescribed in Article 148 
of Schedule I to the Limitation Act for suits for re¬ 
demption can only be availed of where the defendant 
has no better title than that of a mortgagee. 

A here a mortgage confers no right of possession on 
the mortgagee and the latter obtains possession of the 
mortgaged property in assertion of a proprietary title 
his possession will be adverse 1 to that of tho mortgag- 


Letters Patent Appeal from an order of 
remand passed by the ITon’hle Mr. Justice 
Moti Sagar, dated tho 27th March L923, in 
Civil Appeal No. 2199 of 1922. 

Lala Shamair Gliand, for tho Appellant. 

Lala iaqir Chand, for tho Respondents. 

JUDGMENT. —This appeal arises out of 
the following circumstances. 

The land in suit belonged as to 34ths share to 
one Mahbub Ali, tho remaning l/4th belonged 
to his wifo Mahfuz-Un-Nissa in her own right. 

In 1895 Mahbub Ali mortgaged his 3|4ths 
without possession to Sheo Bakhsh and 

thereafter transferred his rights in his share 
to his wife. 

In March 1904 the mortgagee was decreed 
Possession as owner under tho conditional salo 
clause of the mortgago and on 24th May 1904 


obtained joint formal possession of tho 3/4ths 
share ; and in July 1904 mutation of the share 
was sanctioned. 

In 1907 tho quandam mortgagee applied for 
partiton ; in August the fields were allotted 
and in December 1907 the separate holding of 
the quandam co-sharers was recorded in a muta¬ 
tion. On January 27, 1920 the present plaint¬ 
iff, the son of Mahbub Ali, sued to redeem, 
alleging that the transfer by his father to his 
mother was fictitious and tho deoreo of 1904 
was a nullity as tho foreclosure proceedings 
were defective. 

The learned Distriot Judge dismissed tho 
suit on the ground that the plaintiff was dis¬ 
possessed more than 12 years beforo suit, but 
the learned Judge in Chambers has hold tho 
6uit to be within timo on the ground that the 
defendant, even if ho took possession in August 
.1907 of tho fields allotted to him in partition, 
his possession of that plot up to Kharif 1908 
was tho possession of only a co-sharer. 

The crucial quostiou in the case appears to 
lie, when wa6 the plaintiff dispossessed, i. e., 
deprived of physical possession of tho land ? 

Mere paper dispossession does not amount 
to dispossession and whether Article. 142 or 
Article 144 of tho Limitation Act bo applic¬ 
able, the terminus a quo is the actual physical 
dispossession. 

The Trial Judge found that defondants’ aot- 
ual possession came into existence only when 
(Jhani, tenant, attorned to him, viz., after 3rd 
February 1908. Tho learned District Judge does 
not decide tho date of defendant’s acquisition 
of actual possession and holds that his posses 
cion must be referred to tho date of his formal 
or symbolical possession. 

Tho learned Judge in Chambers held that as 
tho partition came into operation only in Klta- 
rif 1908 that must bo taken as the date of 
defondants’ actual possession. 

In our judgment, the dofondant could have 
had and did have actual possession from Khnrif 
1907 and it is a Inatter of no importance that 
his possession was that of a co-sharer. Tho 
significant point is that his possession ousted 
the plaintiff from possession. The appellant- 
defendant obtained ’ mutation in December 
1907 and tho possession of tho tenant becamo 
his possession ; that possession ho vindicated 
by a successful suit for reut and ejectment. 
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Now the mortgage as such conferred upon the 
defendant no right of possession over the 
mortgaged land, and his possession over since 
its inception has been that of a full proprietor. 
Consequently, the plaintiff can avail himself of 
the longer period of limitation provided for 
suits for redemption only if the defendant has 
no hotter title than that of mortgagee. 

We have found, however, that ho has been 
in physical possession through a tenant since 
Khar if 1907, re., October-November 1907. In 
the absence of evidence that Ghani paid rent 
to Mahfuz-un-Nissa for Khar if 1907, it is 
clear that she was ousted in Khar if 1907. 

Further, unless it bo established (and this 
is not the case) that the possession of Mahfuz- 
un-Nissa was the possession of the plaintiff, 
the plaintiff has been out of possession since 
1904, the date of his father's death, but, as 
shown above, the critical date is the date of 
defondant’s actual possession. 

For 11 io foregoing reasons, wo hold that the 
suit instituted in January 1920, is barred 
under Article 144, Limitation Act, and, accept¬ 
ing this appeal, wo dismiss the suit with costs 
throughout. 

z - K. Appeal accepted. 

MADRAS HIGH COURT. 

Second Appeals No. 1390 and 1397 

of 1921. 

Novembor 13, 1922. 

Present :—Mr. Justice Phillips and 
Mr. Justice Devadoss. 

NAGATHAL and others -Defendants 

—Appellants 
versus 

V. ARUMUGAM PILLAI and others 
—Plaintiff and (Defendants Nos. 1 and 

2) —Respondents. 

Transfer of Property Act (IV of 1882) ss. 89, 84— 

Mortgage—Redemption—Deposit in Court _ Interest, 

cessation of—Mesne profits, right as to. 

A mortgagor deposited tho mortgage-money in 
Court to the credit ol the mortgagee's heirs under sec¬ 
tion 83 of the Transfer of Property Act and allowed it 
to remain iu Court till his redemption suit was dec¬ 
reed. The money was not drawn by the mortgagee's 
heirs owing to quarrels among themselves : 


Held, that the mortgagor had dono all ho oould to 
enable the mortgagee’s heirs to draw out the money, 
and interest had, therefore, ceased to run on the 
mortgage -money from tho date of the deposit and 
the mortgagor was entitled to mesne profits. 

Thcvaraya Reddy v. Venkatachalam Pandither, 37 
I. C. 444 ; 40 M. 801 ; 4 L. NV. 433 ; 31 M. L. J. 548 ; 
(1916) 2 M. W. N. 321 ; 20 M. L. T. 403, followed. 

Second appeals against the decrees of the 
Court of tho Subordinate Judge, Dindigul, in 
A. S. Nos. 42 and 43 of 1921, preferred against 
tho decrees of the Court of the Distriot 
Munsif, Palni, in O. S. Nos. 118 and 119 of 
1920. 

Messrs. K. S. Ganapathy Aiyar and M. S. 
Yenkatarama Aiyar, for the Appellants. 

Mr. K. S. Jayarama Aiyar, for tho Res¬ 
pondents. 

JUDGMENT. —In this case the mortgage- 
monoy was deposited by plaintiff in Court 
under section 83, Transfer of Property Act, to 
tho credit of tho mortgagee's heirs. Owing to 
quarrels among the heirs, tho amount was not 
drawn, hut tho amount was allowed by plaint¬ 
iff to remain in deposit until his suit for re¬ 
demption was decreed. He had thus dono all 
he could to enable tho mortgageo to draw tho 
amouut, as tho monoy was nob withdrawn 
by him before the heirs could sottlo their dis¬ 
putes, as was tho case iu Thevaraya Iieddi v. 
Venkatachalam Pamlithcr (l). In this case, 
thoreforo, interest ceased to run from tho date 
of the deposit and the Subordinate Judge was 
right in allowing mesne proGts to plaintiff. 
This being so, his order as to costs must also 
stand. 

Second Appeal No. 1396 of 1921 is dismiss¬ 
ed with costs of the plaintiff. 

Second Appeal No. 1397 of 1921 is dismiss¬ 
ed for the sumo reasons bub without oosts. 

z - K - Appeals dismissed. 

(1) 37 Iud. C»9. 444 ; 40 M. 804 ; 4 L. W. 4P3 ; 31 
M. L. J. 548 ; (DIG) 2 M. W. N. 321 ; 20 M. L. T. 403. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 44 of 1921. 

July 18, 1923. 

Present :—Mr. Justice Lindsay and Mr. Justice 

Kanhaya Lai. 

SHER MUHAMMAD KHAN— Defendant 

—Appellant 

versus 

PARBHU LAL and others—Plaintiffs. 
BABU CHOTAN LAL and others— 
Defendants—Respondents. 

Custom — Pre-emption— Wajib-ul-arz, entry in, 
value of—Rebuttal. 

An entry in a wajib-ul-arz is by itself good prim a 
facie evidence of the oaston of pre-emption, and it is 
not necessary to corroborate a wajtb-ul-arz by procf 
of instances in which pre-emption has been allowed. 
On the other hand, the evidence afforded by the wa - 
jib-til are may be rebutted by convincing evidence 
whioh satisfies the Court that in fact the wajtb-ul-arz 
cannot reasonably be treated as a record of custom 
Such evidonce may be found in the language of the 
document itself or there may be external evidence. 

Digambar Singh v. Ahmed Sayeed Khan, 28 Ind. 
Cas. 31 ; 37 A. 120 ; 13 A. L J. 23G ; 19 C. W. N. 3J3; 
17 M.'L T. 123 ; 2 L. W 303 ; 21 C L J. 237 ; 28 M. 
L. J. 556 , 17 Bom. L. R. 303 ; (1015) M. W. N. 581 ; 
42.1.'A 10 (l*. G.), followed. 

hirst appeal from the decree of the Subor¬ 
dinate Judge of Saharanpur, dated the 13th 
of September 1920. 

Dr. S. N. Sen, for the Appellant!. 

Mr. Kihal Chand, for the Respondents. 

JUDGMENT. —The solo question for de¬ 
cision in this appeal is, whether the existence 
ol the custom of pre-emption whioh was plead¬ 
ed by the plaintiffs in the Court below was 
established on the evidonce submitted to the 
Subordinate Judge. 

The property sought to be pre-empted is 
situated in a village in the Saharanpur district 
known as Lakhnoti Kalan. 

The evidence in support of the custom con¬ 
sisted of a wajib-ul-ars prepared at the Settle¬ 
ment of 1867 A. D. Another wajib-ul-ars was 
prepared in 129t>F, corresponding with 1889. In 
addition to these two wajib-ul-arses the plain- 
tills produced a decree showing that a claim 
for pre-emption had been decreed in the Court 
I C— 6 


of the Munsif of Saharanpur in the year 1907. 
The judgment of the Munsif was based upon 
the provision of the wajib-ul-ars of 1867 
which is in evidence in this oase. 

There was no rebutting evidonoe put for¬ 
ward on the part of the defendants. 

The full text of the wajib-ul-ars of 1867 is 
before us and it has been argued at great 
length that, having regard to the language of 
the document and to certain of its provisions, 
it ought to be held in this particular case that 
the wajib-ul-ars is not a record of custom. 

In support of his argument the learned 
Advocate for the appellants has referred us to 
some of the earlier decisions of this Court in 
pre-emption cases. He has cited before us 
the cases of Dhian Kuar v. Diwan Singh (1), 
Budh Singh v. Gopal Rai (2), and Tota v. 
Sheo Narain (3). 

While it might be conceded in favour of the 
appellants that on the earlier decisions of this 
Court it would be possible to construe the 
wajib-ul-ars before us in the present case as a 
record of contract rather than of custom wo 
are decidedly of opinion that it is not pos¬ 
sible for us to follow the reasoning of these 
earlier cases in view of the pronouncement of 
their Lordships of the Privy Council in the 
case of Digambar Singh v. Ahmed Sayed 
Khan f4). Sinco that the judgment has been 
published it has naturally been followed in this 
Court and it must bo taken that any princi¬ 
ples which are laid down in it must be accept¬ 
ed in preference to any statement of law con¬ 
tained in previous decisions of the Court. It 
was clearly laid down in this case that a wajib- 
ul-ars by itself is good prima facie evidence of 
custom and that it is not necessary to corro¬ 
borate a wajib-ul-ars by proof of instances in 
which pre-emption has been allowed. At the 
same time, it was laid down that the evidence 
afforded by the wajib-ul-ars may be rebutted 
by other evidenoe. 

Since that case was decided the Pre-emption 
Bench of this Court has taken up the position 

(1) 10 Ind. Ca<. 558 ; 8 A. L. J. 786. 

(2) 5 A. L. J. 530 ; A. \V. N. (1008) 246 ; 30 A. 
511. 

(3) 3 Ind. Gas- 534 ; 6 A. L- J. 715. 

(4) 28 Ind Cas. 31 ; 37 A. 129 ; 13 A. L. J. 236 ; 
19 C. W. N. 3 )3 ; 17 M. L. T. 193 ; 2 L. W. 303 ; 21 
C. L. J. 237 ; 28 M. L. J. 556 ; 17 Bom. L. R. 893 ; 
(1915) M. W. N. 581 ; 42 I. A 10 (P. C.) 
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that the ivajib-ul-arz is strong prima facie 
evidence of custom and that in order to over¬ 
turn the presumption in its favour there must 
he convincing evidence to satisfy the Court 
that in fact tho wajib-ul-arz could not reason¬ 
ably be treated as a record of custom. 

The evidence which would rebut the pre¬ 
sumption may of course be found in the 
language of the document itself or there may 
bo external evidence. It has been laid down 
by the Pre-emption Bench in the case report¬ 
ed in Fazal Ilusain v. Muhammad Sheriff (5) 
that in certain cases the language of the 
wajib-ul-arz will of itself afford sufficient evi¬ 
dence to over-turn the presumption that it 
contains a record of custom. In that case 
certain observations wore made with reference 
to the previous decision of this Court in Dhian 
Kuar v. Diwan Singh awl others (l). It was 
pointed out that in that case the wajib-ul-arz 
was peculiar and that in the clause relating to 
pre-emption there were to he found " a num¬ 
ber of other matters” which could not possibly 
have been matters of custom.” It was held 
accordingly that in such a case it might 
reasonably he held that the record in the 
wajib-ul-arz was not really a record of custom 
but a record of contract. 

We have in recont cases endeavoured as 
far as possible to follow this principle laid 
down in tho case just cited and we may also 
refer in this connection to the case reported in 
Surajbali Singh v. Muhammad Nasir (6). 

Wo have in the present case, as has been 
stated, tho wajib-ul-arz prepared in the year 
1867 and a subsequent wajtb-ul-arz prepared 
in or about tho year 1889. This latter wajib- 
ul-arz merely incorporates the provisions of 
the earlier document and so it is only neces¬ 
sary to consider tho language of the wajib-ul- 
arz of 1867. 

The document begins with a recital that it 
is tho wajib-ul-arz or dasturdehi of mauza 
Lakhnoti Kalan. Then there follows the 
declaration of the share-holders who attested 
the wajib ul-arz and following on this wo 
have a number of provisions contained in 20 
paragraphs setting out all tho usages and ar¬ 
rangements prevailing in the village. 

The particular paragraph with which we 
are concerned, that is to say, the pa.agiaph 

(5) 24 I ml. Gas. 461 ; 30 A. 171 ; 12 A. I., j. *00. 

(0) 48 Iu<l. Gas. 220 ; 10 A. L. J. 879. 


which relates to pre-emption is paragraph No. 
6 and that undoubtedly lays down in the 
clearest possible terms that there is a right of 
pre-emption in the village. In addition to the 
provisions relating to pre-emption the para¬ 
graph refers to a number of other matters 
concerning the devolution of property. Cer¬ 
tain rules are laid down such, for example, as 
the exclusion of a daughter’s son or a sister’s 
son. Another rule which is laid down in the 
same paragraph relates to the custom which 
is known as istribant or chundnbant. Obviously, 
therefore, the paragraph does refer to matters 
other thau pre-emption. At the same time, 
we think it is proper to observe that these 
other matters so referred to are matters which 
are capable of being the subject of a custom. 

In this connection, however, tho learned 
Advocato for the appellants lays particular 
stress upon two rules which are laid down in 
tho paragraph in question. Ono of these is 
that in cases of dispute about tho price of the 
property offered for sale tho question is to bo 
settled by tho appointment of arbitrators or 
by a reference to tho Court. It is argued that 
this provision relates to a matter which can¬ 
not properly be said to be tho subject of a 
custom. We do not, however, understand this 
provision in the sense contended for. It ap¬ 
pears to us that tho custom of pre-emption 
boi D g recognised, all that the rule in qusetion 
lays down is that a certain procedure is to be 
observed in cases where thero is a dispute bet¬ 
ween tho parties, regarding the prioe of tho 
property sold. Wo have to notice in this 
connection that in the wajib ill-arzes whioh 
were before their Lordships of the Privy 
Council in Digambar Singh's case (4) there 
wore similar provisions recorded and it is quite 
clear that tho presence of those provisions in 
the 7 oojib-ul arzes in question did not prevent 
their Lordships of the Privy Council from 
holding that tho wajib-ul-arzes in those cases 
wore to be treated as records of custom. 

The only other argument we have to notice 
in this connection is one which is based upon 
tho language of tho concluding sentonco of the 
paragraph in question which lays down that 
if there be no male issue or no relatives 
descended from a common ancestor tlie share¬ 
holders of the path will become the owners of 
tho property in proportion to their shares. Dr- 
Son has argued very earnestly that this pro- 
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vision contained in paragraph 6 cannot properly 
be treated as relating to any custom. He says 
that it is an endeavour on the part of the co¬ 
sharers of this village to prevent the applica¬ 
tion of the principle of esoheat to the Crown 
in cases where a proprietor dies without 
leaving any heir. We do not say that this is 
an impossible construction of the words in 
question but we are very doubtful whether that 
is the significance of them It may be that they 
morely provide a rule or custom whereby other 
heirs who would take in preference to the 
Crown are excluded. It is well-known that 
after the list of all relatives has been exhaust¬ 
ed succession to the property of a deceased 
Hindu may go to his spiritual preceptor or 
disciple or even to a Brahman before the 
Crown can come and claim escheat. We 
have given this matter our best consideration 
and we think we ought to hold in the present 
case that there is no provision in paragraph 6 
upon which, acting in accordance with princi¬ 
ples laid down, wo ought to come to the conclu¬ 
sion that the paragraph does not contain a 
record of custom. On the contrary, we are of 
opinion that it does contain 6uch a record. 

Something was said in the course of argu¬ 
ment regarding the provisions in other para¬ 
graphs of the wajib-ul-arz and it is pointed out 
that many of these provisions relates ob¬ 
viously to matters of contract. That, how¬ 
ever, is not a matter of any importance because 
every wajib-ul-arz must of necessity contain 
matters which constitute arrangements bet¬ 
ween the co-sharers. The fact that such mat¬ 
ters aro to be found in a wajib-ul-arz does not 
prevent tbe wajib-ul-arz being treated also as 
a record of custom wherover a clear pro¬ 
nouncement regarding a custom is set out in 
the document itself. 

We have further to notice that tho case of 
the plaintiff is supported by an actual instance 
in which pre-emption was decreed in the 
year 1907. To that fact due weight must be 
given and we hold accordingly that the loojib- 
ul-arz supported by the judgment in question 
which was passed in the year 1907 affords 
sufficient evidence upon which it was com¬ 
petent to tho Court below to find that the 
custom alleged in the plaint does exist. We 
have not in any way been convinced that the 
judgment of the first Court is erroneous. 


We notice that in the Court below another 
plea by way of defence was that the plaintiffs 
could not maintain this suit as they had con¬ 
sented to the sale and had themselves refused 
to take the property offered to them. The 
learned Judge of the Court below was of 
opinion that the evidence which was offered in 
support of this plea was not reliable and al¬ 
though the point is taken in the memorandum 
of appeal to this Court it was not seriously 
argued here. We have no reason to differ 
from the learned Judge of the Court below in 
his estimate of the evidence in question. 

The result, therefore, is tho appeal fails and 
is dismissed with costs including in this Court 
fees on the higher scale. 

Z. K. Appeal dismissed. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1625 of 1923. 

April 17, 1924. 

Present '—Mr. Justice Le Rossignol. 
AMAR CHAND— Plaintiff—Appellant 

versus 

SATYA PAL and others—Defendants— 

Respondents. 

Punjab Pre-emption Act (I of s. 16 ( fourthly ) 

—Co sharer on date of sale, ichcthcr entitled to pre-empt 
—Decree for pre emplion against pro-emptor, effect of. 

Iu determining tho question whether a pro omptor’s 
right to pre-empt is suporior to that of tho vendee, 
tho situation exiting at tho time of sale alone is to 
bo regarded. 'J ho more fact that tho pro-oinptor 
subsequently loses the property by virtue of which 
ho claimed a suporior right of pre-emption is im¬ 
material 

Second appeal from the decree of the Dis¬ 
trict Judge, Jullundur, dated the 14th April 
1923, reversing that of the Munsif, 1st Class, 
Jullundur, dated the 18th August 1923, dis¬ 
missing the claim. 

Mr. Sayar Chand, for the Appellant. 

Lala Jaqan Nath, for the Respondents. 

JUDGMENT. —Plaintiff who, on 16th July 
192L, had purchased a share in an undivided 
holding sued to pre-empt a share sold on 17th 
July 1921 to defendant-vendee. 
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The vendee's defenoe was that he had a 
suit pending to enforce pre-emption of the 
plaintiff’s sale of 16th July 1921. 

The first Court decreed the plaintiff’s suit 
on the ground that on 17th July 1921 ho 
was a co-sharer in the holding, whilst vendee 
was not. In appeal, the District Judge, accept¬ 
ing a statement that the vendee’s suit to pre¬ 
empt plaintiff s purohase on 16th July 1921 
had been decreed, dismissed this suit. 

The point has been the subject of conflict¬ 
ing rulings, but the trend of later cases is in 
favour of the view that only the situation at 
the time of the sale is to be regarded. 
Further, it is asserted by the plaintiff and 
not denied by the respondent, that the 
latter s suit to pre-empt the plaintiffs' purchase 
on 16th July 1921 has been dismissed. 

My view is that the plaintiff’s right should 
bo determined by the situation oxisting at tho 
time of the sale, this may lead to strange re¬ 
sults, but tho whole law of pre-emption is an 
anachronism. 

I accept tho appeal and restore the first 
Court’s decree with costs throughout to plaint¬ 
iff. 

K * Appeal accepted. 


MADRAS HIGH COURT 

Appeal against Order No. 376 of 1922. 

January 18, 1924. 

Present : —Mr. Justice Odgers and 
Mr. Justice Wallace. 

RALCABANDY VENKATARATNAM 
and others—Appellants 
versus 

YANAMANDRA SATYAVATI 
and others—Respondents. 

Probate and Administration Act (1’ oj 1881) s. 50— 
Letters oj Administration, binding nature o/—Applica¬ 
tion Jor rcvocati' n— Just cause—Judgment of Probate 
Court , when res judicata 

Letters of Administration with the Will annexed 
were tinted to tho widow of a tostator. The appellant, 


an undivided brother of the testator, was a party to the 
proceedings. On account of some differences arising 
on account of the widow refusing to adopt his son, the 
appellant applied for revocation of Letters of Adminis¬ 
tration granted to the widow but the application was 
dismissed. Later on, the petition of two other bro¬ 
thers of the appellant, tho Letters were reoallod and 
the matter becoming contentious took the form of a 
suit and ultimately tho Will was uphold and Letters 
ordered to be je-issuod. Tho appellant then filed a 
fresh application for revocation of the original grant 
of Letters : 

H> ld t that inasmuoh as the appellant was aware 
of tho probate proceeding * and had an opportunity to 
oontost them he was barred by the application of the 
principle of res judicata from reopening the matter 
any more. 

I’or Odgers, J.: —So long as the judgment of a Court 
of Probite is i Q force it is conclusive not only upon all 
parties who may be before tho Court but also upon 
all other persons whatsowor in all proceedings arising 
ouW>f tho Will or claims under or connected therewith. 

Sarcda Kanto Das v. Qcbend Mohan Das , G Ind. 
Ca^. 91*2 ; 1*2 C. L. J. 91 at p. 97, followed. 

l*cr Wallace , J —Auy order passed after contention 
in a probate proceeding is res judicata in any subse¬ 
quent proceeding of any sort against tho caveators 
who contested it. 

Whon a party has an opportunity to put forward a 
particular just cause and has not chosen to pub it 
forward ho oanuot bo heard to agitate tho same cause 
later. 

The grant of probate by a oompotont Court is bind¬ 
ing on all persons who had an opportunity of putting 
forward thoir objection before it was passed unless 
they oan mako out a good ease under section 50 of tho 
Probate and Administration Aot for setting it aside 

Appeal against the order of the Distriot 
Court, Godavari, at Rajahmundry, dated tho 
11th September 1922 in O. P. No. 151 of 
1921. 

Me6Bra. C • S. 1 enkatachariar and A. Vcnkci- 
tachalam , for tho Appellants. 

Mr. Pm Soynasundaram , for tho Respondents. 

JUDGMENT 

Odgers, J. : This is an appeal against tho 
oidei of the District Judge, Godavari, where¬ 
by ho dismissed tho appellant’s petition to 
revoke a Probate under section 52, Probate and 
Administration Act. The previous history of 
the case is 6et out in tho learned District 
Judge 6 order. The only facts we need con- 
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sider aro the following: an application was 
made by the widow of one Appa Bow, deceas¬ 
ed, in 1908 for Letters of Administration to 
his estate with the Will annexed. The Will 
is printed at page 17 of the documents in 
A. A. O. No. 275 of 1920 and it is to 
be noted that the only property of the 
testator ou which it could take effect was 
a sum of insurance money Rs. 1,000. The 
father of the testator entered a caveat to the 
proceedings of 1908 but withdrew it apparent¬ 
ly in consequence of an agreement (printed 
at page 5 of the documents in Appeal 
No. 110 of 15) to which this (1st) appel¬ 
lant inter alia was a party. The agree¬ 
ment shortly provided that the widow should 
take the Rs. 1,000, should adopt the son 
of the 1st appellant, (authority tc her to adopt 
was given in the will) and withdraw her appli¬ 
cation for Letters of Administration. The 1st 
appellant was a respondent to the application 
for Letters of Administration though ho was 
not cited. The agreement fell through, the 
father of testator did not appear in the pro¬ 
ceedings and the widow obtained Letters of 
Administration. It appears that she subsequ¬ 
ently adopted another boy. The present 1st 
appollant thereupon petitioned for a revocation 
of the Letters of Administration granted to the 
widow. This was dismissed both by the Dis¬ 
trict Judge and by the High Court (Ayliug and 
Napier, JJ.,) in A. A. O. No. 132 of 1911 the 
learned Judges held that no just cause was 
shown for revoking the Letters of Administra¬ 
tion. .Several years afterwards, two brothers of 
the 1st appellant in 1916 filed revocation pro¬ 
ceedings. Their petition was allowed and the 
Letters of Administration to the widow wore 
re-called, the 1st appellant was along with the 
widow a respondent to these proceedings. The 
matter being contentious took the form of a 
suit (No. 55 of 17). The 1st appellant was not 
a party in his own right and applied to be 
brought on in I. A. No. 609 of 1919. This 
was dismissed by the District Judge as he had 
not objected to the grant originally and his 
subsequent petition for revocation had been 
dismissed. He was hold not to be a proper or 
neoesBary party as he had no power in himself 
to ask for revocation. In the result, the Will 
was uphold and Letters of Administration 
wero ordered to be re-issued to the widow As 
a matter of fact, this was never done as there 


was nothing left for the Letters of Adminis¬ 
tration to operate upon. Further, the 1st 
appellant, as representing the widow, would 
be the person or one of the persons to 
whom the Letters of Administration would be 
issued. The question is, can the 1st appellant 
he now heard to rcagitate the whole matter 
for his own purposes ? It has first to be pre¬ 
mised that the 1st appellant is clearly not 
interested in upsetting the Will qua Will. His 
grievance has nothing to do with the disposal 
of the Rs. 1,000 but with the power of adop¬ 
tion given by the Will. He wants to use this 
means to upset the adoption made by the 
widow and which was not in accordance with 
the agreement above referred to. It is per¬ 
fectly clear that the authority to adopt could 
have been given to the widow otherwise than 
by the testator’s Will. The present application 
is based on section 50, Probate and Adminis¬ 
tration Act, and the particular just causo re¬ 
lied on is the 2nd—the fraud alleged being 
the concealment of the agreement. I am by 
no means convinced that it was a duty incum¬ 
bent on any of tbo parties to bring this agree¬ 
ment to the notice of the Court in 1908—nor 
am I convinced on the ovidenoe that is before 
us that the testator’s father failed to appear 
in the proceedings of 1908 because the agree¬ 
ment was then subsisting. The judgment in 
No 132 of 11 'page 7) shows to my mind that 
1st appellant was aw'aro of the proceedings 
and also that the agreement had by that timo 
fallen through. The learned Judgo there found 
as follows :— 

“The respondent's 4th witness's deposition 
clearly shows that the petitioner was 
aware of the proceedings during their 
pendency and such evidence receives sup¬ 
port from the unimpeachable evidence of 
the other witnesses though the latter 
cannot fix the dates accurately ; the com¬ 
promise attempted and referred to by 
these witnesses clearly shows that the 
petitioner was aware of the proceedings 
while they were pending.” 

In Kistanny Dahya v. Sarasaty D<d,ya (1) 
it was held that the mere absence of 
a special citation in proceedings in which 
l rebate of a Will is granted is not where 
the person to whom a citation has not 
been issued is otherwise .aware of the 

U) lti (J. -15 ; 9 led. Jjgo. (N, fc>.) 31, 
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proceedings, a ‘just cause' for revocation. I, 
therefore, hold that the 1st appellant was a 
party to the proceedings in 1903 and is bouud 
by the decision of the Court. The learned 
Judge has bold that the 1st appellant is 
debarred from re-agitating the matter ou 
account of res judicata. It is contended that 
it has been so held solely on the ground that 
1st appellant was aware of tho proceedings 
which were not strictly a suit. Further, it 
will be noticed that the validity of the Will 
has been upheld by this Court, in A. A. O. 
No. 275 of 1920 (Phillips, J., and myself). 
There this 1st appellant put in a memo, of 
objections wherein he repeated his allegation 
that, in view of the agreement, the Court ought 
to have made him a necessary party and 
enabled him to call evidence. He also adopt¬ 
ed all the grounds ol appeal against the 
validity of tho Will filed by tho then petitioners 
(his brothers). It is not disputed that those 
form his grounds in the present appeals. This 
memo of objections was uot pressed and was 
dismissed by us. In my opinion the 1st 
appellant is barred by the application of the 
principle of res judicata though the words of 
section 11 may not be strictly applicable. The 
matter has previously been in i*suo between 
the same parties and the validity of tho Will 
has been fully and finally established and in 
my opinion it would only be oucouraging this 
protracted litigation to proceed to further 
lengths to hold the opposite. It ip contended 
that tho 1st appellant has up to now not had 
a chance to present his case. I am unable to 
agree. He had every chance to attend at tho 
original hearing in 1908. lie was heard in 
1910 when his application to revoke was dis¬ 
missed. He did uot take steps to displace tho 
order refusing to make him a party to suit 
No. 55 of 1917; but he tiled, as 6tatcd, a memo, 
of objections to tho appeal. The Privy Coun¬ 
cil has hold in Hook v. Administrator-General 
of Bengal (2) that the plea of res judicata still 
remains apart from the limited provisions of 
the Code and in Shcopavsan Singh v. Ram- 
nandan Pmshad Singh (3), their Lordships 

(?) 10 Ind. Gas. G31 ; la C. 199 ; 19 A. L. J. 36G ; 
10 M. L. J. 123 ; 2J .M l.. J. ‘136 ; 1921 M. NY. N. 313 ; 
33 G. L. J. 10N ; 3 U. I'. L. P. (P. C.) 17 ; 23 Bom. L. 

U 648; C. NY. N. 915 111.''. 221, -\< 1. A. 1>7.(1M\) 

(3) 33 Ind. Cas. .il l ; 43 G. 694 ; 10 A- L J. 1 GG . 
20 G. NY. N. 738 ; 18 Bom. L. H. 397 ; 23 G. L. J. 021 . 
(1916) 1M.NV. N. 119; 2o .M. L. T. 1 ; 3 L NY. 
541 ; 31 M. L. J. 77 (!'. G.) 


held that the application of tho rules by the 
Courts in India should bo influenced by no 
technical considerations of form but by matter 
of substance within the limits allowed by 
law. The learned District Judge has further 
dismissed the appellants' petition on the ground 
that the judgment of the Court of Probate 
substantiating the Will is a judgment in rem 
So long as this is in force, it is conclusive not 
only upon all the parties who may be before 
tho Court but also upon all other persons 
whatsoever in all proceedings arising out of 
the Will or claims under or connected there¬ 
with: Sarudakanlo Das v. Gob ind Mohan Das 
(4). It is contended by Mr. Venkatachariar 
that its conclusive character cannot apply to 
an attempt to set it aside. He further con¬ 
tended that the argument has no force as tho 
Letters of Administration having been re-called 
and not re-issued there is in fact no such judg¬ 
ment in existence. In my view this is a fal¬ 
lacy; the Letters were re-callod, but the validi¬ 
ty of the Will was finally established in suit 
No. 55/17 and Letters of Administration were 
ordered to bo re-issued. Tho Will must, there¬ 
fore, be treated as having been valid all through 
and it is this judgment in No. 55/17 which 
has the force of a judgment in rem. It may bo 
that a judgment in rem proved to have been 
obtained by fraud can be set aside. In my opi¬ 
nion there is no such evidence here. The 
vilidity of the Will has been considered 
over and over again and has been finally 
established and the appellant is, under the 
circumstances of this case, bound by that deci¬ 
sion. Tho appeal fails and must be dismissed 
with costs throughout. 

Wallace, J.The original petition is in 
substance, though not in terms, an application 
to revoke tho grant of a Probate. The first 
appellant contends that the ordor granting 
Probate ou 13th March 1909 is not res judica¬ 
ta against him because, first, it was not passed 
after contention and, therefore, tho proceedings 
are not of the nature of a suit and, therefore, 
section 11 of the Civil Procedure Code does 
not apply, and, secondly, that, in any case, 
that grant was set aside by an ordor of the 
Court on the petition of his minor brothers, 
and that thereby the order of tho Court was 
revoked. As to tho first point it is dear law 
that any ordor passed after contention in a 
(!) 0 Ind. Gad. 912 ; 12 G. L J 91 at p. 97 
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probate proceeding is res judicata in any sub¬ 
sequent proceeding of any sort against the 
caveators who contested it, see Nuzhatud 
Dowla Abbas Hassaein v. Mirza Kurratu- 
lain (5), Sheoparasan Singh v. Ramanandam 
Prasad Singh (3), and Hook v. The Adminis¬ 
trator-General of Bengal (2), and it would 
come within the purview of section 11 of the 
Civil Procedure Code. Now, the appellant 
was aware of the probate proceedings, had an 
opportunity to contest but did uot choose to 
contest them : so that, it was owing to his 
own neglect that the proceeding did not be¬ 
come contentious. It appears to me that he 
is barred from re-opening the matter any more 
and this conclusion is based not so much on 
section 11 of the Civil Procedure Code 
itself but on the general principle of the Pro¬ 
bate and Administration Act that the grant 
of Probate by a competent Court is binding on 
all persons who had an opportunity of putting 
forward their objection before it was passed 
unless they can make out a good case under 
section 50 for setting it aside. Section 50 
lays down that for “ just cause ’’ the grant of 
Probate or Letters of Administration may be 
revoked or annulled. There is no period of 
limitation for putting forward such a cause, 
since, obviously, the cause may only appear 
long after the grant; but it is an elementary 
principle that, whore the party had an oppor 
tuuity to put forward a particular just cause 
and had not chosen to put -it forward, he can¬ 
not be heard to agitato the same cause later. 
No Court would, in my opinion, allow a “ just 
cause" already agitated and decided upon 
beforo the grant of Probate to be again made 
the subject of an application to revoke that 
grant, and I see no difference in principle 
between disallowing such an application on the 
ground of res judicata and disallowing it on 
the ground that the party already had a full 
opportunity of putting forward his just cause 
and omitted to do so. Ro that the question 
beforo us, as I view it, is whether tho 1st 
appollant had an opportunity before the grant 
was made of urging tho very grounds he now 
puts forward, or whether he urges any new 
grounds that have arisen since he had that 
opportunity which he refused to utilise. 

I find that he urges nothing new. His 
petition does not arrange clearly his points of 

(5) 31 0. 18G. 


attack or state under which clause of section 50 
he appeals ; but although he does not ask for 
the revocation of the order of 13th March 
1909, his main points of attack seem to me to 
be (a) that the Will was forged ; (b) that there 
was fraudulent conduct of the widow in refer¬ 
ence to an agreement ; (<•) his ignorance of the 
probate proceedings ; (d) the non-service of 
summons or citation on him ; (e) attacks on 
tho conduct of O. S. No 55 of 1917 into 
which the petition of his minor brothers was 
converted after their 1. A. No. 383 of 1916 
was allowed, and (f) the plea that the High 
Court by re-calling the grant in C. M. A. No. 
305 of 1917 vacated the original order, so that 
the whole proceedings are open in this Court. 
The first four points should havo been made 
grounds of attack before the first grant of Pro¬ 
bate, for, though no citation was served on 
him, he was aware of the proceedings. The 
citation was properly issued and tho first ap¬ 
pellant had sufficient knowledge of tho proceed¬ 
ings, vide High Court’s finding in A. A. O. 132 
of 1911 and in Appeal No. 110 of 1915, and 
such knowledge was enough to render it incum¬ 
bent upon him to put forsvard then any case 
he had. As to tho attack on the conduct of 
O. 8. No. 55 of 1917. it is an irrelevant 
matter in this petition, as such conduct would 
have no retrospective effect on tho probate 
proceedings which the 1st appollant now seeks 
to reprobate. 

As to tho last point, some discussion is 
necessary. The 1st appellant contends that 
the fact that tho grant of Probate to the 
widow under O. P. No. 534 of 1908 was revok¬ 
ed by the District Court in I. A. No. 383 of 
1916 on the petition of his brothers enables 
him to plead that that grant is not res judicata 
against him, and that, therefore, the civil suit 
O. S. No. 79 of 1909 tiled by him to sot aside 
the adoption and the suit for partition by the 
adopted son of the widow, O. S. No. 6 of 1914, 
should also be allowed to be re-opened sinco he 
was not allowed in those suits to challenge 
the genuineness of the Will, because of the 
previous grant of the Letters of Administration. 

Now, as has been clearly pointed out 
in A. A. O. No. 305 of 1917, on tho appeal 
by the widow against the order of revo¬ 
cation, that order was in any case wrong 
and tho propor order was to re-call the 
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letters, which had the effect of holding the 
letters in abeyance until the contention 
between the widow and the petitioners in I. A. 
No. 383 of 1916 should have been tried in 
the form of a suit as provided by the Probate 
and Administration Act. The mere re-call of 
the lettors does not open to the 1st appellant 
any fresh opportunity to challenge the original 
grant since it is in no way the result of his 
attack. Any attack by others will not avail 
to set his attack on its legs again. Section 50, 
in certain circumstances, would allow one 
party after another to attack in turn the grant 
of probate, hut nothing in it supports the con¬ 
tention that each of such attacks in turn 
reopens all previous attacks and euables 
parties already defeated to press their attacks 
anew. There is no substance, therefore, in 
this last ground ol attack under section 50, 
Probate and Adminstration Act, on the grant 
of probate on 13th March 1909. 

Tho present 1st appellant applied to be 
added as a party-defendant in O. S. No. 55 
of 1917. That application was refused on tho 
ground that his right ‘o oppose tho issue of 
Letters of Administration had been negatived 
by the proceedings in 1909 granting Letters of 
Administration and could not bo revived. No 
Civil Rovision Potitiou was preferred from 
this order. When the decree in this suit wont 
in favour of the widow and tho petitioners 
in 1. P. No. 383 of 1916 appealed to the 
High Court in A. A. O. No. 275 of 1920, 
tho present 1st appellant did not in tho 
High Court ask to he brought ou record so 
that ho might agitate his right to be made 
a party-defendant to the suit. That he 
knew of the appeal is not open to question, 
since he himself was brought on record in it as 
the legal representative of the widow who died 
during its pendency. As such legal representa¬ 
tive be put in a memorandum of objections in 
which, incidentally, he alleged that the lower 
Court ought to have brought him on record in 
his own right, but that memorandum was not 
pressed and was dismissed. No doubt it was 
futile to press such a contention in his capacity 
as tho legal represent .tive of the widow, but 
that forms no excuse ft hi&not himself apply¬ 
ing to tho High Court to bring him on record 
in his own rignt6 so that he might contest the 
refusal of the District Court to make him a 
party. This is sufficient to dispose of the vague 


prayers in this petition to declare that the final 
order in O. S. No. 55 of 1917 and the connect¬ 
ed suits Nos. 79 of 1909 and 6 of 1914 are 
invalid, since it was rightly held in those suits 
that the petitioner cannot attack tho Probate 
proceedings declaring the genuineness of the 
Will or the authority to adopt covered by it. 
There is no reason for re-opening these suits on 
the ground that he was wrongly prohibited 
from agitating these questions; while, as re¬ 
gards the allegation of fraud no decree can be 
set aside on such a ground by mero petition. I 
am clear that, so far as the first appellant is 
concerned, he has for ever lost his opportunity 
of challenging the grant, unless he discovers in 
future some fresh ground for challenge which 
ho has not up till now put forward. This dis¬ 
poses of the first appellant’s case. 

The cases of the other appellants have 
not been separately pressed. Appellants Nos. 2 
and 3 are the sons of the first and appellants 
Nos. 4 to 6 are the sons of the defendants in O. 
.8. No 55 of 1917 and obviously cannot ro-open 
that decree by means of this petition. The 
seventh appellant is the mother of tho original 
testator and has no interest in these prooeed- 
ngs. 

I, therefore, agree that the petition should 
bo dismissed with costs throughout. 

v. n. v. Appeal dismissed. 

K. S. O. 

NAGPUR JUDICIAL COMMIS¬ 
SIONERS COURT. 

Second Civil Appeal No. 241 -Bof 1922. 

Present: —Mr. Kiukhed, A. J. C. 

1IUS3AINBIIAI BHORA- 
Appellant 
versus 

BANSILAL AND ANOTHER— 

Respondents. 

Civil Procedure Code (Act V of 1908) O. Ill, r. 4> 
Sch II, rr. 1, 1G (2)— Arbitration — Award— Appeal, 
whether lies—Reference, validity of, whether cap be 
questioned— Parlies interested, failure of, to join, 
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effect of—Plca<Ur, whether can make rtf, r, nee—Power- 
cf-attorney, construction of—Ratification, effect of 
Hindu Law - Succession—Re-marriage, whether de¬ 
prives mother of nght of succession to son. 

A restrictive provision like the one contained in 
paragraph 16 (2) ot Schedule II to the Civil Procedure 
Code must bo strictly construe!. [p. 51. col. 2.J 

The Legislature must bo taken to have contemplat¬ 
ed that the deoroe in reboot of which paragraph 16(2) 
oi the Second Sohedule to the Civil Procedure Code 
provides that there shall be no appeal, must be one 
which has boon passed after a substantial compliance 
with the preceding provisions of the Schedule. IP- 51, 
ool. 2.] 

In a case where the validity of a reforonco to arbi¬ 
tration is attacked, the Court, in order to determine 
whether an appeal lies against the decree passed on 
the award, must decide whether the reference was 
valid or invalid. If it was valid, the decree will be a 
decree under the Second Schedule and no appeal will 
lie therefrom if it is passed in terms of tho award. If 
the reference is not valid, tho decree will not bo a 
decree under tho Second Schedule and will be open to 
appeil like any other decree - not coming under the 
Schedule, fp. 51, col. 2.J 

Where all the parties interested in a matter do 
not apply for a reference to arbitration, and an order 
of reference is made, tho order is illegal and if an 
award is made on such reference, tho award will also 
bo illegal, [p. 52, col. 1.] 

Joy Prolcash Lall v Sheo Qolam Singh , 11 C. 37 ; 5 
Ind. Deo. (N. S.) 782; Indur Subbarami Reddy v. 
Kandadai Rajamannar Ayyangar, 26 M. 47 ; 12 M. 

L. J. 396, relied on. 

In order to decide whether a reference to arbitration 
made by a pleader on behalf of a party was com¬ 
petent or not, the first question which the Court must 
consider is whothor tho pleader had authority to 
make tho reference, and this necessitates examination 
of tho terms of tho powor-of-attornoy given to the 
pleader, [p. 53, col. l.j 

Where a Court has to ascertain whether a particular 
act of a person holding a pj.vor-of-attornoy for another 
is within tho ncopo or in excess of the authority con¬ 
ferred by tho powor, it is necessary to show that on a 
fair consideration of tho whole instrument tho autho¬ 
rity in question is to bo found within the four corners 
of the instrument either in express terms or by neces¬ 
sary implication. 1 ho decision of this question must 
depond upon the construction of tho instrument in 
each case and tho intention of tho pirtios as evidenc¬ 
ed by the circumstances. p. 53, ool. 2.] 

Bryant v. L.i Bonque dti pctiple , (1853) A.O. 170 ; 62 
L. J. P. C. 68 ; 1 R. 336 ; 68 L. T. 546; 41 W. R. 600 ; 
Roy Radha Kissen v. Nauratan Lall • 6 C. L. J. 490 at 
p 500; Ohasiram v. Raja Mohan Dthram Sha, 6 C. L. 
J. 639 at p. 617, relied on. 

A pleader has no authority to apply for making a 
reforouce to arbitration uuless his Vakalatnama is so 

l C—7 


worded as to give him that authority specifically, 
ip. 54, ool. 1.] 

Sheo Das Misscr v. Dirj Nandati Pershad, 7 C. W. 
N. 343 ; Ram Jiwan Ram v. Kali Char an Singh, I 29 
A. 429 ; 4 A. L. J. 342 ; A. W. N. (1907) 139. 

No amount of ratification can raise an aot whioh is 
void ab initio to tho level of a valid one. [p. 54, 
ool. 2.] 

Husen v. Rajaram, 26 Ind. Gas. 813 ; 10 N. L. R. 
133 at p. 137, followed. 

Notwithstanding re-marriage, a. Hindu mother 
remains competent to succeed as heir to the estate of 
her son by her first marriage, whore succession to 
suoh estate opens a'ter her tseoond'marriage. [p. 51, 
ool. 1.] 

Kashirao v. TJkarda, 31 Ind. Cas. 290 ; 11 N. L. R. 
116, followed. 

Appeal against the decreo of the 2nd Addl. 
District Judge, East Eerar, Amraoti, in Civil 
Appeal No. 143 of 1921, decided on the 9th 
January 1922. 

Messrs. M. Gupta and V . Chi tale , for the 
Appellant. 

Messrs. G. R. Dm and P. C. Dutt , for the 
Respondents. 

JUDGMENT. —Ono Hussainbhai, plaint¬ 
iff-appellant, brought this suit to eject defend¬ 
ant Pannalal, son of Bhairao, from a oortain 
portion marked A. B. C. D. on tho map filed 
with tho plaint out of Purvey No 37 of 
Amraoti and for certain arrears of rent said to 
be due from him. The pla : utiff alleges that he 
served notice to quit on tho defendant on 12th 
May 1918. The defence was that the defendant 
was a permanent tenant. Issues wore framed 
on 27th July 1920 and tho case was fixed 
for evidence on 4th October 1920 After tho 
trial of tho case had thus begun this suit along 
with other four suits against other defendants 
was referred to arbitration. In this suit the 
agreement of reference was signed by tho 
plaintiff’s pleader, Mr Pangarkar, and by his 
agent. This application was presented to 
the Court on 4th October 1920. Tho Court 
made a reference in all the five cases to tho 
arbitrators and they were requested to re¬ 
turn the award hy 15th November 1920. 
The case was accordingly adjourned to 15th 
November 1920. Tho award was not ready 
by that time and time was extended till 1st 
December 1920. This roforenoo was super¬ 
seded and a fresh reforonco was made to 
another 6ot of arbitrators by a petition dated 
26th November 1920 which was signed on 
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behalf of plaintiff by Mr. Pangarkar alone 
and by Sita Bai on behalf of her minor son 
defendant Pannalal. 15th December 1920 
was fixed as the date for subraiss’on of the 
award and of the arbitrators' record. The 
award not being ready, extensions were given 
from time to time and 28th December 1921 
was 6xed as the last day on which the award 
was ordered to be filed. On that day the 
award was filed in Court. Time was given to 
the parties to file objections against the same 
till 10th March 1921. The plaintiff filed his 
objection against the award on that day and 
on defendant's reply thereto issues were 
framed and the caso was fixed for ovidence of 
parties for the 4th of May 1921. An addi¬ 
tional statement was filed by defendant on 
22nd March 1921 and again the case was 
adjourned for framing additional issues to 30th 
March 1921. Additional issues wore 'fram¬ 
ed on that day and the caso came on for 
hearing on 4th May 1921 as already fixed. The 
objections to the award gave rise to the follow¬ 
ing issues : — 

1. Whether Mr. Paugarkar, pleader, had 
authority to refer the matter in suit 
to arbitration ? 

2. (a) Whether arbitrators based their 

award on private information ? 

1 b ) If so, are they guilty of legal mi soon- 
duct ? 


3. Is the award indefinite and incapable of 
execution ? 

4. To what relief is plaintiff entitled ? 

Additional Issue. 


Whether plaintiff is estopped from que« 
tioning tho award as alleged by th 
defendant in para l of his statemeu 
dated 22nd March 1921 ? 


The Munsif hold that Mr. Pangarkar had 
authority to refer the matter in suit to arbitra¬ 
tion on plaintiff's behalf ; that the award was 
not based on private information and that the 
arbitrators wore not guilty of legal misconduct- 
that the award was quite definite and capable 
of execution and was binding on plaintiff and 
that plaintiff was estopped from questioning 
the award, lie accordingly passed a decree in 
terms of the award that tho defendant should 
pay a rent of Rs. 12 for the years in suit 


The plaintiff s claim for higher rent and eject¬ 
ment was dismissed. 

Against this decree, passed on the 30th July 
192L, the plaintiff preferred an appeal to the 
Court of the second Additional District Judge 
who held that the reference to arbitrators by 
plaintiff s pleader was not shown by the plaint¬ 
iff to have been prohibited by the terms of 
the pleader s 1 akalalnamn aud that plaiutiff 
could not, therefore, raise any objection of want 
of authority in the pleader to make the refer¬ 
ence ; that the plaintiff had further ac¬ 
quiesced in the reference. The conduct of 
plaintiff's agent during the arbitration proceed¬ 
ings raised a presumption of aoquiesoence, and 
it was held that want of authority could not, 
therefore, bo pleaded. The finding of the 
l-ourt of first instance that the reference was 
valid was thus confirmed. Tho finding that 
the award was not invalid on tho ground of 
misconduct was upheld. .Similarly, the objec¬ 
tion that tho award was ambiguous and in- 
capablo of execution was overruled. An 
additional ground which tho plaintiff took at 
the stage of tho argument that plaintiff was 
11 ah iwntdai of Bohra Jamat to whioh the 
land in question belonged was considered as 
not arising in tho caso on the findings given by 
tho Court of first instance. The appeal was 
accordingly dismissed. 

Against this dismissal tho plaintiff filed this 
second appeal urging, (l) that the burden of 
proving want of authority was wrongly laid 
upon plaintiff and, even if rightly laid, was 
sufficiently discharged by him as the terms of 
the powor of-attorney would show; (2) that 
acquiescence could not be valid substitute 
without written authority, and (3) that tho 
ar utrators could not legally import their own 
knowledge without bringing tho fact to the 
notice ol the parties and that the award was 
invalid on account ol ambiguity and inoapable 
of being carried out It was also arguod that 
the objection that plaintiff was the 1 Vahi- 
loatdar ol Boln-a Jamat to whioh tho land 
belonged should have been allowed to be 
raised. 


I he respondent Pannalal died about two 
months More the date of hearing which was 

97H T°'i 3 ?ooo July 1923 ' The appellant on 
. 1 • U > 19^3, thereforo, made an application 

to place on record, one Bansilal, the brother of 
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Pannalal, as his legal representative. The 
application came on for hearing on 30th July 
1923. On that day Mr. P. C. Dutt, Barrister- 
at-law, appeared for plaintiff’s mother, Sita 
Bai, and claimed that his client was the legal 
representative of tho deceased respondent 
and prayed for being made a party to the 
appeal. The appellant, however, did not 
admit that Sita Bai was the legal represen¬ 
tative, and so “ substitution as prayed for 
by tho appellant " was ordered, and a fresh 
day was fixed for hearing the appeal. On 
6th August 1923 the appellant made a 
fresh petition requesting that besides Bansilal 
Mt. Sita Bai may also be brought on 
record as the legal representative of the 
deceased, so as to effectually adjudicate all 
matters in dispute. My predecessor on 8th 
September 1923 passed the following order : 

subject to objection by any of the parties let 
this be done.” The name of Mt. Sita Bai was 
accordingly added to the memorandum of 
appeal. On 26th October 1923 the appeal 
came on for hearing before me. Mr. G. It. Deo, 
pleader for Bansilal, objected to Mt. Sita Bai 
being placed on the record as Pannalal's legal 
representative on the ground that Mt. Sita 
Bai, by reason of her re marriage, could not 
succeed to her son Pannalal. Mr. Dutt urged 
that Bansilal’s name could not stand as, in 
spite of re marraige, the mother could under 
law succeed to her son. It was admitted that 
re-marriage had taken place long before the 
succession opened out to the estate of Pauna- 
lal. The case, therefore, was governed by the 
ruling of this Court in Kashirao v. Ukarda fl), 
where it was held that, notwithstanding re¬ 
marriage, mother remains competent to succeed 
aB heir to the estate of her 6on by the first 
marriage where such estate devolves after her 
second marriage. 1, therefore, ordered tho name 
of Bansilal to be struck out from the record 
and proceeded to hear the appeal with Mt. 
Sita Bai as the 6ole respondent in place of the 
deceased respondent Pannalal. 

Mr. Dutt raised a preliminary objection that 
no appeal lay against a decree passed in terms 
of an award, and cited several authorities in 
support of his contention. Ilis argument was 
that all that the Court had to sec was, whe¬ 
ther the decree was in terms of the award, 

(1) 31 I ml. (Jas. 2'JO ; 11 N. L. R. 116. 


or in excess of it, and that the Court will have 
no jurisdiction to sae whether the reference, 
on which the award was based, was or was 
not validly made. A similar objection was 
Faised in the second appeals which the present 
appellant had preferred against the decrees pas¬ 
sed in the four other suits against other defend¬ 
ants. These second appeals are Nos. 240-B, 
242-B. 243-B and 244-B of 1922. My pre¬ 
decessor disposed of these appeals and remand¬ 
ed those oases for fresh decision after holding 
that appeal lay. The reasoning adopted by 
Kotval, A. J. C., in both cases was that a 
restrictive provision like the one in paragraph 
16 (2) of the second Schedule of Civil Proce¬ 
dure Code must bo strictly construed. The 
Legislature must be taken to havo contem¬ 
plated that the decree in respect of which 
paragraph 16 (2) provides that there should 
be no appeal, must be one which has been 
passed after a substantial compliance with the 
preceding provisions of the Sohedule. He also 
observed that iu a caso where the validity of 
reference is attacked, the Court, in order to 
determine whether an appeal lay against the 
decree in such a case, must decide whether 
the reference was valid or invalid, and that if 
it were valid the decree will be a decree under 
the second Sohedule and no appeal will lie 
therefrom if it is passed in terms of tho award. 
If the reference is not valid, tho decree will 
not be a decree under the second Schedule and 
will be open to appeal like any other decree 
not coming under tho Schedule. It was, there¬ 
fore, held that it was necessary for tho Coui ts 
to decide the question of the validity of the 
reference. In those cases tho question was 
whether plaintiff’s agent Tahirali had authori¬ 
ty to refer the case to arbitration. In the 
present ca6e the question is whether plaintiff's 
pleader, Mr. Pangarkar, had authority to 
refer the case to arbitration If Pannalal's 
legal representative had then been brought on 
record my predecessor would have been iu a 
position to decide this appeal also along with 
the other appeals. 

In the present case I, therefore, hold that if 
the refcrenco could not be validly made by 
Mr. Pangarkar the arbitrators would havo no 
jurisdiction to take cognisance of the matters 
iu dispute between the parties, and their 
award, though made upon a reference through 
tho intervention of tho Court, would be null 
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and void on the ground that it was made upon 
a reference to which all the parties interested 
did not agree as required by paragraph 1 of 
the second schedule. It has been held in Joy 
Prokash Lall v. Sheo Golam Singh (2; that if 
all the parties interested do not apply, and an 
order of reference is made the order is illegal 
and if au award is made on such reference, 
tho award also will bo illegal. The same 
view was taken in Indur Suhbarami Iledcly v. 
Kandadai tiajaminnar Ayy ingar (3), where in 
a suit for partnership accounts by the plaint¬ 
iff. against two persons tho plaintiff and ono 
of tho defondauts alone applied to the Court 
to refer the matter in dispute to arbitration 
and an order of reference was made and an 
award given by tho arbitrators. Upon an 
objection raised by the defendant, who joined 
in tho reference to the validity of tho award 
on tho ground that the other defendants had 
not joined in the application it was hold that 
tho order of reference as well as the award 
mado in pursuauco thereof wore illegal. In 
tho present case the award was tiled on 28th 
February 1921 and on 10th March 1921 
plaintiff filed his objection to the validity of 
the award and urged that the reference to the 
arbitration was totally ultra vires as plaint¬ 
iff’s pleader had no authority to make the 
reference. In other words, the plaintiff's 
objection came within paragraph 14, clause (c ), 
of the second Schedule and if this objection 
were upheld tho award was liable to be set 
aside under paragraph 15, clause (c), on tho 
ground of tho award “ being otherwise in¬ 
valid." Tho words " being otherwise invalid " 
inserted in paragraph 15 (e) are new. 

My attention has been drawn to tho two 
following cases, Lutawan v. Lachiya (4) and 
Batcha Sahib v. Abdul Ganny (5), and it is a 
argued that if an objection to the validity of 
an award which might have been raised under 
paragraph 15 of the second Schedule to tho 
Civil Procedure Codo is not raised within the 
time limit or being raised is rejected and tho 
Court proceeds to pronounce judgment and to 
frame a decree no appeal will lie except on the 
ground stated in paragraph 16 of tho second 


(2) 11 C. 37; 5 lad. Deo. (N. S.) 782. 

(3) 26 M. 17 ; 12 M. L. J. 3 *6. 

(1) 21 Ind. Cas. 981 36 A. 69 ; 12 A L. J 57 (p R 
(5) 21 Ind. Cas. 309 ; 38 M. >56 ; 25 M. L J. 507 
14 M L T. 314 ; (1911) M W. N. 142 
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Schedule. In the Allahabad case (l) it is ob¬ 
served by Banerji, .T„ at page 76 that " an 
additional reason has been added in the pre¬ 
sent Code for objecting to an award, namely, 
that it is otherwise invalid ” if upon such 
objection being taken the Court judicially 
considers the objection and decides it in favour 
of the award, the decree which follows suoh 
judgment is, under the present Code, final and 
no appeal lies from it. It is thus clear that 
the intention of the Legislature was that only 
one Court, namely, the Court which referred 
the case to arbitration, should try the ques¬ 
tion whether the award ia invalid for any 
reason other than the reasons specifically 
mentioned in paragraph 16. It seems to me 
that the Legislature clearly intended to set at 
rest the conflict of opiniou which existed 
before the enactment of the prosent Code 
aud to tako away tho grievance whioh 
existed on tho ground that the validity of 
an award could not be contested on any 
ground other than those specified in sec¬ 
tion 531 of the old Code. In that case all 
the parties interested had joined in the refer¬ 
ence and the Court made an order of reference. 
Tho objections raised related to the conduct of 
the arbitrator and to his alleged refusal to 
hear evidence offered and to other matters. 
No objection was taken that the leave of tho 
Court was not obtained prior to the order of 
reference. Tho Munsif who heard tho various 
objections overruled them and made a decree 
in accordance with the award. It was for the 
first time in appoal to tho District Judge by 
tho defendants that they raised tho objection 
that the leave of the Court had not been 
obtained prior to the reference, and it was 
contended that on that account thoro was no 
valid reference, aud, therefore, no valid award, 
and that an appeal lay to the District Judge. 
The District Judge accepted this contention 
and sot aside the decree and tho award and 
remanded tho case. In second appeal to the 
High (. ourt tho Judges observed that, in tho 
case beforo them, the defendants took no ob¬ 
jection beiore tho Court of first instanco on 
the ground that tho award was invalid because 
the agreement to refer tho dispute to tho 
arbitration had not received sanction of the 
Court. It is obsorved that such objection could 
have boon takon before tho expiry of the 
period of limitation allowed for preferring suoh 
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objections and nob having been taken at that 
stage it could not, at any subsequent stage, be 
put forward as a ground for setting aside the 
award. The objection was, therefore, disallow¬ 
ed on the ground of delay in making it and 
not on the ground that it was not a valid ob¬ 
jection. The necessary consequence was that 
the appeal to the District Judge was considered 
incompetent and the order of remand was, 
therefore, sob aside. 

In the Madras case ^5) the award was sub¬ 
mitted on the 29th Juno 1910 and the applica¬ 
tion to set aside was made on 18th July 1910 
which was beyond the tou days period of 
limitation prescribed by Article 153 of oohe- 
dulo I of the Limitation Act of 1908 L'here 
was thus no application within time which 
could be said to have boon refused after hear¬ 
ing objections urged. No doubt, iu that case, 
the fact that the application was itself time- 
barred was overlooked, and the actual order 
refusing to set aside the award was passed 
alter the time for making such application had 
expired. What is, therefore, needed to bar au 
appeal is a refusal of the objections after judi¬ 
cial determination by tho Court. The validity 
of tho reference to tho arbitrators was uot 
there challenged as in this case on the ground 
that all the parties interested had not joined 
in ib or that the person signing on behalf of 
one of the parties had no authority to sign. In 
this view of tho case, it was necessary for 
the Court of first instance, as also for the 
lowor Appellate Court, to cousidor the objection 
that the award was invalid because it was 
based upon a reference made by the plaintiff s 
pleader and nob by the plaintiff himself. In 
order to decide whether the reference by a 
pleader was competent or not the first ques¬ 
tion whioh thoy ha/1 to consider was whether 
the pleader had authority to make tho refer¬ 
ence. This necessitates examination of tho 
torms of the powor-of-attoruey given to a 
pleader. Under O. Ill, r. 4, Civil Procedure 
Code, tho appointment of a pleader to make 
or do any appearance, application or act for 
any person is required to bo in wiiting 
and to be signed by such person or by 
his recognised agent or by some other 
porson duly authorised by power-of-at- 
toruey to act in this behalf, and it has to bo 
filed in Court. In this case Mr. Pangarkar’s 
power-of-attorney is signed by Ilussaiubhai 


and is dated 12th May 1920. Where a Court 
has to ascertain whether a particular aot of a 
person holding a power-of-attorney for 
auother is within the scope or in excess 
of the authority conferred by the power, it is 
necessary to show that, on a fair consideration 
of the whole instrument, the authority in 
question is to be found within tho iour 
corners of tho instrument either in express 
terms or by necessary implication. The 
deoision of this question must depend upon 
tho construction of the instrument 

in each case and the intention of the 
parties as evidenced by the circumstances. 
Lord Macnaghten in delivering the judgment 
of their Lordships of the Judicial Committee 
of tho Privy Council in Bryant v. La Banquc 
Du Peui>le (6) held that, “it was well settled 
law that powers of-attorney are to bo con¬ 
strued strictly that is to say, that where au 
act purporting to bo done under a power-of- 
attorney is challenged as being in excess ol tho 
authority conferred by tho power, it is neces¬ 
sary to 6how that, on a fair construction of the 
wholo instrument, the authority in question is 
to bo found within the four corners of the 
instrument either in express terms or by 
necessary implication,’ quoted in Roy 
Badha Kishen v. Nauratan{ 7) and Chasiram 
v. Raja Mohan Bihatn Singh f8). Applying 
this test to the power-of attorney which l have 
got before mo, I am of opinion that it is a 
power of-attorney drawn up for tho express 
purpose of conducting the suit to its termina¬ 
tion in tho Court of the Munsif. It does nob 
contain any covenant or stipulations delegat¬ 
ing to tho pleader an express authority to get 
matters involved in the suit decided by any 
tribunal other than the Judge of the Court in 
which the suit is instituted. 

If the Courts below have laid the onus of 
proving the absence of authority to make a 
reference to arbitration on the plaintiff, I 
think thoy were certaiuly wrong ; particularly 
in view of the terms of tho power-of-attorney 
of the pleader. There must be express proof 
of the authority delegated and this must be 
adduced by the party who alleges such autho¬ 
rity. I, therefore, think that the burden was 

(f>) (18)3J A G. 170 ; Si L. J 1*. C. 68 ; 1 II. 836 ; 
68 L. T. 616 ; 41 W. K. 600. 

(7) 6 C. L. J. 4‘JO at p. 500. 

(8) 6 G. L. J. 63J at p. 647. 
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ou the defendant to establish that Mr. 
Pangarkar had such auth.oritv. Even if it be 
considered that it was for the plaintiff to 
prove want of authority ho has discharged the 
burden by producing the power-of-attorney of 
Mr. Pangarkar which contains no such ex 
press authorisition. 

The following cases law down that a 
pleader lias no authority to apply for making 
a reference to arbitration unless his vakalat- 
na/na is so worded as to give him that autho¬ 
rity specifically : sheo Dus Missei v. Non- 
'lun (9). In this case the objection 
was spectically taken to the tiling of 
the award on this ground and it was 
upheld and the award was set aside. In Ram- 
jiwatt Raw v. Kali Charan Singh (10) other 
objections wore raised, hut the one based on 
tho want of specific authority of a pleader to 
make the reference was not amongst the ob¬ 
jection* and consequently the Court of first in¬ 
stance when it ordered the award to lie filed 
had no opportunity of considering that objec 
tion. Tho High Court declined to outi lta'n that 
objection in revision and, while rejecting the 
plea as too late, observed as follows : "Vakulat- 
na ‘" 1 ' «n general terms is wholly insufficient 
to enable a pleader to apply for an order of 
ioforence to arb tration on behalf of his client. 
These cases no doubt were oi applications 
made by pleaders in connection with a 
reference under section 006 of the old Civil 
1 roccduro ( ode winch authorised applications 
to be made by pleaders specially authorised 
in writing in this behalf. ' The correspond¬ 
ing new provision of the Civil Procedure Code 
is contained in para. 1 of Schedule II which 
runs as follows 11 her, ’in any suit all the 
parties interested agree that any matter 
shall be referred they may ...apply to the 
Court for an order of reference. The under- 
lived words represent the changes introduced 
by the new Code. The omission of the words 
pleaders spec ally in this behalf " is Fa id 
to have dispensed with the necessity of a special 
authority in the case of pleaders to enable 
them to apply for making the reference because 
of the provisions in O. Ill, r. 1, Civil Procedure 
Code, which empower the pleader to make 
appearances, applications and acts on behalf 
of the party whom lie represents. This may ho 

( •) 7 r. \V. N. 313. 

(10) 2.1 A. 12 •, i A. L J 312. A. W. N. 11 -»07> 13.>. 
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so, but the now case requires that before any 
application could ho made to the Court eveD 
a pleader there should be an agreement 
between the parties that any matter in differ¬ 
ence between them shall ho referred to 
arbitration, as the substitution of the word 
agree” would clearly show. I have care- 
ully examined the pleadings of tho parties 
and it is not the case of the defendant that 
tne plaintiff made an agreement with him that 
tho matter in difference between them shall 
be referred to arbitration and that Mr. Pan- 
garkar merely joined in the application. The 
defendant's reply, dated 17th March 1921, 
only says that Hussainbhai and his Mukhti- 
yar l'ahirali and their pleaders Messrs. 

• h i a» garkar and D. L fjimayo were 
authorised to refer the mattei in dispute to 
arbitration. It does not say that plaintiff 
agreed with defendant to refer the matter. 
Even tho additional statement tiled on 22th 
March 1921 simply says that plaintiff himself 
through his MuhRmar and pleader had act¬ 
ually encouraged and conducted the arbitration 
and was, tin ref ore, estopped from challenging 
the validity oi tho refercnco and tho award. 
i «ut nowhere do 1 find words that the parties 
had a ireed to make the reference. Under 
Hu - circumstances, on a mere application of 
i.l angarkar, pleader, no reforenoo could be 
inado and the award based on suoh reference 
is, therefore, void and of no effect. The caso of 
an agent whose powers are much wider than 
thost ‘ [>• il pleader is quite different. Ordin¬ 
arily, ho has got power to initiate or start pro- 
00 dln -- s or institute suit, while a pleader has no 
8ll c 1 power or, at any rate, his power is limited 
to the special purpose or care entrusted to 
bun: Tcnal Amm.,1 v . Sokkammal (11), Bas- 
ungowda v. Churchigirikar (12), and Rama- 
swomi v. Bodra Nayahud (13). 

In this view ot tho caso, the second question 
us to how far acquiescence could he a valid 
substitute for authority does not arise for the 
- mp e reason that Mr. Pangarkar's applica¬ 
tion has not the very legal basis of an agree¬ 
ment between the parties to back it up. No 

amount ol ratification can raise an act which 
is void nb imho to the level of a valid one: 

(11) II Ind. C.i-, 12'.); -u l|. J33. 22 M. L. T. 14.*. 

2GS; 31 l J - 103; 12 Bjui. L. R. 223. 

•2*' 27 \ 1 ° i Ud ' (a " Jr ‘ 7 ' 38 L ’ J ' 322 • 11 L - W - T - 
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Hnsen v. Bajaram (14). I, therefore, think that 
the question is not material so far as this 
oase is concerned. 

Even assuming that that question was or is 
material for the decision of the case, I am not 
prepared to accept the finding of the Court be¬ 
low on that point as in any way binding as 
against me. That finding appears to have been 
arrived at without sufficient material being 
plaoed before the Court below and is vitiated 
by reason of its being based on an erroneous 
view of the law as to the burdeu of proof. 
The defendant has not cared to raise proper 
pleadings on that point and no proper issues 
have been framed. Moreover, I have not got 
before me and I presume the lower Court also 
had not before it the whole of the proceedings 
of the arbitrators, to satisfy myself after care¬ 
ful scrutiny, as to how far the alleged acts and 
oonduct of plaintiff, his agent and pleaders be¬ 
fore the arbitrators justify the inference of 
acquiescence and ratification sought to be 
deduced therefrom. I do not, therefore, uphold 
the findings of the lower Courts on the point 
of acquiescence. 

The third point about the award being 
indefinite and incapable of enforcement and 
the arbitrators being guilty of misconduct has 
not been seriously argued before me and 1 do 
not think myself called upon to deal with it 
at any length. 

lhe result is, that the appeal succeeds and 
is allowed. The reference and the award is sot 
aside and the Court of first instauco is directed 
to proceed with the trial of the case on 
the merits from the stage when the reference 
was made and to decide the 6uit in accordance 
with law. As regards costs of this appeal, they 
will be paid by the respondent .Sita Dai out of 
the assets of Pannalal in her hands. The 
costs of the Courts below will be costs in the 

suit. 

Appeal allowed. 

(14) ‘20 lnd, Cas 813; lo N. L. H. 133 at. p 137. 


LAHORE HIGH COURT 

Civil Revision No. 673 of 1923. 

'January 29, 1924. 

Present: —Mr. Justice LeRossignol. 

KEWAL RAM —Plaintiff—Petitioner 

versus 

ALLAH DIYA and another - 
Defendants—Respondents. 

Bond . execution of , proof of—Interest, covenant for 
payment of—Burden of roof. 

Wheu a stipulation as to the payment of interest is 
found in a bond the execution of which is either proved 
or admitted, the ont/s of proving that the covenant to 
pay interest has found its way into the bond without 
the consent of the debtor must be on the letter. 

Revision against the decree of the Senior 
Subordinate Judge, with appellate powers, 
Ambala, dated the 9th July 1923, affirming 
that of the Subordinate Judge, 4th Class, 
Tagadhri, District Ambala, dated the 1st May 
1923. 

Mr. Shamair Chand, for tho Petitioner. 

JUDGMENT. —Plaintiff in this case sued 
defendant ou a bond for Rn. 141. The sum 
due was to he paid by half-yearly instalments 
without interest but there was a stipulation 
that in case of default the instalment should 
he payable with interest at 2 per rupee per 
harvest. Tho Courts below have decreed for 
tho plaintiff hut only as regards tho principal, 
on a plea by the defendant, who admitted the 
execution of the bond, that he had not co¬ 
venanted to pay any interest. 

The Courts below have held that plaintiff 
was not proved that thero was any covenant 
to pay interest in case of default. They have 
thus laid tho onus of proving tho issue ou the 
plaintiff. When such a stipulation is found 
in a bond, the execution of which is either 
proved or admitted, it seems to me that tho 
onus of proving that a covenant to pay interest 
has found its way into a bond without the con¬ 
sent of the debtor must ordinarily lie upon the 
debtor. 

T or these reasons I accept the petition, but 
I do not think that plaintiff is entitled to all 
the interest he t claims. • The race is a high 
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ouo, being 25 per cent, per annum. I allow 
him interest at the rate of 12| per cont. per 
annum and modify the decree of the Court 
below by ra'sing the sum payable to the plaint¬ 
iff to Rs. 120 with proportionate costs through¬ 
out. 

z. K. Petition accepted. 


PATNA HIGH COURT 

Civu, Revision No. 375 of 1922. 

May 22, 1923. 

Present :—-Mr. Justice Mullick, and 
Mr. Justice Macpherson. 

UMAR BAHADUR alias NUNKU MIAN 
Pla intie f—Petitioner 
versus 

KHAJA MOHAMAD KARIM NAWAB 
and others—Defendants— 
Opposite Party. 

Civil Procedure 'ode {Act V of P 08) s. 115,0. 
XXXIII, r. 5 (I) — Application Jon lave to su< iu 
forma pauperis dismissal of— licvisim, wlutlur lies— 
Provincial Inst Ivci.cij Art (F >/ 1320) s. ‘28 - ]mo,vcnt 
untlisr.honjcd, whether ran sac to recovtr debt dw ajttr 
adjudication. 

Where a r'ourt fi:sd-s upon the materials placed he- 
fero it th it an applicant f ir lo ve to -ue as a piupor 
i- not unable to pay the Court-fee' due from him, the 
High Co irt will not interfere with the ordor in 
rovi-ion. 

Quaere : — Whether a pormti who li:i; been declared 
an insolvent can,while hi; e-ta'e i- ^till in tho hand; 
of the Receiver, maintain a uit for the recovery of 
hi; -hare in the dower of hi; daughter which ha; bo- 
oomo due -ince the adjudication ordor wa; made 
against him. 

Case law discussed. 

Revision from an order of the Subordinate 
•Judge, 1st Court, Patna, dated the 19th 
September 1923. 

Mr. S. A. Milter, for Mr. Md. Ishfaq, 
for tho Petitioner. 

Messrs. .S'. M. A'. Mullick and Kailaspnti, 
for the Opposite Party. 


Mullick, J :—The question here is, whether 
the petitioner an undischarged bankrupt is en¬ 
titled to sue in forna pauperis for the re¬ 
covery of a debt which he claims to have be¬ 
come due since the adjudication order was 
made against him The claim is for a sum of 
Rs. 12,929-10-8 on account of the petitioner’s 
share of a dower-debt duo to his deceased 
daughter from her husband the defendant 
No. 1. 

Being unable to pay the Court-fees tho peti¬ 
tioner applied for leave to sue as a pauper, 
and the Subordinate Judge after due inquiry 
having dismissed his application the petitioner 
now prays for the exorcise of our revisional 
jurisdiction. 

Now, the first question is whether the peti¬ 
tioner has any right of property in the debt. 
On behalf of the opposite party it is contend¬ 
ed that lie has no such right inasmuch as 
upon the passing of tho adjudication order his 
properties vested in a trustee in bank¬ 
ruptcy who in this caso is tho Court itself. 
Tho law applicable is contained in section 28 
of the Provincial Insolvency Act of 1920, 
which has to he interpreted with reference to 
the decided cases both in India and in England. 

In In Tie New Land Development Association 
and Grap (1) the question for decision was 
whether an undischarged bankrupt could not, 
even before the intervention of the trustee in 
bankruptcy, convey to a hona fide purchaser 
for value real estate acquired after tho bank¬ 
ruptcy, so a* to give a good titlo to tho pur¬ 
chaser as against the trustee. It was neces¬ 
sary in this caso to consider tho earlier case 
of Cohen v. Mil-hell (2), in which tho broad 
proposition was laid down that, until the trustee 
intervenses, all transactions by a bankrupt 
after his bankruptcy with any person dealing 
with him hona ji Ic and lor value in respect 
of his after acquired property, whether with 
or without the kuowledgo of tho bankruptcy, 
are valid against tho trustee. The Court 
of appeal held in In lie New Land Develop - 
un nt Association and Gray that tho rulo in 
Cohen v. Mitchell, (2) applied only to personal 
estate; and tho Legislature thereupon in- 

(1) (1832) 2 Ch. D. 138; G1 L. J. Ch. 323 ; 66 L. T- 
101; 10 \V. R. 205. 

(2) (1800)25 Q. B. O. 262; 50 L. J. Q. B. 409; 63 
L. T. 206; 38 VY. R. 551; 7 Morrell 207. 
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tervened by enacting section 47 of the 
Bankruptcy Act of 1914 (4 & 5 Geo. V, 
chapter 59) and gave statutory effect to the 
decision in Cohen v. Mitchell (2) and extended 
the benefit of it to real estate. 

The bankrupt's interest has sometimes 
been called special property and it is reason¬ 
able, therefore, that he should be competent 
to deal with the estate subject to the rights 
of the trustee. 

As regards the right of action, the general 
rule was that the right except for personal 
injuries and the like passed to the trustee ; but 
even where the right bad passed to the trustee 
the bankrupt might suo, the amount recovered 
being subject to the right of tho trustee to claim 
the proceeds. So it was held iu Wadltng v. 
Oliphant (3), that a bankrupt may sue for rent 
due and in Buchan v. Hill (4) that he may 
suo for partnership account. Having regard 
to the provisions of section 47 of the present 
English Bankruptcy Act, 1 have no doubt that 
the bankrupt will have the right to maintain 
an action in respect of property of evey kind 
subject to tho intervention of the trustee. 

In India there has been some conflict of 
opinion. In Kristocomul Miller v. Suresh 
Chunder Deb (5) it was held that a prior 
purchaser from an undischarged insolvent of 
tho latter’s share iu immovable family prop¬ 
erty was entitled to recover as against a sub¬ 
sequent purobasor from the Official Assignee. 
A contrary view seems to have been taken iu 
Rowlandson v. Champion (6) and in A. B. Miller 
v. Abinash Chunder Dutt 17). Again, Row¬ 
landson's case was distinguished in a later 
Madras case, namely, Sriramulu Naidu v. 
Andalammal (8) and the rule laid down in 
Kristcomul's (5) case was approved. Finally in 
this Court it was held in Khilafat Husain 
v. Azmal Husain (9) that a person who has 
been declared an insolvent cannot, while bis 
estate is in the hands of the Receiver, maintain 
a suit in bis own name for the deferred dower 
of his daughter even though tho Receiver 

(3) (1875) 1 Q. B. D. 145 ; 45 L. J. Q. B. 173 ; 33 
L. T. (N. S.) 837; 24 W. R. 246. 

(•») (1888) W. N. 233. 

(5) 8 C. 556; 12 C. L. R. 253; 4 Iud. Deo. (N.S.) 358. 

Ifi) 17 II. 21; 6 Ind. Dec. (N. S.) 14. 

(7) 2 C. W. N. 872. 

(8) 80 M. 145 ; 17 M. L. J. 14. 

19) 54 Ind. Ca9. 699. 

I C—8 


has refused to bring such suit. As this 
authority is directly in point and is binding 
upon us, it might have been necessary to 
make a reference to a F ull Beuoh if I had not 
been of opinion that there was another clear 
ground upon which the application could ho 
dismissed. 

In my opinion there has been a due exercise 
of jurisdiction on the part of the Subordinate 
Judge and it is not competent for us to inter¬ 
fere in revision in this case. The Subordinate 
Judge has found upon the report of a Sub- 
Deputy Collector and upon other materials 
placed before him that tho petitioner is not 
unable to pay the Court-fees due from him 
and that ho has a house worth several thou¬ 
sands of rupees. Tho petitioner might with 
propriety have asked the Insolvency Court to 
bring the suit, but he has not chosen to take 
that course. In the circumstances, there is no 
merit in bis application. 

The application is dismissed with costs : 
hearing foe two gold mohurs. 

Macpherson, J. —For the reasons given in 
the penultimate paragraph of the judgment just 
delivered by my learned colleaguo, I concur in 
the order proposed. 

z. k. Application dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 870 of 1923. 

November 19, 1923. 

Present : —Mr. Justice Moti Sagar. 

Musammat ASGHARI BEGUM 
—Defendant - Appellant 
versus 

IRSHAD-UD-DIN— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of 1908) ss. 47, 144-- 
Atiction-purchascr, whether parly to suit—Restitu¬ 
tion, whether can be granted against auction-purchaser 
—Order refusing restitution, whether decree—Appeal- 
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Restitution under section 1U of the Civil Procedure 
Code ovaaot be obtiiao i as against a b ma fide auction- 
purohnor at an auotioa-salo held by a Court which 
had jurisdiction to hold the same. 

Alma fide auction-p irehasor is not a party to 
the suit within the meaning of section '*7 of the 
Civil Proce 1 ire Colo and an order refo ing restitution 
asagiiast him D net. therefore, a decree and is, conse¬ 
quently, not appo liable. 

Rctoa Wahton v. Ra»n Kishen Singh f 14 C. 13 ; 13 I. 
A. 10 * ; 10 Iq l 3 it 4*23 ; 4 iar P. C. J. 7 10 ; 7 I ad. 
Deo. (N S.) 13 (P. C.) ; Zainin-ul-nbdtn Khanv. 
Muhammad Asghar Ali Khan , 10 A. 10R ; 15 I. A. 13 ; 
5 Sir. P. C. J. 12 >; 0 Ind. Doc. (X. 3.) 11*2 ; Peary Lai 
v. Hanijunni&sa Bthr. 34 Ind. Ca«. 303 ; 33 A. 210; 
14 A. L. J. ^02. roliod on. 

Miscellaneous second appeal from the order 
of blio District Judge, Karnal, dated the 13th 
January 1923, affirm ng that o( the Senior 
Suhoidinato Judge, Rolitak, dated the 3rd July 
1922, rejecting the application for restitution of 
the houso in dispute. 

Mr. Shamair Chand , for the Appellant. 

uala Jagan Nath , for the Respondent. 

JUDGMENT. —The iacts of the case giv- 
ing rise to this second appeal are briotly these: 

In 1009 one Musxmmit Asghari Begum 
executed a deed of mortgage in respect of a 
certain house in favour of one llafiz Muham¬ 
mad Yusaf. The houso orgiually belonged to 
Izhar-u 1-din, husband of the mortgagor, hut 
it is alleged that lie had transferred it to his 
wife in li* u of her dower more than 25 years 
ago and that sinco then she had been in pro¬ 
prietary possession th -reof. In 1013 Izhar- 
ud-din executod a deod of gift in r< i sp et of 
this very house in favour of his daughter 
Mil, xmmut Asmat-ul-Nisa. In 1915 Hafiz 
Muhammad Yusaf brought a suit for the 
recovery of his money due on the mortgage 
impleading all the three persons Musimmnt 
Asghari Begum, her husband and daughter as 
defendants to that suit. Musammit Asghari 
Begum and her husband did not put in an ap¬ 
pearance and the suit was contested by Asmat- 
ul-Nisa alone. On tho 4th December 1915 
the suit was decreed against all the three 
defendants, tho decree being ex parte against 
M mamma t A«ghari Begum. Against this deci¬ 
sion an appeal was preferred to tho District 
Judge but dismissed. A second appeal was 
filed in tho High Court and met with the same 
fate. In tho meantime, the decree was exe¬ 


cuted and the house which was under mort¬ 
gage put to auction by tho decree-holder. It 
was purchased by one Irsbad-ud-din who is 
the only respondent to this appeal. On tho 
8th of August 1917 Alusammat Afghari 
Begum made an application to the Senior Sub¬ 
ordinate Judge of Karnal for setting aside the 
ex parte decree which was passe! against her 
on the 4th of December 1915. This application 
was rejected on the ground that the Senior Sub¬ 
ordinate Judge had no jurisdiction to entertain 
it. This order was subsequently set aside 
by the High Court ou the 9th of March 1920, 
and tho case remanded to tho Senior Subordi¬ 
nate Judge cf Karnal for tho decision on tho 
merits. On the 7th of June 1920 the ex parte 
decree was set aside and the defendant Musam- 
■niat Asghari Begum directed to put in her 
written statement which slio did the next day. 
Tho plaiutilf, II,i fiz Muhammad Yusaf, had by 
this timo become insolvent and the Official 
Receiver to whom notice was issued by tho 
Senior Subordinate Judge refused to proceed 
with tho suit An application was made 
by Irshad-ud-din, tho auction-purchaser, to 
he impleaded as plaintiff to this suit hut it 
was rejected. On the 13th August 1920 the 
order of the 7th of Juno 1920 setting aside 
tho ex parte decree was cancelled. Against 
this order an appeal was filed and the order of 
tho 13th of August 1920 was eventually set 
aside by the High Court and tho case again 
remanded to the Senior Subordinate Judge of 
Karnal to lie decided on tho merits. It appears 
that when tho case came back to tho Senior 
Subordinate Judge the plaintiff failed to put in 
an appearance and the case was accordingly dis¬ 
missed lor default- on tho 12th of November 
1921. Muwmmnt Asghari Begum then put 
in an application for restitution against Irshad- 
ud-din under section 144 of the Civil Proce¬ 
dure Code alleging that tho ex parte decree in 
execution of which the property had been sold 
lmd beou set aside and that she was, there¬ 
fore, entitled to the possession of tho house. 
Tho Senior Subordinate Judge was of the 
opinion that section 144 of the Civil Procedure 
Code did not apply and rejected tho applica¬ 
tion. 1 his order was upheld on appeal by tho 
learned District Judge on the 13th of January 
1923. 

Miisammat Asghari Begum lias now conic 
up in' second appeal to this Court, and it 
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has been contended on her behalf that the 
learned District Judge was wrong in holding 
that section 144 did not apply and that an ap¬ 
plication under that section was not compe¬ 
tent. A preliminary objection has been taken 
by Mr. Jagan Nath on behalf of the respondent 
that no appeal lies. It is pointed out that the 
order appealed against is not a decree within 
the meaning of section 2 of the Civil Proce¬ 
dure Code and that an appeal is, therefore, not 
competent. In my opinion this contention is 
well founded and must prevail. It is not 
denied that Irshad-ud-din was a bona fide 
auction-purchaser for value and there is ample 
authority for holding that a hcma fide auction- 
purchaser for value is not a party to the suit 
within the meaning of section 2 or section 47 of 
the Civil Procedure Code. The order in ques¬ 
tion is clearly not a decree and, therefore, not 
appealable. 1 am further of opinion that restitu¬ 
tion cannot be obtained under section 144 
of the Codo of Civil Procedure as against a 
bana, fide auction-purchaser at an auction-sale 
held by a Court which has jurisdiction to hold 
the same, see Hew Muhton v. Ham Kishan 
Singh (1), Zain ul Abdin Khan v. Muhammad 
Asghar Ah Khan (2), and Peary Lai v. Hani- 
funnissa Bibi (3). No authority to the con¬ 
trary has beon cited by the learned Advocate 
for the appellant and there can be no doubt 
that the order passed by the learned Judge of 
the Court below is correct. 

The result is that the appeal falls and is 
dismissed with costs throughout. 

Z. K. Appeal dismissed. 

(1) U C. 18 ; 13 I. A. 100 ; 10 lnd. Jur. 428 ; 1 
Sar. P. C. J. 740 ; 7 lnd. Doc. (N.S.) 13 (P.C.). 

(2) 10 A. 106 ; 15 I. A 13 ; 5 Sar. P. C. J. 12'J ; 
6 Iud. Deo. (N.S.) 112. 

(3) 34 Iud. Can. 3o3 ; 38 A. 240 ; 14 A. L. J. 302. 


SIND JUDICIAL COMMISSIONER S 

COURT. 

Civil Original Suit No. 707 of 1921. 
January 22, 1924. 

Present :—Mr. Rupchand Bilaram, A. J. C. 

MAHOMED FARUG—Plaintiff 

versus 

SIDIK and others—Defendants. 

Landlord «> d Tenant — Possession of properly as ten¬ 
ant at will , when becomes adverse—Burden o) proof— 
Non-payment of rent , effect of — Possession of tenants * 
their 9 nature of—Suit for possession on being dispossessed 
hi co-owner—Necessary parties—Limitation Act (IX 
of 1918) Sch . /, Art. 144. 

When a person occupies a property as a tenant at 
will tho onus is on him to prove that the relationship 
so created subsequently ceased to exist and that his 
possession beoamc adverse to that of tho lessor, 
p. 64, col. l.j 

Mere non-payment of ront or discontinuance of 
payment of rent for twelve yea»s by a tenant would 
not create adverse possesion as against tho owner, 
fp. 61, col. 1.] 

Jagdeo Narain Singh v. Baldeo Singh , 71 lnd. Cas. 
•J81; 4J I. A- 3J9 ; 3 P. L. T. 605 ; (1922) A. I. R. (P.G.) 
272 ; 36 C. L. J. 499 ; 33 3i. L. T. 1 ; (1923) M. W. N. 
301 ; 2 ; at. 32 ; 27 C. W. N. 925 ; 45 M. 1 • J. 160 
(P. C.) : Prctnsukhdas v. Dhupta , 2 A. 517 ; 4 lnd. Jur. 
650 ; 1 lnd. Dec. (N. S.) 190», htingoo Lai V. Abdool 
Gulfoor , 4 C. 314 ; 3 C. L. R. 119 ; 3 lnd. Jur. 461 ; 2 
Iud. Dec. (N. S.) 19J ; Dadoba V. Krishna » 7 13. 31 (1) 
Iud. Dec. (N. S.) 22, roliod upon. 

Nor would tho carrying out of any alterations in the 
hoU'O by tho tenant to suit his convenience bo evi¬ 
dence of adverse possession. !p. 64, ool. l.J 

When a person is in possession of a property as a 
tenant at will, the jjosiessicu of his heir after his 
death does* not ipso facto become adverse against the 
owner and he must show that by some subsequent 
act his possession became advorse to that of the 
owner, [p. 64, col. l.j 

Badhibai v. Shane , (1867) 4 Bom. High Court Ap¬ 
pellate Judgment, 155, Ilangoo Lai v. Abdul Gaffotr , 
(1879) I. L. R. 4 Cal. 311 and Krishnuji v. Bam- 
chandar , (1893) 1. L. R. 18 Bom. 255, rolied upon. 

Where ar. occupant of a house paid ront to nobody, 
u ed the place as his own openly and in his own light, 
to the knowledge of the person claiming to bo the 
landlord, unequivocally disclaiming to hold it as a 
tenant, kept it under his lock and key when it was 
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uot required, and his name was shown in the Muni, 
cipal registers as an occupant and he continued to re¬ 
ceive Municipal house tax bills : 

I It id that he acquired title to the house by ad¬ 
verse possession on the expiry of 12 years from the 
date of the disclaimer, [p. 01, col. *2.] 

, A tenant can, without giving up possession as such 
acquire right to a property by advorse possession. 
L’p. 61, col. 2.j 

Neither Article 139 nor Article 11*1 of the Indian 
Limitation Act contemplate that a lessee or tenant at 
will or a tenant at sudoranoo should givo up p3>ses- 
sion of his property before the period of limitation 
oommonces to run. [p. 01, col. 2.J 

Diias lCu»war V. Dcsruj, 30 lud. Gas. 299 ; 37 A. 
557 at p. 562 ; L'J C. W. N. 1207 ; 29 M. L. J. 335 ; 2 
L. W. 63o ; 18 M. L. T. 218 ; 13 A. L. J 021 ; 17 Horn. 
h. 11. 1000 ; 22 G. L. J. 510 ; (IJ15) M. W. N. 757 ; 42 
I. A. 202 O’. C.), distinguished. 

When a person who had originally boon in more 
permissive occupation or possession, subsequently 
asserts adverse possession, Articlo 111 and not Article 
131 of the Indian Limitation Act applies, j^p. G5, 
col. l.J 

Gobindial Seai v. Dcbcndranalh Malik, 5 G. 
07 J at p. 630 ; 5 G. L. 11. 527 ; 2 Iud. Deo. (N. S.) 
1040 ; Gubhid Lai Seal v. Dibendranath Mulhck , 6 G. 
311; 7 G. L. R. 181 ; 3 Ind. Dec. (N. S.) 203 ; 
followod. 

in a suit for possession by one co-owner, other co- 
ownocs are not necessary parties, [p. 66, col. l.J 

Ahmed Sahib Shutari v. Magncbite Syndicate, Limit- 
id, 2 J Ind. Gas. GO; 39 M. 501 ; 2 L. W. 100 ; 17 M. 

L. 1. 387; 28 M. L. J 598; Bhagwarsa v. Maroti, 

13 T. G. 3 15, followod. 

Mr. K. V. Castelhne, for the PlaiutilT. 

Mr. Diiujomal NarainsinQ, for the Defend¬ 
ants. 

JUDGMENT.— The plaintiff, who wasdis- 
possessed of the property in suit 

uuder a decree of this Court passed in Suit 

No. 140 of 1918 uudor section 9 of the 
SpeciGo Relief Act, now sues for possession 
of the samo basing his claim on title. The 
following issues have been raised by the Court 
ou the pleadings ot the parties:— 

1. Is the suit, or auy part thereof barred 
by suit No. 140 of 1918 ? 

2. Is the plaintiff the owner of the proper¬ 
ty in suit V 

3. If not, has the plaintiff or his pre- 
decessors-in-title been in adverse possession of 
the property in suit for the statutory period ? 


4. Can plaintiff claim by way of advorse 
possession ( a) being himself out of possession 
as alleged by him in the plaint (b) in the face 
of decree in suit No. 140 of 1918? 

5. Is the suit in time ? 

6. General. 

Issues Nos. 2 and 3.—The two main issues 
in^this case are issues Nos. 2 and 3. The plaint¬ 
iff is the son of Pir Haji Jan. The defendants 
are the heirs of one Haji Yakub. It is ad¬ 
mitted that the house in suit belonged to Haji 
^ akub. The plaintiff relies on his title, Grstly, 
ou the alleged purchase of the house by Pir 
Haji Ian from Haji Yakub in 1890, and posses¬ 
sion of the property uuder such title from D9U 
to 1917, and, secondly, on acquisition of title 
by adverse possession. lie asserts that Pir 
llaji Jan carried out certain alterations to 
the building at the commencement of his 
occupancy; that ho paid no rent for the 
house; (<•) that the plaintiff carried out certain 
repairs in 1902; (</) that the plaintiff paid no 
rent and continued in undisturbed possession 
of it, and (<■) that ho openly disclaimed the 
title of Haji Yakub in 1904 in his application 
Ex. 6 for raising attachment on the propertyi 
aud followed it up by publishing a notice 
Ex. 18. The plaintiff further rolies ou the 
said acts as corroborative evidence of his pur¬ 
chase. 

L'he defendants have, on the other hand, de 
nied the purchase, and have pleaded that Pir 
Haji .Ian was a monthly tenant, and that on 
his death the defendants obtained possession 
of it, and continued in possession till 1917 
when the plaintiff attempted to forcibly ob¬ 
tain possession which led to a criminal com¬ 
plaint being tiled by Sidik, son of Haji Yakub, 
and to the subsequent possessory suit which 
was decreed in his favour. It is admitted that 
Pir llaji Jan continued in possession of the 
house till his death which is said to have 
tukeu place in 1900, and that for a number of 
years he paid no rent. It is also admitted 
that certain alterations were effected at the 
time he went into possession. The communi¬ 
cating doors and an arch between the house 
in suit and the adjoining houso occupied by 
llaji 'i akub were closed. The plaintiff has 
given evidence that the walls wore also raised 
to cod vert the house into a residential house 
lor a Paul a Pir family and that Pir Haji Jan 
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incurred the expenses, and I see no reason to 
disbelieve this evidence. 

The question of vital importance on which 
the parties are at issue is, whether the plaint¬ 
iff continued in possession after the death of 
Pir Haji Jan, and in dealing with it, the safe 
principle is to consider whioh story fits in with 
the probabilities of the case and with the ad¬ 
mitted facts: Davis v. Maung ShweGo{l). It is 
proved by Ex. 33 that the names of the Pirs 
were shown in the Municipal Jamnbandi re¬ 
gisters as the actual ocoupants of the house. 
These registers are propared under section G3, 
cl. (c) of the Bombay Distriot Municipal Act, III 
of 1901, and render the occupants shewn 
therein liable to pay house-tax under the pro¬ 
viso to section 68 of the Act, the owner being, 
however, primarily liable for payment of 
suoh tax. Those entries are evidence that on 
inquiries made by the Municipal authorities, 
the Pirs were shown to bo in actual occupation 
of the property. 

The plaintiff has asserted in his evidence, 
and it has not been seriously contested, that in 
subsequent years also tho Municipality sub¬ 
mitted their bills for house-tax to the plaintiff. 

In 1904 when the house in suit was ordered 
to be sold in oxooution of the mortgage-decree 
in suit No. 227 of 1903 passed against Ilaji 
Yakub, tho plaintiff filed the application 
Ex. 6 under section 258, Civil Pro¬ 
cedure Code, for raising attachment. This 
application was, however, incompetent 
as tho property had not been attached. 
Tho Court did not hold any inquiry into his 
titlo, but passed an order Ex. 6-A, notifying 
his claim in the sale proclamation as a disputed 
claim. He followed up this application by a 
public notice Ex 18 which he distributed at 
the Court auction, with the rosult that the 
property was not sold. 

It is not likely that the plaintiff would put 
in his application Ex. 6 or issue the notioe 
Ex. 18 or that tho bidders would not buy the 
property unless the plaintiff had some colour of 
right. lie possessed no document of title to 
prove his olaim. It is, therefore, probable that 
he was in actual possession of the property. 

(1) 11 lad. Gas. 801 ; 13 Bom. L. R 701 at. p. 705 ; 
16C. W. N. 934 : (lull) 2 M. \V. N. 7 >; 11 C. L. J. 
260 ; 1 Bur. L T. 22 J ; 8 A. L. J. 1103 : 38 C. 805 ; 
10 M. L. T. 155 ; 21 M. L. T. 1127 : 38 I. A. 155 
(P. 0). 


Haji Yakub himself applied to the Court on 
tho 18th December 1907 claiming exemption 
from arrest and in that application, which is 
Ex. 8, he asserted that he was in possession of 
one house in whioh he aud his family were 
residing. It is not likely that ho would make 
a misstatement as to the fact of his being in 
possession of only one house when the two 
houses, though adjoining, stand on two separate 
Survey Numbers. 

The inter-communicating doors whioh were 
blocked up in Pir Haji Jan's life-time were ad¬ 
mittedly not opened till 1920 after tho defend¬ 
ants obtained possession of 1 the property in exe¬ 
cution of the decree in the possessory suit aB 
would appear from paragraph 10 of the affida¬ 
vit of tho defendant Sidik dated 23rd February 
1920. If the defendants used the back portion 
of tho house for storing boat accessories, it is 
least likely that they would keep the com¬ 
municating doors blocked. They have not 
asserted tliat they used the front door of the 
house for access to tho portion where they 
stored their boat accessories. 

Their story that they reserved the front 
part of tho house for use by neighbours on 
ceremonial occasions and that it remained 
locked up for seventeen years except ou such 
occasions is inherently improbable. Haji 
Yakub was too poor to bo so charitable. No 
neighbours have been called to show that 
they obtained permission from Haji Yakub to 
use the house and used it for their own pur¬ 
poses. 

Mir Avub Khan Ex. 12, a respectable oitizen, 
a .Special First Class Magistrate, Bar-at-Law, 
and belonging to the ruling family of Las 
Bela, has deposed that he visited tho Pirs 
once every year in the house in suit from 
1891 to 1904, and again from 1908 to 1917 
after bis return from England, and that he 
also visited them on other coromouial occa¬ 
sions; that on all such occasions ho visited them 
in tho front part of the house in suit which 
was used as an oink, and that ho has known 
the house in suit as the Fir's house. No 
doubt he admits that the plaintiff iB his Pir 
aud tliat ho looks upon him with respect. 
This circumstance by itself would not bo 
sufficient to discard bis evidence specially 
when it fits in with the admitted facts and 
the probabilities of tho case. The plaintiff, 
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Ex. 10, Kazi Abdul Aziz, Ex. 11, Abdul Rahim, 
Ex 13, Ahmed Neki, a relation of the defen¬ 
dant?, Ex. 14 and Sidik Ex. 15, all speak to 
the house being used by the Pir continuously 
up to the date of the disturbance. 

The plniutiil lias attempted to improve his 
case by asserting that not only this house was 
used as an otak after the death of Pir llaji 
Ian, but also used by him a3 a family residen¬ 
tial house. il'.e plaintiff adm'ttedly had his 
own house opposite where he was living with 
his family during Pir Haji Jan’s lile-time. 
His statement that he had two wives and that 
one of them lived in the house in suit during 
the life-tun.‘ of Pir Haji Jan, is not true, and 
is belied by Kazi Abdul Aziz Ex. 11, who 
states that the plaintiff married his second 
wifo after Pir llaji Jan’s death. In the 
possessory suit the plaintiff asserted that 
his nephews who were living in the house in 
suit at the time of Pir llaji Jan’s death remov¬ 
ed to his house and that he and his family 
removed to the house in suit, lie did not 
allege then that Ins second wife was living in 
the house iu suit. 11 is story that he removed 
to the house iu suit on Pir llaji Jan’s death 
or that his nephews, sons of Pir Mahomed 
Sadik, slutted to las own houso is improbable. 
Pir Mahomed idik laid also puicha'ed a plot 
(or himselt duriug Pir llaji .Ian’s hie-timo. It 
is not likely that alter las purchase ho would 
continue to live with Ins lamily and children 
in the house iu suit, a part of which was used 
as an oink, and the remaining portion would be 
required by Pir llaji Jan for luinsell and his 
own wife or wives. It is not unlikely that 
after Pir Haji .Jan’s death the house iu suit 
was used by tin 1 plaintiff as an olok, and occa¬ 
sionally for putting up liis guests or relations 
and that when the plaiutiff had no visitors to 
receive or no guests to put up, he kept the 
houso under his lock and key. 

I am not prepared to accept the version of 
the defendants that they had possession of the 
houso for seventeen years aud that without any 
colour ol right the plaintiff attempted to tako 
fordblo possession ol the house in December 
1917. This version is against the probabili¬ 
ties of the case and is not supported oy reli¬ 
able evidence. The broker Visbinji Ex. 27 
deposed to having visit, u the property at the 
time ho brought about tho mortgage trans¬ 
action Ex. 17, and to have been told by llaji 


Yakub that the front portion of the house was 
vacant and under his lock and key while the 
back part of it was used for storing boat acces¬ 
sories. There was no occasion for him to 
visit the place in 1901, as Ex. 17 was not the 
first transaction between tho parties. The 
same property was already mortgaged to the 
same mortgagee by the deed of 1899 Ex. 26. 
There was no occasion for Visbinji to visit the 
place and, curiously enough, if ho did visit the 
place lie does not get tho door opened to 
inspect the accessories of tho boats 
which were being mortgaged. Uajiani, defen¬ 
dant No. 1, ^Ex. 28) is an old woman of eighty 
years and appears to have been tutored to give 
evidence. 8he cannot say if tho plaintiff broke 
open tho lock eight or ten mouths or two or 
three years after Pir llaji Tan’s death. 

The defondant Paood Ex. 29, has been 
recently convicted of theft. Joosa Ex. 30 
is a cousin and friend of .Sidik, deceased; 
Allahdiu, the hotel-keeper, and Sale-Mahomed, 
the carpenter, Fx. 31 were called to prove 
that thoy saw tire front door locked up aud do 
not carry the case of the defendants very 
far. 

Mahomed Ismail Ex. 20 states that Sidik 
offered to let the houso on rent to him 
two or three months before the disturbance 
in Dec •moor 10l7. He did not, however, get 
the door opened It may lie that Sidik intend¬ 
ed at that tim,' to take forcible possession of 
tho house and to let it out. 

Defendant No. 4 admits that Sidik sold tho 
adjoining house in which the defendants livod 
in 1917 about tivo or six months before the 
disturbance, for lls. 7.100. It is very likely 
that as tho defendants had to give up posses¬ 
sion of their own house, they thought of eject¬ 
ing the plaiutiff who had paid no price for the 
house and claimed to ho iu adverse possession 
and that •'•idik put his lock over tho lock of 
the plaintiff I hold that tho plaintiff has pro¬ 
ved that lie continued iu possession of the 
house from 19 0 to 1917 till about tho time 
oi tho disturbance. The plaiutiff lias also 
given evidence to prove that fie carried out 
certain r< pairs alter the cyclono of 1901. The 
defendants do not allege carrying out any 
repa.rs to the house alter Pir llaji Jan’s death. 

1 6eo no reason to disbelieve the plaintiff’s evi¬ 
dence on tiffs point as well. 
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"With regard to the alleged purchase of the 
house, it is said that Pir Haji Jan purchased it 
from Haji Yakub by a sale-deed for Rs. 1.000 
and that the purchase-money was utilised in 
discharging the mortgage-deed, dated 12th 
November 1888, (Exhibit 16) executed by 
Haji Yakub in favour of Noor Mahomed 
Lalan. This sale deed is said to have been 
lost in the cyclone of 1901-02. The plaintiff s 
story of the execution of this sale-deed is high¬ 
ly improbable. It is said to have been written 
on a stamped paper of Rs. 10 by a bond- 
writer. Though Kazi Abdul Az'z Ex. 11, 
the friend and advisor of the Pirs, admits that 
he knew that the deed required registration, 
and that ho told Pir Haji Jan to hive the deed 
registered, and mutation of the names of the 
property effected, Pir Haji Jan failed to get 
either the deed registered or the mutation of 
names effected. Even the san ul of the plot 
Ex. 19 remained with Haji Yakub and 
has been produced in Court by the defend¬ 
ants. The story of the alleged purchase 
is inconsistent with the subsequent con 
duct of Haji Yakub in mortgaging the same 
property during the life time of Pir Haji Jan 
in 1899 by Ex. 26 and again in 1901 by Ex. 17. 

The plaintiff has considerably altered his 
case in tho present proceedings, by setting up 
the sale and by attempting to show that Pir 
Haji Jan got into possession of the plot for the 
first timo after his alleged purchase. 

In his deposition in tho possessory suit the 
plaintiff stated as follows: — 

“ The house was the property of Haji Yakub. 
My father occupied the house and ho may 
havo got permission from Haji Yakub. My 
father paid no rent to Haji Yakub. My 
father was not Ilaji Yakub’s Pir, l don’t know 
if he lived there rent free or if he paid rent" 
Kazi Abdul Aziz (Ex. 11, lino 100, is not sure 
if Pir Haji Jan occupied tho house prior to or 
after tho alleged purchase of 1890. 

Noor Mahomed Lalan (Ex. 21) in whose 
favour the mortgage-deed of 1838 Ex. 10 was 
executed states that Pir Haji Jan was living 
in the house at the timo when he advanced 
the loan, and that Haji Yakub told him that 
ho had allowed Pir Haji Jau to stay there as 
he was bis Pir. It would appear from bis 
evidence that Pir Haji Jan was in occupation 
of.tho bouse prior to tho date of the alleged 
purchase. «. There , is no reason why Noor 


Mabmed Lalan should give false evidence in 
favour of the defendants. His evidence finds 
support in the statement contained in Ex. 18 
published by the plaintiff in 1904 where he 
states that the plaintiff had been in possession 
for seventeen years, i.e., prior to 1888, and in 
paragraph 2 of the plaint in this suit wherein 
he claims title by adverse possession for thirty 
year*, and also in his evidence wherein he states 
that Pir Haji Jan lived in the house for over 
twelve years. The carrying out of certain 
alterations by Pir Haji Jan at the time of his 
occupation or the non-payment of rent by him 
or the other acts robed on by the pla'utiff are 
in no way inconsistent with Pir Haji Tan hav¬ 
ing been put in possession as a tenant or as a 
permissive occupant, and cannot he treated as 
proof of the alleged purchase. I hold that the 
plaintiff has failed to prove that alleged pur¬ 
chase. I further hold that Pir Pa.ji Jan ob¬ 
tained possession of the house prior to the 
date of tho alleged purchase. The plaintiff 's 
case based on the alleged purchaso, therefore, 
fails. 

The defendants have alleged that Pir Haji 
Jan v as put in possession as a monthly ten¬ 
ant on payment of Rs. 2 per month. There 
is no satisfactory or reliable evidouce to prove 
that Pir Ilaji Jan agreed to pay rent. Tho 
only two witnesses who speak about it are 
Uajiani, defendant No. 4, (Ex. 28) and Ali 
Mahomed, a close relation of tho defendants 
Ex. 32. Uajiani doos not speak of tho actual 
letting to the Pir but states that the Pir used 
to pay Rs. 2 per month as rent, though not 
always, and that as lie was a Pir and their 
Murshid they did not always insist on pay¬ 
ment of rent. According to Ali Mahomed, 
Haji Yakub did not wish to lot the house on 
rent as he wanted it for his own use, and 
that he agreed to do so as tho Pir threatened 
to curse him and told him that, in tho event 
of his getting tho house, bo will occupy it for 
a period of only six months and then leave 
for Medina and that ho continued to stay in 
it for ten or eleven years. Both tho witnesses 
are interested and their evidence is not 
worthy of credit. 

It is not likely that the Pir or Haji Yakub 
would close the communicating doors with 
dead walls or carry out other alterations in 
the house if the Pir wanted to occupy it for 
Bix mouths only or that, if Haji Yakub was 
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afraid of the Pir's curse, ho will require pay¬ 
ment of Rs. 2 as rent per month. It is more 
probable that Haji Yakub allowed the Pir to 
occupy the house free of rent ou accouut of 
the sanctity attaching to his position as a Pir 
uot as a tenant for the tixed period of six 
months or as a monthly tenant. 

I hold that Pir Ilaji Jan occupied the house 
as a tenant at will and not as a monthly tenant 
or a tenant for any fixed period and having 
gone into possession as such, the onus is all 
the same on him to prove that the relationship 
so created subsequently ceased to exist, 
(section 107, Evidence Act), and that his pos¬ 
session became adverse to Ilaji Yakub’s. The 
act of carrying out alteration, or the non¬ 
payment of ront when no rent was payable 
would not render his possession adverse to 
Ilaji Yakub. 


Even if it be conceded that the Pir was a 
monthly tenant, uiero non-payment of rent or 
discontinuance of payment of rent for twelve 
years would not create adverse possession 
against the owner : Jag-leo Xnrnin Sing v. 
Baldco Sing i 2) Prcmsnkh D,i$ v. Bhupia (3) 
Bung) Lull v. Abdul Gu'Toor (4) l).i<lob<i v. 
Krishna (5); nor would the carrying out of the 
alternations to suit his convenience bo evidence 
of adverse possession. 

I hold that the period during which Pir 
Ilaji Jan lived in the house was not adverse to 
the defendants. 

The possession of the plaintiff after Pir 
Ilaji Jan's death would not ipso facto be 
adverse to tho defendants. 11 o was not a 
mere trespasser : Budhabai v. Shan-’ (6) 
Bongo Loll v. Ablul Gnifoor (4) Krishna ji 
Bamclumdro v. Ant-iji Pun-1 urung (7j. Doing 
the heir ot Pir Ilaji Ian. the plaintiff contin¬ 
ued in possession as a permissive occupant 
and it is for him to show that by somo subse¬ 
quent act his possession became adverse to that 


(••>) 71 Ind. C'a=. .191 ; -10 I. A. 3 U ; 3 p. L. T. (.05 
(r.r2‘2) A. I II. (I>. 0.) 272 ; 36 C. L. J. 4 *» ; 32 M. I 
T. 1. (1 *23) M. \V. N. 361 ; 2 l’;it 39; ‘27 ( , \V. X j »j 
45 M. L. J. 460 (P. (J.). 

(3) 2 A. 517 . 1 1 ad. Jar. 650. 1 1- d Deo f\ s 
001- 

(1) 4 ( .311 ; 3 C. L. R. 11., 3 lad. J„r. 161 
Jud. Deo. (N. .3.) 1 r.». 

(5) 7 15. 3 1 ; 1 Jed. Dec. N. b. 22. 

(C) 4 B. 11. C. A. C. J. 155. 

(7) 18 B. 266 ; •.> led. Dec. (N. S.) 67 ). 


of the defendants. The carrying out of repairs 
in 1902 or the non-payment, of rent would 
not by themselves be such acts. The plaint¬ 
iff’s case, however, stands on firmer ground 
when he relies on his open disavowal of Haji 
Yakub's title iu Ex. 6 which was brought to 
the knowledge of Ilaji Yakub as would appear 
from Ex. 6 A. By Exs. 6 and 18, the plaint¬ 
iff openly and unequivocally disclaimed to 
hold the house as a tenant and claimed in his 
own right to the knowledge of Haji Yakub. 
IPs adverse possession commenced from that 
time. Ilis possession had all tho qualities of 
adequacy, continuity and exclusiveness required 
to prove adverse possession. He was paying 
rent to nobody, ne used the place as his 
otalc and for his relatives to live in, and kept 
it under his lock and key when it was not so 
required. 11 is name was shown in tho muni¬ 
cipal registers as the occupant, and ho contin¬ 
ued to receive the municipal house tax bills. 
On tho expiry of twelve years after the date 
of Ex. 6 A, he acquired title to it by 
adverse possession It is however contend¬ 
ed that unless a tenant gives up possession 
of tho property lie cannot acquire right to it 
by adverse possession Reliance lias beon 
placed on Bilas Kunwar v. Dcsraj (8). This 
ruling does not support tho defendant’s con¬ 
tention. In that caso the tenant did not claim 
to have acquired title by adverse possession 
subsequent to tho date of his tenancy. Ho 
was put in possession as a'tenant by the plaint¬ 
iff' on the 15th September 1900 and on the 
3rd October 1905, two days after ho had re¬ 
ceived notico from the plaintiff to quit, he 
purchased the property from a person who 
alleged to be its true owner and ploaded that 
tho plaintiff had no title to tho land at tho 
date when ho was put in possession. Neithor 
Article 139 nor Article 144 of tho Limitation 
Act cont'-mphite that a lessee or a tenant at 
will or a tenant at sulleranoo should give up 
possession of their property before tho period 
of limitation commences to run. 

It is next contended that a disclaimer by a 
tenant, however notorious and public, is uot by 
itself sufficient to onablo tho tenant to acquire 
title by adverse possession, and reliance has 

t-d 30 Ind. Ca*. 2 .0 ; 37 A. 557 ; at 562 ; 10 0. W. 
N. 120. ; 2 J M. L. J. 335 ; 2 L. VV. 830 ; 13 M. L. T. 
218 ; 13 A. L. J. u jl ; 17 Bom. L. R. 1606 ; 22 0. L. •/• 
>16 (1315) M. W. N. 767 ; 42 I. A. 202 (l 1 . C.). 
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been placed on the rulings in Srinivasa Ayyar v. 
ftluthusami Pillai, (9) and Raja ofVenkatagiri 
v. Makku Narsayar (10). Apart from the fact 
that tho Madras High Court has taken a diffe¬ 
rent view from that of the Bombay High 
Court, these rulings are distinguishable. Tho 
Madras rulings proceed on tho principles under¬ 
lying the provisions of section 111, clause (G) 
of the Transfer of Property Act which provides 
that a lease of immoveable property is deter¬ 
mined by forfeiture, not merely by the act of 
the tenant in disclaiming the title of the land¬ 
lord but by the act of the landlord showing 
his intention to determine the lease, it being 
open to tho landlord to waive the forfeiture. 
These rulings would, therefore, principally ap¬ 
ply to a continuing lease as defined in section 
105 of the Transfer of Property Act and not to 
a tenancy-at-will or to a tenanoy-at-sufferauce. 

In Gobincl Lull Seal v. Debendronath 
Mullick and others, (11) where the plaintiff al¬ 
leged that his predecessor-in title had permit¬ 
ted A, the father of the defendant, to occupy 
tho house without rent and that on the death 
of A which took plaoo about twenty years 
before suit the defendant had been permitted 
to reside in the house without reut, Wilson, J., 
was of opinion that Articlo 139 of tho Limita- 
tion Act would not apply, and in appeal Gobind 
Lall Seal v. Debendronath Mullick (12) Garth, 
C. J., and Pontifex, J., held that tho propor 
Articlo applicable to tho case was Article 144. 

I am of opinion that tho present case is govern¬ 
ed by Article 144 and not by Articlo 139. It 
is, therefore, not necessary for mo to consider 
whether I should follow the Madras view 
in preference to tho view taken by the 
Bombay High Court, whoro it has boen held 
that an unequivocal assertion of title coulped 
with possession for tho statutory period and 
tho non-payment of rent during such period 
would be enough. I may further obsorvo 
that section 111 of tho Transfer of Property 
Act was not extended to Sind till 1st January 
1915, and that it would be, therefore, difficult 
to apply the provisions of section 111, clause : 
(G) to a case where the tenant had disavowed 

(9) 24 M. 216. 

(10) 7 Ind. Cas. 202 ; 37 M. 1 ; 8 M. L. T. 259 ; 
(1910) M. W. N. 369. 

(11) 5 O. W. N. 679 at p. 680 ; 5 C. L. R. 527 ; 2 
Ind. Deo. (N. B.) 1010. 

(12) 6 O. 311; 7CL.R. 181; 9 Ind. Deo (N.S.) 203. 

I C—9 


his tenanoy prior to tho date on which this 
section was extended to Sind or hold that tho 
only methods in which a tenancy could be 
determined prior to the extension of section 
111 are those contained in that section. 

Lastly, it is contended that Exs. 6 and 18 
were both engineered by Haii Yakub himself 
in order to 6ave the property from sale in 
execution of the mortgage-decree, and that the 
plaintiff never intended to set up an adverse 
title to tho property. Reliance has been 
placed on a subsequent application Ex. 7 made 
by Haji Yakub’s sisters claiming interest in 
both the properties. I have given my careful 
consideration to this argument, and I cannot, 
from tho mere circumstance of tho two applica¬ 
tions having been filed, conclude that Ex. 6 
was a collusive application or that thereby 
the plaintiff did not intend to claim the 
property. The plaintiff has denied such collu¬ 
sion. naji Yakub himself opposed the applica¬ 
tion Ex. 6. ne stood to gain nothing by the 
application. He and his son were both mort¬ 
gagors. They were not thereby avoiding their 
personal liability or saving their own residen¬ 
tial house from sale. In Ex. 7 the applicants 
havo claimed interest in both the properties 
and not only in one of them. In tho absence 
of any positive evidence to prove collusion, I 
am not prepared to hold that the plaintiff 
went tho length of engaging pleaders, filing 
the application Ex. 6 and subsequently incur¬ 
ring further exponsos on having notices printed 
and published, in ordor fo help Haji Yakub. 

I hold on issues Nos. 2 and 3 that the plaint¬ 
iff acquired title to tho property in suit by 
adverse possession for over twelve years com¬ 
mencing from 18th July 1904, and that tho 
rights of Haji Yakub and his heirs as owners 
were extinguished under section 28 of tho 
Limitation Act on tho expiry of such period. 

Issue No. 1.—Section 9 of the Spec'fic Relief 
Act expressly reserves tho right of the losing 
party to file a regular suit to establish his title 
to the property which is tho subject-matter 
of a possessory suit. I hold that this suit, is 
therefore, not barred by suit No. 140 of 1918. 

Issue No. 4.—The plaintiff having acquired 
title to the property by adverso possession 
under section 28 of the Limitation Act before 
he was dispossessed, ho has every right to 
maintain a suit based on his title within twelve 
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years of tho dato of his dispossession which took 
place in the year 1917, and the decree iu suit 
No. 140 of 1918 is no bar to his right to claim 
tho property by adverse possession. I hold on 
this issue iu the affirmative. 

Issue A 1 o. 5. —As the suit is 61ed within twelve 
years of tho date of dispossession, it is within 
time. Mr. Dingomal has contended that the 
plaintiff should have brought a suit within one 
year of the dato on which his application Ex. 6 
was disallowed by the Court. There is no sub- 
stanco in.this contention. Tho application Ex. 6 
was made under section 258 of the old Civil 
Procedure Code for raising attachment when 
no attachment had been made on the property. 
The property was being sold in execution of a 
mortgage-decree an 1 the application Ex. G was, 
therefore, not inquired into. 

Issue No. 6. —At the close of tho case 
Mr. Dingomal urged that as Fir llaji Jau loft 
other heirs besides the plaintiff who wero living, 
Dio plaintiff alone could not file tho present suit. 
This argument was base! on tho answer given 
hy the plaintiff in his evidence that he was 
tho only male member in his family then 
living. No such plea was raised by tho 
defendants iu their written statement, nor 
was tho point raised immediately aftor tho 
plaintiff gave his evidence. If tho other living 
heirs of Fir llaji Jan wero necessary parties to 
tho suit, I should have given permission to the 
plaintiff to amend the plaint. In view, how- 
over, of tho fact that tho plaintiff alone was 
dispossessed in the provious suit and also in 
view of tho rulings in Sye l Ahmed Sahib 
Shutari v. Magnesite Syndicate Limited ( 13 ), 
and Tihagwansa v. Ma>oti (14), it is not neces¬ 
sary to have the other co-heirs joined as 
parties. I hold that the plaintiff can maintain 
the present suit and is entitled to a decree 
though lie may only bo a co-owner of fcho 
property in suit. 

As tho plaintiff has not given true ovidence 
on sovoral points and has losilol from his de¬ 
position in tho previous suit with the obj ct 
of improving his cas-, I am of opinion that ho 
should be made to bear his own costs of tho 
suit. I hold that tho plaintiff is entitled to a 

(13) 20 lad. Ca-. GO ; 3: M. 00 ; » L. W. 4GO 17 
M. L. T. 337 ; 23 Iff. L. J.'5 i8. 

(11) 43 Iud. Gas. 395. 


decree for possession and that he be put in 
possession of tho property in suit aud that 
each party do bear his costs. 

B - A - Suit decreed. 

K. S. D. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 20 of 1923. 

February 13, 1924. 

Present: —Mr. Kiukhedo, A. .T. C. 

DAT.II M All AR— Judgment-Debtor 

—Appellant 

versus 

MAH A DEO KUNBI —Deck ee-Holder 
—Respondent. 

Limitation Act (IX of 1908) s. \Q—Acknowledgment 
—Admission <>/ liability coupled with arranacmcnt for 
satisfaction. 

An unqualified admission of liability, couplod with 
an arrangement proposed for its satisfaction, amounts 
to an acknowledgment within the meaning of section 
1 ) of tho Limitation Act and oporate^ to save limita¬ 
tion. 


Frrrau«ifcau Udiya Tevar v. Subramanian Qhelii, 
-0 M. 23 J ; G Iff. L. J. 2GG ; 7 lad. Deo. (N. S.) 170 ; 
Vetiodc licharaj Mookerjce v. Raj Narain Milter, 30 
L ' , U . w - ^ T - 651 : Rangasami Chctti v. Than. 
g d, lv *!y ?J u tU ' 00 Iud - Ca '- 880 ; 12 Iff. 637 ; (1919) 
-M. \\. 418 ; -26 Iff. L. T. 117 ; 10 L. W. 333, distin¬ 

guished. 


M ant ram v. Seth Rupchand, 2 N. L. R. 130; 4 C. L. 

t Y 3 B;,,n - L |{ - 501 : 100. W. N. 871 ; 1 Iff. 
J . J. 19,; 3 A. L. J. 525 ; 16 Iff. L. J. 300 ; 33 0. 1017; 
JJ 1. A. 165 ; Vtthal v. Gopal Ran, >1 Iud. Oas. 210 ; 
5 N. L. R. 8. followed. 


Appeal against the decree of the Distriob 
Judge, Naepur, dated the 11th November 1922, 
m Civil Appeal No. 109 of 1922, 

Mr. u. R. Pradhan, for the Appellaut. 

Mr. .J. j Zinjnrde, for the Rospoudonb. 

JUDGMENT. —This second appeal arises 
out of execution-proceedings. The respon¬ 
dent s father obtained a mouey-deoree against 
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the appellant in Suit No. 145 of 1917 on 11th 
July 1917. Apparently, no execution was 
taken out since then. He applied on 28th 
January 1922 for execution of the decree and 
relied for its being within time upon the 
appellant's letter dated 1st December 1919 
acknowledging his liability for the decretal 
debt within the meaning of section 19 of the 
Limitation Act. The Grab Court held that 
the letter was nob genuine and that, the ap¬ 
plication was barred by limitation, while the 
District Judge held that the letter was gen¬ 
uine and extended limitation and that, conse¬ 
quently, the application was within time. The 
judgment debtor appeals to this Court urging 
that the letter dated 1st December 1919 does 
not amount to an acknowledgment. His 
learned Counsel relied upon the following 
authorities in support of his contention :— 
Periavenkan Udaya Tevar v. Subramanian 
Chetli (l), Benode Behare j Hookerjee v. Raj 
Narain Milter (2) and Rangasami Chetti v. 
Thawjavclu Chetti (3). 

The learned District Judge has already 
distinguished Raiujasami Chetti v. Thangavelu 
Chetti (3) on the ground that the docu¬ 
ment referred to therein reoited that the 
judgmont-debtor ouco owed a debt and that 
he discharged it. Such a statement taken 
as a whole does not amount to an acknow¬ 
ledgment of a liability which is subsisting. 
Ihere the admission of liability was coup¬ 
led with an assertion that it was discharged. 
While here the admission is unqualified and is 
coupled with a declaration as regards the ar¬ 
rangement proposed for its satisfaction. It 
shows that the liability is subsisting and would 
bo satisfied if and when tho sale proceeds of 
the bale of cotton reaoh tho decree-holder's 
hands. The dooument gives authority to the 
decree-holder to appropriate the sale proceeds 
towards the satisfaction of the decroo. It is 
lust like handing over a cheque which does 
not operate as a present satisfaction ir¬ 
respective of the fact whether it is honoured 
or dishonoured. Just as tho cheque gives to 
tho holder a right to demand payment, similar- 
y exhibit D. H. 1 gives to the decree-holder a 


170 * 2Q M ' 23J; ° M ' L ' J ' 26G ' 7 Ia ' L Do0, S) 

60 30 C. 699; 7 C. W. N. 651; 

l ad - Caj - a8 °; ±2 M. 637 ; (1919) M. W. N 
26 M. L. T. 117; 10 L. W. 333. 


right to demand from Hiralal Marwadi the 
sale proceeds of the cotton bale and to appro¬ 
priate the same towards the satisfaction of the 
decree. The discharge or satisfaction of the 
obligation declared by the decree was contem¬ 
plated to take the place in the future and not 
at the momeut of the execution of the ac¬ 
knowledgement Exhibit D. H. 1. The other 
cases are also similarly cases of extinction of 
liability and have no application. 

I think the rulings in Maniram v. Seth Rup- 
chand (4) and Vithai v. Gopal Rao (5) clearly 
apply to the facts of the present case and the 
exhibit D. H. 1 comes dearly within the 
scope of an acknowledgment as required by 
section 19 of the Indian Limitation Act and 
saves limitation. 

I cannot, therefore, uphold the contention of 
the appellant. The appeal is dismissed with 
costs. The costs in Courts below will be paid 
as already ordered. 

z. K. Appeal dismissed. 


(4) 2 N L. R. 130; 4 C. L. J. 94'(P. C.); 8 Bom. L. 
11 4501; 10 C. W. N. 871; 1 M. L. T. 199; 3 A. L. J. 
525 ; 16 M. L. J. 3C0; 33 C. 1017; 33 I. A. 165. 

(5) 1 led. Cas. 210, 5 N. L. R. 8. 


LAHORE HIGH COURT. 

Civil Revision No. 401 of 1923. 

December 22, 1923. 

Present :—Mr. Justice Moti Sagar. 

TEGHA and others—Defendants— 

Petitioners 

versus 

RAM SINGH and others—Plaintiffs— 

Respondents. 

Arbitration — Death of parly pending proceedings— 
Award, whether binding on representatives. 

\\ hero a di-pute is reforred to arbitration and ono 
of the parties clios before the award is made, thou if 
the hearing of tho ca-o had been completed before his 
doath and nothing remained to be done except tho 
delivery of the award, and it is shown ll at the in¬ 
tention of the parties was that not merely thomsolves 
but their logal representatives should also bo bound 
by the deci ion of the arbitrator, the awared delivered 
after the death of the party would be binding on his 
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representative' in interest. Wliero, however, tho hear¬ 
ing had not been completed before the death of the 
party, tho representatives of the deceased, who have 
not agreed to tho submission, will not be bound by 
the award. 

PcrtnnaUa Salyanarayana v. Pcrumalla Vinkata 
27 M. 112 ; Manindra Nath Mandat v. Mohanur.da 
Roy, 13 Ind. Cas. 1(1 : 15 G. L. J. 360 ; Einuyakdas 
Aeharjec v. Naltvi Kumar Chakravarty, 701r.dCas. 
150 ; 26 C. W. N. 801, relied on. 

Petition under section 44 of Act IX of 
1919, for revision of the decree of tho Subor¬ 
dinate 1 udge, 4th class, Kangra, dated the 5th 
April 1923, decreeing the olaim with costs in 
accordance with the award. 

Lala Mchr Chand Mahajan, for the Peti¬ 
tioners. 

Lala Fakir Chand, for tho Respondents. 

JUDGMEN 1. —The facts of tho case 

out of which this application for revision has 
arisen are very simple and are shortly 
those;—On the death of one Musammnt 
Nagro hor property was mutated in the names 
of her collaterals, tho heirs of Naurang and 
Labha, in equal shares. Thereupon, on tho 
1st of Juno 1922, the plaintiffs, who aro tho 
heirs of Naurang, brought this suit for a 
declaiation that they were tho polo heirs of 
Musammat Nagro, that Labha had by hip con¬ 
duct relinquished his rights in her property 
and that tho mutation effected in his favour 
by the Revenue authorities was null and void. 
During the pendency of the suit the parties 
decided to refer their dispute to arbitration 
and on the 12th of October 1922 a deed of 
reference was drawn up and Gled in Court 
appointing one .~alig Ram as their sole 
arbitrator. On tho 17th of October 1922 
Labha is alleged to have died. No 
application to bung his legal representatives 
on the record was made to the Court in which 
the suit had been instituted. On the (3th ol 
November 1922 two of the sons of Labha 
who were prosecuting the case on behalf of 
their father as lus Mnkhlars, appeared before 
the arbitrator, and stated that they bad no oral 
evidence to produce and that they relied on 
documentary evidence only. On the 8> li of 
November the plaintiffs brought the fact of 
Labha s death to tho notice of the arl.itiator 
and on the 18th of November 1922 they made 
an application bJore the arbitrator that the 


sons of Labha should he brought on the 
record as his legal representatives. On the 
19th of November the arbitrator ordered that 
tho 6ons of Labha should be summoned to 
appear before him on the 1st of December 
1922. On that date all the parties were 
present including the sons of Labha, and the 
latter stated that they did not want to produce 
oral evidence and that they relied on the 
documentary evidence only which had already 
been produced. On the same date the 
arbitrator gave an award in favour of 
the plaintiffs which was filed in Court on 
the 7th of December. On the 18th of 
December the sons of Labha filed certain 
objections to the award and the very first 
objection taken by them was that as one of 
the parties had died before the arbitrator had 
delivered his award, his authority bad come 
to an end, and that tho aw'ard subsequently 
delivered was void and inoperative in law. 
Ihe Trial Court disallowed the objections and 
passed a decree in terms of the award. 

Against this decision the sons of Labha 
have come up in revision to this Court, and 
tho only point urged on thoir behalf by Mr. 
Mehr Chand Mahajan is that the death of 
one ol the parties before the award was 
mado operated iu law as a revocation of tho 
authority of the arbitrator, and that the 
award must, consequently, be set aside. In my 
opinion this contention is well-founded and 
must prevail. It has been contended by 
Mr. Fakir Chand, on the authority of Peru- 
malla, Salyanarayana v. Perumalla Venkata (l) 
and Mamndra Nath Mandal v. Mohanunda 
Pay (2), that the rule of tho English Law, 
that a submission to tho arbitration 6tauds re¬ 
voked by the death of one of tho partios is not 
applicable to this country, and . that the 
test to be applied iu such cases is what is 
the truo nature of the submission.” It 
is pointed out that regard mu6t he 
bail to tho nature of the rights in 
controversy and that if it appears from tho 
circumstances ol tho case that tho intention 
of tho parties was that not merely themsolves 
hut tin ir representatives in interest should 
also be bound by the decision of the arbi- 
tiator, the submission clearly does not stand 

(1) 2'. 21. ill. 

(2) 13 lnd. Cas. 1 G 1 ; lo C. L. J. SCO. 
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revoked merely by the death of one of the 
parties. It is argued that in the present case 
the matter in difference submitted for the 
decision of the arbitrator was not personal to 
Labha but that the intention clearly was that 
his representatives-in-interest would also be 
affeoted by the deoision of the arbitrator. 
There is no doubt that this was so, but it is 
also clear that if the arbitrator had not 
completed his inquiry and the representatives 
of the deceased party were to be held bound 
by the award, it must have been shown that 
they were parties to the submission. I am 
fortifiod in this view by certain observations 
made by the learned Judges in the case report¬ 
ed as Manindra Nath Mandal v. Mahanunda 
Bon (2) on which reliance has been placed by 
the learned Vakil for the respondents. The 
learned Judges in that case observe : “ If the 
hearing had not been completed it would have 
beon necessary to briug the representatives 
of the deceased party on the record and 
to make them parties to the submission.’ 
The same view has been held in Binayakdas 
Acharjee v. Nalmi Kumar Chakravarty (3), 
where it has been laid down that there 
is no rule of procedure by which an 
arbitrator could substitute certain per¬ 
sons as legal representatives of a deceas¬ 
ed party. It is true that if, before the 
death of a paity, the heariug of the case has 
been completed and nothing remains to bo 
done expeot the delivery of the award, and it 
Is aUo shown that the intention of the parties 
was that not merely themselves but the legal 
representatives should also be bound by tho 
decision of the arbitrator, tho award delivered 
after tho death of the party would be binding 
upon his representatives-in-intoresb. In the 
present case, however, it is clear that tho hear¬ 
ing had not terminated and a great deal 
remained to be done before the arbitrator 
could come to a final decision. In such 
oircumstances, L do not think that the 
sons of Labha who had never agreed to 
the submission could bo held bound by the 
award. 

I accept the revision, set asido tho award 
and remand the case to tho lower Court under 
O. XL1, r. 23 of the Code of Civil Procedure 

(3) 70 lud- Gas. 469 ; 26 C. W. N. 801 


for a decision in accordance with law. No 
order as to costs. 

Z. K. Revision accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 287 of 1921. 

February 6, 1924. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

CHAU BE BENAIK RAO and others— 

PLAIN '11FFS—API'ELLA NTS 

versus 

PUTTAIN SINGH —Defendants— 
Respondents. 

Civil Procedure Code (Ait V of 11 OB). s 105—Order 
Sitting aside decree—Appeal Jrom Jinai decree —Order, 
whether can bi questioned—Hindu Law - Joint jamity 
—Alienation, subsequently born co-parcener, i whether 
caii challenge—Separated member, alienation by — 
Necessity, question of, whether van arise — Transfer of 
Property Act (IV oj 1882), s. 82— Contribution between 
mortgagee and mortgager 

In the absence o£ an error, defeot or irregularity 
afiecting the decision of tho case, an order of the Trial 
Court setting a-ido a decrco on tho ground that the 
defendant who was treated as a minor was really not 
a minor, cannot bo question:! in an appeal from tho 
final dccreo passed in the suit. [p. 71, col. 1.] 

Crulab Kunwar v. TJiakur Das, 21 A. 461 ; A. V/. N. 
(1902) 136 ; Tasaddvq Husain v. Huyat-un-Nissa, 25 
A. 280 ; A. W. N. (1903) 39 ; Kunja Mai v. Court 
Shankar, 3 A. L. J. 30 : A. V,’. N. (1905) 271 ; 1 W L. 
T. 52 ; Nidha Lai v. The Collector cf biilandsliahr, 155 
Ind. Gas. 20 J : 14 A. L. J. 610, followed. 

A separated Hindu who has no son or other person 
Joint with him is tho absoluto owner of his property 
and is entitled to mortgage it for any reason ho 
pleases, [p 71, col. l.J 

A co-parccucr born subsequently to tho date of an 
alienation of family property is entitled to challenge 
the alienation on tho ground of want of uccossity, 
provided there were other co-parceners in existence 
at the time of the alienation who v/oro cojnpotent tQ 
challenge it. [p. 71, ool. 2.] 
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No question of contribution can arise between tho 
mortgagee and a representative of the mortgagor who 
is not a transferee from the latter, [p. 72, col. 2.] 

First appeal from the decree of the Sub¬ 
ordinate Judge of Maiupuri, dated the loth 
April 1921. 

Dr. S. N. Sen and Mr. Balesh xcari Prasad, 
for tho Appellants. 

Messrs. Iq’>al Ahmad and .S'. .V. Gupta, for 
the Respondent. 

Lindsay and Sulaiman, JJ —This is a 
plaintiff's appeal arising out of a suit on the 
basis of a mortgage-deed dated the 14th of 
November 1873. Tho deed in question was 
executed by Deota Prasad, his two nephews 
Kaghubir Singh and Kure Lai and Mussammat 
Ugar Kunwar, tho widow of his deceased 
brothor Prag Dat. It was in favour of Jwala 
Prasad and Bansi Dhar, tho prodecessors-in- 
titie of the present plaintiffs, tho mortgage- 
dood was executed for a sum of Rs. 3,000 and 
was payable in ten years with interest at the 
rate of 13-annas 4-pies per cent, per mensom. 
Out ot Rs 300 duo on account of interest, 
Rs. 200, if not paid within tho next six 
months, were to bo compounded after the 
expiry of each such period. Wo may also 
point out one of the covenants of tho deed 
under which it was stipulated that each of 
the three sets of mortgagors would bo entitl¬ 
ed to redeem his share of the mortgaged prop¬ 
erty on payment of a proportionate share of 
tho mortgage-debt. 

There was a prior mortgage by conditional 
sale under which tho two villages mortgaged 
under tho deed of 1873 had also been mort¬ 
gaged. It is an admitted fact that in the year 
1894 tho present plaintiffs, in whose favour 
the previous deod of 1871 had stood, obtained 
a foreclosure decree in respect of one of tho 
two villages mortgaged under tho deed oi 1873. 
Accordingly, the present claim is confined to 
the remaining villayo. 

The present suit was instituted on the 6th 
of August 1910, within tho extended period of 
limitation. No written statements were 
originally filed, and it was decreed ex parte on 
tho 6th of June 1911. On tho 16th December 
1912 an application for sotting aside tho ,z 
paite decree was filed on behalf of all the 
representatives ol the mortgagors, the princi¬ 


pal defendants on the record, except Mahen- 
dra bingh, and the decree on that application 
was set aside. We may note here that 
Puttaiu bingh the present defendant-respond¬ 
ent, was treated at that stage of the proceed¬ 
ings as a minor and was represented by a 
guardian ad litem. After the deoree had been 
sot aside a written statement by four of the 
defendants was put in but ultimately the 
case was compromised and a compromise was 
filed in Court on the 18th November 1913. 
I his compromise was incorporated in a 
decree dated the 19th November 1913. As 
against the other defendants tho suit was heard 
and decreed on the merits. A final decree for 
foreclosure was passed on the 14th April 
1917. 

In the year 1918 Puttain Singh put in an 
application for setting aside the decree passed 
against him on the allegation that in fact he 
had been a major all along and had been 
wrongly treated as a minor. Ho alleged that 
he had had no notice of the suit and that tho 
entire decree was, therefore, a nullity as against 
him. Objections were raised to this application 
on behalf of the plaintiffs and evidence was led 
on both sides. The main issue which tho learn¬ 
ed Subordinate Judge took upon himself to con¬ 
sider was as to whether Puttain Singh had been 
properly represented as a minor. On the 2nd 
January 1919 tho learned Subordinate Judge 
passe 1 an order sotting asido the decreo as 
against Puttain Singh and restoring tho case 
to the pending filo as against him only, 
ibis was done because he came to the con¬ 
clusion that Puttain bingh had roally not been 

a minor and had boon wrongly treated as a 
minor. 


After the caso had been rosted so far as 
Puttain bingh is concerned, evidence was led 
again by tho plaintiffs. Tho suit was ulti- 
matedy decreed in pait against Puttain Singh. 
The plaintills have come up in appeal and 

pie=s their entire claim against tho defendant 
Puttain Singh. 


may at cno outset refer 


- -- iviui u yj uuu jiwiuv 

wli cli has been raised in appeal. Tho learned 
Advocate for the appellant wanted us to go 
into tho evidence aud consider whether the 
finding of the learned Subordinate Judge that 

uttain Singh was in fact a minor, was or was 
not correct. On the other hand, the learned 
Advocate for the respondents has called our 
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attention to a number of cases of thia Court 
in whioli it haa been laid down that as in such 
an order there was no error, defect or irregu¬ 
larity the affecting decision of that case the 
point cannot be opened. We are satisfied that 
this has been the view taken in the previous 
cases of this Court, vide the case of Gulab 
Kunwar v. Thakur Das (1), Tasadduq Husain 
v. Ha yat-un-nissa (2), Kunja Hal v. Gauri 
Shankar (3), and Nidlia Lai v. The Collector 
of Dulandshahr (4). 

The case relied upon by the learned 
Advocate for the appellants, namely, Nand 
Ram v. Bhopal Singh (5), is clearly distinguish¬ 
able inasmuch as there an application for re¬ 
vision had been presented and the question 
had not been raised in an appeal from the 
final decree. Wo are, therefore, of opinion that 
we must accept the view taken by the learned 
Subordinate Judge that Putain Singh had in 
fact been major. There ie no irregularity or 
defect in the procedure. 

Coming to the merits of this caso wo may 
point out that the mortgage-deed in question 
was executed by three sets of persons. The 
learned Subordinate Judge has found that 
these three branches of the family were sepa¬ 
rate and the learned Advocate for the respon¬ 
dents has in express terms conceded that ho is 
not prepared to challenge that finding. The 
result, therefore, is that we must take it that 
one-third share belonging to Deota Prasad, 
one-third share belonging to Kure Lai and 
Raghubir Singh and one-third share in the 
possession of Mussammat Ugar Kunwar in¬ 
herited by her from her deceased husband had 
been mortgaged under this deed. So far as 
the one-third share of Deota Prasad is con¬ 
cerned, it is manifest that tho present defend- 
dant-respondont is not entitled to challenge it 
on the ground that it was not for any legal 
necessity. Deota Prasad being separato form 
the other members and having no son or 
any person joint with him was tho absolute 
owner of his property and was entitled to 
mortgage it for any reason ho pleased. Wo 
have already pointed out that tho right of each 
3et of the mortgagors to redeem his one-third 

U) 24 A. 1G1 ; A. \V. N. (1002) l3G. 

(2) 25 A 280 ; A. W. N. (1903) 3). 

(3) 3 A. L. J. 30; A. W. N. (1005) 274; 1 M. L. T. 52. 

P) 35 lad. Cm. 20); 11A L J. G10. 

, I 5 ) 10 lad. Cas. 1 ; ,31 A. 532. at p. 595; 10. A. L. 
J. 130. 


sharo was fully preserved. The plaintiffs' 
claim as against the one-third share of Deota 
Prasad cannot be seriously disputed. The 
result will, therefore, be that Putain Singh will 
be entitled to redeem this one-third share on 
payment of one-third of the entire amount 
duo on the mortgage-deed with interest up to 
date. The question of interest we shall 
hereafter consider separately. In caso of 
default of payment, this one-third share shall 
stand foreclosed. 

As to the interest of Kure Lai and Raghubir 
Singh we are of opinion that Dutain Singh is en¬ 
titled to put the plaintiffs to proof of necessity 
for this mortgage debt. Raghubir Singh was 
the grandfather of the plaintiff. It is true that 
the plaintiff himself was not born at the time 
of the mortgage-deed, nevertheless there were 
other members in his family who were then 
alive. Ilis right to challenge this transaction, 
therefore, cannot bo disputed. Under the 
mortgage-deed there were throe items which 
were borrowed ; Rs. 94G woro received in 
cash in order to pay off the money due under 
a deoroe against Husammal Ugar Kunwar. 
Rs. 450 were required to pay off the arrears 
of instalments on account of a mortgago-deed 
(of tho yoar 1871) which had been executed 
by Prag Dat as well as the othor male mort¬ 
gagors. And a sum of Rs. 1,G04 was paid in 
cash. There is no evidence on tho record 
to show that the decree against Mussammat 
Ugar Kunwar was anything but a personal 
decree against her. Wo are, therefore, 
unable to hold that Kure Lai and Itaghu- 
bir Singh wore in any way bound to pay 
it off or to undertake liability therefor. 
As regards the sum of Its. 1,604 tho learned 
Subordinate Judge has found that, on the 
plaintiff own showing, this sum was required 
in connection with the oxpenses of tho marri¬ 
age of Musammut Ugar Kunwar’s daughter. 
Such a marriage, though a necessity for Mu- 
sammat Ugar Kunwar, should not bo con¬ 
sider’d to be a necessity for Kure Lai and 
Raghubir Singh who had been separate 
from her deceased husband. We are, therefore, 
of opinion that qua this one-third share the 
defendant Putain Singh is not bound to pay 
this amount. The result, therefore, is that, so 
far as the one-third share of tho defendant’s 
branch is concerned, it can be redeemed by 
him on payment of one-third of Rs. 450 with 
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interest up to date. Tn default of payment of 
this sum this share also will stand foreclosed. 

Coming to the one third share which was 
in the possession of Musammat Ugar Kumvar, 
we may note that the first item of Rs. 946 
which was due unler a decree is an item for 
which there is no othor direct evidence as to 
the oxact necessity. The learned Advocate 
for the appellants has asked us to presume, 
after this Ion*’ lapse of time, specially having 
regard to the consent given by the other 
reversioners, that this item must have been 
borrowed for necessity. If there had been 
any recital in the deed showing the nature of 
the necessity we might have made that pre¬ 
sumption. There is, however, only this fact 
that a decree had been passed against Miisam - 
mat Ugar Kunwar. Wo do not know under 
what circumstances this decree had been 
passed and to what extent she was liablo 
under it. Wo are, therefore, unable to differ 
from the view taken bv the learned Subordi¬ 
nate Judge that this item cannot bo held to 
have been incurred for legal necessity. On the 
othor hand, wo are unable to appreciate the 
reasoning on which ho has disallowed the sum 

of Rs 1,604. The plaintiffs'case was that this 

sum had been incurred in order to meet the 
sxponscs of the marriage of the daughter of 
Mnsnmmnt Ugar Kunwar. In support of this 
caso the plaintiffs produced two witnesses, 
Patrakhan and T.achmidhar, whose statements 
were that this sum was required for the 
expenses of the marriage. So far as Patrakhan 
is concerned, the learned Subordinate Judge 
distinctly believed his testimony in connection 
with the execution of tho document by the 
lady. He went on to remark that this witness 
had also : tatod that this sum was required 
for the expenses of tho marriage of tho 
daughter and then added,— 

" It would thus appear that, excepting the 
amount of Rs. 450. tho ro*t of tho monoy 
under the mortgage in suit was taken by 
Muwmrnat Hear Kunwar for her *ole use.'' 

The other witness T.achmidhar has not been 
referred to by him at all. Our attention has 
been drawn to a subsequent moi tgage-doed 
dated the 14th of March 1883 under which 
Raghubir Singh bad borrowed a sum of monoy 
for the expenses of the marriage of a dauehter 
of this daughter. As the learned Subordinate 
Judge has believed the evidonce of Patrakhan 


and as it is most likely that the other male 
members of the family would not have joined 
in the execution unless they had boon satisfied 
that this large sum was bemg borrowed for 
some urgent necessity we are of opinion that 
this sum should be allowed. 

We may note here that tho learned Subor¬ 
dinate Judge bad recorded a finding that the 
plaint ffs had failed to prove that tho mort¬ 
gage-deed in question had been attested in 
the manner required by law. This finding 
has not been supported by the learned 
Advocate for the respondent. In fact, the mort¬ 
gage-deed was executed prior to tho coming 
into force of the Transfer of Property Act and 
no question of attestation really arises. The 
learned Advocate for tho respondent has not 
disputed tho finding that Musammat Ugar 
Kunwar had actually executed this deed and 
borrowed this sum. 

Tho last argument urged on behalf of the 
respondent is that, inasmuch as the plaintiffs 
themselves had foreclosed one village in the 
year 1894 they are not now entitled to throw 
tho entire burden of the mortgage debt on the 
remaining village In our opinion this con¬ 
tention has no force. In tho tho first place, 
tho defendant Puttain Singh is the represent¬ 
ative of tho mortgagor himself and is not a 
transferee from tho mortgagors. No question 
of contribution, therefore, at all arises. In the 
next place, the mortgagee was entitlod to re¬ 
cover his debt by foreclosure of any part of 
tho mortgaged property. Ono village has al¬ 
ready been foreclosed on the strength of the 
prior deed and, in our opinion, tho plaintiff can 
now foreclose the remaining village for tho 
amount due on tho second deed. 

Tho other question that remains is ono of 
interest. I lie learned Subordinate Judge 
came to the conclusion that interest at the 
contract rate would run only for tho period 
of ton years fixed in the mortgage-deed, and 
that thereafter there was no stipulation for 
payment of any interest and tho utmost 
amount which the plaintiffs could get would 
ho interest for six years prior to tho suit by 
way of compensation. 

We are unable to agree with this view. 
Thero is, admittedly, no provision in tho mort¬ 
gage-deed under which it was stipulated that 
interest would ooase to run after expiry of 
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tea years. The ordinary presumption is that 
money was lent and interest was agreed to be 
charged all along. There is an express provi¬ 
sion for payment of interest at a fixed rate at 
the exp ; ry of the term. There is also a condi¬ 
tion in the deed that, — 

If we fail to pay up the money the mort¬ 
gagees shall have power to foreclose the pro¬ 
perty mortgaged in lieu of the entire amount 
due to them.” 

There is also a covenant to pay compound 
interest at the contract rate on default of 
payment of interest. We are, therefore, un¬ 
able to distinguish this case from that reported 
in Mathura Das v. Raja Narindar Bahadur (6) 
or liindesri Naik v. Ganga Saran Sahu (7). 
The learned Subordinate Judge has relied on 
a case reported in Balwant Singh v. Gay an 
Singh (8). Iu that case it was pointed out 
that the question depended on the proper iter- 
pretation of each document. Tho learned 
Chief Justice who delivered judgment in that 
case distinguished it in the later caso in Abdul 
Ahad v. Mahtab Bibi (9J. We are, therefore, 
satisfied that the intention of the parties must 
have been that interest would be payable 
even after the expiry of the time fixed and 
that there was no stipulation on behalf of the 
mortgagees that interest would coaso to run 
as soon as the ten years expired. It is true, 
that tho mortgagees have waited for all these 
years in bringing the suit for foreclosure ; on 
the other hand, tho mortgagors also have not 
thought fit to redeom it earlier. In our 
opinion tho interest, therefore, at tho contract 
rate will be charged up to the date fixed for 
payment. 

The result, therefore, is that tho decree of 
the Court below is modified to this extent 
that, as against Puttain .Singh, defendant-res¬ 
pondent, a preliminary decree for foreclosure 
in the ordinary form against one-third share 
of Deota Prasad on payment of one third of 
the total amount duo under tho mortgago-doed 
with interest at the contract rate up to the 
date to be fixed by this Court's decree (which 

(6) 10 A. 33 ; 23 I. A. 139 ; 1 0. \V. N. 52 ; ft M. 
L. J. ‘214; 7 Bar. P. 0. J. 88 ; 0 lad. Deo. (N. S.) 25, 

(P. C). 

(7) 20 A. 171 ; 2 G. \V. N. 12 ); 25 I. A. J; 7 bar. 
P. 0 J. 273 ; <J Iud. Deo. (N. S.) 471, (P. C.). 

(8) 21 lad. Gas 253 ; 11 A. L. J. 820 ; 35 A. 534i 

(9) 24 Iud. Gas. 674. 

I 0-10 


will be six months from tho present day) will 
be given. 

As against the one-third share of Raghubir 
.Singh and Kure Lai there will .be a prelim¬ 
inary decree lor foreclosure in the ordinary 
form on p.yment of one-third of Rs. 450 with 
interest at the contract rato up to the date 
fixed for payment. In default, the property 
will be foreclosed. 

As against the one-third share of Musammat 
Ugar Kunwar there will be a preliminary 
decree for foreclosure on payment of 
one-third of Rs. 450 with interest up to the 
date fixed for payment plus Rs. 1,604 
with intereet at the contract rate up to the 
date fixed for payment at the same rate. In 
case of default the property will be foreclosed. 

This modification of the decree is only in 
favour of Puttain .Singh, defendant-respondent. 
So far as concerns the other defendants, who 
are parties to tho compromise decree, as 
against whom the decree has not been set 
asido and a final decree has been passed, their 
rights and liabilities will be determined by tho 
former decree and will not be atleoted by the 
present decree. As tho appi al has succeeded 
in part and failed in part wo direct that 
the plaintitfs-appeliants shall get half their 
costs incurred hero and in the Court below 
since tho date of tho restoration against 
Puttain Singh who will bear his own costs. 

Z. k. Decree modified. 
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LAHORE HIGH COURT. 


First Civil Appeal No. 1244 of 1920. 

December 19, 1923. 

Present Mr. Justice Broadway and Mr. 

Justice Fforde. 

The SECRETARY OF STATE FOR INDIA 
IN COUNCIL —Appellant 

versus 

Shrimati SARLA DEVI CLIAUDIIRANI 
—Objector—Respondent. 

Laud Acquisition I proceedings-Market—value, 
assess "icnt if-Experts, opinions of, value of—Offers, 
value of—Procedure. 

Ip. a**o**ir>.<» the value of laud fjr purpi-a; of laud 
ace mutton tho opinion* of expert* are almi**iblo in 
ovi'lcuce, h it tho value to be attiohod to such evi- 
douco depend* upon tho quality of the evidence 
[p ;5, col. l.J 


Hartsh Chundr X eoqy V. Secret an/ of State for Indu 
tn Council, 11 C. W. N. S75 at p -77 ; Governm nt o 
I lo mb a u V. Merwmjt Munchcrji Cama, 10 Bom. L. It 
‘*0/ at pp ti l, ti t. Government of Bombay V. Karin 
lor Mahomed, 3 Ind. C.i*. 273 ; 33 B. 325 ; 10 Born 
L. R. G60, roliol oi*. 


I ho evidence of oiler* made by irro-p)n*iblo broker* 
on boh ilf of un.di clo-el principal*, or porhap* for 
their own purport without any principil bohiud 
thorn, i-, however, u-e!c**. p. 75 , ool. 2 .] 

'I ho f iire-t and mod favo irable prip.ciplo of com- 
pen*anon to the owner* i* to e*tiinate the market- 
v.d 10 Of tho pr >perty not, according to it* pro out di*- 
pj-rnn, bit I ii 1 out in tho mo*t lion'.ive and 
advmt igcou* way in which tho owner* oould di-in'c 
of it, [p. 75, col. l.J 1 


First, appeal from the order of the District 
Judge, Lahore, dated tho 39th April 1920. 

The Government Advocate, for tho Appellant 

Mr. Drv 11 1 j Satohney, Lala Ha h i Das, 
R. B., and Bahu S. K. J lukerji , for tho Res¬ 
pondent. 


JUDGMENT. —By a notification No. 313 
C. S. published in the Punjab Gazette of the 
18th Juno 1917, the Government acquired a 
property known as tho Phusioali Kolhi, the 
total area of tho laud beiug F23 acres, or 11 
karwls 19 marlas and 95 square feet. Th 0 
property consisted of a bungalow 1 and com 
pound together with tho usual appurtenanc-s. 
There were also a certain number of trees 
standing on the land. The Pkusw.h Kothi 
belonged to SrimaU Sari a Devi C'liaudhrani 
and her husband, tho late Chaudhri Ram Bhaj 
Datta, acted for her during the acquisition 


proceedings as well as in the Court of the 
istrict Judge. The Land Acquisition Collector, 
after the usual inquiry, made an award allow¬ 
ing a sum of R 3 . 34,721-12-5 to which was add¬ 
ed the usual 15perce^., the total coming to 
Rs. 39,930-0-8. The value of the land alone, 
apart from buildiugs and trees, was fixed at 
Rr>. 29,927-12-5, tho rate allowed being 
Rs. 2,500 per kanal. 


Objection was taken to this award and the 
matter referred in due course to the Distriot 
•Judge. As not->d by the learned District 
•Judge it was with considerable difficulty that 
tho objector was prevailed upon to file any 
written statement of her demands. The 
record shows, however, that the objector was 
claiming a rate of Rs. 8.000 per kanal. The 
learned District Judgo came to the conclusion 
that the rate fixed by the Collector was too 
low and raised it to Rs. 4,710 pir kanal, thus 
increasing the value of the land from 
Rs. 29 927-12-5 to Rs. 56,520. Tho value 
bsoj ot tho trees and the buildings was nob 
iuteriored with. 


rile Government has preferred an appeal 
against tho ouhancemout of the valuo of tho 
land by the learned District Judge throuh tho 
Government Advocate. Mr. Dev Raj nawhney 
for the objector has not attacked the findings 
of the learned Distriot Judge qua the value of 
the buildings or the trees; aud the only point 
for determination is as to whether the market- 
value of the land has been rightly fixed. 

Tho learned District Judge has hold that in 
this case the only evidence which could be 
takon into consideration in determining the 
correct value of the land was that of actual 
sa O:-. Ho has eliminated from consideration 
• ie t 'timony of expert witnesses, who have 
given thoir opinions as to what tho land was 
worth, and also the evidence given by certain 
brokers and others as to olTors made to tho 
o qector for the property. It has been con- 
tend.-d by Mr. Dev Raj Sawlmey that the 
expert evidence and the evidence as to the 
oilers has been wrongly excluded and was 
valuable evidence of the valuo. In my opinion, 
the earned District Judge acted rightly in 
excluding this evidence. It has been excluded 
not on tho ground of its being inadmissible but 
on the ground that its valuo was ml. Id 
Ha risk Chunder Ncoyy v. Secretary of State 
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in Council (l) it was held that although 
the opinion of experts was evidence their value 
was not groat and that it would not be safe 
to place much reliance on this kiud of evi¬ 
dence unless it was supported by, or coincided 
with, other evidence In Government of 
Bombay v. Merwanji Muncherji Cama ('2), 
it was remarked that the opinion 
of an expert witness is admissible in evidence 
not only when it rests on the personal observa¬ 
tion and inquiry of the witness himself or on 
the facts within his own knowledge, but also 
when it is founded on the case as proved by 
other witnesses at the trial but that it was 
settled law that an expert may not bo asked 
puroly speculative, hypothetical, questions 
having no foundation in the evidence. In Gov¬ 
ernment of Bombay v. Karim Tar Mahomed (-0, 
it was held that a "surveyor’s opinion by it¬ 
self iB good evidence. What value the Court 
would put on it depends entirely "on the 
effect of the cross-examinatiou ” The expert 
evidence in this case consists of the opinions 
of certain brokers and an examination of this 
evidence shows, in my opinion, that it is 
entirely worthless. None of them have pro 
ducod any account-books or registers showing 
that they had been selling similar plots in the 
vicinity, at or near the timo the Notification 
was issued and have given no real data in 
support of their opinions. 

Take, for instance, Das Mai (page 23 of 
the Printed Paper-Book). He says that if the 
sito of the Phusw all Kothi is sold in small plots 
the value is Rs. 7,000 per hmal. If it is sold 
as one block the valuo would be Rs. 6,000 per 
kanal. In cross-examination he admits that 
he has bought no land in the vicinity of the 
Phuswali Kothi and that he keeps no registers. 
Similarly, Kanhaya Lai gives his opinion that 
if the site in question was sold in small plots 
the price would bo Rs. 8,000 or Rs 9,000 per 

kanal. lie, however, in cross-examinatiou 
admits that the Phuswali Kothi is three- 
quarters of a mile from the Railway Road and 
that he had no dealings in land in the vicinity 
of this Kothi. Amar Nath, another broker, 
admits that he had never had any dealings in 
land anywhere near the Phurwnh Kothi. 
While, therefore, Mr. Dev Raj Sawhney is 

(1) U C. W. N. 875 at. p. 877. 

(2) 10 Bom. L. R. 1)07 at. p. 913; 919. 

(3) 3 Ind. Cas 27S; 33 B. 325; 10 Bom. L. R. 060. 


right in contending that the evidence of ex¬ 
perts is admissible, in my opiniou, the evidence 
of the experts produced in this case has rightly 
been excluded from consideration as affording 
no assistance in arriving at the correct value 
of the site in question. 

Again, it seoms to me that even, if the 
evidence of offers be admissible, such evidence 
can rarely be of any real valuo. In the pre¬ 
sent case several letters have been put in ad¬ 
dressed to Chaudhri Ram Bhaj Datta making 
certain offers and advising that the property 
should be sold in plots. An offer, however, 
amounts merely to an expression of opinion 
on the part of the offeror and this can only 
be proved by the evidence of the offeror 
himself. In the present case most of 
the offers have como from or through 
brokers and with regard to these I would 
refer to the following remarks to be 
found in Government of Bombay v. Merwanji 
Muncherji Cama (2). The evidence of offers 
made by irresponsible brokers on behalf of 
undisclosed principals, or perhaps for their 
own purposes without any principal behind 
them, is useless, even supposing it is 
relevant. ” I do not think it necessary to dis¬ 
cuss this matter further and I cannot regard 
the evidence under this head as of any value 
whatsoever. It is worthy of note that, although 
Chaudhri Ram Bhaj Datta went into the 
witness-box and produced a largo numbor of 
documents he never made any reference what¬ 
ever to those offers and the witnesses them- 
solves say that he novor replied to them. 

I think the learned District Judge has right¬ 
ly adopted the motliod of considering the price 
paid within a reasonable time, for land adja¬ 
cent to the laud acquired and possessing 
simlar advantages, but it seems to mo 
that in approaching the question from this 
point of view he has committed oortaiu 
errors. He decided to consider only the evi- 
donco of the sales of lands situated within a 
distance of a quarter of a milo from the site 
acquired and has then proceeded to consider 
five sales. The record shows that every one 
of these five sales relates to lands situated at 
moro than a quarter of a milo from tho site 
in question. One of these five was a sale 
effected on the 27th October 1915 of i marlas 
of land for Rs. 1,500 giving the rate of 
Rs. 7,500 a kanal. 
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Admittedly, the value of land has been in¬ 
creasing at an extraordinary rapaid rate from 
1914 onwards. There is nothing on the re¬ 
cord to show the ciroumstances under which 
this transaction in 1915 was entered into and 
it is a well known fact that a purchaser may 
bo willing to pay a sum far in excess of the 
real value for small plot of land when that 
plot of land was needed by him in order to 
round off his own property or for some other 
such reason. 

The learned Government Advocate has taken 
exception to the omission from consideration 
by the District Judge of two sales, which took 
place of lands within a very short distance 
of the land acquired on the 14th May 1917. 
These two sales have been proved and tbe 
plan on the record shows that they are very 
dose to the site acquired although not adjacent 
thoreto. In my opinion, the omission of these 
two sales was a serious orror. The rate per 
kanal according to those two transactions 
comes to Rs. 1,638. 

The learned Government Advocate btrongly 
urged that the five sales relied on by the 
learned District Judge should not have been 
considered ; firstly, as to the one referred to 
above relating to 4 mnrlus of land on the 
ground that it took place in 1915. I think 
them is force in this contention. The land is 
not only situated at a considerable distance but 
the sale took place nearly two years before 
the prosent site was acquired. Secondly, as 
to the other four transactions, it was objected 
that they related to small plots of land and 
that the sale of small plots of land did not 
lorm a correct basis for the valuation of a 
large site such as was acquired in the piesent 
case. ()n the other hand, it has been repeated¬ 
ly held that the fairest and most favourable 
principle of compensation to the owners is to 
estimate the market-value of the property not 
according to its present disposition, but laid out 
in the most lucrative and advantageous way 
in which the owners could dispose of it. This 
principle has been recognised and the object¬ 
ors could have put forward a scheme show¬ 
ing how the site in question could have been 
developed by splitting it up in various plots. 
While evidence has been led to show that the 
valuo of land acquired would be greater if 
split up in small plots, no scheme for such a 
development has been put forward and no 


evidence has been led to show that there was 
auy real demand for small houses or shops in 
this vicinity. At the same time, I think that 
the four sales under reference may well be 
looked at as they all took place two or three 
mouths prior to the Notification. 

The site in question has two frontages and 
abuts on two roads. It is situated in the 
heart of the scholastic world of Lahore and 
close to the District Court and the possibility 
of its being split up for small tenements 
cannot, I think, bo disregarded. It U true 
that the fours sales referred to relate/to lands 
situated at a little distance from the site and 
nearer to the City but the distance is not so 
great as to entitle me to ignore them wholly. 
I think these four sales can reasonably bo 
taken into consideration along with the sales 
omitted by the learned District Judge and 
referred to above as having taken place on the 
14th May 1917. The average of these six 
sales comes roughly to Rs. 3,537 per kanal 
and I think that that may bo regarded as a 
fair rate to fix in the present case. 

In coming to this conclusion I have not 
lost sight of the fact that in a reference made 
by the Acquisition Officer to the Tahsildar the 
latter fixed the value of this land at Rs. 7,000 
a k iruil The opinion of a Tahsildai has been 
held to be rolevaut by the Madras High Court 
in a case reported in liathanamafia'i v. 
Secretary of Shite fur India in Council (4) 
while a contrary view appears to have been 
taken by the Chiot Couit in Furman v hah v. 
Secretary of St <te for India in Council, ( 5) 
Even assuming, however, that the Tahsil- 
dar's report is relevant in this connec¬ 
tion, a reference to it shows that it is based 
mainly on the objector e opinion as to tbe 
valuo and his claims made before the Tahsil¬ 
dar. It has, therefore, practically no evidential 
value. I have also taken into consideration 
the fact that the position of this laud i6 deci¬ 
dedly superior to that of the laud to whioh the 
sales of the 14th May 1917 relates. In my 
opinion the learned District Judge has fixed 
too great a value on the land acquired while 
the Collector’s estimate was too small. 

I would, therefore, accept this appeal and 
fix the rate at Rs. 3 537 per kanal and reduce 

M) 72 lml. C;i'. -211 ; 41 M. L. J. 132 ; 17 L. W. 
114 32 M. L. 1. 27‘J ; (1023) A. 1. R 332. 

(5) 63 ]'. 11. 1<J07 ; 83 P. W. R. (N.S.) 1007. 
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the amount payable for the land from 
Rs. 56,520 to Rs. 42,144 plus the usual 15 k 
for compulsory acquisition. The appellant will 
get costs in proportion. 

z K Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1237 of 1922. 

November 23, 1922. 

Present :—Mr. Justice Stuart. 

RESIIMA BIBI—Plaintiff—Appellant 

versus 

BHAWANI SARAN and others— 
Defendants —Respondents. 

Agra Tenancy Act (II of 1001) ss. 1 (1*2), 88—Occit- 
panc\i tenant , well constructed by on land belonging to 
ftemindara— Improvement—Consent of tfemiadar*, 
except one—Tenant, whether can be comp iled to close 
well 

An oooapiQOy tenant constructed a masonry well 
on wa*te land belonging to tho Zemindars, for irri¬ 
gating hi* occupancy holding. All the Zemindars 
excopt one, acquiesced in his so doing ; but the one 
who had not given his oou3ent sued to have tho well 
dosed ; 

Held , that the well was an improvement within 
tho meaning of section 1 (12) of tho Agra lenancy 
Aot and tho Court would not compel tho tenant to 
oloso the well at the instance of the solitary Zemin¬ 
dar who had not acquiesced in the construction of the 
well. 


which he has constructed at a cost of 
Rs. 500, joining the remaining 17 zemin hrs 
as defendants. The lower Appellate Court ha- 
found clearly that the well was constructed 
with the consent of all the zemindars save the 
plaintiff-appellant, at considerable expense, upon 
waste land, for the irrigation of Bhawani 
Saran's occupancy holding. The well is admit- 
bedly an improvement within the moaning ol 
section 4 (12) of the Tenancy Act. Under 
the Tenancy Act an improvement need 

not be executed on the holding i! it is 
executed directly for its beno6ts and 

an improvement includes a masonry well. 
Under section 88 of the same Act every 
tenant not being a non-occupaucy tenant is en¬ 
titled to make an improvement. It is urged by 
tho learned Counsel for the plaintiff-appellant, 
that, on the face of it, whatever be the law, an 
occupancy tenant has no right to trespass on 
the zemindar's land for the making of an im¬ 
provement. I agree with him to a certain 
exteut, but in such a case as this, where 17 out 
of tho 18 zemindars have agreed to the making 
of the improvement, I do not think that a < ourt 
should interfere. The benefit of the occupancy 
holding is the benefit of the whole village whe¬ 
ther tho plaintiff appellant has an interest in 
that particular occupancy holding or not, I do 
not see that any useful purpose will bo gained 
by issuing 18 notices in this matter, the num¬ 
ber of notices which would be necessary if the 
appeal was admitted. 1 dismiss it under O. 

XLI, r. 11. , 

2 k Appeal dismissed. 


Appeal against the decreo of the Sub-1 udge, 
Cawnpore, dated the 24th April 1922. 

Mr. M. A. Aziz, for the Appellant. 

JUDGMENT. —There are 18 zemindars in 
tho village Kunwardah in the Cawnpore District. 
On the facts, a tenant, Bhawani Saran, has 
constructed a masonry well on waste land 
belonging to all these 18 zemindars at a cost of 
Rs. 5 )0 for irrigating his occupancy holding. 
Seventeen of tho zemindars have acquiesced in 
hiB so doing. The 18th, a widow called 
Reshma Bibi, who is the present plaintiff- 
appellant, has sued Bhawan Saran and asked 
for the relief that he should olose this well 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 177 of 1921. 
February 21, 1923. 

Present: -Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Rankin. 

Firm PRASANNA KUMAR PAL SANA- 
TAN KUNDA— Plaintiffs—Appellants 

versus 

PANAULLA MLJI and another - 
Defendants Respondents. 

Contract Act (IX of 1873) s. 25 -Limitation Act (IX 
of IjOS) s. U— Stamp Act (ll of 139J) s. 3a, Soli. I■ 
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Art. b—Acknowledgment and promise to pavdifference 
between-Construction oj Document—Promisson/.Notc 
— Agreement . 


Whother a. statement contained in a particular 
document i« a mere acknowledgment within the 
meaning of -eotion ly of the Limitation Act, or P a 
promi-e to pay within the meaning of action 25 of 
the Contract Act, mud depend upon tho language of 
tho instrument under consideration. 


Defendants executed a document in the following 
terms :_*• Account of money. In the name of 
1 anaullah Ml]i and Uraer Ali Miji of Nanupur, 
■'lokam i_ handp >re. Amount due, brought forward 
from the account of Panaulla Miji at pago 21 or this 
book Rs. 3,:/3o. Interest at the rate of one rupee pot 
mensem, stipulated timo for payment the month of 
Bhadra of the year 1318 B. S:" 


lltid, ( 1 ) that tho document contained a promise 

pay within the meaning of -octiou 20 of tho Contra 
Aot ; 


(“) ^at document \va* not a promi^ory-notc, 
but an agreement within ho moaning of Article 5 of 
^chedulo I to tho Stamp Act, and \va< not aflected by 
tho provisions of section 35 of that Act. 


Ca-o law discussed. 


Appeal against thedecree ol the Sub-Judge, 
3rd Court of /ilia Tipperah, dated the 18th 
May 1921. 

1'ahus J. C. Hoy, /'. C. Mnjumdar and tt. B. 
Mooke/jee, for the Appellants 

Habus .S'. C. Basok and P C liasu, for tho 
Respondents. 

JUDGMENT. -This is an appeal by tho 

plain till in a suit for money advanced on loan. 
Tin re were transactions between tho parties, 
followed by an adjustment of accounts on the 

4th Ap.il 1911, when Rs. 3,535 was found 

due from the defendants to the plaintiffs. 
1 hereafter, there were throe successive adjust¬ 
ments on tho 2nd April 1914. 6th April 1917 
and 8th February 1920. On tho 3rd August 
1920, the plaintiffs instituted the present suit 
to recover the sum of Rs. 5. 200 with interest 
and costs. The defendants rcsited the claim 
on tho ground, amongst others, that it was bar¬ 
red limitation. I he .Subordinate Judge has 
lound on the merits in favour of the plaiut- 
lils hut has dismissed the suit on a twofold 
ground, namely, first, that the claim was 
barred by limitation and, secondly, that the 
document which recorded tho adjustment on 
the 4th April 1911 was not admissible in evi¬ 
dence as not duly stumped. On the present 


appeal, these positions have been controverted 
and we have come to the conclusion that 
tho view taken by the Subordinate Judge can¬ 
not be supported. 


As regards the first question, Damely, 
that ol limitation, the Subordinate Judge 
has held that the plaintiffs are not entitled 
to the benefit of section 19 of the Indian 
Limitation Act, inasmuch as they have nob 
established that, at the time when the ac¬ 
counts were adjusted ou the 4th April 1922, 
the sum found due was still legally recover¬ 
able. I he appellants have, in answer, urged 
that the document evidences something more 
than au acknowledgment and is in essence an 
agreement to pay a barred debt within the 
meaning of section 25, sub-section (3) of the 
Indian Contract Act. This argument has 
been put forward on the assumption that the 
sum determined to ho due ou tho 4th April 
1911 was in fact not legally recoverable by 
reason of the operation of the statute of 
limitations, though tho debtor might not have 
been .aware that the claim was barred ; Mali 
Sheikh v. Baikantha Xath Kar (I), Lhownni 
Misscr v. Peari Jha (2), Simon v. Aro<iiusami 
Pillai v3). 


Section 25, sub-section (3), provides that 
au agreement made without consideration is 
vo d, unless it is a promiso made in writing 
and signed by the person to he charged there¬ 
with, to pay wholly or in part a debt of which 
tho cred’or might have enforced paymont but 
lor the law lor the limitation of suits. Whe¬ 
ther tlio statement contained in a particular 
document is a more acknowledgment within 
the meaniugof section 19 of tho Indian Limit¬ 
ation Act, or whether it is a piomise to pay 
within the meaning section 25 of the Indian 
< ontracb Act, must manifestly depend upon 
the language ol the instrument under consider¬ 
ation. In tho case before us, the document 
executed by the defendants on tho 4th April 
1911 was in the following torrns :— 

Account of money, in tho namo of 
Panaullah Miji and Umer Ali Miji of Nanupur, 
Mokam ( handpore. Amount duo, brought for¬ 
ward from tho account of Panaulla Miji at 
page '24 ol this hook Rs. 3,535. Interest at 

(1) VO Iuil. Ca-;. 80.i ; 18 0. L. J. 2G'J. 

(2) 21 Iud. Gas. 251 ; 18 C. L. J. 32J. 

(d) 25 Iud. Gas. 361 . 1G AI. L. '1.122. ^ 
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the rate of one rupee per cent, par mensem, 
stipulated time for payment the month of 
Bhadra of the year 1318 B. S.” Then follow 
the signatures of the executants on one-anna 
stamp. 

It is plain that the provision for payment 
of interest is not au acknowledgment of the 
existing debt but is a promise to pay interest 
in future on the dedt specified. We need not 
consider whether such a promise to pay in¬ 
terest may not necessarily involve a promise 
to re-pay the debt; for* we have the further 
expression "stipulated time for re payment " 
which unquestionably contained a promise to 
repay the amount found due. Consequently, 
on a consideration of the document before us, 
the inference is legimate that it sets out a 
promise made in writing and signed by the 
persons to bo charged therewith to pay wholly 
the debt specified therein. But tlio respon¬ 
dents have urged that a distinction must be 
observed between an acknowledgment within 
the moaning of section 19 of the Indian Limi¬ 
tation Act and a promise to pay wthin the 
meaning of section 25 of the Indian Contract 
Act. This may be conceded, notwithstanding 
the observation of the Judio al Committee in 
Maniram Seth v. Seih Rap Chand (4), namely, 
that an unconditional acknowledgment has al¬ 
ways been hold to imply a promise to pay, 
because that is the only inference, if nothing is 
said to the contrary ; it i6 what ovory honest 
man would mean to do. There are, however, 
authorities which show that in view of the pro¬ 
visions of secion 19 of the Indian Limitation 
Act, which make an acknowledgment available 
only when it is in respect of a debt not yet 
barred by limitation, the Court should bo 
reluctant to imply in every case of acknow¬ 
ledgment a promise to pay a barred debt; in 
this connection, reference may be made to the 
decisions in Chowksi Himullat v. Ch-wkn 
Achrutlal (5), Jethi Liai v. Path Bai(,Q),G any a 
Prosad v. Ram Dayal (I), and Go'unda Dus v. 
,t '" ru -Das (8). In the case of Chandra Prosad 
v. 1 arajlal (9), a khata signed by the defeud- 

(0 33 0. 1017 ; 33 I. A. 165 ; 4 0. L. J. 91 ; 8 Baiu. 
“• 5 0l I 10 C. W. N. 871 ; 1 M. L. T. 139 ; 3 A. 

L. J. 525 ; 16 M. L. J. 300 ; 2 N. L. H. 130 (P. C.)- 
5) 8 B. 134; 1 lad. Djc. (S. S.) 503. 

R) 17 Ind. 722; 11 Bom. L. R. 1020 
7 23 A. 502 A. VV. N. (I JOl) 150 

© 30 A. 203; 5 A.L.J. 333; A. \Y. N. (1J08) 19 J 
(3) 1 Bom. L. R. 644. 


ant was produced. It contained an entry in 
the following terms; “ Rs. 200 was found to 
be duo on account of the previous khata hav¬ 
ing been made up. For the same this khata 
is passed. The moneys are payable by me. 
I am to pay the same whenever you may 
make a demand.’’ It was ruled that the 
khata was not a mere acknowledgment of the 
debt, but was a promise to pay within the 
meaning of section 25 of the Indian Contract 
Act. To the same effect are the decisions of 
the Punjab Chief Court, in Mahbub Jan v. 
Suruddm (10), B hag wan Singh v. Munshi 
R im (LL), and Tirkhu v. Rizak Ram (12). In 
the case last mentioned, the principle was 
enunciated that when debtors strike a 
balance in the accouut-book of the cre¬ 
ditor, promising in writing to pay the debt 
duo to him, a suit may be brought on the 
bassis of the balance under sub section (3) of 
section 25 of the Indian Contract Act, and the 
claim is enforceable regardless of the question 
of limitation. Where the balance operates to 
acknowledge a debt, a statement of future in¬ 
terest to be paid at a certain rate imports a 
promise to pay the debt as well. This view was 
supported by a reference to the oarlier deci¬ 
sion of a Full Bench of the Punjab Chief Court 
in Daula v. Honda (13). We hold that in the 
present case the document is a promise with¬ 
in the meaning of section 25; this does not 
ignore the distinction between an acknowledg¬ 
ment and a promise to pay, which was em¬ 
phasised by the Patna High Court in Ram 
Bahadur Singh v. Damodar Prosad Singh (14). 
The view wo take is supported by the instruc¬ 
tive judgment of Lord .Sumner in Spencer v. 
Hemmerde (15) whore the grounds of the dis¬ 
tinction between an acknowledgment and a 
promise to pay were historically reviewed. The 
couclus on follows that the plea of limitation 
cannot possibly succeed. 

As regards the second question, namely, 
that of the admissibility of the document 

(10) 102 P. R. 1 H)f> . 22 P. L. R. 1906 ; 131 P. W. 
R. 1305. 

(11) 41 Ind Cas. 415; 66 P. R. 1917; 135 P. W. R. 
131; 

(12) 8 Ind Gas. 811; 139 P. W. R. 1301 ; 8 P. L. R. 
1911. 

(13) P. K. 1903; 101 P. L. R. All. 6303; 

(14) 60 Ind. Ca-i. 514 ; 6 P. L. J. 121 ; 2 P. L. T. 
303. 

(15) (1922) J A. G. 507; 91 L. J. K. B. 941 ; 66 
8 J. 692 ; 38 T. L R. 863. 
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which records the adjustment of the 4th April 
19LI, the Subordinate Judge has found in 
favour of the defendants. We are of opinion, 
however, that the document is an agreement 
or a memorandum of agreement within the 
meaning of Art. o, clause (c) of Schedule I of 
the Indian Stamp Act ; in support of this 
proposition reference may be made to a loug 
series of decisions of this Court. In Murari 
Mohan Ro>j v. Khetler Nath Mulluk ( 16) a 
document was executed in these terms : 

“ This document, a hand-note, is executed 
by me for the purpose of purchasing a ghor. 
I take from you Rs. 7. f will pay interest on 
the same at half anna per rupee per mensem. 
Having received Rs. 7 in ca«h. this hand-note 
is executed." Mr. Justice Wilson hold, with 
the concurrence of Mr. Justice O'Kinealy, that 
this was not a promissory-note nor a bond, but 
was an agreement to pay, and as such was 
chargeable with duty under clause (5) of 
Schedule I of the Indian .-tamp Act It was 
pointed out that this view was in accord with 
the earlier decision in Renter v. Hamfotipa 
(’hose (17). The same view has been consis¬ 
tently adopted in subsequent cases ; Mulchond 
Lila v. Kashi Knshibul'nb lltswis (18) and 
Rnatulbih IhsW'ts v. (j iiontddi Hiswas (19). 
A similar view was adopted by the Allahabad 
High Court in Mutusndcli Lai v. HaMo-sk (20) 
and Malta lev Kon v. Shroraj llam (21). The 
decision of thi« Court in Mul ChantI v. 
Kashi Da la') Fhswts 1 18), approved that of the 
Bombay High Court iu Laxtimihat v Ganesh 
Hugh omull 122). It is possible, however, that 
a difl'oront view was indicated in the Bombay 
High Court in liefer rive undci the Stamp Act, 
section GO (23) but the d- cision of the Madras 
High Court in Tirupnlln (jourulan v. Hama 
Heibli <2l), accords with the view adopted in 
Calcutta and Allahabad. Asa last resort, the res¬ 
pondent has strenuously argued that the docu¬ 
ment in question is a promissory-note ami lias 
relitd upon the definition of the expression pro¬ 
missory-note contained in section 2, clause (22) 

(16) li C 150 ; 7 led. Deo. (N. S.) 634 

(17) 23 \Y. Ii. 103 

(1H 35 C. Ill; 1 U. \Y. N. 1120. 

(io) lie. \v. N. 1122 . 

(20) 21 led. Ca- 601. 36 A. 11; n A L. J. <66. 

(21) 01 lud. ( a--. 116. 11 A. '.56: 17 A.T.J. 391 

(22) 25 B. 373; 1 Bom. L. U. .132. 

(2 ) 1 Bom. L. It. (12. 

(24) 21 M. 4.) ; 7 M. L. J. 2 Jl ; 7 lad. Dec. ,N. 9.) 

3‘J 1 


of the Indian Stamp Act, where a promissory- 
note means a promissory-note as defined in the 
Negotiable Instruments Act, 1881. The defini¬ 
tion in the Negotiable Instruments Act is in 
the following terms : “A promissory-note is an 
instrument in writing, not being a bank-note 
or a currency-note, containing an uncondi¬ 
tional undertaking signed by the maker, to pay 
a certain sum of money to, or to the order of, 
a certain person or to the bearer of the instru¬ 
ment.’ It is not necessary for the purposes of 
the present case, to examino the very wide 
terms of this definition. But we may usefully 
recall the important observation of Pollock, 
( . B., in Sihfee v. Tripp (25) where a question 
arose, whether the document before the Court 
was a promissory-note: “It is difficult to lay 
down a rule which shall bo applicable to all 
cases; but it soems to mo that a promissory- 
note, whether referred to in the Statute of 
Anno or in the text hooks, means something 
which the parses intend to be promissory-note. 
We cannot suppose that the Legislature intend¬ 
ed to prevent parties Irom making written 
contracts relating to the payment of money, 
other than bills and notes; and this appears to 
m< to he merely an instrument recording the 
agreement* of the parties in respect of a certain 
deposit of money, the consideration of which is 
stated in the memorandum itself, and to bo 
rather an agreement than a promissory-note." 
In the case before us, there is no suggestion, 
indeed, the suggestion, if mado, would have no 
solid foundation, that the parties ever intended 
this to he a promissory-note. We are of 
opinion that the document is an agreement 
within the moaning of Art. 5 of Schedule I 
of the Indian Stamp Act and is consequently 
not altected by the provisions of section 25. 

I he result is that this appeal is allowed aud 
the decree of the Subordinate Judge set aside. 
The suit will stand decreed fur Rs. 5,200 with 
interest at G per cent per annum from the 
date of institution ol the suit till the date of 
realisation. i*he plaintiffs are entitled to their 
costs throuehout. 

Aj>peal allowed. 

C*o) (1846) 15 M. W. 23 at p. *35; 15 L. J. Ex. 

41 * : 1; /3 e. n. 7 in : 7i r. n. 515 . 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2017 of 1920. 

April 2, 1924. 

Present: —Mr. Justice Sootb-Smith 
and Mr. Justice Fforde. 

Hafiz FEROZ-UD-DIN AlIMAD— 

—Plaintiff—Appellant 

versus 

SIRDAR SHAH and others-Defendants 

—Respondents. 

Evidence Act (I of 187-2) s. 02 —Deed of gift-Oral 
evidence to vary terms of deed, admissibility of— 
Muhammadan Law—Gift and hiba-bil-ewaz, distinc¬ 
tion between—Delivery of possession, whether necessary. 

Whore a, deed purport* to evidence a gift pure and 
simple, oral evidence cannot be admitted as between 
the parties to tho deed or their representatives for the 
purpose of showing that tho transaction was really 
what is known under the Muhammadan Law as a 
hib-bil-cwaz, that is, a gift for consideration. 

Mating Kyin v. Ma Shtoe La, 42 Ind. Ca*. 642 ; 15 
C. 320 ; 15 A. L. J. 825 ; 33 M. L. J. 643 ; 3 P. L. W. 
185 ; 6 L. W. 777 ; 22 C. W. N. 257 ; 23 M. L. T. 36 ; 
27 C. L. J. 175 ; 20 Bom. L. R. 278 ; (1018) M. W. N. 
300 ; 0 L. B. R. li l ; 1 Bur. L. T. 2i ; 41 I. A. 236 
(P. C.) ; Scrnjttddin Haidar v. Isab Haidar, 70 Ind. 
Ca*. 203 ; 40 G. 161 ; 25 C. W. N. 833 ; (1022) A. I. R. 
(C.) 258 ; Sukumari Debi v. Kalipada Mukherjee, 45 
Ind. Gas. 13, distinguished. 

A hiba-bil.cwas has incidents very different from 
those of a simple gift. Under the Muhammadan Law 
delivery of possession is necessary to validate a gift 
puro and simple, whereas io tho case of a hiba-bil- 
ewaz, delivery of possession is not necessary. 

Appeal against tho decision of tho District 
Judge, Lahore, dated the 29th April 1920. 

Mr. Des Raj Savliny, for tho Appellant. 

Lala Ram Chav/1, Mawhanda, for tho Res¬ 
pondents. 

JUDGMENT. 

Scott-Smith, J. -This is a second appeal 
from the order of the lower Courts dismissing 
the plaintiffs suit for possession of certain land 
in Muzang, gifted to him by Chaudhri Nahi 
Rukhsh by a registered-deed of gift dated the 
14th March 1907. The suit was brought on 
tho 12th March 1919, in other words two 
days before the expiration of 12 years from 
tho date of gift. At the time when tho suit 
was brought Sardar Shah, respondent, and 
Mehtab Shah, his brother, wero in possession 
as vendees from Chaudhri Shuja-ud-Din, the 
I 0-11 


son of Chaudhri Nahi Bakhsh, to whom Sardar 
Shah and Mehtab Shah alleged it had been 
gifted by his father. The Courts below held 
that plaintiff had never obtained possession of 
the land and that, therefore, there was no 
valid gift in his favour in accordance with the 
Muhammadan Law which requires that a gift 
to be valid must he with possession. To gob 
over the difficulty about possession plaintiff 
alleged that though tho deed was executed as a 
deed of gift pure and simple in consideration 
of many years’ friendship yet, in roality, 
Rs. 1,000 was paid by him to the donor and 
that the deed was really what is known as a 
hiba-bil-ewaz and that to validate such a 
transaction the giving of possession is nob 
necessary. The lower Court dismissed the 
suit holding that plaintiff was precluded by 
section 92 of the Indian Evidenco Aot from 
producing oral evidenco to prove that the 
transaction was a hiba-bil-ewaz contrary to 
the terms of the deed which shows that it was 
a gift pure and simple. 

In appeal it is contended, firstly, that sec¬ 
tion 92 docs not bar tho admission of oral 
evidence to prove tho real naturo of tho trans¬ 
action and that in any case the chief defen¬ 
dants are not tho reprosontatives-in-interest of 
Chaudhri Nahi Bakhsh, a party to tho deed. 
Finally, it was urged that uuder proviso (2) 
to section 92, Indian Evidence Act, plaintiff is 
ontitled to prove tho existenoo of a separate 
oral agreement as to a matter on which the 
deed of gift was silent. As regards the applic¬ 
ability of section 92, Counsel referred us to 
Mauny Kyin v. Met Shtoe ha, *1), Serajuddin 
llnldar v. [sab Haidar (2), and Sukumari Debi 
v. Kalipada Mukherjee (3). None of these 
authorities appears to me to be in point. More¬ 
over, in Serajuddin Ilahlar v. Isab Haidar the 
Judges quoted a dictum of Huda, J., iu Jidda, 
Jan Dibi v. Sheikh Daktar (4) in which it was 
pointed out that a hiba-bil-ewaz has incidents 
very different from those of a simple gift. This 
is clear from tho very fact that tho taking cf 

(1) 42 I ml. Ca*. 642 ; 45 0. 320 : 15 A. L. J 825 ; 
33 M. L. J 618: 3 P. L. W- 1S5; 6 L W. 777; 22 G- W. 
N 257 ; 23 M. L. T. 36 ; 27 G L. J. 175 ; 20 Bom. L. 
R. 278 ; (1018) M \V. N. 300 ; 9 L. B. R. 114 ; 11 Bur. 
L T. 21 ; 44 I A. 236 P. G.). 

(2) 70 lad. Gas 203 ; 49 C. 161 ; 25 C. W. N. 83J ; 
(1922) A I. R. (G) 253. 

(3) 45 lad. Gas. 13. 

(4) 53 lad. Gas. 420 ; 24 C. W N. 926. 
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possession is necessary to validate a gift pure 
and simple, whereas, in the case of a hiba-bil- 
ewaz the taking of possession is not necessary, 
see in this connection Mulla’s Muhammadan 
Law 7th, Edition, page 123. Ranee Khujooroa- 
nissa v. Rouihan Jeh«n (5) and Ghaudnury 
Zlehli Ilasan v. Muhammad Hasan (6j. The 
same is the viow of Sheikh Ameer Ali at 
p. 63 of Vol I of his Muhammadan Law. 

I also do uot consider that proviso (2) 
to section 92 has any applicability to the 
facts of the present case. It cannot be 
said that the payment of Rs. 1,000 as con¬ 
sideration is a separate oral agreement not 
inconsistent with the torms of the docu¬ 
ment itself within the meaning of the pro¬ 
viso. Further, I have no difficulty in hold¬ 
ing that Sar lar Shah and Mehtab Shah 

are the representatives in-interest of Chaudhri 

Nabi Bakush, tbo original owner of the prop¬ 
erty, for they represent his estate so faras-the 
property in suit is concerned. 

I am, therefore, of opinion that the Courts 
below ware right in lidding that plaintiff 
could not he allowel to adduce evidence to 
Prove contrary to the terras of the deed of 

gift that the transaction was in reality a hiha- 

hil-c.waz. 

I would, therefore, dismiss the appeal with 
costs to Sardar Shah, respondent. 

The appeal has already been dismissed as 
against the representatives of Mehtab Shah 
who died whilst the appeal was pending in 
this Court. 

Fforde, J : —I agree. 


/-. K. 


Appeal dismissed. 


(■>) a I. A. 21)1 at pp. 301, 307, 303 ■> C lsi • or 
W. B. 36 ; 1 lad. Doc. (X. s ) 412 P (J i. 181 ' 26 

LJ 105 ■ 8 Bom L - R- 

^03^LA.'6S^a, ljG;4CL L - 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

Second Civil Appeal No. 316 op 1921. 

November 14, 1922. 

Present :—Sir Grimwood Mears, Kt., Chief 
Justice, Justice Sir P. C. Banerji and 
Mr. Justice Muhammad RaGq. 

BADRI SINGH— Dependant—Appellant 

versus 

rULSI RAM—Plaintiff—Respondent. 

Civil Procedure Code I Act Y of 1908’, O. XXI, r. 88 
Ramcd by Local Government, r. 32— Auction- 
sate Lxecuti n —Co-sharers and strangers, equal bids 
oy —bale, confirmation of, in favour of stranger— 
Go sharer, whether can sue to recover possession. 

13. and I’, bid at an auotion of certain property put 
up for <alo in 0 X 000 don of a deoroo. T. aborting 
nun-olf tj be a oj.-harer, oappod eiah bid with a bid 
ot oorrojpjadiagly oiuil value intending to o'ccroi<e 

proforoatiil right a» a oo-^barer. When tbo mat¬ 
ter came up before the Collootor, T. wa; absent though 
>erved and the <alo wai confiriuel iu favour of 13. T. 
thou sued to recover possesion of the property: 

Held, that under the cirounutance* T w.i- not com¬ 
petent to.bring tbo suit and the Collector’s order was 


appeal irom a decree of the Additional 
Judge, Bareilly, dated the 7th January 1921, 
reversing a decree of the City Muusif, Bareilly, 
natc 1 tlio 20th September 1919. 

Babu Satish Chandra Das, for the Appel- 
Jant. 


uxuijoiii isamoaar u.i$ 


ior ime nesponcienc. 


JUDGMENT. -°n the 20th of August 

id Id, certain property in the village of Gliaus- 
gan] Narayan was put up to auction. Badri 

J 11 ,”.' £ nil Bam bid on that occasion, aud 
l ulsi Ram, assorting himself to ho a co-sharer, 
capp d each bid as it was made, with a bid 
ol a correspondingly equal sum, intending to 
t.xt_rc se t ie preferential right which is accord- 

O KM co ' s * laror under the provisions of 
’ ** Badri Singh was prepar- 

T l ° y i° r the plot. So also was 

u am. A report was made of these oir- 
OUm " ‘ l,1C0S a "d, in due course, the matter 
* foro the Collector of Baroilly, on 
i ^ 1 ol October 1913, for the confirma¬ 

tion ol the salo. In none of the Courts was 
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the document, which we are now about to read, 
laid before the Courts. Mr. Damodar Das 
has furnished to us a certified copy of the act¬ 
ual order of the Collector. It is evident from 
that document that Tulsi Ram had been serv¬ 
ed with a notice that the matter would be 
heard and determined on the 24th of October. 
Tulsi Ram was absent, and, in his absence, 
there was no evidence before the Collector as 
to whether his allegation that he was a co¬ 
sharer had or had not a foundation in fact, 
and the Collector passed an order that the 
sale was to be confirmed in favour^ of Badri 
Singh. The actual words are: ' Present, 
Badri Singh iu person. Tulsi Ram absent, 
despite due service of notice. The pre-emptor 
Tulsi Ram has failed to appear and prove bis 
olaira to pro-empt. Sale may be confirmed in 
favour of the purchaser Badri Singh.’ After 
that, the usual certificate of sale was issued to 
Badri Singh and mutation proceedings institut¬ 
ed and appropriate order made in favour of 
Badri Singh. 

In 1915 Tulsi Ram brought a suit against 
Budri Singh to recover possession of this prop¬ 
erty. That suit was, however, withdrawn 
with liberty to Tulsi Ram, if so advised, to 
commence a new suit. Nothing whatever was 
done until the 26th of July, 1919, just within 
six years from the date of the order of the 
Collector. That suit also sought to get poss¬ 
ession of tho land which had formed the sub¬ 
ject-matter of the sale by auction, and asked 
for a declaration that, by virtue of a right of 
pre-emption, according to law, Tulsi Ram was 
the owner of tho shares, and also that it might 
be declared that the sale certificate, tho deli¬ 
very of possession, and the mutation of names 
effected in favour of the defendant were in¬ 
effectual against the plaintiff's property and 
further asked that the defendant might be 
dispossessed and the plaintiff put into posses¬ 
sion. 

The question which has arisen is, whether 
that was a competent action to bring under 
the circumstances which wo have already 
detailed. 

Our attention has been drawn to O. XXI, 
r. 92. That rule, as will be seen, is incor¬ 
porated in tho Notification of Government, 
No. 1887, dated the 7th of October 1911, in 
exercise of the power conferred by sections 68 
and 70 of the Code of Civil Procedure of 1908. 


The subject which is dealt with is the sale of 
ancestral land in execution of Civil Court 
decrees in tho United Provinces of Agra and 
Oudh. The operative part of r. 32 is in pre¬ 
cisely the same language as the operative part 
of O. XXI, r. 92. The full text of r. 32 is as 
follows :—-“Where no application is made 
under r. 30 or r. 31, or where such ap¬ 
plication is made and disallowed, the Collector 
shall make an order confirming the sale, and, 
thereupon, the sale shall become absolute. 
Nosv, it is conceded that that is the only rule 
which gives to the Collector the power of 
making an order confirming the sale. It is 
agreed that, in the circumstances, there was, 
in fact, no application either undor r. 30 or 
r. 31, and, therefore, tho Collector bad this 
one duty before him, either of canfirming the 
sale or declining to oonfirm it. It was with 
the object of arriving at a proper decision that 
he had given notice to Badri Singh and Tulsi 
Ram to appear before him. Therefore, Tulsi 
Ram was given the proper opportunity of 
presenting the facts of his case to tho Collector 
with a view to bring himself within the 
language of O. XXI, r. 88, which has its 
counterpart in r. 29 of the rules 'made by 
the Local Government. Had ho proved that 
ho was a co-sharer, had ho proved that he 
had male the same bid which had been made 
by Badri Singh, it is scarcely conceivable that 
the Collector would not have passed an order 
in favour of Tulsi Ram. Tulsi Ram had this 
opportunity and he did not avail himself of it, 
nor did bo mako subsequently to tho Collector 
any application, for good reasons shown, that 
the indulgence should bo granted to him of 
having tho matter ro-beard. What he did, in 
fact, was to commence his suit. The question 
is whether the commencing of that suit 
was not in direct defiance of r. 32, cl. (3). 
We have already given the text of r. 32 
and pointed out that the Collector was 
adjudicating on tho 24th of October 1913 
on this question of confirming or rofusiug to 
confirm the sale. Clause (3j is as folUow: — 
“No suit to sot asido au order made under this 
rule shall be brought by any person against 
whom such order is made.” Tulsi Ram was 
the person against whom such order was 
made. The order, in fact, that was made 
was that Badri Singh was to be declared 
purchaser, and we aro of opinion that 
r. 32, cl. (3), in the circumstances, is a 
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complete answer to this suit, and Tulsi Ram 
was incompetent to bring it. That order of 
the Collector of the 24th of October, 1913, 
was an order made under r. 32, was good 
at the date of the commencement of the suit, 
and is good to-day, and no proceeding by way 
of suit, in our view, was capable of being in¬ 
stituted by Tulsi Ram on the day on which he 
brought this action. We are, therefore, of 
opinion that clause (3) operates as a bar to 
this action. We allow the appeal, set aside 
the decree of the Court below aud restore that 
of the Court of first instance. 

K - s - D - Appeal allowed. 


LAHORE HIGH COURT. 

second Civil Appeal No. 2548 of 1919. 

November 6, 1923. 

I lesent : Mr. Justice Scott-Smith and 
Mr. Justice Ffordo. 

GOBIND RAM and others—Defendants 

—Appellants 

versa* 

ALI MUHAMMAD and others— 
Plaintiffs KUMR1 and others - 
De FEN DA NTS—Re SPON DE NTS. 


Custom — Shamilat /and, whither accessor;/ to iro 
priitanj holding—time oj proprutary land, whither 
includes shanniut— Jhang District, villages of, rule 
applicable to 

Jho right- of proprietors ic the shanilat of a vil- 
ago are not .1 more acco-ory to the land separ .tch 
held bj them and the onus ho- on a purcha-or of pro¬ 
prietary and to -bow that a sale to h m included a 
«re in the $im?)iuat. 


1 ,02 >n eP? S , V ' A Vi , S,Ujh ' 113 ’ • 1! ' lj °L 31 l'- L. I.. 

l 'Oj , balrih UalJttaivati, 36 In1. Ca>. G01 ; 3 I*. 

cV-WftS* N | ■ !!' 1 " 6 A/ ‘" a,i V Ahmad. G Iml. 

Gas. 10OJ : ,o I . \\ j ( . i.ao, followed. 

, lr Du '\\ Jl ‘ a, ‘d v. Muhammad Bakhsh, * p. L. li. 1 iu7 
36 1'. \». ]i l.'OT, dCtinguChed. 

Iho j/iuj/iiint lands of villages in the Jhang District 
were dearly defined at the Settlement of 185G, and 
allenati »ns of proprlet.tr> laud in villages in that i >is- 
tnot subsequent to 1- »G diould not, in tho ab-ence of 
evidence to that oiled, he held to c.urv with them 
rights m tho shamual ol the village. 


[1924 


Second appeal from bhe decree of the Dis¬ 
trict Judge, Shahpur, at oargodha, dated the 
2(itb of July 1919, reversing that of the 
senior Subordinate Judge, Jhang, dated the 
1st November 1918. 

Mr. Jtwan Lai Kapur and Lala liar Gopal, 
for Lala Foqir Chand, for the Appellants. 

Dr Sir Muhammad Iqbal, for the Respon- 
dents. 

JUDGMENT. — The parties to the suit out 
oi which the present second appeal arises are 
proprietors in the village of Sapra in Chiniot 
tahsil ol the Jhang District. The plaintiffs-res- 
pondents are the descendants of the original 
lounder ol the villago and thoy are admittedly 
co-sharers in the shamilat dch . The laud in 
the possession ot tho defondants-appellants was 
acquired by them or their predecessors either 
by gift or purchase or as a result of tho lapse 
ol mortgages. The plaintiff sued for a dec¬ 
laration that they were the solo owners of the 
shavulat (Jeh to the exclusion of the defendant. 
The lower Appellate Court gavo them a dec¬ 
laratory decree to the efleet that alienations 
oi proprietary land in tho 3apra villago subse¬ 
quent to 1350 should not ordinarily he hold 
to carry with them the rights of shamilat of 
the village. 

In our opinion this decision is correct. Tho 
principle has been well established by various 
rulings oi this Court, including those reported 
as Ham Das v. Amir Shah (1) and Saleh v. 
Bakhtuwas ^2) that the rights of proprietors 
in the .shamilat ol the village are not a mere 
accessory to bhe land separately hold by them 
and that the onus lies on tho purchaser of tho 
proprietary land to show that the sale to him 
included also a share of the shamilat. The 
shamilat lands of villages in tho Jhang Dis¬ 
trict were clearly defined at the Settlement of 
135G and it i6 on that account that the learned 
District Ju Igo lias made a distinction between 
those acquired prior and subsequent to that 
date. The case reported in Ahmad v. Ahmad 
1 dj a;?o supports the view taken by the learn¬ 
ed District Judge. In the case reported as 
Shuhmud v. Ibrahim (4) the Punjab Weekly 

(1) 113 I\ B. 1-jOl ; 31 1*. L. B. 1802. 

U) 36 Jed. Cas. 631 ; 3 I*. H. 1017 ; *200 C. \V. R. 

1315 ; 1 JIG. 

f 3 > 6 lad. Cas. 1003 ; 75 1*. W. U. 1010- 
(1) 3j 2nd (_as. 100 ; 57 T. II. 1015 ; 134 T. \V. R 
191o; CO P. L. B. 1016. 
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Reporter case is distinguished. It does not, in 
our opinion, assist the appellants in any way. 
In the case reported as Duni Chattel v. Muham¬ 
mad Bakhsh (5) the defendants acquired their 
rights in the village prior to the time when 
shamdat rights were de6ned. Therefore, that 
case also is of no assistance to the defendants- 
appellants. 

In our opinion the decision of the learned 
District Judge is perfectly correct and we dis¬ 
miss the appeal with costs. 

Z. K. Appeal dismissed. 

(5) 8 P. L. R. 1907 ; 36 P. W. R. 1907. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 423 of 1921. 

December 4, 1922. 

Present :—Mr. Justice Piggot and Mr. Justice 

Walsh. 

RAJ NARAIN MAL and another - 
Decree-holders—Appellants 

versus 

SANTI LAL and another—Judgment- 
Debtors—Respondents. 

Limitation Act (IX oj 1908), Sch. J, Art. 181— Civil 
Procedure Code (Act V o] 1998) 0. XXX 1\ * r. 6 — Mart- 
(jagc-decrec—Application for personal decree— Limita¬ 
tion, commencement /. 

hi oxeoutiou of ;i mortgage-decree thoCourl direct¬ 
ed fcho mortgaged proportion to bo sold through a 
Receiver 'lhe Recoivor obtained the sauotion of th<? 
Court to the bargains proposed by him on 23rd Feb¬ 
ruary 1918, but the sale needs with re-pcot to some of 
the items were not completed till 31st August 1918. 
On 29th March 1 j21 tho decroe-hohlors made an appli¬ 
cation under O. XXXIV, r. 6 of tho Civil Proce¬ 
dure Codo, asking for a decree for tho balance of the 
deoretal amount still due, on the ground that the 
procoods of tho .sales had proved insufficient to satisfy 
the amount of tho decreo ; 

Held, that tho sale of the mortgaged properties was 
not complete till tho last sale-deed had been executed 
and tho decree-holders wore entitled undor Article IHl 
of Schedule 1 to tho Limitation Act to a period of throo 
years from 31st August 1918 to inako tho application 
and the application was, therefore, within limitation. 


Appeal from a decree of the Sub-Judge, 
Agra, dated tho 23rd May 1921. 

Mr. N. P. Asthana, for the Appellants. 

Mr. P. L. Danerji, for the Respondent. 

JUDGMENT, —This is an appeal in an 
execution matter. The difficulty which tho 
Court below has felt is due to tho fact that 
a procedure perfectly legal, hut somewhat 
unusual, aud iu respect of which this Court 
has not seon fit to lay down any definite rules, 
was followed in connection with the execution 
of a mortgago-deoree. Instead of putting up 
tho mortgaged property for sale by auction in 
the usual way, the Court appointed a Receiver 
whom it authorised, by an order of tho 17th 
of July 1915, to take all the properties co¬ 
vered by the decree into his possession and to 
mako arrangements for selling the samo tor 
tho highest price which he could obtain in 
respect of oacli of them, it was specially 
provided that before parting with an item of 
property he must roport to the (<ourt, statiug 
the price otTorod, and obtain the sanction of 
the Court beforo he actually sold it. For 
some reason or other the Receiver’s proceedings 
were much protracted and it was not until the 
22nd of October 1917 that he entored into an 
arrangement with the decree-holders by which 
tho latter wore to purchase the property 
themsolvos upon certain terms. The Receiver 
reported this matter to tho Court aud, ou the 
23rd of February 1918, the Court proceeded, 
by two separate orders, to deal with this 
matter. Iu tho first place, it overruled an 
objection filed by the judgement-debtors pro¬ 
testing agaiust tho terms which tho Recoivor 
had settled. In the second place, it took into 
consideration the Recoivor s report, approved of 
tho arrangements which he had made, and 
directed him to proceed as soon as possible 
with the preparation of sale-deeds. Subse¬ 
quently to the date of this order, a number of 
sale-deeds wore executed, between tho 9th of 
March and the 31st of August 1918, by whioh 
different items of property were formally con¬ 
veyed to the decree-holders. We gather 
from the record that this delay was largely, 
if not entirely, duo to tho fact that draft salo- 
deeds wore subm.tted for tho approval o! tho 
Court beforo tho transaction was engrossed 
upon paper boaring tho requisito stamp and tho 
conveyance formally executed by tho Koooivor. 
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The appeal now before us arises out of an ap¬ 
plication made by the decree-holders on the 
29th of March 1921, asking the Court to pass, 
under O. XXXIV, r. 6 of the Code of Civil Pro¬ 
cedure, a decree for the balance of the amount 
still due, on the ground that the proceeds of the 
various sales held in the year 1918 had proved 
insufficient to satisfy the amaunt of the de¬ 
cree. The Court hclow has held that this appli¬ 
cation is barred uuder Art. 181 of the first 
Schedule to the Indian Limitat on Act, because 
it was made more that three years after the 
22nd of February 1918. In appeal it is con¬ 
tended on behalf of the decree-holders that it 
was net until the last of the series of sale- 
deeds had been executed, on the 31st of 
August 1918, that it could bo said that the 
net proceeds of the sales held in execution of 
the preliminary decree, had proved insufficient, 
and that their right to apply accrued to them 
on that date and not before. The proper Arti¬ 
cle of the Indian Limitation Act is i81 of the 
first Schedule; but this throws no light on the 
question in dispute, inasmuch as it merely 
gives the decree-holder three years from the 
date on which the right accrued to him to 
make this application. Wo have come to the 
conclusion that the conveyance of the mort¬ 
gaged property by way of sale was not legally 
completed untill the sale-deeds had been exe¬ 
cuted, and that the decree-holders are, there¬ 
fore, entitled to claim limitation for a period 
of throe years from the 31st of August r918. 
W o, therefore, set aside the order ol the Court 
below and remand the case to that Court 
with orders to re admit the decree-holder's 
application on to its pending file and to dispose 
of it according to law. The appellants decree- 
holders will get the costs of this appeal includ¬ 
ing fees on the higher scale. 

K - Cose remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1136 of 1923. 

January 21, 1924. 

Present Mr. Justice Campbell. 

TASADDUQ HUSSAIN —Defendant 

—Appellant 

versus 

RAM KISHEN— Plaintiff — Musammat 
RANI AND ANOTHER—DEFENDANTS— 

Respondents. 

Hindu Law —Will, construction oJ—GiJt to daugh¬ 
ters subject to life-estate in favour of widow—Death of 
daughter before widow—Devolution of estate 

A Hindu testator direoted in his Will that subject 
to a liie-estate in favour of his widow his property 
w. uld go to his two daughters in equal half shares ; 

Held that tho gift by tho to-tator in favour of his 
daughters was in dotinito shares, so that if one of 
them happened to dio befoio tho widow, hor hoirs 
would step into her shoos and tho entiro ostalo 
would not dovolvo on the other daughter of the 
testator. 

Gopi v. Jaldhara, 7 Ind. Cas. 697 ; 33 A 41;7A - 
L. J.U4I; Kishari Dubatn v. Mur.dra Dubuin, 10 
lod Cas. 565 ; 33 A, 6o5 ; 8 A. L. J. 767 ; Hunni T. 
Uuirao Singh, 1 lod. Cas. 720 ; :i9 p. R. i<j 09 • 65 P 
W. R. 1809 ; 59 P. L. R. 1909, rollel on. 

Second appeal from the decree of the 
District Judge, Karnal, dated the 7th Febru¬ 
ary 19._3, reversing that of tho Munsif, 1st 
Class, Karnal, dated tho 28th November 1921, 
and decreeing the plaintiff's claim. 

Lala Iiama. Kand, for tho Appellant. 

Mr. K. J. Rustomji, for the Respondents. 

JUDGMENT. —The facts of this case have 
boon stated in tho judgment, dated tho 29th 
of November 1922, of Mr. Justice IJarrisoD, 
who dealt with the caso on a preliminary 
point and remanded tho appeal to the Dis¬ 
trict .Judge lor decision on tho issues other 
than that regarding tho powers of alienation 
conferred upon Mussummat Bhagirthi by the 
Will of her deceased husband, Shib Chand. 

The learned District Tudgo has now revers¬ 
ed the decision of tho first Court and decreed 
the plaintill s suit. The defendant, Tasadduq 
Hussain, has come again to this Court on 
second appeal. 
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One of the learned District Judge’s findings 
was that the suit was within time and this is 
the only point now before this Court. Che 
question is whether Article 125 of the Limi- 
tion Act governs the suit. If it does, the 
suit admittedly was within time. 

The application of the Article in turn 
depends upon whether Ram Kishen was the 
person entitled to possession of the land in 
suit, at the date of instituting the suit, if 
ftlussammat Bhagirthi was then dead. 

The family pedigree is as follows:— 

Shib Ctaand-Mussa>'i»taf Bhagirthi 

I 


m : Manbhari: Pt. Lakshmi Mt: Rani living 
Narain o( Hyderabad, M. Sardha Ram. 

Deccan. 

I 

Ram Kriahfn, PlaintiS. 

Mussammat Manbhari, mother of Ram 
Kishen, died after Shib Cliand, and after the 
alienation, which is the subject of this suit, 
and before the institution of the suit. The 
Will, as interpreted by Mr. Justce Harrison, 
bequeathed the property to tho two daughters, 
Musammat Manbhari and Musnmmat Rani 
in equal shares, subject to a life estate of 
Musnmmat Bhagirthi. Tho pertinent words 
are :—"meri har do rlukhtaran mnzkurabala 
ba hissa nisf nisf malik hongi." 

The trial Court held that, since the Will did 
not say anything about who was to succeed if 
one of tho daughters died before the estate 
came to them, it was to be presumed that the 
testator intended tho ordinary rule of in¬ 
heritance. according to Hindu Law, to 
apply which rulo is that two or more daughters 
succeeding as heirs to their father take not 
as tenants in common but as joint tenants 
with rignts of survivorship Tho learned 
District Judge pointed out that this rule 
applied only to the inheritance of property of 
a joint Hindu family, that in this case each of 
the two daughters had married into a different 
family, and that tho words used in tho Will be 
hissa nisf nisf it is clear that the gift by tho 
testator was ono in definite shares. He held, 
therefore, that Ram Kishen stepped into the 
shoes of his mother at her death. 

Aftor hearing arguments by the learned 
Counsel representing the parties, I hold that 


the learned Distriot Judge’s decision is correct. 
It is fortified by other authorities, viz., Gopi 
v. Jaldhara (1), and Ki'hari Dubain 
v. Mundra Dubain (2), Munni v. Umrao, 
Singh (3). 

No other point has been argued, aud I 
dismiss the appeal with costs. 

Z. k. Appeal dismissed. 

(1) 7 Ind. Cas. 697; 33 A. W. 1 ; 7 A. L. J. ; 941, 

(2) 10 Ind. Cas. 565; 33 A. 665; 8 A. L. J. 757. 

(3) 1 Ind. Cas. 720 : 39 F. R. 1909 ; 55 P. W. R. 
1909; 59 P. L. R. 1909. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 6 of 1923. 
June 21, 1923. 

Present Sir Grim wood Mears, Kfc., K. C., 
Chief Justice, and Mr. Justice Piggot. 

SANTI LAL and another—Judgment- 
Debtors—Appellants 
versus 

RAJ NARAIN and another—Decree- 
Holders—Respondents. 

Civil Procedure Code I Act V of 1908), s. 109— 
Dccrce.holdcr's application for personal decree — 
Order, whether final—Appeal to His Majesty in Coun¬ 
cil, whether competent. 

An order of the High Court deoiding that a dooroe- 
holder’s application under O. XXXIV, r. 6 of tho 
Civil Procedure Code lor tho preparation of a personal 
decree against the judgnieut-debtor is not time 
barrod, is a final order within the meaning of s. 109, 
Civil Procedure Code, iuasniuoh as it goes to the very 
foundation of the matter in dispute, and leave to 
appeal to His Majesty in Counoil against suoh order 
should be given. 

Saiytd Muehar Hossein v. Bodha Bibi, 17 A. 112 ; 
5 M. L. J. 20 ; 22 I. A. 1 ; 6 Bar. P. C. J. 680 ; 8 Ind 
Deo. (N. S.) :i97, followed. 

Baijnath Das v. Sohan Bibi, 3 Ind. Cas. 907 ; 6 A. 
L. J. 7 h6; 6 M- L. T. 94; 31 A. 545 ; Ahmed Husain V. 
Qovind Krishna Narain, 9 Ind. Cas. 932 ; 38 A. 391 ; 
8 A. L. J. 192, distinguished. 

Application for leave to appeal to His 
Majesty in Council. 
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Mr. 31. L Sandal, for tho Appellants. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT. —This is an application for 
leave to appeal to ITis Majesty in Council 
against an order of this Court, dated the 4th of 
December 1922. There are materials on the 
record quite sufficient to show that the value 
of tlie subject-matter in dispute between the 
parties in the proceedings resulting in this 
Court's order above referred to exceeded 
Rs 10,000. This Court did not affirm the 
decision of the Court below. What is objected 
to is that the order in question is neither a 
decree nor a final order within the meaning of 
section 109 (a) of the Cod(> of Civil Procedure. 
On behalf of tho applicant it is contended 
that the order in question is at any rato a 
final order within the meaning of the clause 
above referred to. Apart from this, it is ern- 
tended that, under tho circumstances, the caso 
ought to bo certified as a fit ono for appeal to 
IIis Majesty in Council, merely on the ground 
that it is an appeal from an order of this 
Court, and any difficulty as to whether the 
order in question was or was not a final order 
could ho avoided by applying the provisions of 
section 109 (c) above referred to. It is n<-C 'S- 
sary to exmine the circumstances under which 
this matter came to tho Court. It was an 
execution appeal arising out of a mortgage- 
decree. The decree-holders were the appel¬ 
lants in this Court. They bad obtained 
execution of their mortgage-1 oerno iu a some¬ 
what unusual, but perfectly lawful manner. 
They had exhausted tho whole ol the proper¬ 
ty covered by the decree, and they alleged 
that a very considerable portion of tho decree 
still remained u .satisfied. They applied to 
the ('ourt below for the preparation of a decree 
covering this unsatisfied balance, under the 
provis oes of (>. XXXIV, r. G of the Code of 
Civil Procedure. i.’he office report prepared at 
the tune the application was made is on this 
record. It is to tho ellect that the amount 
due under tho decroe o.i the date of the said 
report, namely, the 23rd of May 1918, was 
Rs 32,119-7-G, and that the total amount 
realise ! by sale of the mortgaged property was 
only Rs. 18.000. We do not say that tho 
parties arc necessarily bound by these figures. 

I hey may require further investigation in the 
Court below. Wo refer to them, however, as 
showing that puma facie tho amount of tho 


subject-matter in dispute was considerably in 
excess of Rs. 10,000. The judgment-debtors 
objected that the application for a decree 
under O. XXXIV, r. G wa6 statutebarred under 
ti e appropriate Article of the Indian Limita¬ 
tion Act. The execution Court upheld this 
contention and dismissed the application of 
the decree-holders. On appeal, a Bench of 
this ( ourt held that the application was with¬ 
in time. L’ho order of the Court below was, 
therefore, set aside and the Execution Court 
was ordered to re-admit the application of the 
decree-holders on to its filo of pending applica¬ 
tions and to dispose of it according to law. 

I nder the circumstances, this amounted to a 
direction that a decree under O. XXXIV, r. 6 
should be prepared, the details of which were 
loft for the Execution Court to settle. It is 
against this order that the judgment-debtors 
now desire to appeal to His Majesty in 
Council 

We have been referred to two cases of this 
' ourt, namely, Baijnuth l)aa v. Bohan Bibi (1), 
and Ahmad Husain v. Govmd Krishna 
\arum (2), in which leave to appeal to His 
Majesty in Council against an order passe 1 by 
this Court under O. XLI, r. 23 of the Code of 
Civil Procedure was refused, on tho ground 
t.uit the order sought to be appealed against 
in each case was neither a decree nor a final 
ord»'r. Authority on the other side is to be 
lound in the case of Saii/id Alushar Ilossein 
v Mus’iinmat Bolhi Bihi (3), Iu that case 
leave to appeal was refused by this Court 
against an order passed undor tho section of 
the former Civil Procedure Code correspond¬ 
ing to O. XLI, r. 23 of the present Code, hut 
special leave to appeal was granted by His 
Majesty in Council. 1 ho learned Judges of 
this ( ourt who decided the case of Baijnath 
l)a% v. Soh<m Bihi < 1) distinguished Muzhar 
Hoseinsca.se <3J from tho one then before 
them, on the ground that tho order passed 
by this ( ourt in Muzh >r Uossein's cose (3), 
decided a point which went to tho very root of 
the case, all tho other dcfouoes raised being of 
a subordinate character. Clearly, the learned 
Judges were of opinion that, in tho case of an 

(1) 3 I ml. Can. ‘J67; G A. L. J. 7SG; G M. L. T. 94; 

31 A. 5 la. 

(2) n lad. Ca*. 932; 33 A. 3 II; R A. L. J. 192. 

l3) 17 A. 113; 5 .M. L. J. 20; 22 I. A. 1; 6 Sar. P. C. 
oao; 8 led. I)oo. (N. ti.) 3J7. 
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order of remand by this Court of which it 
oould be said that it had determined the only 
really substantial question in issue between the 
parties, the precedent set by their Lordships 
in Mushar TIossein's case (3) ought to he fol¬ 
lowed and leave to appeal granted. The pre¬ 
sent seems to ub such a case; it is clearly dis¬ 
tinguishable from either of the two cases above 
reforred to in which leave to appeal was re¬ 
fused. It is only necessary to glance at the re¬ 
ports in those two cases to see that the facts 
were materially different. In the case now 
before us this Court disposed of one substan¬ 
tial objection raised by the judgment-debtors 
to the decree-holder's application. The case 
was sent back to the Execution Court because 
the steps which remained to be taken, in order 
that a proper decree under O. XXXIV, r. 6 
might be prepared, could more conveniently be 
taken in that Court. We aro by no means cer¬ 
tain that, under these circumstances, the order 
of this Court might not fairly be described as a 
final order, within the meaning of that expres¬ 
sion as used in section 109 of the Code of Civil 
Procedure. In any case, wo are satisfied that 
we ought to follow tbo precedence set in 
Mashar Hossein’s case (3) and grant the 
certificate asked for. We order accordingly. 

K. 8 . d. Leave to appeal granted. 


SIND JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 35 of 1922. 

September 25, 1923. 

Present :—-Mr. Kennedy, J. C. and 
Mr. Raymond, A. J. C. 

MOTOOMAL— Plaintiff—Appellant 

versus 

TEOOMAL— Defendant—Respondent. 

Civil Procedure Code (Act V of 1008 ), 0 . XXI, r, 2 — 
Uncertified adjustment oj decree, whether can be 
recognised—Fraud of decree-holder—Estoppel — Doctrine, 
whether applies. 

I 0-12 


A Court of Exeoutlon oannot reoogniso a payment 
or adjustment of a deoree unless it has been certified 
in the manner allowed by law even though the non- 
oertifioation may be duo to the fraudulent oonduot of 
the decree-holder. 

Allahrakdhio Abdulla v. Ladkih Sachoo, 51 Ind. Gas. 
567 ; 130 L. R. 71 ; Eslis Enas Panloo v. Kilter 
Philip Gowrya, 64 Ind. Cas. 490 ; 28 Bom L. R. 981; 
46 B. 226 ; (1922) A. I. R. (B.) 8bO ; Alathoor Badru- 
deen v. Gulam Mohideen, 12 Ind Cas. 562 ; 86 M. 
357 ; 10 M. L T. 896 ; (1911) 2 M. W. N. 479 ; 24 
M. L. J. 541 ; Biroo Garain v. Jaimurat Koer, 13 Ind. 
Cas. 63 ; 16 C. W. N. 923 ; 16 C. L J. 174, followed. 

Trimback Ramkrishna Ranade v. Hari Laxman, 7 
Ind. Cas. 940 ; 34 B. 575 ; 12 Bom. L. R. 686 ; 
Hansa Godhaji v. Bhawa Jagaji, 33 Ind. Cas. 232 ; 
40 B. 383 ; 18 Bom. L. R. 22, dessented from. 

The general law as to estoppel oannot be allowed 
to override the special rule of law laid down in 
O. XXI, r. 2, Civil Prooe lure Code. 

Trimback Ramkrishna Ranade v. Hari Laxman, 

7 Ind. Cas. 940 ; 94 B. 575 ; 12 Bom. L. R. 686, 
followed. 

Appeal from the judgment and decree, dated 
the 21st Juno 1922, of the District Judge, 
Sukkur. 

Mr. Lunidaram Tikamdas, for tho Appellant. 

JUDGMENT.—On the 1st October 1920 
plaintiff-appellant obtained an ex parte deoree 
against tho two defendants-respondents and 
on the 1st Juno 1921 applied for execution by 
the sale of certain immoveable property 
belonging to one of the defendants Touuial. 
It was alleged by tho defendants that the 
decree bad been adjusted on the 15th Novem¬ 
ber 1920 by tbo payment of a portion of tho 
decretal amount to the judgment-oreditor and 
the execution of a bond for tho balance. It was 
further alleged that, subsequent to tho adjust¬ 
ment, an application was written in which tho 
terms of the adjustment wore set out and tho 
judgment-creditor and the judgment-debtor 
Leurnal proceeded to the Court for tbo pur¬ 
pose of filing it and tbo former entered the 
Court promises while the latter remained 
outside and after a few minutes tho judgment- 
creditor camo out and informed tho judgment- 
debtor that the application notifying the ad¬ 
justment bad been presented in Court whereas, 
as a matter of fact, it was not. The Subordi¬ 
nate Judge to whom tbo application for 
execution was made was inclined to accept 
the statement of tho judgment-debtor and 
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refused to grant the application on the ground 
that the judgment-creditor had perpetrated a 
deliberate fraud not only upon the judgment- 
debtor hut also on the Court. TTie order was 
upheld on this point by the District Court of 
Sukkur. 

The latter Court, in arriving at the conclu¬ 
sion at which it did, thought itsolf bound by the 
judgments of the Bombay High Court in' the 
cases of Trimbach Ramkrishna v. 11 an Lax- 
man (1) and Hansa Gotlhaji v. Blinwa 
Jagaji (2) whether good or bad " Apparently 
tho decision by a Bench of this Court in 
Allahralchio Abdulla v. Ladlik Sachoo 13) 
which dissents from the aforesaid Bombay 
decisions was not brought to its notice else 
the District Judge would probably have 
arrived at a different conclusion. 

Clauso.'3) of O. XXI, r. 2, Civil Procedure 
Code, is as follows : —" A payment or adjust¬ 
ment, which has not been certified or recorded as 
aforepaid shall not lie recognised by any Court 
executing tho decree.” This rule is a rule of 
procedure and its provisions are mandatory. 
The principle of the rule is as stated by 
Macleod, C. J , in Ellis Enas v. Kittcr Philip (A), 
that the Court executing the decree shall not bo 
troubled with any disputes between tho parties 
with regard to any payment or adjustment 
unless the same has been duly recorded and 
certified. If there is a caso of fraud then 
the party defrauded will have his right of 
action.” Though both tho lower Courts were 
of tho opinion that tho judgment-creditor had 
perpetrated a fraud upon the judgment debtor 
by deceitfully leading the latter to bolievo that 
the application notifying tho adjustment had 
been filed in Court, and also upon the Court by 
concealing from it tho fact of the adjustment 
yet, admittedly, the adjustment had not been 
certified or recorded at tho instance of either 
Party and to discuss it in execution proceedings 
would ho entirely to defeat tho mandatory 
provisions of cl. f3; to O. XXI, r. 2. 

Mulla iti his commentaries to the Civil 
Procedure Code at p 547 of the 7th edition 
disagrees with tho views expressed by the 
Bombay High Court in the two aforesaid judg¬ 


ments and approves of the Caloutta and 
Madras High Court rulings on the point. He 
says in Hansa Godhaji v. Bhawa Jagaji (2), it 
was said in otTect that the Court of first 
instance having found as a fact thatthore was 
fraud on the part of the decree-holders the 
lower Appellato Court should have dismissed 
tho application. But this is begging the whole 
question, for the question is whether it is 
competent for the Court to enquire into the 
charge of fraud and admit evidence on that 
charge if the sole object of tho enquiry be to 
recognise an uncertified payment or adjustment 
which the law says it shall not recognise. If 
such an enquiry were allowed the provisions 
of cl. (3) would he nugatory. To the same 
effect was the judgment in Allahrakhio 
A >dulla v. Ladlik Sachoo (3) above referred 
to whore the defence was that tho judgmont- 
oreditor was guilty of fraud in that he 
omitted to bIiow tho adjustment and pay¬ 
ment in the execution application. It was 
observed that this fraud could not bo 
established. Without proof of the adjust¬ 
ment and payment anil as tho Court is for¬ 
bidden to recognise the fact under O. XXI, 
r. 2, cl. (3) the defence of fraud must fail. 


(1) 7 Iud. Ca<. ’.MO; 3l B. 675 ; 12 Bom. L. R f,9r, 

(2) 33 Iml. Can. 232: 10 B. S33; iS Bom L If oo' 

(3) ; 51 Iud. Ca«. 567; 13 S. L R. 71. 

(!) 61 Iud. Cas. 100; 23 Bom. L R 981 46 B 246- 
(1922) A. I. R. (Bom.) 380.) 


In Badrudeen v. Gulam Mohideen (5) the 
Bombay judgment in Hansa Godhaji v. 
Bhawa Jagaji (2), was not followed and it was 
held that a payment or adjustment can not bo 
recognised by any Court executing tho decree 
unless the same has boon certified in the 
manner allowed by law. Tho case of Biroo 
(rarain v. Musammat Jaimurat (6), deals very 
exhaustively with tho point under considera¬ 
tion. It held that, “ it is not open to tho 
( ourt of execution to enquire into tho fact of 
a payment or adjustment of a decroe which 
has not boon certified or recorded as provided 
in O. XXI, r. 2, cl. (3) oven when the conduct 
of the decree-holder is alleged to have been 
fraudulent. It was pointed out that a judg¬ 
ment-debtor was not entirely without remedy 
in a case of fraud by tho decree-holder for it 
was open to him to institute a suit for damages 
for fraud and the decroo-holder also renders 
himself liable to a proceeding under tho 
criminal law. 

(5) 12 Ind Cas. 562; 36 M. 357; 10 M. L. T. 396; 
(1911) 2 M. W. N. 173; 24 M. L. J. 541. 

(6) 13 Iud. Cas. 69 ; 16 O. W. N. 923 ; 16 0. L. J. 
174 
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lb appears to us that both the lower Courts 
were in error in recognising an uncertified 
adjustment though it may have been due to 
the fraud of the decree-holder and in dismissing 
his execution application. 

We do not think any question of estoppel 
arises in this case for cl. (3j of O. XXI, r. 2, 
Civil Procedure Code enacts a special law for 
a special purpose and the general law as to 
estoppel cannot be allowed to override the 
special law: see Trimback Ramknshna v. Hari 
Laxman (1). 

We sot aside the order dismissing the exe¬ 
cution application with costs. 

K. s. d. Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1026 of 1920. 

April 3, 1924. 

Present Mr. Justico Martineau and 
Mr. Justice Moti i^agar. 

KHURSHAID ALAM and others 
—Plaintiffs—Appellants 
versus 

CHAUDHRI PHANGO alias ARMA 
—Defendant —Respondent. 

Custom — Ala and adna maliks —Death oj adna 
raalik without heirs—Land whether reverts to ala 
malik. 

Io some parts o! the country the ala maliks are the 
real proprietors, the adna malik being little more than 
a tenant with aright of oooupanoy, in other parts 
the adna maliks are the real proprietors, the ala 
malik being merely a talukdar, receiving a oertain 
peroentage on the revenue. In the latter case, when 
an adna malik diea without heirs, the land owned 
by him will not revert to the ala malik. 

Surjan v Lalu, 175 P. R. 1^88, explained 

Sardar Sarup Singh v. Sundar, 9 P R- 1898, 
followed. 

Appeal under section 39 of Act IX of 1919 
against the deoision of the Sub-Judge, 1st 
class, Sialkot, dated the 16th of Fobruary 
1920. 


Dr. Sir Mohamad Iqbal, for the Appellant. 

Bakhshi Teh Ghand and Lala Ramchand 
Manchanda, for the Respondent. 

JUDGMENT :—-The question in this case 
is as to the right of an ala malik in a village 
to succeed to the adna milkiat when the line 
of the adna malik has beoome extinct. One 
Hoshiara was the adna malik of the land in 
suit. He was succeeded by his widow, and 
on her death, as he left no relations, 
it was held by the Collector that the 
rights in the adna milkiat escheated to the 
Crown and they were sold by auction. The 
plaintiff is the heir of one Chela, whose 
widows were entered in the Revenue Records 
in 1862 as ala maliks. The widows having 
died, the plaintiff claims to be entitled to the 
land by virtue of his being the ala malik. He 
has boon given a decree, from which there aro 
two appeals, one (No. 1026 of 1920) by the 
auction-purchasers and the other (No. 1106 of 
1920) by the Secretary of State. 

The argument for the respondent is that he 
is the overlord, his rights in the laud being 
limited only by those of the adna malik, and 
that consequently he becomes the full ownor 
when the line of the adna malik has 
died out ; but the faob as to the 

acquisition by the (ulna and ala maliks 
of thoir respective rights aro opposed to 
the argument. Hoshiara was the ownor of 
one-fourth of the village, whioh was founded 
by his ancestor Pargu.as stated in the note to 
the pedigree table of the Settlement Record of 
1865 (page 11 of the paper-book). There was 
no community of interest between Hoshiara 
and Chela, who bolonged to a different tribe 
and was not an owner in the village, and it 
appears that Chela’s widows were recorded as 
ala maliks only as tiro result of a redemption 
suit brought against them by Hoshiara in 
1862, in which the Courts held that they were 
entitled to 10 per cent, on the land revouue as 
taluk lari dues on account of Chela having given 
financial aid to Hoshiara's fathor when the 
latter was pressed by one Takhat Mai for the 
payment of money that he owed. 

In those circumstances, the plaintiff is not, 
jn our opinion, entitled to succeed bo the 
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land. Surjan v. Lain (l), on which ho 
relies, does not lay down any universal 
rule as to the rights of ala malilcs. This 
was pointed out in Sardar Sarup Singh 
v. Sundar (2), and it was also observed 
that, while in eomo parts of the country tho 
ala malilcs are tho real proprietors, the adna 
inalik being little more than a tenant with a 
right of occupancy, in other parts tho adna 
malilcs are the real proprietors, the ala malilc 
being merely a talukdar, receiving a certain 
percentage on the revenue. In tho present 
case, just as in the ala malilc is entitled only 
to a percentage on the revenue, and there is 
no provision in tho wajib-ul-arz to the eli'oct 
that if the adna maltie's line dies out his land 
v,ill revert to the ala malik , nor is there any 
other evidences in proof of such a custom. 

Wo accordingly accept both the appeals, 
reverse tho decreo passed by tho lower Court, 
and dismiss tho suit with costs throughout. 

K - Appeals accepted. 

(1J 176 r. R. 1B38. 

(2) U P. R. 1898. 


MADRAS HIGH COURT. 

City Civil Court Appeals Nos. 51 
to 57 of 1921. 

Civil Miscellaneous Petitions 
Nos. 900, 902, 901, 906, 908, 910 and 

912 of 1922. 

December 17, 1923. 

Present Sir Walter Salis Schwabe, 

K. C., Chief Justice, and Mr. Justice Wallace. 


Wa Bi v - Mattai Ammal, 72 Ind. Cas. 141 • 46 

M. 836 ; 44 M. L. J. 271 ; 17 L. W. 341 ; (1928) M W 

N. .283 ; 82 M. L. T. 290 ; (1923) A. I. R. (M ) 320 ! 
jtrtstnama Ctiartar v. Mangammal, 26 M. 91 (P. B.) • 
Sctappa Goundan v. Muthia Gaundan , 91 M. 268 • 1 

, L ' , T ' 77 ’ R a A lide An ^ m n ayya v Pra 0 ada Papayya, 
37 Ind. Cas. 414 ; 40 M. 25 J ; 21 M. L. T. 82 - 11911 ) 

M. W N. 217 and 246; 6 L. W. 658 ; 32 M. L.’j. 471; 
Pat o/ioron Mandal v. Btswanath Mandal, 26 Ind. 
C»9. 410 ; 20 0. L. J. 107, rolled on. 

Seotion 9 of the Madras City Tenants Protection 
Act applies to ponding suits and also to suits in 
whioh deorees have been passed but not exeouted. 
LP. 90, col. l.J 

Poimamma v. Arumugam, (1905) A. O. 883 • 74 L 
Rom ° 102 : 92 L ' T ' 710 : 21 T- L ' “• 524 ' d '93ented 


The whole objeot of seotion 9 of tho Madras Oity 
Tenants Protect.on Act is to allow a tenant who is 
liable to ojeotment, whethor under a docree or cot, to 
purchase tho landlord's right. So long as the dcoreo 
lor ejectment hae not boen exeoutod, what the rea¬ 
sons for nou-oxeoutiou may bo, and whother or not it 
was due to an application by the tenant himselflor 
stay o! execution do not matter and cannot afleot 
the applicability of tfco seotion [p. 95 , col. 1 .] 

Undor seotion 9o( the Madras City Tenants Pro- 
teotioo Act, tho Court lias to fix tho price of the land 
lord's interest acoording to the market-value ol tho 
land on tho date of the order. Tho principle ol valu 
at.on m a case where tho option is exercised by sub- 
enants against their landlord, would bo to ascertain 
tho market.value of tho lacdlo.d's interest In the 
land as on the date of the order. In arriving at that 
markot.yaluo the Court will have to take a reason¬ 
able rent from the day of tho expiration ol the notice 

u “ t ' 1 ll ? e of th «3 ordor, and then to 

capital, 0 the value of the rout for the remainder of 
the landlord 9 term, less the amount of rent for the 
balance ol_ tho term whioh tho landlord was liable 
to pay to his superior landlord, and whioh will now 
beoomu payable by the sub-tenants. It will also tako 
into acoiunt any ouforcoablo powor to roniow that tho 
landlord may have, [p 94, cols. 1 and 2.1 


P. KANNIAPPA CHETTIAR 

and others- Defendants—Appellants 

versus 

K. RAMACUANDRAIYAR and others 
1’laintiffs -Respondents. 


Whoroa lease of tomplo property grantod by tho 
trustio of the temple is challcngod tho question to 
be dEtorminod is wbothor it is a leaso that a prudent 
man would grant undor the oiroumstanoes in the 
interests o hunaolf ,1 ,t wore his own property or in 

tbom Dt ° rCiit * ° f ° thor3 lf ho wore doiu (? his best for 


Madras City Tenants Protection Act (III o/ 1922) s. 9 . 
applicability oJ~ Decree /or tjcclmcnt % not extcutul 
— Unants whether can ixtrcisc option—Market.value 
ascertainment oj, mode oj—Hindu Law—'l\mplc pro¬ 
perty—Leas- gmnud by trustee, validity oj _ Test — 

Uutiding lease—Option for reniwal. 


Aloaso of agricultural or undeveloped lands bo- 
longing to a t&mplo granted by tho trustoo of the 
temple for building purposes for a period of twenty- 
one years with an option of renewal at an onhanoed 
rate of rent for a further period of twenty-one years 
is porfeotly valid. 


An appeal is really a continuation ol the proceed 
mgs in a suit (p. 99, col. V J 


Appeals against the decrees of the City Civil 
Court, Madras, in Original Suits Nos. 256,257, 
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258, 260, 262, 263 and 267 of 1921 and 
Petitions praying that, in the circumstances 
stated in the affidavits Sled therewith, the High 
Court will be pleased to issue an order direct¬ 
ing the respondents herein to sell to the peti¬ 
tioners herein the lands described in the sche¬ 
dules to the plaints in the said original suits. 

Mr. S. E. Sankara Iyer, for the Appellants. 

JUDGMENT 

The Chief Justice, —These are appeals 
from the deorees of the City Civil Court for 
ejectment and mesne profits. The plaintiff is 
a lessee from the trustees of a temple of the 
lands in question which have been sub-let to 
the defendants in smaller portions. Several 
grounds of appeal were raised in the notice of 
appeal, but they have all been abandoned 
before us oxcopt ono ground, namely, that the 
amount awarded for mesne profits was award¬ 
ed without any evidence before the Court to 
justify the amount. The plaintiff had alleged 
in his plaint that the proper rent of the land 
is so muoh. The defendants in their written 
statements had not admitted that that figure 
was correct. Without hearing any evidence, 
the learned Judge accepted the figure as given 
in the plaint. In my judgmont there was uo 
justification for that, and, in the absence of 
evidence to the contrary, ho ought to have 
takon not that figure but the figure of tbo rent 
actually being paid by the various defendants. 
We are told that nothing was said about the 
matter in the Court below, and that the 
plaintiff does not accept the view that the 
rents actually payable are the proper rents. 
In the circumstances of the cases, I think it is 
right that these cases should be sent back to 
the Judge, City Civil Court, for an enquiry 
into, and on proper evidence to decide the pro¬ 
per amount payable for mesne profits. 

But the important question before us is 
rather raised by petitions presented to this 
Court by the various defendants under the 
Madras Act, III of 192A. That Act came into 
opearation after the decrees in these suits but 
•before the execution of those decrees, which, 
>n fact have never been executed, this Court 
having granted a stay pending the hearing of 
these appeals. The applications are under sec¬ 
tion 9 of that Act, which section providos in 
certain cases for the purchase by a tenant of 


his landlord’s interest in the land. It is con¬ 
tended on behalf of the plaintiff that that sec¬ 
tion has no application to a case whero a decree 
for ejectment has been made, as I understand 
the argument, whether an appeal is pending 
from that decree or not or whether a decree 
has or has not been executed. The argument 
is mainly based on the decision in Lalifa Bi 
v. Alottai Ammal (L). In that case, the decree 
for ejectment had been passed, had come up 
to this Court on appeal and had, on appeal, 
been confirmed : but the decree had not been 
executed when the potition for leave to pur¬ 
chase under section 9 was made. It was held 
that the decree having been passed and oon 
firmed, the Court had no jurisdiction to grant 
the potition. That these suits are pendiug in 
this Court, I think, is clear from a series of 
decisions, which decide that in this country 
an appeal is really a continuation of the pro¬ 
ceedings or, as it has been put, is a stage in 
and part of the proceedings in a suit. Vide 
Krishn imach iriar v. Alangammal (2), Ssttappa 
Goundan v. Muthiah Gou.n l an (3), Kamayya 
v. Papayya (4), and particularly the very 
learned Judgment of MOOKERJI, J., in Uai 
Cliaran v. Biswanath (5). See also thodooision 
of the Privy Council in an appeal from Ceylon, 
Ponnamma v. Arumagam (6). In Lalifa Bi v. 
Mottai Ammal (l) the Court based its judgment 
mainly on the view that, because section 10 
in terms applied the provisions of this Act 
for compensation for tenants to cases where 
there had been decrees for ejeotmont which 
had not been executed, it followed that 
section 9 was not applicable in such oasos. 
But it is to bo observed that section 10 
also applies the compensation sections to 
cases in which suits are pending, and on 
the same argument, it would follow that 
section 9 need not apply to cases whore suits 
for ejectment are pendiug, whereas in fact 
section 9 applies principally to such cases. 
The answer, in my judgment, is that section 10 

(1) 72 Fnd. Cas. Ill ; 16 M. 836 ; 41 M. L. J. 271 : 
17 L W. 341 ; (ID23) M. W. N. 233 ; 82 M. L. T. 290 
(1923) A I K. (M) 320. 

(2) 26 M. 91 P. B. 

(3) 31 M. 263 ; 4 M. L. T. 77. 

(4) 37 lad. Ca? 414 ; 40 M. 25); 21 M. L. T. 82 ; 
(1917) M. W. N. 217, 246 ; 5 L. W. 658; 32 M. L. T. 
477. 

15) 26 lad Ca*. 410 ; 20 0. L J. 107. 

(6) (1905) A. G. 333 ; 74 L- J. P. C. 102 ; 92 L. T. 
740 ; 21 T. L- R. 521. 
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ifi dealing with compensation cases, and 
section 9 is dealing with cases of purchase 
and is in itself a complete Code for those 
cases ; and on an examination of section 9 
it is clear that it is intended to apply to 
cases in which suits are pending and cases in 
which suits have resulted in decrees but such 
decrees have net been executed, because in 
sub-section (3), it says that on an order for 
conveyance of the land after payment of the 
price fixed by the Court being made, ' any 
decree or order in ejectment that may have 
been passed but which has not been executed 
shall bo vacated, and there would be no 
meaning to be attributed to those words at 
all if it was not contemplated by that section 
that application could be mado in cases whore 
a decree had been passed, but had not been 
executed. 

In my judgment all these cases come direct¬ 
ly under section 9. The tenants are persons 
who would bo entitled to compensation under 
section 3. They have made their applications 
within lo days alter the date of the coming 
into forco of the Act, and they have mado 
their application to the proper Court, namely, 
this Court, in which the suits were then pend¬ 
ing. In my judgment, it there had been no 
appeal pending, they could properly have made 
their application to the City Civil Court, 
because, in my view, it was the intention, and 
must have been the intention, of this Act that, 
after the decree hut before the execution at 
any time, application could be mado to the 
Court having had control of the suit. 

It follows from what I have said that I do 
not agree with the decision in Lalifa Bi v. 
Idotlai Ammal (1). I do not think that it 
makes any difference that the decree of the 
City Civil Court in that case had been affirmed 
by this ( ourt, 60 long a6 the decree had not 
been executed. 

Under section 9 we have to fix the price 
according to the market-value of the land on 
the date ot the order and for this purpose 
land means the interest in the land and all 
other interests which the landlord can convey 
under any power l or the assistance of the 
Court in fixing that value, this matter must 
be referred to some suitable person. The 


principle of the valuation in such a case will 
be to ascertain the market-value of the plaint- 
ifl s interest in the land as on the date of 
the order, that is, to-day. In arriving at 
that market-value, he will have to take 
a reasonable rent from the day of the 
expiration of the notioe to quit until to¬ 
day, and then to capitalize the value of 
the rent for the reminder of the plaintiff’s 
term less % of course, the amount of rent for 
the balance of the term which the plaintiff 
had to pay to his superior landlord and which 
will now become payable by the tenants. He 
will take into account auy enforceable power to 
renew that the plaintiff may have. 

Hie question of mesne profits which wo pro¬ 
pose to remit to the City Civil Court will be¬ 
come unneces6ay for decision in the event of 
the price Gxed for the land being paid, and, 
therefore, the further hearing beforo the City 
Civil Court must bo stayed pending the Goal 
disposal of the petitions under section 9. 

The appellants havo succeeded in this appoal. 
It is truo that the main part of the argument 
has turned on the petitions, but they were 
entitled to come hero and complain that an 
order for mesne profits was made against them 
which was wrong, and the usual result will 
follow that the first respondent must pay the 
costs of the appellants —one set. It might have 
been a case where we should order less costs to 
1,0 paid but lor the fact that the first respond¬ 
ent lias refused to admit the right of the appel¬ 
lants under section 9, and it is by reason of 
that refusal that this appeal has really been 
substantially fought. 

I be appellants have brought the suporior 
landlord before the Court quite unnecessarily 
and quite wrongly, and they must pay for hav¬ 
ing done so his costs—one set. 

The further consideration of the petitions 
will be adjourned until Monday the 8th inst¬ 
ant. Tho question of costs on the petitions is 
reserved. 

Wallace, J. —I agree. I only wish to 
say a word or two on the interpretation of 
sections 9 and 10 of Act III of 1922. Sec¬ 
tion 10, as I read it, is intended to introduce 
into the obligation for compensation by land¬ 
lords to tenants, a similar speoios of rolief pro¬ 
ceeding parallel with the trial of the suit and 
postponing tho obtaining of a decree or prevent- 
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ing its execution when obtained, as section 9 
applies to the privilege granted to tenants to 
purchase the landlord’s right. Section 9 obvi¬ 
ously applies to pending suits, otherwise a 
reference to a summons is unmeaning, and it 
also applies to suits in which decrees have been 
passed but not executed, as sub-section (3) 
olearly indicates. It, therefore applies to both, 
the stages of suits which are contemplated 
also by seotion 10. I, therefore, must dis¬ 
agree with the judgment of SPENCER and 
Venkatasubba Rao, JJ., in Latifa Bi v. 
Mottni Ammal (l) in so far as they interpret 
the omission cf section 9 in seotion 10 
as implying that section 9 cannot apply to 
suits in which a decree has been passed before 
the Aot came into force, although not execut¬ 
ed. The whole object of section 9 appears to 
me to be to allow the tenant who is liable to 
ejectment, whether under a deoree or not. to 
purobaso the laddlord's right. So long as the 
decree for ejectment has not been exeouted, 
what the reasons for non-execution may be 
and whether or not they were due to an appli¬ 
cation by tho tenant himself for stay of exe¬ 
cution do not matter and cannot affect the 
applicability of the seotion. 

In the present case, section 9 in terms 
applies. There are suits instituted against 
the defendants and decrees which have not 
yet been executed ; and there are applications 
put in by them, within 15 days of the coming 
into force of the Act, to the Court, that is 
this Court, before whom tho suits (in their 
stages as appeals) were then pending. There¬ 
fore, the defendants are fully entitled to take 
full advantage of section 9 and have their 
applications under section 9 heard and 
determined. 

I, therefore, fully agree with the order 
proposed by the learned Chief Justice. 

These Petitions coming on for further hear¬ 
ing on Monday, the 8th January 1923, the 
Court made the following 

ORDER. —-The parties having failed to agree 
to price of the lands, we refer the matter to 
the Official Referee to 6x the price of the lands, 
on the principles laid do%vn in this judgment 
and to report to us accordingly. 

Ton days will bo allowed for 61ing objections 
after the receipt of the report. 


In compliance with the above order, the 
Offioial Referee submitted the following 

REPORT: —The first respondent is a lessee 
of certain pieces or parcels of land situate on 
the Royapettah High Road, Madras, under a 
registered Instrument of Lease, dated tho 4th 
July 1910 entered into between him and the 
seoond respondent described in the said Instru¬ 
ment of Lease as trustee for the time being of 
Apparswami Temple, Mylapore, Madras. 

The pieces and parcels of land were acquired 
by one Chidambaraswami who died in May 
1871; the lands were by him dedicated in trust 
for the maintenance of Apparswami Temple 
and for the performance of Pu]as, Ootsavams 
and other celebrations in tho said shrine. In 
and by his last Will and Testament, dated tho 
4th May 1871, the said Chidambaraswam 
appointed one Ratnavelu Mudaliar, the fathor 
of tho second respondent, as one of the oxocutors 
to the said Will. On application of the seoond 
respondent, Letters of Administration with Will 
annexed were granted to him on or about the 
7th August 1895 with the consent and concur¬ 
rence of the other sons of the said Ratnavelu 
Mudaliar. 

The presont petitioners and petitioners in 
C. M. P. Nos. 901, 903, 905, 907 and 909 their 
predecessors-in-title and interest have been in 
occupation of portions of the entire area com¬ 
prised in the lease in favour of tho first respon¬ 
dent, for over 45 years, as lessees of the por¬ 
tions in their respective use and onjoyraout. 
They were possibly in occupation when Chidam¬ 
baraswami purchased the land. 

After the second respondent took out Lettors 
of Administration to the estate of the said 
late Chidambaraswami with tho Will of tho 
said deceased annexed thereto, ho obtained 
from the tenants (the petitioners in C. M. P. 
Nos. 900 to 912) rental agreements in his 
favour with reference to the pieces of land in 
their respective occupation. 

The rent deeds are not producod; but it is 
clear that the rent fixed was the same as was 
paid by them for a considerably long time for 
the pieces of land in their respective holdings. 
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Ono of the torms and conditions of the Ins¬ 
trument of Lease entered into between the first 
and second respondents is that the second 
defendant shall cause the required leases to be 
executed and registered by the present tenants 
in favour of the first respondent in respect of 
the portion of the demised lands now in their 
respective possession, enjoyment use and occu¬ 
pation and that under the torms under which 
they are at present held. 

In terms of the said provision in the said 
lease-deeds, the tonants on the land (the 
petitioners in C.M.P. Nos. 900 to 912) executed 
rental agreements in favour of the first res¬ 
pondent. 

The leases were not for any fixed term and 
were terminable by the first respondent at his 
pleasure. The first respondent determined the 
tenancies by notice and instituted suits in 
the City 1 ivil Court and obtained decrees for 
ejectment and for mesne profits, against the 
tenants. Pho tenants preferred appeals against 
the said decrees and pending disposal of tho 
appeals obtained stay of proceedings During 
the pendency of the appeals, the tenants filed 
petitions under the provisions of section 9 of 
Madras Act 111 of 1922 in which they seek to 
purchase out their landlords interest in tho 
land so as to secure to them immunity from 
eviction. 

1 he order of reference directs me to deter¬ 
mine tho market value of the interest of the 
first respondent 'intermediate landlord) in the 
land comprisid in each of the petitions as on 
the date of tho order. 

In arriving at the market-value of the first 
respondent s interest in tho land I am askod 
to determine tin' reasonable rent which each 
piece ol land could have fetched to tho first 
respondent from the date ol termination of 
the lease, i.e., from 1st September 1916, to 
the date of the order, namely, the 8th January 
1923, and then to capitalize the net rental 
which the intermediate landlord tho first res¬ 
pondent would bo able to r alize from his ten¬ 
ants up to the termination of his lease 
by ofilux of time, i. e., up to the 30th .Tune 
1931. I am also directed to take into con¬ 
sideration any enforceable power to renew 
that tho plaintifi (first respondent) may have. 


The rents reserved under the rental agree¬ 
ments executed by the petitioners in respeob 
of the portion of land in their respective use 
and occupation and the extent of suoh portion 
are as set out hereunder :— 


Name of tenant. 

Extent of land 

Rent por 



leased. 

month. 




Ra. 

A. 

P. 

Kanniappa Chatty ... 

4,940 

square too t 

... 1 

12 

0 

Kanniappa Chatty ... 

1,705 

** 

... 0 

5 

0 

Vela Gramani 

2,240 

•» 

... 0 

8 

0 

Lakshmana Mudali... 

1,260 

• • 

... 0 

4 

0 

Janakiainmal 

1,200 

•» 

... 0 

5 

0 

Thoyaraminal 

1,800 

•» 

... 0 

7 

0 

Ponuammal 

1,645 

it 

... 0 

6 

0 


Tho agreements were all executed between 
tho 22nd and 31st August 1912 but the rate 
of rent was not determined at the date of tho 
lease. According to the evidence of tho peti¬ 
tioners the amount of rents fixed in tho several 
instrument of lease wore tho same whioh 
each of them were bound to pay to tho second 
respondent under rental agreements executed 
by thorn in his favour, and that such rents 
were fixed on tho basis of rents which they 
have been paying for the land covered by their 
respective lease-deeds for upwards of 40 years. 

It is, therefore, undisputed that the rates of 
rent proscribed by the rental agreements wore 
those that were adopted more than 40 years 
ago and not tho rates for which tho lands could 
reasonably have been let out on the date of tho 
lease. Phe amounts fixed by tho rental agree¬ 
ments could not, therefore, afford any basis for 
determining what the reasonable rent would 
be in respect of the land in tho holding of oaob 
individual tenant on tho date of the termination 
of the tenancies, i. e., on tho 1st Septombor 
1916, which dato is within four years of the 
date of tho commencement of the tonanoy 
under the said rental agreements. 

fhe first respondent filed a number of build¬ 
ing leases executed in his favour in respeob of 
other portions of the laud which at tho date 
of tl 10 lease in his favour wore unoccupied. 
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In the plan annexed hereto I have marked 
the positions and dimensions of the several 
pieces of land in the possession of the peti¬ 
tioners and I have, for purposes of comparison 
and reference, also marked the sites comprised 
in the lease deeds, Exhibits A to G. 

The rents provided by the agreements exe¬ 
cuted by the petitioners, except the petitioner 
in C. M. P. No. 900 of 1922, give an average 
of about 0-8-0 per ground of 2,400 square feet 
per month while the lease deed to which 
C. M. P. No. 900 of 1922 relates give a rate 
of 0-13-6 per ground per month. The reason 
of the difference is apparent. The land com¬ 
prised in the petition has a frontage of 66 feet 
on the road ; the other lands all face the 
Arraok Godown Street; the leases, Exhibits A, 
B, C. E, F, G, appear to prescribe a monthly 
rent calculated at the rate of 1-0-0 per ground 
of 2,400 square feet, the lease-deeds are of 
different dates; the earliest was on 17th 
April 1918 and the latest is so recent as the 
1st December 1922. 


decrees obtained by him againsb the several 
tenants. 
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In the case of the lease covered by Exhibit 
D, however, the rate is about 1-7-0 por ground 
per month. This, in my opinion, is account¬ 
ed for by the fact that the land comprised in 
the lease has a frontage of 80 feet on the 
Royapettah High Road while the other plots 
of land aro situato in the interior, with access 
through narrow lanes. 

The rate of rent as deduced from the lease- 
deods Exhibits A —C and E--G has remained 
uniform from 1918 to 1922. I am of opin¬ 
ion that, regard being had to the situation 
of the lands in the use and onjoymcnt of 
the petitioners, a rate of 1-8-0 per ground 
per month for the land on which pre¬ 
mises 1 and 2 stand and a rate of 1-0-0 per 
ground per month for the other lands may bo 
accepted as a fair and reasonable rent from 
1st September 1916 to the 8th January 1923. 

I set out hereunder as against each tenant 
the amount of menee profits calculated at the 
above rato, and the amount realised by the 
plaintiff (first respondent) in execution of the 
1 0-13 
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The lease in favour of the first respondent 
would expire by efilux of time on the 30th 
June 1931. Under the instrument of lease, 
however, the lesseo has the option to renew 
the lease for a further term of 21 years at a 
slightly enhanced rate of rental. In fixing the 
maket-value of the first respondent's interest 
in the laud I am asked to take into account 
any enforceable power to renew that the 
plaintiff may have. 

I am not referred to any authority which 
places any limitations on the powers of a 
Trustee of a Hindu Religious Endowment in 
granting leases of immoveable properties apper¬ 
taining to the trust. It appears to mo to ho 
well established that permanent leases either 
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with a fixed or unvarying rent or with a pre¬ 
mium paid at the commencement of the 
tenancy would amount to an alienation of 
trust properties and could only be justified on 
grounds on which an alienation of trust pro¬ 
perties could bo sustained : PoJaninppa Chrtty 
v. Srcennth Daivasikamony Pandara San- 
nadhi' (t), and that such leases are not 
"b initi-i void hut are only voidable : Kalyana 
Ve.nk itaranhin i Aiyangar v. Kasturi Ranga 
Aiyangir (8), Kudin Masthan Rowther v. 
Sen nnrtutll (9). 

The case reported in Gnjendra Nath Dey v. 
As hr a f ITissain 10), is based on the princi¬ 
ple of .Muhammadan Law which restricts the 
power of Nuthuvalis in the granting of leases 
of ionIcJ properties and has consequently no 
application to the present case. 


Section 39 of tho Indian Trust Act provides 
that, except with the permission of tho Prin¬ 
cipal ( ivil ( ourt of original jurisdiction no 
trustee shall lease trust property for a torm 
exceeding 21 years from tho date of execution 
of the lease nor without reserving tho best 
yearly rent than can reasonably bo obtained. 
This Act does not apply to public or private 
religious or charitable endowments. 

The case reported in Kadir Ibrahim v. Aru- 
mchdam Chettiar (ll), arises out of a lea«e 
for 25 yoars granted by a lay Trusteo ; the 
provisions of the Trust Act woul 1 apply. It 
was hold in that case that the 1-ase was not 
void but only voidable at tho instance of the 
ontui qu“ trust. Reference is made to the prin¬ 
ciple laid down in that decision in the judg¬ 
ment of ei'ENCER, J., in case reported Kadiri 
Matthau Rowtherv. Segammall (9), as lending 
support to tho view that a lease by a trusteo 
of u Hindu Religious Endowment lor a period 
exceeding 21 years should by analogy be deem¬ 
ed to be voidable and not void. 


(7) 39 Ind. Gas. 722 ; 40 M. 709 ; 21 G \V. N 729- 

15 A. L. J. 4R5 : 1 P. I.. W. 697 ; 33 M. L. J 1 19 

Com. Tj. R. 567 ; 22 M. L T. 1 ; (1917) M \V ' N 
507^; 20 O. L- J. 153 6 L. W. 222 ; 44 J. A 147 

(SI 39 [Dd. Ca*. 73 ; 10 M. 212 ; 31 M L. J. 777 • 

' ■'[* L -'\- ' 93 n : 6 L f W r ‘ J !> ■ (PC7) 'I. \V. N. 400-' 

( 0 oJ ] nd. Cag. (jbo ; 48 II. 41/3 r». 495 • SR 

L J. 138 ; 11 L. W. 197 ; (1920) M. \v N . K™ ± 
M. L. T. 2S0. ’ ' 

(10) 09 Ir.d. Ga?. 707 ; 27 C- W. N. 159 • 36 C L 
J. 48 (1923) A. I. R.(C). 130. 

(L lj 33 M. Sj7 ; 4 lad. Cm. 1032 ; 19 L J. 
787. * 


20 


The lease in the present case is for a period 
of 21 years with a proviso for renowal for a 
further period of 21 years at the option of the 
lessoe, subject, however, to the condition that 
if the lessee should exercise his option be 
should pay Rs. 22| a mouth for the said 
renewed term instead of Rs. 20 provided for 
the first term of 21. years- 

In oilect it is a lease for a period of 42 years 
with liberty to the lessoe to determine it at 
the expiry of 21 years. If the underlying 
principle on which section 36 of the Indian 
1 rusts Act is based should bedoomod to apply 
to Hindu Religious Trusts and to control the 
powers of such trustees in dealing with im¬ 
moveable properties vested in them thcro can 
be very little doubt the lease would not bo 
binding on the trust, as it would be in excess 
of the period proscribed and would not bo. at 
the samo time, reserving the best rent. If 
tho principle would not apply tho question 
is whether tho first defendant or his succesor 
in interest could enforce tho torm as to renowal 

on the termination of the current subsisting 
lease. 

Clause (e), seotiou 21 of the Specific Roliof 
Act rolatos to contrasts made by Trustees in 
oxcess of their powors or in broaoh of their 
trust and includes such contracts in the cate¬ 
gory of contracts which cannot bo specifically 
enforced. 

I lie illustrations appended to the section as 
referable to this clause cloarly indicate tho 
scope of the clauso. fu my opinion 
the principle laid down is, that Courts of’ 
Law would prevent trustees from acting in 
excess of thoir powers as regulated by the in¬ 
strument of trust or from committing brea¬ 
ches of trusts. It does not necessarily follow 
that other contracts ontored into by trustees 
would all ho enforceable in law. 

In my judgment tho test is whether the 
obligation which the agreement in the present 
case imposes on the second respondent to grant 
to the first respondent a lease of tho lands in 
question for a further period of 21 years on 
tho termination of tho presont loaso at a 
slightly enhanced rent would he binding on tho 
trust whether, regard being had to the fact 
-hat the rental valuo of lauds for building 
purposes in the City has a tendency to rise, 
tho introduction of a provision that at the 
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expiration of the current lease the rent should 
be only 12^ per cent, higher than at the incep¬ 
tion in 1910 and that for a period of 21 years 
thereafter could bo considered to be an act of 
prudent management or deemed to have been 
done in the best interests of tho trust. The 
amount of rent fixed under the lease-deed is 
Rb. 20 a month for a period of 21 years and 
Rs. 22-1 a month for a furthor period of 21 
years. On the basis that the extent of land avail¬ 
able for being leased out is only 100 grounds, 
the amount of gross rental which tho first 
respondent would be able to secure at the rate 
of Re. 1 per ground per month will be about 
Rs. 100 per month; making allowance for 
payments which the 6rst respondent has to 
make under his lease the net rental would be 
about Rs. 68-12-0 as will appear later in this 
Report. The first respondent's case is that he 
is entitled to obtain compensation for being 
deprived of tho advantgao he is securing by his 
under-leases. 

I have no hesitation in coming to the con¬ 
clusion that the agreement as to renewal is 
not binding on the trust as in my opinion such 
an undertaking could not be deemed to have 
been given as an act of prudent management 
on the part of the second respondent. 


for aud in respect of any buildings that may 
thereafter be erected upon the said lands. 

The extent of land comprised in the lease in 
favour of the first respondent is 108 grounds ; 
for the purpose of determining the proper pro¬ 
portion of rent which the tenants would have 
to pay to the superior landlord by virtue of 
the statutory provision which would in eiteot 
make them thp assignees p/o tanto of the in¬ 
termediate landlords' interest in tho portions 
in their respective use and occupation, I havo 
to take into consideration only the actual 
oxtent of land available for being leased out 
to tenants and not the entire extent oovered 
by the lease. 

It is admitted that a portion of the land is 
covered by a tauk aud that deduction should 
he made for tho area covered by the tank and 
also for the extent that will bo taken up by 
roadways and pathways which aro aud havo 
to bo provided for in the allotment of tho land 
as building sites. 

It is agreed that tho actual extent of land 
available for being leased out may be taken to 
be 100 grounds. 


In the view I have taken I do not assign 
any market-value on the provision as to 
renewal. 

In assessing tho market-value of tho in¬ 
terest of the intermediate landlord I havo to 
take into consideration the rent he could 
realize from the land during the unexpired 
period of the lease and deduct therefrom tho 
amount payable by him to or on account of the 
superior landlord during the said period in 
terms of the conditions and stipulations con¬ 
tained in the instrument of lease. 

The amount of rent reserved under tho 
lease-deed is Rs. 20 a month ; in addition to 
tho said monthly rent, the fii 6t respondent is 
under his engagement with his landlord 
bound to pay uud discharge all taxes, rates and 
assessments whatsoever that may thereafter 
during the term of the lease become payable 


It is also admitted by’the first respondont 
(without prejudice to any possible contentions 
he may have against his landlord) that for 
the purpose of tho present enquiry tho am¬ 
ount of half-yearly assessment imposed by 
the Corporation of Madras on the laud and 
which is being paid by him may be treated as 
an amount which under his lease-deed he is 
under an obligation to pay and discharge. 

The amount of rent payable by tho first res¬ 
pondent to his landlord per month is Rs. 20 ; 
the amount of assessment imposed on tho land 
and paid by him is Rs. G2 for every half yoar 
or 10 1 Rupees per mouth. 

The incidence of tho burden on each ground 
would bo Rs. per month or Ro. 0-1-10 or, 
say, Re. 0-5 0 per ground. 
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The interest of the first respondent in the 
land is the income he would be able to realize 
from the land less the burden imposed on him 
under his lease. 
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In assessing the amount of mesne profits 
payable by the several petitioners heroin from 
the date of the termination of their respective 
leases I have recorded it as my conclusion 
that in the case of the land occupied by pre¬ 
mises Nos. 1 and 2, Arrack Godown Street, 
Rs. 1-8-0 per ground per month may be taken 
to bo the reasonable rental value, whilo in 
the case of other lands Re. 1 per ground 
per month may be taken as a fair rental. I 
have, in coming to that conclusion, adopted 
the data furnished by the leases granted by 
the first respondent for other lands com¬ 
prised in his lease. Those leases are for 
periods coterminous with tho lease in his own 
favour, I, therefore, assume that if the first res¬ 
pondent were onteriug into fresh engagements 
with tho petitioners or into engagements with 
third parties on eviction of tho petitioners from 
the land, bo would be prescribing the same 
scale of rent as he has been able to secure for 
other lands in the area and that for the period 
expiring with termination of his own lease. 

I hereunder set out in tabular from (1) the 
names of the tenants, (2) tho door No. of the 
house standing on tho land comprised in tho 
holding, (3; the extent of ground covered by 
each holding, U) the rate of rent per ground 
per month in respect of each holding as sot 
out above, (5) tho proper proportion of the 
burden which the petitioners by virtue of their 
purchase would have to pay to the superior 
landlord pur ground per month, and (6) the net 
amount r< presenting the interest of the first 
us pond cut in the land comprised in each 
upaiatu holding. 






©« » ^ lO to cl 

1 have now to capitalise the intermediate 
landlords' interest. Having regard to tho 
present condition of the money market, the 
interest which investors would bo able to rea¬ 
lise by loans on the mortgage of immoveable 
properties and the high rate of interest from 
Government securities with a definite prospect 
of such interest continuing for many years to 
come. I consider that tho lowest rate of 
interest which would be deemed by investors 
iii lauded properties as satisfactory would be 
7-i per cent, por annum. 

I append below a statement noting against 
each of the tenants the amounts representing 
the lirst respondent's interest in the land in tho 
holding ol the individual tenant ; and the 
amount which, if invested at per cent, per 
anuutu, would give tho return representing 
the intermediate landlords net return. That 




Vol. 79] 


INDIAN CASES 


10i 


KANNIAPPA CHETHAR V. RAMACHANDRAIYAR 


amount would yield to the intermediate landlord 
by way of interest at 7h per cent, the equivalent 
of the net income he would be able to realise 
month after month from each individual tenant. 
But the amount so capitalised would be set 
free on the termination of the first respondent s 
tenanoy, *.£.i on the 30th June 1931, anl 
would be re-payable on that date to the 
respective tenants. 

The equivalent at the present moment of 
the amount so re-payable to each individual 
tenant at the expiration of the lease, would be 
the present xoorth of that amount ; and the 
same would have to bo deducted from the 
amount, the balance so ascertained would re¬ 
present the capitalised value of the inter¬ 
mediate landlord s interest in the land, and 
would be the consolidated equivalent in value 
at the present moment of the monthly pay¬ 
ments to bo made during the next 102 months 
of the ter 
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whioh each individual tenant would have to 
pay to the hirst respondent to purohase out his 
interest in the land in their resp3otive holding. 

To the figures returned in the la3b column 
must be aided the amounts of balance of 
mesne profits due by the tenants from date of 
termination of the tenanoy up to 1st January 
1923, a3 exhibited in the statement embodied 
in an earliar portion of this Report. In the 
oase of two of the tenants the realisations by 
first respondent are in excess of the mesne pro¬ 
fits recoverable. The amount of such excess 
will be deducted from the figures shown 
against their names in the last column of the 
above statement. 

In the following statement I give against 
each of the petitioners the amount which, 
according to my conclusions, would represent 
the capitalised value at the prosont momont 
of the intermediate landlord's interest iu the 
land in the use and enjoyment of each peti¬ 
tioner ; the amount duo by or to them in ros- 
peot of mesne profits payablo by them, after 
crediting them with the amounts realised by 


first respondent. 
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The amounts shown iu the last column in 
the above statement would be the amount 
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Those Appeals and petitions coming on for 
final hearing on Friday the 14th December 
1923, after the submission, by the Offioial Re¬ 
feree, of the Report called for herein, upon 
perusing the petitions and the affidavits filed in 
support thereof, the judgment delivered on 
the 5th January 1923 in C. C. C. Appeals 
Nos. 51 to 57 of 1921, the said Report by 
the Official Referee and the memoranda of 
objections thereunto filed by the Petitioners 
and the first respondent respectively and upon 
hearing the arguments of Mr. S. E. Sankara 
Ayyar, Vakil for the petitioner in all the 
petitions and Mr. K. Bamachandra Ayyar, the 
first respondent in person, and the second res¬ 
pondent in all the petitions not appearing in 
person or by Pleader, the Court delivered the 
following 

JUDGMENT. 

The Chief Justice. —These appeals were 
remanded for a finding to the Official 
Referee and they come to us on report. Tho 
rclovant facts are that tho trustee of a temple 
granted a lease to the first respondent of 
certain building lands, and ho sub-let part 
of these lands to tho petitioners. On au 
attempt to eject the petitioners by the 
respondent, the petitioners under tho 
Madras Act, III of 1922, which bail come 
into operation meanwhile, claimed to pur¬ 
chase tho respondent’s interest and tho 
matter was referred to the Official Referee to 
determine what tho value of the respondent’s 
interest in the land was. 

The Official Referee has repotted and ho 
has fixed the proper annual rent of the prop¬ 
erty ; he has deducted therefrom what he 
considers a proper proportion of tho rents, 
rates, etc., payable to the superior landlord, the 
trustee of the temple, appropi iate to tho peti¬ 
tioners’ portions of land; bo has capitalized 
the amount payable on a 74 per cent, basis. 
In respect of the last I do not agree with the 
basis on which bo lias capitalized. 1 think 
that, in a matter ol this kind, a 0 per cunt, 
basis is quite sufficient, as the amount of the 
Court interest allowed is about the amount 
that can beobtaiiud by investing in Govern 
rnont securities and I see no leascu at all why 
in arriving at a figure in a case of this kind wo 
ought to a*sumo that, the person receiving the 
money will invest it at a higher rate of 


interest in some speculative form of invest¬ 
ment. As regards the deduction of amount 
for rents, rates, etc., payable to the 
superior landlord, it is not at all clear 
that it is a proper deduction to make, because 
there is no provision in the Act under which 
the superior landlord can be made to look to 
the sub-tenant who is taking over part of the 
interest of the tenant and. in the absence of 
an agreement by the superior landlord, the 
tenant would bo left liable to pay him at any 
rate the rent in respect of thoso portions. 
This is merely a matter of adjustment. If 
that liability is to bo left totally on the 
shoulders of the tenant, it is obvious that the 
sub-tenant cannot, in arriving at tho amount 
payable by him for compensation, havo the 
sum worked out on tho basis that these 
amounts would be payable by him. How¬ 
ever, we aro informed that it is possible that 
the superior landlord will come to terms with 
these tenants under which ho will take the 
rents, rates, and 6uch like payments from 
them and relievo tho tenant pro tanto. This 
case had better, therefore, be adjourned to 
Monday next to seo if any and what terms 
could become to in that respect. 

That leaves an important question, and 
that is whether the leaso by tho temple 
trustee being for 21 years with an option to 
tho tenant to renew it at the end of tho 21 
years at an enhanced rent is good or bad. It 
has been held by the Official Roferoo that the 
second 21 years, that is to say, the option 
period, is not to bo taken into consideration in 
arriving at the compensation, because in his 
view that option is bad in law on tho 
ground that tho trustee had no power 
to enter into a leaso for that period, as ho 
looks upon it as a leaso for a period of 42 
years with liberty to tho tenant to determine 
it at the expiry of 21 years, and holds that the 
leaso is void. 1 do not agree with him. Tho 
question to bo determined in such cases is who- 
thor it is a leaso that a prudent man would 
make under the circumstances in the interests 
of himself il it were Ins own propeifcy, or in tho 
interests of others if he was doing his best for 
them. The Indian Trusts Act provides in the 
case of ordinary tiustees for the length ef lease 
w hich they may grant and this leaso is for a 
period longer than would bo allowable under 
that Act, but that Act expressly does not in- 
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olude trusts like the present trust. It may be 
a very good guide iu arriving at the answer to 
the question whether this was a proper agree¬ 
ment to enter into because one would assume 
that the Legislature in fixing a period as bet¬ 
ween an ordinary trustee and a cestui que trust 
was considering what was reasonably a prudent 
thing for a trustee to do with trust property. 
But in this case there is an element which 
comes into consideration which does not appear 
to have entered into the consideration of the 
Legislature in passing the Indian Trusts Act and 
which, in my judgment, removes this case out¬ 
side any consideration based on that Act alto¬ 
gether and chat is that the lease in question 
was a building lease. The whole object of the 
lease was to turn agricultural or undeveloped 
land into building land, that the tenant under 
the lease should build upon the land and 
pay an enhanced rent over and above the 
agricultural rent because ho was going to build 
upon it, and that at the determination of the 
tenancy the structure should fall in to the 
landlord at a valuation. It is obvious that no one 
is going to enter into an agreement of that kind 
unless ho has a reasonable time before him to 
make it remunerative; and so we find in England 
that it has been held as regards trustees who 
are lotting any land for building purposes on a 
ground rent that the minimum period is 60 
years and the maximum 99 years. Here 
where we are dealing with town property we 
find that tho trustee enters into an agreement 
for 21 years with an option of renewal at an 
enhanced rent for 21 years. I can find no¬ 
thing unreasonable or unlawful in the transac¬ 
tion at all, and I am quite clear that the 
option that he has granted in this case is per¬ 
fectly valid, and, that being so, it is necessary 
that the option of 21 years should be valued. 
In arriving at that valuation I think we must 
first enquire what tho rental value of the land 
is. With some hesitation, I have come to the 
conclusion that tho Official Referee’s figure is 
the right one. The matter was before him ; ho 
saw this land and enquired into the matter; and 
though I am clear that ho has not erred on 
tho side of liberality, I think, there is not 
enough for us to distrub his finding in that 
respect. Therefore, wo must take the same rate 
as ho has takon for tho period down to the end 
of 21 years for tho option period. Then, again, 
that will bo subject to the question which is still 
left open as to whether it is to bo reduded or 


not by reason of the amounts for rents, rates, 
eto., which are payable to the landlord and that 
will again have to bo capitalized on the same 
basis that I have held is right in respect of 
the other sum, that is, 6 percent. As, how¬ 
ever. this deoision is not binding upon the 
superior laudlord and it will be open to him, 
if he is so advised, notwithstanding this judg¬ 
ment to litigate the question as to whether 
this option is good or bad, it has been agreed 
between the parties that the amounts found 
due for the 21 years period shall be paid into 
Court and invested, that the income thereof 
shall be paid to the first respondent until 
the renewal has been granted, or it has been 
finally decided that the trustee is not bound to 
grant it, and that tho amount shall bo paid out 
to the first respondent or in proper proportion 
to the petitioners if and when that course 
becomes possible by reason of tho final deter¬ 
mination of that matter. By reason of this 
amount remaining in Court there must be 
liberty to apply to the City Civil Court. The 
compensation for tho othor period will, of 
course, be paid to tho first respondent. No 
order as to costs. 

Wallace, J.— I agree. 

Tho Petitions ooming on for orders. 

ORDER ;—Tho parties have now come to 
an agreement on the basis of our preliminary 
judgment of December tho 14th. That agree¬ 
ment signed by the Vakil for the appellant and 
by the first respondent with the statement of 
account annexed will bo filed and tho decree 
drawn up accordingly. There will lie liberty 
to apply to the City Civil Court in respect of 
this matter generally. 

Z. K. Order accordingly. 
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OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 372 of 1922. 

January 24, 1924. 

Present: —Mr. Wazir Hasan, A. J. C. 

GAJADHAR BAKHSH SINGH 

and others—Defendants—Appellants 

versus 

BAIJNATH and otiiers — Plaintiffs — 

Respondents. 

Hindu Law—Joint family—Alienation by father— 
Necessity-—Antecedent debt , what is—Pious obligation 
of sens, whether can validate alienation. 

A voluntary alienation of joint family property by 
a Hindu father can bo supported on two grounds 
only, viz., ( 1 ) necessity, and (2) antecedent dobt. 

Brij Narain Rai v Alangia Prasad Rai , 77 Ind. 
Cas. 689 ; 28 C. W. N. 203 ; 21 A. L. J. 934 ; 46 M. 
L. J. 23 ; 6 P. L. T. 1 ; (1924) M. W. N. C8 ; 19 L. 
W. 72 ; 2 V. L. H. 41 ; 10 O. and A. L. R. 82 ; (1924) 
A- 1. R. (P. C.) 50 ; 33 M. L. T. 457 (P. C.), followed. 

To satisfy the validity of an alienation of joint 
family property on the basis of antecedent debt, the 
alienation must be by the father for his debts antece¬ 
dent in time and iu faot to the alienation supporting 
it. 

The more oircumstanoo of the pious obligation of a 
Hindu eon to pay his father's debts would not 
validate a mortgago of family property by tho father, 
whioh is invalid for want of legal necessity or of the 
necessity for tho paymont of antecedent debts. 

Gajadhar Uakhsh Singh v Daijnath, 65 Ind. Gas. 
967 ; 8 O. L. J. 605 ; Ram Chhattar v Ravi Lai • 6o 
Ind. Cas. 950 ; 21 O. G. 395 ; Ram Sarup Singh v. 
Jagcshar Singh , 73 Ind. Cas. 4C6 . *26 O. C 341 ; 9 
v.and A. L. R. 167 ; (1923) A. I. R. (O. ,150 ; Raran 
v. Shco Lai, 7 6 Ind. Cas. 1055, 26 O. C. S21 ; 9 O. 
and A. L. U. 672, followed. 

Appeal against the decree of the Addl. Dis¬ 
trict Judge, Lucknow, at Sitapur, dated 25th 
July 22 confirming decree of the Sub. Judge, 
Sitapur, dated 13th September 1920. 

Messrs. 11. K. Ghosh and B. Bisheshar Nath 
Srivaslava, for Mr. A. P. Sen, for the Appel¬ 
lant. 

Mr. Chhail B<hari Lai, for the Respondents. 

JUDGMENT .—This appeal arises out of 
a suit brought by the plaintiffs-respoudcnts for 
the recovery of a Bum of Rs. 3,232-12-9 by 


sale of certain property specified in the plaint. 
The suit is founded on a deed of mortgage, 
dated the 17th July 1911, executed by Gaja¬ 
dhar Bakhsh SiDgb. Tirbhawan Singh and Bi- 
shesbar Bakhsh Singh in favour of the plain¬ 
tiffs. Bisheshar Bakhsh Singh has since died. 
His minor son, Rudra Partab Singh, is the 
defendant No. 3 in the present suit. Gajadhar 
Bakhsh Singh and Tirbhawan Singh are de¬ 
fendants Nos 1 and 2 respectively. Tho three 
executants were sons of Anand Singh. The 
property in respect of which the mortgage in 
suit was executed i6 admittedly the property of 
tho joint family of the defendants. Several de¬ 
fences were raised to the suit. We are, how¬ 
ever, concerned with one only. It was pleaded 
that the mortgago in suit was effeoted without 
any legal necessity or without any antecedent 
debt to support it. Tho lower Appellate 
Court has found that there was neither legal 
necessity nor antecedent debt to justify the 
alienation of tho joint family property under 
tho mortgage in suit. 

It appears, however, that this property 
was previously mortgaged to tho same mort¬ 
gagees by Anand Singh on tho 22ud July 1904 
(Ex. 2) and the mortgage now in suit (Ex. 1) 
is almost wholly a renewal of tho provious 
mortaage. Anand Singh had died before the 
mortgage iu question was executed by his 
threo sons. Tho Court below has held that 
the threo sons of Anand wore under a pious 
obligation to discharge tho debt incurred by 
Anand Singh under tho mortgage of tho 22dc1 
July 1904, and that consequently tho plaintiffs 
were entitled to enforce tho mortgage of tho 
17th July 1911. On these grounds the Court 
below has maintained tho decree of tho Court 
of first instance for salo of the property mort¬ 
gaged. The only point argued on behalf of 
tho appellants by his learned Advocate is, that 
tho alienation of the joint family property on 
tho bare ground of pious obligation to dis¬ 
charge the debt of the deceased father by bis 
sons is invalid. 

Wo are of opinion that the argument is 
sound. Wotooktimoto consider our judg¬ 
ment and, since tho hearing of the appeal, a 
decision of a Bench of this Court consisting of 
other Judges in the case of liam Sump Singh 
v. Jayeshar Sin<jh (1) has been reported. The 

(1) 73 iDd.Cas. 46C; 2GO. C. 341 ; 9 O. and A. L. 

K. 107 ; (1923) A. I. R (O.) 150. 
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point decided in that case was precisely the 
same, which we are called upon to decide in 
the present appeal. The case law bearing on 
the matter under consideration has well and 
fully, if we may say so, been discussed. Apart 
from the authoritative character of that rul¬ 
ing, we find ourselvos in complete agreement 
with the conclusion reached in that case. It is 
therein held that the “mere circumstance of 
the pious obligation of a Hindu son to pay 
the father’s debt does not validate a mortgage 
which is invalid for want of legal nec3ssity or 
of the necessity for the payment of antecedent 
debt ” : (Head-note). Besides the decisions of 
this Court in the cases of Ram Chadttor v. 
Ram Lai (2) Gajilhar Bakhsh Singh v. Baij- 
nath (3) to which reference is made in the 
case of Ram Sarup Singh v. Janes liar Singh (I) 
we may mention in support of our opinion 
another decision in the case of Pran v. Sheo 
Lai (4) Further, it seems to us that the point 
is covered by the recent decision of their Lord- 
ships of the Privy Council in the case of Bri] 
Narain Rai v. Mangla Prasad (5). Lord 
Dunedin, in delivering the judgmont of the 
Privy Council in that case, categorically laid 
down the following propositions of law : — 

1 1) The managing member of a joint un¬ 
divided estate cannot alienate or burden the 
estato qua manager oxcept for purposes of 
necessity. 

"(2) If he is tho fa l her and the other 
mombers are the sons lie may, by incurring 
doht, so long as it is not for immoral purpose, 
lay tho estato open to be taken in execution 
proceeding upon a decree for payment of that 
debt. 

“(3) If he purports to burden the estate 
by mortgage, then, unless that mortgage is to 
discharge an antecedent debt, it would not 
bind more than his own interest. 

(4) Antecedent debt moans antecedent in 
fact as well as in time, that is to say, that tho 
debt must bo truly independent and not part 
of the transaction impeached. 

(2) 65 lad. Gas. 950 ; ‘24 O. C. 335. 

0) 65 Ind Ca* 907 ; 0 O. L J. C05. 

(4) 76 Ind Cap. 1055 ; 96 0. C 821; 9 O and 
A. L. R. 672. 

' 2 * 4 * 6 ) 77 Ind. Cas. 089 ; 28 C. W. N 253; 21 A. L. 
[■ 084 ; 46 M. L. J. 23 ; 5 P. L. T. 1 : (1924) M. W. 
N - 68 ; 19 L. W. 72; 2 P. L. P. 41 ; 10 O-iaud A. L. R. 
M • (1024) A. I. R. (P. C.) 60 ; 33 M. L. T. 457 (P.G ) 

I C—14 


“ (6) There is no rule that this result is 
affected by the question whether the father, 
who contracted the debt or burdens the estate, 
is alive or dead.’’ 

It would follow from the propositions Nos. 1 
and 3 that a voluntary alienation of the joint 
family estato by the father can be supported 
on two and two grounds alone (l) necessity 
and (2) antecedent debt. Indeed, the excep¬ 
tion founded on the ground of antecedent debt 
against the general rule of the Mitakshara 
forbidding alienation of the ancestral immove¬ 
able estate rests ultimately on the ground of 
pious obligation. If we accept the decision of 
the Court below as correct, we would be 
engrafting further exception to tho goneral 
principle of the Mitakshara. 

Tho learned Advocate for the respondents, 
besides pressing tho view of law taken by the 
Court below upon us, wanted to support the 
decree of that Court on tho ground that tho 
debt incurred under the deed of mortgage iu 
suit was antecedent. In agreement with the 
Court below we are of opinion that it was 
not The previous debt was incurred 
by Anand Singh for the seourity of which he 
alienated the joint ancestral property of the 
family. He then died. Tho persons who 
made the second alienation, that is, tho mort¬ 
gage in suit, were the sons of Anand Singh. 
The previous doht, therefore, cannot be treated 
a9 tho antecedent debt. Hero, again, if we 
accept the contention of tho loarned Advocate 
for the respondents tho result would be that 
wo would create another exception to tho 
general rule of tho Mitakshara already advert¬ 
ed to. To satisfy the validity of an alienation 
of the undivided estate on tho basis of antece¬ 
dent debt, the alienation must ho by the 
father for his debts antecedent in time and in 
fact to the alienation supporting it. 

We, therefore, allow the appeal, set asido the 
decrees of the Courts below and dismiss the 
plaintiff-respondent’s suit with costs through¬ 
out. 

Z. K. Appeal allowed. 
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MUKAT SINGH V. MISRA PARAS RAM 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 406 of 1923. 


July 30, 1923. 


Present :—Mr. Justice Kanhaiya Lai. 


MUKAT SINGH AND OTHERS — 

Defendants —Appellants 

versus 

MISRA PARAS RAM and another— 
Plaintiffs -Respondents. 


Transfer of Projyrtu Act (IV of 1832) s. 106 -Land¬ 
lord mid tenant-Eject-' ent- Notice-Denial of land¬ 
lord 3 title Agreement to vacate on demand — Erecti- 
tinn iof decree—Sole—Judgment-debtor, whether can 

object to validity of sale in subsequent proceedings _ 

Auction-purchasers, position of. 


Whoro a tenant i* sought, to be ejpotol without 
notice on the groun-1 of Gonial of the landlord** title, 
it must be *hown that the titlo of the landlord had 
been domed prior to the suit 


Haidri T)*oam v. Naihu. A W N. ( 1 S 04 ) 196 • 8 
Tnd. Doo. (N 8.) 35S ; 17 A. 45, followei. 


V'bero a tonant sgroe* to vaoato the demised pre¬ 
mises whenever required to do eo. flection 106 of the 
rrao'sfo'of Property Aot becomes inapplicable to the 
case, and the tonant n not entitled to notice boforo 
ejectment. A judgment dobtor who might havo 
rat-el objecti ns to a flalo in exeouti-m of a decree 
aga-nst him. or who might have annoaled against 
tho ord4r for <t>le. but who refrains from doing so has 
no right aftor tho sale has been carried out ti p.ofer 
an objection that tho property sold was not legally 
salo.ible. ^ 3 


Dmcd v. Jas Ram. 2') A G1Q ; A W. N. (PWl 191 
1 A L J 519; Pandurang Dalaji v. Krishnaji, 29 

Po?y ; n 'V ’’ i B n m o L O R 73); Dwarkanath 

r n ,d C p V Lal * » a ” 1 v Prasad J 47 

I°d Ca*. .47 ; 10 A. 680 ; lr. A L J 691 ; relied on. 

Katwari v. Sifa Ram Tcwari, 63 Ind Ca^ 961 q 
W P L, B. (A) 99; 49 A. 517; mTl ,*V 
tinguished. 

So far as t ho partios to an execution.sale are con- 
o erned. a person who is a stranger to the suit is jus- 
t.ned m belioviug that the Court had authority to 
attaon and Bell the property. 

Mallearjan v. Narbari, 26 D om 337 sc W 
N. 10.2 Bom. L. R. 927: 27 I A. 2.6 l 0 ML V 
!168; 7 Sar. P. C, J. 739 (P. c ) followed ! 


Second appeal against the decree of the Dis¬ 
trict Tudge of Mainpuri, dated the 2frd 
February 1922. 


Mr. Panna Lai, for the Appellants. 

Mr. G. Agarwala for the Respondents, 

JUDGMENT. —This appeal arises out of 
a suit brought by the plaintiffs-respondents for 
the recovery of possession of a certain house 
and a wall which they allege to have pur¬ 
chased at an auction-sale held in execution of 
a decree against Mukat Singh and the other 
defendants. Tho allegation of the plaintiffs 
was that they purchased the house on the 5th 
of November 1914 aud got possession through 
Court on tho .12th of January 1917 and that 
after such possession had been obtained the 
defendant took tho house from them on an 
agreement to pay a rent of Re. 1 per mensem. 
It was further stated that it was settled at the 
time that tho plaintiffs would, when they 
would liko, he entitled to have the house vacat¬ 
ed. Tho defendants denied the tenancy and 
pleaded that they had no knowledge of tho 
auction-sale, aud that even if tho defendants 
were proved to be the tonants of the plaint¬ 
iffs. they could not 1 have been ejected without 
notice. There was a further ploa that they 
were cultivators and that tho sale, if any, was 
invalid. 

The Court of first instance dismissed the 
claim, holding that no tenancy was proved. The 
lower Appellato Court, however, held that tho 
plantiffs had pusohased the house at auction 
on tho 5th of November 1914 and got formal 
possession in 1917 and that tho defendants 
had subsequently talcon a lease of tho house 
from the plaintiffs on an agreement to pay a 
rent of Re. 1 per mensem. On tho question 
of notice, tho latter Court observed that inas¬ 
much as the defendants had denied tho title 
of the plaintiffs no notice was necessary. There 
was no proof, however, that the titlo of the 
plaintiffs had been denied, prior to tho suit; 
and, as held in Haidri Bcqam v Xathu (l), 
that ground cannot lie sustained. 

B ut it still remains to consider whether a 
notice was in tho circumstance alleged in the 
plaint, at all necessary. Section 106 of the 
Transfer of Property Act. (No. IV of 1882) 
does not require tho sending of such a notice 
where there is a contract on local usage to the 
contrary. The allegation in the plaint was 

(1) 17 A. 48 A. W. N. (1894) 196:8 Iud. Deo. 

<N. S.) 353. 
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that the defendants had agreed to vacate the 
house on demand. That agreement was sought 
to be proved by the evidence of two witnesses, 
Lalta Prasad and Sirnam Singh, whom the 
lower Appellate Court believed. Those witness¬ 
es 6aid that the defendants had agreed to 
vacate the house whenever the plaintiffs 
wanted them to do so. One witness also 
said that a lease was agreed to be writ¬ 
ten out, but it is admitted that none was 
actually reduced to writing. There is no alle¬ 
gation that any term was fixed for the tenan¬ 
cy ; and, in view of the evidence, which goes 
to show that the defendants had agreed to 
vacate the house when the plaintiffs wanted, 
section 106 cannot be made applicable and the 
omission to give the notice cannot be regarded 
as fatal to the present suit. 

It remains also to consider the other objec¬ 
tion taken by tho defendants in tbe Trial Court, 
namely, that the house in question was not 
liable to sale under section 60, olause (c) of the 
Code of Civil Procedure. No issue was fram¬ 
ed on that point by the Trial Court or finding 
recorded. There iB some evidence to show that 
tho defendants are agriculturists or ex zemin¬ 
dars but it is not open to them at this stage 
to go behind the salo proceeding to which they 
were parties and set up a plea which they had 
omitted to raise at the time of the judgment 
or prior to the sale. As held in Um&l v. Jas 
Ram (2), and PanduranQ lialaji v. Krishnaji 
Govindii), a judgmont-debtor, who might have 
raised objections to a sale in execution of a 
deflreo against him but who has refrained from 
doing so or who might have appealed against 
the order for 6alo, has no right after the sale 
has been carried out to prefer an objection 
that the property sold was not legally 
saleable. In Dwarkanath Pal v. Tarim San- 
kar Ray (4), and Lula Ram v. Thakur Pra¬ 
sad (5), a similar view was taken. 


the sale and execution proceedings are concern¬ 
ed, a person who is a stranger to the suit is 
justified in believing that the Court had autho¬ 
rity to attach and sell the property, or, to use 
the language ot Lord llobhouse in Malkaijun 
V. Narhari (7), that the Court had done that 
which by the directions of the Code it ought 
to do. The appeal, therefore, fails and is dis¬ 
missed with costs. 

„ K Appeal dismissed. 


(7) 25 B. 337 at p. 347 ; 5 0. W. N. 10 : 2 
L R. 927 : 27 I. A- 216 ; 10 M. L. J. 368 ; 7 
P. C. J. 739 (P. C.). 


Bom. 

Sar. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2391 of 1922. 
January 25, 1924. 

Present :— Mr. Justice Moti Sagar. 


NAG1NA SINGH—Plaintiff—Appellant 

versus 

JIWAN SINGH AND OTHERS — 

! Defendants—Respondents. 

Appeal, second—Finding of fact— Evidence not con¬ 
sidered—Finding not dcduciblc from evidence-Custom 
—Ancestral properly—Property acquired by purchase. 

Where an Appellate Court has arrived at a finding 
of faot without taking into consideration tho whole 
of tho evidence oo tho record ; or whero the ficdiDg 
is such that it oannot reasonably bo deduced from 
the evidence, it U liable to bo set aside in second 
appeal 

( iobi'.d Itam v. Kakitn, 24 Ind. Cas. 880 ; 16 
P. W. R. 1014 ; 174 P. L. R. 1914 ; Ramchancha v. 
Dattatraya, 48 Ind Cas. 742, followed 


On behalf of the dofendauts-appellants re¬ 
liance is placed on a decision in Katwari v. 
Silo Ram Tewari (6), but in that case an object¬ 
ion was taken prior to the sale and no sale had, 
in fact, taken place. So far as the parties to 

(2) 2'j A. 012 ; A W. N (1901) 128 ; 4 A. L. J. 519. 

(3) 28 B 1-26 ; 6 Bom. L R. 7*9. 

(4) 34 0. 199 ; 6 C- Tj. .1. 294; 11 C. W. N 513. 

15) 47 Ind Cas. 947 ; 40 A. 680 ; 16 A. L J. 691J 

(6) 08 Ind. Cas. 264 ; 19 A L- J. 473 ; 3'iU. P. L. 

R- (A.) 99 ; 43 A. 647- 


Land ceases to be ancestral if it comes info the 
hands of an owner otherwise than by descent or by 
reason merely of his connection with the common 
ancestor, for instance, by purchase from a collateral. 

Second appeal from tho decree of tho Dis¬ 
trict Judge. Jullundur, dated tbe 25th May 
1922, reversing that of tbe Munsif, 1st Class, 
Nawanshahr District Jullundur, dated the 
5th December 1921, and dismissing the plaint¬ 
iff’s claim. 
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Lala Jag an Nath, for the Appellant:— 

Lala Badri Das, R. B., for Bhagat Singh 
Vendee, for the Respondents. 


JUDGMENT :—The following pedigree 
table will be found useful in understanding 
the facts of this case : — 



The dispute relates to 8 kanals 14 marlas of 
land in Mausa .Thangran in the Nawanshahr 
rahsil of the Julluudur District sold by Karam 
Singh and Jiwan Singh to one Bhagat Singh on 
the 30bh of Juno 1920 for a sum of Rs. 500 


The land originally belonged to Batan 
bingh who is alleged to have sold it along 
with some other land to the present vendors on 
the 7th of December 1915. On the 18th of 
October 1920 Nagiua Singh brought this suit 
for a declaration that the sale made by Jiwan 
Singh and Karam Singh on the 30th of June 
19-’0 was without consideration and legal 
necessity and that it will not be binding upon 
his reversionary interests. Batan Singh, 
Waryamau, Sri Ram, Udbam Singh and 
Ganga Singh were also impleaded as defend¬ 
ants to the suit on the allegations that they 
wore reversionary heirs but they had deolined 
to join with the plaiutiG in contesting the 
alienatiou. The suit was resisted by the de¬ 
fendants on the ground that the land was 
salf-acquired and not ancestral qua the 
plaintiff and that the salo was for consider¬ 
ation and legal necessity. The Trial Court 
decreed the suit holding that the land was 
ancestral and that necessity for the salo 
had not been established. On appeal the 
learned Distriot Jud.'e agreed with the 
finding of the Court of first instance as to 
the aucestral character of the land but 
catue to a contrary finding on the ques¬ 
tion of necessity. In the opinion of the 
learned District -Judge the land having been 
fold for the purpose of acquiring other land, 
the alienation was an act of good management 
on tho part ot the vendors and was not liable 
to attack at the instance of tho rovemonary 
heirs. 1 he suit having been dismissed the 
plaintiff has preferred a second appeal to ibis 
Court. 

A preliminary objection has been taken that 
tlic appeal cannot he proceeded with, inasmuch 
as l>atan ^ingh, who was a necessary party 
and who had been impleaded as a defendant 
in the Court of first instance, has not been 
joined a? a respondent to this appeal. In my 
opinion there is no force in tho preliminary 
objection and it must ho disallowed. Batan 
Mngh was only a formal defendant and his 
nou-impleadment cannot possibly have any 
effect on the decision of this case. 

Ilm important point to be considered is 
whether the property, which is the subject- 
matter oi dispute in this case, is ancestral or 
self-acquired. Mr. Badri Das 6 contention is 
that Jiwau "ingh acquired this laud otherwise 
than by descent and that it consequently lost its 
anoestral character even though it may at one 
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time have belonged to Hukmi, the common 
ancestor of the parties. He relies in support 
of this contention on Sri Ram v. Ramjidas (1) 
and Gurdit Singh v. Isher Kaur (2). It is 
contended that Jiwan Singh purchased the 
land from Batan Singh and that this fact 
was admitted even by the plaintiff's own 
witnesses. On the other hand, it is strenu¬ 
ously urged by Mr. Jagan Nath that the 
finding of the Courts below on tbe ques¬ 
tion of the aucestral character of the land 
is one of fact and that it cannot be examin¬ 
ed in second appeal. He argues that there 
is at least somo evidence on the record on 
whioh the finding of the learned Judge of the 
Court below is based and that in coming to 
this finding he must have fully taken into 
consideration the evidenoe produced by the 
parties in respect of the alleged sale by Batan 
Singh in favour of Jiwan Singh. It is con¬ 
tended that this evidenoe was very probably 
rejeoted by the learned Judge and that his find¬ 
ing really is that Jiwan Singh acquired the land 
by descent and not by purchase from Batan 
Singh. I am unable to agree with this 
contention. There is nothing on tho record 
to show that the evidence relating to the sale 
by Batan Singh to Jiwan Singh was consider¬ 
ed by the learned District Judge or that 
he applied his mind, even in the slightest 
degree, to tho consideration of the ques¬ 
tion as to what the effect of such a sale 
really was. There is ample authority for 
holding that where a lower Appellate Court 
has arrived at a finding of fact without taking 
into consideration the whole of the evidence 
in the case or where the tiding is such that 
it cannot reasonably be deduced from the 
evidence, it is liable to be set aside in second 
appeal: Govind Ram v. Kakim (3j. and Rama- 
chandra v. Dattatraya, (4). I have carefully 
read the judgment of tho learned District 
Judge and am unable to find any indication 
therein that the ovidenco relating to tho sale 
by Batan Singh in favour of Jiwan Singh has 
been considered. 1 must, therefore, overrule 
the contention of Mr. Jagan Nath and hold 

(1) 2 Ind. Oas. 943 ; 53 P. R. 1909 ; 86 P. L. K. 
190J ; 94 p. y/. R 1903. 

3j U) 63 lad. Cas. 651 ; 3 L. 257 , (IJ22) A. 1. 11. (L) 

D) 24 lad. Caa. 880; 174 P. L. K. 1914.76 
P - W. R. 1914. 

B) 48 Ind. Cas. 742. 


that the finding can be interfered with in 
second appeal, inasmuch as it is not based 
on a consideration of the whole of the evid¬ 
ence on the record. 

That Jiwan Singh acquired the land by 
purchase and not by inheritance canuot for a 
moment be doubted. There 'is not only tho 
registered sale-deed in his favour on the record 
but there is also the evidence of tho plaintiff's 
own witnesses who have stated that the land in 
suit originally belonged to Batan Singh and 
that he subsequently transferred it by sale 
to Jiwan Singh. Mr. Jagan Nath does not 
dispute the proposition of law that land ceases 
to be aucestral if it comes into tho hands of 
an owner otherwise than by descent or by 
reason merely of his connection with the com¬ 
mon ancestor. In the presont case it having 
been conclusively proved that Jiwau Singh 
acquired the land otherwise than by doscont, 
it must b9 held that it is not ancestral and 
that the plaintiff is consequently not entitled 
to challenge tho alienation. 

Tho result is that tho appeal fails and is 
dismissed with costs. 

Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 20 of 1923 
and Civil- Miscellaneous Petition 
N o. 3343 of 1923. 

November 16, 1923. 

Present :—Mr. .Justice Kriehuan and Mr. 

Justice Waller. 

SONACHALAM PILLAI and others— 
Appellants and Petitioners 

versus. 

KUMARAVELU CHETTIAR and others— 
Respondents in both 

Litters Patent (Mad.) clause \[>—Judg»nnt , dcfinu 
lion vj— Tut - Order refusing slay of tax tut ton pending 
appeal , ivhetlur appealable—Decree for injunction , 
stay of—Decree declaratory in part 9 effect of. 
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Id order to decide whether any particular order 
amount® to a judgmeot or not within the meaning 
ol the Letters Patent, the test is not what is the 
form of the adjudication but what is its efleot in the 
suit or proceeding in which it is made If its efleot, 
whatever its form may be, and whatever may be the 
nature of the application on wbioh it is made, is to 
put an end to the 9uit or proceeding so far as the 
Court before which the suit or proceeding is pending 
is concerned or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding the adjudi 
oation is a judgment within the meaning of the 
clause, [p. Ill, cols. 1 and 2.] 

Tuljaram Row v. Alagappa Chetliar, 8 lad. Cas. 
340 ; fcb M. 1 ; 8 M. L J. 453 ; (1910) M. W. N. C97 ; 
21 M. L. J- 1, followed. 

Tho order of a Single Judge of the High Court refus¬ 
ing stay of execution of a decree pending disposal of 
an appeal in the High Court is a ‘■judgment" within 
the meaning of ol. 15 of the I etters Patent and is 
appealable [p. 112, col. 2.J 

Srimanthi Raja 1 ’urlagadda Durgu Prasada 
Naymhi v. SriwatU Raja Yarlagadia Mtillikarjuna 
Prasada Nayndu, 24 M 358; I'airava n Chettiar v. 
RamatiaOian Cheltiar, 14 I . W. 701, dissented from 

It is no bar to tbo stay of execution of a deoreo for 
an injunction pending the disposal of an appeal, that 
a part of the decree appealed from is declaratory in 
character [p. 112, col. 2.J 

Per Knshnan, J : — An order refusing an interim 
injunction is a judgment but an order refusing stay 
of proceedings is not. [p. 112, col. 2.] 

Letters Patent Appeal against the order, 
dated 17th C )ctobor 1923 of the Honourable 
Mr. Justice Wallace, in C.M.P. No. 1963 of 
1923, in Appeal No. 232 of 1923, preferred to 
the High Court against tho decree of the Court 
of tho Subordinate Judge of Tuticorin in O. S 
No. 2 of 1920. 

and 

Petition praying that, in tho circumstances 
stated in the affidavit attached therewith, the 
High Court will he pleased to issue an 
order directing tho stay of the execution of 
the decree in O. S. No. 2 of 1920 on the file 
of the Court ol Subordinate Judge of Tuticorin 
pending disposal of the Lettcis Patent Appeal 
No. 20 of 1923 on tho file of the High Court 
preferred against the order dated 17th Octo¬ 
ber 1923 in C. M P. No. 1963 of 1923 
on the file of the 11 gh Court. 

Messrs. C. Madhava Nair, J\ Nailasivam 
Ftllai and K. S Sankara Aiyar, for the Appel¬ 
lants. 


Messrs. T. R. Ramachandra Aiyar, T. L. 
I enkatarama Iyar and V. Sambandam Ghetty, 
for the Respondents. 

ORDER. 

Krishnan, J. —This is an appeal under 
cl. 16 of the Letters Patent against the 
order of Wallace, J., Sitting as a Single 
Judge in the Admission Court, refusing to 
stay execution of the decree in O. S. No. 2 
o: 1920 on the file of the Subordinate 
Judge s Court of Tuticorin ponding disposal of 
Appeal No. 232 of 1923 whioh has been filed 
against that decree and which has been admit¬ 
ted and is now pending in this Court. The suit 
was brought by certain Vaniyars of Tiruchen- 
dur in the Tinnevelly District for a declaration 
that they were entitled to enter the well- 
known temple there and go up to the figure of 
the Nandi in front of tho inner shrino and for 
an injunction to restrain the trustees and 
others from preventing them from doing so. 
The suit wasdecrecd by the Subordinate Judge 
in their favour, and against that decree Appeal 
No. 232 of 1923 has, as already stated, been 
filed in this Court by tho trustees and others. 

An application was made to Wallace, J., for 
stay of execution of the decree pending the 
disposal of the appeal, and that having been 
refused, this presont appeal is filed against the 
order. 

A preliminary objection is taken to the ap¬ 
peal on the ground that no appeal lies under 
cl. 15 of the Lettors Patent ugainst an order 
refusing to stay the execution of a deoree. The 
decision of this question turns on tho meaning 
to ho given to tho word "judgment" in ol. 15 
of the Letters Patent There is nothing in 
tho Letters Patent itself to enable one to say 
what the exact meaning of tho term "judg¬ 
ment" is, and what orders would be covered by 
that term. The word "judgment" is defined in 
section 2 of ‘the Code of Civil Procedure 
as meaning " the statement given by the 
Judge on the grounds of a decree or orders 
passed by him. As this definition is intonded 
for the construction of tho word " judgment 
as used in the Code of Civil Procedure 
only, it obviously cannot bo applied to the 
word as used in tho Letters Patent. The 
meaning of tho word " judgment" in the 
Letter6 Patont has been, however, the subjeot- 
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matter of consideration in several reported 
cases. The earliest one which has been 
brought to our notice is the case of DeSouza 
v. Coles (l) where, at p. 387, Bittleston, J., laid 
down that "it must be held to have the more 
general meaning of any decision or determina¬ 
tion affecting the rights or the interest of any 
suit or an applicant.” It was again defined by 
Couch, C. J., in the leading judgment on the 
point in Calcutta in The Justices of the Peace v. 
The Oriental Gas Company (2), as being ‘‘a 
deoision, whether final, or preliminary or 
interlocutory, which affects the merits of the 
question between the parties by determining 
some right or liability” and this definition was 
approved by Markby, J. Since then, the 
meaning of the term has again been consider¬ 
ed by a Full Bench of tho Madras High Court 
in Tuljaram Row v. Alagappa Chettiar (3). 
There the thou loarned Chief Justice, Sir 
Arnold White, was of opinion that tho defini¬ 
tion given by Bittleston, J., went too far and 
that the one given by the Calcutta High Court 
was too narrow, and he himself laid down the 
test to be applied to decide whether any 
particular order amounted to a judgment or 
not within the meaning of the Letters Patent 
as follows at p. 7: “The test seems to me to he 
not what is the form of the adjudication hut 
what is its offect in the suit or proceeding 
in which it is made If its effect what¬ 
ever its form may be, and whatever may bo 
tho naturo of the application ou which it is 
made, is to put an end to tho suit or proceed¬ 
ing so far as the Court before which the suit 
or proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to put 
an end to the suit or proceeding, l think the 
adjudication is a ‘judgment ’ within the mean¬ 
ing of the clause.” And, he added: “ An ad¬ 
judication on an application which is nothing 
moro than a step towards obtaining a fiual 
adjudication in the suit is not, in ray opinion, 
a judgment within the meaning of the Letters 
Patent.” Following this latter part of tho 
definition as to what is not a judgment he 
held in the particular case before him, which 
was ono of an appoal againBt an order refus¬ 
es to frame an issue, that no appeal lay, and 
that view was adopted by tho Full Bench. 


(L 3 M. a. c. R. 384. 

2) 8 B L. R. 433 ; 17 W. R. 364- 

„ (?) B Oaa. 340 ; 35 M. 1 ; 8 M. L. T. 453 
(1910) M. W. N. 697 ; 31 M. L. J. 1. 


Krishnaswamy Aiyar, J., who sat with tho 
learned Chief Justice also agreed with the view 
taken by him as to tho meaning of the word 
‘judgment’ and with the order proposed by 
him. Ay ling, J., the third Judge in the Full 
Benoh merely contented himself by saying 
that he agreed that the answer to tho question 
referred for disposal should be in the negative. 
He did not discuss the question as to what 
amounted to a judgment at all. This ruling 
has been since accepted by this Court as cor¬ 
rectly laying down the meaning of the word 
“judgment" and has been cited and followed 
in several subsequent decisions, see, for exam¬ 
ple, the case in Srinivasa Aiyangar v. Rama- 
swamy Chettiar (4), Kulusekara Naickar v. 
Jagadamhal Ammal (5), Kanaiil v. Paramusuh- 
doss (6), and Krishnareddy v. Thaniekachela 
Mudali (7). It has been brought to our 
notice that the same view has been accepted 
and followed by the Lahore High Court in 
Gokal Chand v Sanwal Das (8), whioh, 
it may bo noted, was an appeal against a 
refusal to stay the execution of a decree, and 
also in Ruldu Singh v. Sawal Singh (9), 
where tho learned Chief Justice of the 
Lahore High Court has considered the authori¬ 
ties and has adopted tho view of tho Madras 
High Court as to tho meaning of tho word 
"judgment.” In Tuljaram Row v. Alagappa 
Chettiar (3), the learned Chief Justice elabora¬ 
tely discussed all the cases ou tho point and, 
as his judgment has been followed, as stated 
above, by this High Court since then, I think 
it only right that wo should adopt the same 
definition. In explaining his meaning, the loarn¬ 
ed Chief Justice has referred to a number 
of instances in which ho thought an appoal 
would lie, and ono of tho instances he men¬ 
tions in his judgment is an order refusing a 
stay of execution. He says, at p. 8, “ [ should 
be prepared to bold that an appeal lay from 
an order refusing a stay of execution,” and he 

(4) 29 I nil. Cas. 816 ; 29 M. L J. 12; 18 M. L. T 
46 ; 89 M. 235. 

(5) 50 Ind Gas. 14 . 42 M. 352 ; 9 L W. 322 ; 33 
M. L. J. 351; 25 M. L. T. 292. 

(6) 68 lad. Gas. 921 ; 16 L. \V. 638; 31 M. L. T. 
284 ; 43 M. L. J. 490 1 (1923) A I. R. M.) 44. 

(7) 73 Ind. Cas. 1054 : 45 II. L. J 15„ ; (1929) 
M. W. N. 681 ; (1924) A I. R. (M.) 90. 

(9) 55 Ind. Cas. 933; 1 L. :i48; i2 P W. R. 1920 ; 
79 P. L. K. 1920; 2 L. L. J. 32. 

(9) 67 Ind Gas. 338; 3 L. 18 8; (1922) A. I. IV 
(L). 380. 
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has resided from his view to the contrary in 
Srimanthi Raja Yarlagadda Durga Prasad a 
Nayudu v. Srimathu lxaja Yarlagadda Mul- 
likarjuna Prasad a Nayudu (10), to which ho 
was a party. No doubt, when the learned Chief 
Justice said chat an appeal lay from an order 
refusing a stay of execution in the Full Bench 
case, his observation was in a sense in the 
nature of an obiter dictum, nevertheless we 
are hound to follow it and we cannot treat 
the case in Srimanthi Raja Yarlagadda Durga 
Prasada Nayudu v. Srimathu Raja Yar¬ 
lagadda Mullikarjuna Prasada Nayudu (10), 
as good law. Srimanthi Raja Yarlagadda Durga 
Prasada Nayudu v. Srimathu Raja Yarlagad- 
da Mullikarjuna Prasada Nayudu (10). The 
case in Srimanthi Raja Yarlagadda Durga 
Prasada Nayudu v. Srimathu Raja. Yarlagad 
da Mullikarjuna Prasada Nayulu (10), as 
pointed out to us, has been followed in Vaira- 
van Chettiar v. Ramanathan Chettiar (11), by 
another Bench of this Court, hut in that case 
there is no discussion whatever on the point 
in issue as that case merely follows Srimanthi 
Raja Yarlagadda Durga Prasada Nayudu v. 
Srimathu Raja Yarlagadda Mullikarjuna 
Prasada Nayudu (10), nnd, if I am right in 
thinking that Srimanthi Raja Yarlagadda 
Durga Prusada Nayulu v. Srimathu Raja 
Yarlagadda Mullikarjuna Prasada Noydu (10), 
is no longer good law, Vairavan Chettiar v. 
Ramanathan Chettiar (11), cannot he accepted 
as good law 

On the respondents’ side, besides the two 
cases in Srimanthi Raj i Yarlagadda Durga 
Prasada Nayudu V. Srimathu Raja Yarlagad¬ 
da Mulhkaijuna Prasada Nayudu ( 10), and 
Vairavan Chettiar v. Ramanathan Chet¬ 
tiar (| 1), abovo referred to, our attention was 
drawn to a number of unreported Letters 
Patent Appeals, namely, Nos. 24 of 1918, 15 
of 11)22, 3S of 1921 and 7 of 1923 and it was 
contended that it was the practico of this 
Court not to allow Letters Patent Appeals 
against orders such as the one before us. But 
all those cases, on a reference to them, will 
he found to be cases where stay of pro¬ 
ceedings in the 1 ow, r Court was refused, 
they did not deal with stay of execution at. 
all. Those ca ■ rtand on a different foot¬ 
ing altogether, for they fall under the 

(10) 94 M. m. 

(11) 14 L. W. 701. 


second part of the definition of the Chief 
Justice quoted above, namely, that “an 
adjudication on an application which is 
nothing more than a step towards obtaining 
a final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of the 
Letters Patent.” In L. P. A. No. 7 of 1923 
the appeal was against an order refusing an 
interim injunction. Tbo learned Judges held 
an appeal lay. I have, therefore, come to the 
conclusion that the preliminary objection 
cannot stand and must he overruled, as an 
appeal lies under the Letters Patent against 
the order of a Single Judge refusing stay of 
execution pending tho disposal of an appeal or 
Second Appeal in this Court. 

On the merits, I quite recognise that the 
learned Judge of this Court having exercised 
his discretion in refusing to stay execution, 
wo should not interfere with such exercise of 
discretion unless there are strong grounds for 
it But in this particular case, unfortunately, 
tho learned .Judge seems to have been led to 
tho passing of the order that he made, by his 
view that there being a declaration of the rights 
of the Vaniyarsin tho judgment of the lower 
Court, lie could not interforo with the injunc¬ 
tion which formed part of the decree. I am 
unable to adopt this view, for, if it is adopted 
in all cases in which a consequential relief is 
granted along with the declaration, it would 
he impossible to stay execution. It seems to 
mo that tho issuo of tho injunction ordered by 
the lower Court in the decree could be stayed 
by itself aud whatever rights the decree might 
have declared, it would not enable the parties 
to enter the temple and go to tho place 
where they want to go I am, therefore, of 
opinion that the fact of there boing a declar¬ 
ation is no bar to this Court staying the 
execution o f the decree. 

On the merits, I think that this is a case in 
which wo should grant a stay with some 
modification of the order of the lower Court 
pending the disposal of the appeal hero. On 
tho one hand, the Vauiyars are anxious to en¬ 
ter the temple, see the deity, and perform their 
worship, and it, will Ire a great hardship to 
prevent them altogether from doing so pending 
tho appeal which may last for some time in 
this Court. On the other baud, there may 
he a good deal of truth in what the appellants 
say, viz., that, if the respondents are allowed 
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to enter the temple and go up to the Nandi, 
the temple will be desecrated and they will 
have to perform the ceremony of purification 
at considerable expense if they succeed in the 
appeal. I have, therefore, come to the con¬ 
clusion that the respondents may be allowed 
to go up from the east to the dhwaasthambam 
in the temple just inside the (jopuram where¬ 
from they may have a view of the idol and 
perform their religious worship there but 
that they should not be allowed to go further, 
pending the disposal of the appeal. 

I.would, therefore, order a modified stay of 
execution by directing the appellants not to 
prevent the respondents from going up to the 
dhwaasthambam at times of worship and also 
directing them to let the respondents have a 
view of the idol when suob worship takes 
place. The order of the lower Court will be 
stayed with that reservation. 

In the circumstances, I think the proper 
order as to costs i6 to direct each party to 
bear their own costs in the Letters Patent 
Appeal and of the petition for 6tav. 

Waller, J.: —I agroe that we should follow 
the ruling reported in Tutjaram How v. Ala- 
ijappa Chettiar (3). Were the question still 
open to argument, I should mysolf be 
inclined to adopt the view of Bittleston, J., 
in De Souza v. Coles, (1) that this is “ impos¬ 
sible to prescribe any limits to the right 
of appeal founded ou the nature of the order 
or decree appealed against.” The word “ judg¬ 
ment ” in seotion 15 of the Letters Patent 
includes decrees and orders. Judgment is 
defined in Ilalsbury as "any decision given by a 
Court on a questiou or questions at issue bet¬ 
ween the parties to a proceeding properly before 
the Court.” In the Civil Procedure Code, an 
order is described as the formal expression of 
any decision of a Civil Court which is not a 
decreo. This description is wide enough to 
cover all decisions of any kind inter partes and 
so the Code has provided that only certain 
orders can be appealed against. 

The word ' judgment ’ as employed in sec¬ 
tion 15 of the Letters Patent is a very general 
term. The Statute does not define it or limit 
its operation in any way. I venture to doubt 
whether wo are entitled to define it or limit 
>ts operation by judicial interpretation. What 
has been aohievod by that process is an a priori 
l C-15 


classification of interlocutory orders into in¬ 
terlocutory orders proper and interlocutory 
orders which amount to judgments. I think 
that all orders passed after contest inter partes 
are judgments within the meaning of seotion 15 
of the Letters Patent and that, if it bo desired 
to limit the right of appeal against certain 
orders, the proper method of achieving that 
end is by providing, as has been done in the 
Civil Procedure Code, that only certain orders 
can be appealed against. 

I agree with my learned brother that the 
fact that part of the decree is declaratory is 
no bar to stay of execution being granted. I 
understand that the partios aro willing to 
accept a stay on the terms indicated. I, there¬ 
fore, concur in the order of my learned brother. 

v. n. v. Appeal accepted, 

s. D. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 187 of 1923. 

February 28, 1924. 

Present :—Mr. Pridoaux, A. J. C. 

Lula KALICHARAN LAL and others— 
Defendants—Applicants 
versus 

SHIVSHANKAR SAHAI— Plaintiff— 
non-Applicant. 

Court-Fees Act (VII oj 1870), s. 7 (IV) (c)— Declara¬ 
tion with consequential relief, suit for- Valuation, 
mode of—Court-fee payable. 

Where a plaiutiS sues for a declaratory decree and 
asks for consequential relief, the valuation of the 
suit by him under section 7 (IV) (c) of the Court- 
Fees Aot, must not bo arbitrary but must aooord 
with the value of the subjeot-matter of the suit, 
aud in case of dispute, must be determined by the 
Court [p. U6, col. 1.] 

Case law dismissed. 

Revision against the order, dated the 27th 
June 1923, of Additional District Judgo, Bilas- 
pur, in Miscellaneous Appeal No. 18 of 1922. 
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Mr. J. Sen, for the Applicant. 

Mr. M. R. Bobde, for the non-Applicant. 

ORDER. —Plaintiff in this case sues for a 
declaration that the deed of gift dated 8th 
February 1922 does not affect his eight-annas 
proprietary rights if Karan Ivapa and sixteen- 
annas of Barampur in the Mungeli Tahsil, and 
prays that the deed dated 8th February 1922 
he cancelled and costs be awarded. Paragraph 
20 of the plaint runs :— 

That the value of the suit for Court-fees 
and jurisdiction is Rs. 2,000, that is to 
say, Rs. 130 for declaration and Rs. 1,870 
for cancellation, total Rs. 2,000 on which 
Court-fee of Rs. 125 is paid.” 

The plea was raised that the plaint was not 
sufficiently stamped, and as the Court in which 
the plaint had been filed only hoard cases of 
Rs. 2,000 in value, the Court was incompetent 
to try the suit. 1’ho defendants contended 
that the value of the proporty was Rs. 7,000. 
Plaintiff stated that the value of the proporty 
is over Rs. 2,000, but how much over he could 
not state. 

I ho first Court framed the following pre¬ 
liminary issue :— 

Is the suit within jurisdiction and is tho 
plaint properly stamped ? ” 

It camo to tho conclusion that the plaint 
was not properly stamped and that the suit 
was not within its jurisdiction. On appeal 
tho Additional District Judge, Bilaspur. held 
that in these cases falling under section 7, 
clause, (IV) (c), of the Court-Fees Act, the 
has no power to quostiou the valuation placed 
by the plaintiff in his plaint. 

The question is not free from difficulty, for 
there are conflicting rulings on tho point. For 
the applicants it is argued that in these cases 
it is open to tho Court, if a question is raised 
as to tho truth of tho valuation, to determine 
this question, and it is not only within the 
power of the Court but also it is its duty to 
take action under <). VII, r . 11, Civil Procedure 
Code, if it is established that the valuation is 
not proper. Umatul Batul v. Xanji Kuar (1), 
a case in which authorities are referred to at 
somo length, is quoted in support of this pro¬ 
position. Other cases relied on by the appli- 

(1) (1 (J. L. J. 127 ; 11 C. W. N. 700. 


cants are Raj Krishna Dey v. Bipin Behari 
Dcy (2) and Harihar Prasad Sinyh v. Shyam 
Lai Singh (3). Also other case3 upon which 
reliance is placed are Boidtja Nath Adya v. 
Makhan Lai Adya (4), Jageshara v. Durga 
Prasad Singh (5), Brij Krishna Das v. Uurli 
Rai (6), Shama Pershad Sahi v. Sheopersan 
Singh (7), Krishna Das Lahav. Dari Char an 
Banerji (8), Ram^hekhar rrasad Singh v. 
Sheotiandan Dubey (9), and the local case of 
Devidas v. Ramlal (10). In the last case 
it was distinctly hold that a plaintiff cannot 
bo allowed to state a lower and arbitrary 
value for tho purposes of jurisdiction. 

On the other hand, the Bombay and Madras 
High Courts hold a contrary view. In Sunder- 
hai v. Collector of Belyanin (11), there appears 
in the judgment of their Lordships of tho Privy 
Council the following :— 

On objection taken on behalf of the de¬ 
fendants, the High Court on March 11, 
1912, rightly decided that tho appeal lay 
to the Court of the District Judge of Bel- 
gaum and not to the High Court, and 
affirmed a principle, which had boon pre¬ 
viously applied by tho High Court at 
Bombay, that ‘ whore a plaintiff sues for 
a declaratory deoree and asks for con¬ 
sequential relief, and puts his own valua¬ 
tion upon that consequential relief, then 
for the purposes of Court-foe, and also 
for tho purposes of jurisdiction, it is the 
value that the plaintiff puts upon the 
plaint that determines both.” 

But that question itself does not appear to 
have been before their Lordships, and no spe¬ 
cific finding on tho correctness ol the principle 
referred to is to bo found in the judgment of 
the case. 

(2) 17 Ind. Las. If,2; 40 0. 245 : 16 C. L. J. 194; 17 
0. W. N. 591. 

(3) 21 Ind. Ca*. 404; 616. 

(II 17 C. i,80; 8 Ind. Deo. (N 8.) 994. 

(o) 24 Ind Gas. 670; 06 A. 500 ; 12 A. L J. 811- 
(01 56 Ind. Gas. 316‘; 4 P. L. J 703. 

(71 41 Ind. Gag. 95; 5 P. L. J. 304; 9 P. L. J. 173. 

823^ 10 Iad ‘ ° M ‘ 805 ' 14 C " L- J> ' l7 : 15 °* W ' N ' 

(91 68 lad. Cas. 816 ; 2 Pat. 19S ; (1922) Pat. 337. 

(10) 1 J ind. Gag. 864 ; 7 N. L II. 190. 

(11) 52 Ind Gas. 807 ; 46 1. A. 15 ; 23 C. SV. N. 
7oS ; (1919) M. \v. n 264 ; 49 B. 376 ; 21 Bom. L. R • 
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In Sardarsinqji v. GanpaUinqji (12) it was 
held by the Bombay High Court that a plaintiff 
in a suit like the present had a right to put 
his own valuation of the relief sought. In Bal- 
krishna Narayan v. Jankibai (13) the learned 
Judges write that there can be no doubt that 
it is open to plaintiff to put his own valuation 
on the claim for the purposes of Court-fees 
under section 7, clause (IV), (a). The Madras 
High Court on this question agrees with that 
of Bombay : see Arunachalam Chetty v. Ranga- 
swami Pillai (14), Ghinnavimal v. Madarsa 
Rowther (15), Samiya Mavali v. Minammai 
(16) and Chelasami Ramiah v. Chelasami 
Ramasami (17). 

It seems to me that, following the case in 
Devidas v. Ramlal (10), I must hold that for the 
purposes of Court fees, the valuation put by the 
plaintiff in a suit under section 7, olause (IV), 
(o), is not to be an arbitrary valuation, hut is to 
accord with the value of the subject-matter of 
the suit, and, in case of dispute, is to be deter¬ 
mined by the Court. To hold otherwise is to 
allow the plaintiff in the suit to choose his 
own forum. It cannot have been the intention 
of the Legislature that this should be the case, 
or that tho presiding Judge was not to see that 
the Govornmont revenue was adequately pro¬ 
tected. 

The next question is: What is the value of 
tho property with reference to which the de¬ 
claration is sought. Tho deed of gift states: 
That Rs. 7,000 is the value of tho property. 
The plaintiff, while admitting that it is over 
Rs. 2,000, pretends that ho did not know what 
the right value is. For the purposes of the 
suit, tho value will bo taken to be Rs. 7,000. 

Disagreeing with the lower Appellate Court 
and agreeing with the Court of tiret instance, I 
set aside the order and decree of tho Additional 
District Judge, and restore that of tho Subor¬ 
dinate Judge. The non-applicant here will 
pay his own and the applicants’ costs. I 6x 
Rb. 25 as pleader’6 fees. 

K. Order set aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 697 of 1919. 
November 14, 1923. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 

NATHATj— Plaintiff—Appellant 

versus . 

Musammat DHAN KAUR and others— 
Defendants—Respondents. 

Custom—Adoption—Succession to adopted son — 
Daughter cf adopted son , whether takes in preference 
to collaterals of adoptor. 

Tho adoption o! a son or the appointment of an 
heir under the Customary Law of the Punjab is 
usually intended to make provision for succession to 
tho adoptive father's property after his death, and 
does not operate as a gift of the property in favour of 
the adopted son. 

In eaoh oiso a deed of adoption must be construed 
acoording to “its language and in tho light of 
attendant oircumstances iand no hard and fast rule 
can bo laid down on tho subjeot. In some cases a 
deed of adoption may well be constiued as a deed of 
gift while in others a gift inter vivos may not be 
contemplated, and the adoptive father's intention 
may simply bo ooufined to tho appointment of the 
adopted son as his heir, who would, as such heir, 
succeed to his property after his death. 

Sanf Singh v. Saddu , 14 Ind. Cae. 28 ; 03 P. R. 

1912 ; 222 P. W. R. 1912, followed. 

In the ease of an appointment of an heir pure and 
simple, on the death of tho appointed heir his male 
issue sueoetds to the adoptive father's proporty and 
in default of such issue his widow takes hl9 estate 
on tho usual life-interest, and if he leaves no widow 
the property goes to the male collaterals of the ap¬ 
pointor if the estate oonsists of proporty over whioh 
tho latter had only a restricted power. 

A female descendant of an appointed heir is in 
no better position than a female descendant of a 
natural son. 


(12) 17 B. 56 ; 9 Ind. Dec. (N.S.) 38. 

( 18 ) 66 Ind. Cae. 340 ; 41 B. 33 ; 22 Bom. L R. 
289. 

, U4) 28 Ind. Cas 79; 38 M. 922; 28 M. L. J. 118; 
(1915) M. W. N. 118; 17 M. L. T. 151. 

(16) 27 M. 480; 14 M. L. J. 843. 

^(16) 23 M. 4-JO; 10 M. L. J. 240; 8 Ind. Deo. (N. S.) 

(17) 18 Ind. Cae. 368; 24 M. L. J. 223; 13 M. L. T. 


Second appeal from the decree of the Dis¬ 
trict Judge, Ludhiana, dated the 30th Novem¬ 
ber 1918, affirming that of the Junior Sub¬ 
ordinate Judge, Ludhiana, dated tho 3l6t July 
1918, dismissing the claim with costs. 

Lai a Badri Das, R. B. for Lai a Fakir, 
Cliand, for the Appellant. 

Mr. Manohai Lai, for the Respondents, 
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JUDGMEN1. —The pedigree table of the 

parbios to the suit out of which the present 
Second Appeal arises will be found in the judg¬ 
ment of the learned District Judge at page 6 
of the printed paper-book. Plaintiff and his 
brother Bhana and the widow and daughter of 

icijjan are entered in the revenue papers as 
co-sharers in a joint holding. Musammat Dhan 
Kaur and Musammat Har Kaur having got 
partition of their shares from the Revenue 
authorities, the plaintiff brought the suit 
for a declaration that they were not entitled 
to partition but only to maintenance. Charta 
was the adopted son of Saddu, and the Courts 
below have held that Musammat liar Kauris 
an heir to the exclusion of the plaintiff and bis 
brother and that, therefore, the plaintiff has 
no locus stanli to bring the suit. The Trial 
Court further hold that the plaintiff had for¬ 
feited his right to object to the partition by 
his own conduct. 

Plaintiff has tiled a Second Appeal bo this 
Court. L’ho ratio deculeiuli of the leared Dist¬ 
rict Judge s decision is that the adoption of 
( harbais equivalent to a gift in his favour by 
bis adoptivo father. He, therefore, cited Gur- 
dit Singh v. Prem (1J Laokhman v. Hhagwan 
Sahai (2) and Tarn v. Tara ('hand Kuer 
(9) ab authorities for the proposition that 
Musamm i t liar Kaur, the direot descendant 
of Charta, is an heir in preference to 
the collaterals of Saddu who appointed 
Charta his heir. In our opinion, thero is 
no authority for the proposition that a-.1 op¬ 
tion in such cases is equivalent to a gift. 
The adoption of a son or the appointment 
of an heir under the Customary Law of the 
Punjab is usually intended to make provision 
for succession to the adoptivo father's prop¬ 
erty after his death. In some casos'no doubt 
the adoptive father makes a gift of his prop 
erty at the same time to the appointed heir 
bub this is not always the case. This was 
pointed out in Sant Singh v. Sa ldu (4j, where 
at page 237 the learned Judges say “ It is 
“ clear that in each case a deed of adoption 

(1) 3 Ind. Caa. 601 ; 84 P. R 1909 ; 76 P. L. R. 
190J ; 118 P. W. U. 190J 

(2) 10 lad. Gas. 977 ; 68 P. R. 1911 ; 160 P. L R. 
1911; 208 P. W. R 1911. 

(3j 47 lud. Gas. 37:1 ; 82 P. R. 1918 ; ICO P. \V- R. 
1919 ; 109 P- L R. 1918. 

(4) 14 lad. Gas 29 ; 63 P. R. 1912 ; 222 P. \V. R. 


M must he construed according to its language 
ti aU( l in the light of attendant circumstances 
] a °d no hard and fast rule can bo laid down 
u on the subject. In some cases a deed of adop- 
„ fcl °n may well bo construed as a deed of gift 
“ while in others a gift inter vivos may not ho 
ti contemplated, and the adoptivo father’s 
‘‘intention may simply be conhned to the 
(| appointment of the adopted son as his heir, 
t who would, as such heir, succeed to his 
“property after his death.” In the present 
case there is no suggestion that Saddu made a 
gift to Charta in his life time aud we fail to 
see how his appointment of Charta as an heir 
can he considered as a gift of his property to the 
latter. We may also point out an instance 
whore an adoption would not have the same 
effect as a gift. Suppose after tho appointment 
of an heir tho .appointor begets a son who 
survives him that son will inherit equally with 
tho appointed heir who would only get half tho 
property loft by tho appointor ; while in the 
case of a gift ho would got tho whole of the 
property at once. 

We see no reason for holding that the daugh¬ 
ter or tho grand-daughter of an appointed 
heir would ho in a hotter position than the 
daughter or the graund-daughter of a natural 
son. Ordinarily, a daughter is excluded by 
near collaterals. Articles 54 and 55 of Ratti- 
gan s Digest of Customary Law lay down that 
on the doatli of an appointed heir his male 
issue succeeds, and in default of suoh issuo 
his widow takes his estate on tho usual lifo- 
inberest, and if ho leaves no widow tho proper¬ 
ty goes to the male collaterals of tho 
appointor if the estato consists of property ovor 
which tho latter had only a restricted power. 
In the present case tho property was ancestral 
property aud tho appointor had only a restrict¬ 
ed power to alieuabo it. And, therefore, 
Cajjau s male collaterals are superior heirs to 
his daughters. 

The other points that had arisen in the 
case have not been disposed of by the learned 
District Judge. We, therefore, accept the 
appeal, and, setting aside his order aud decree, 
remand tho appeal for re-decision. Stamp in 
this Court will he refunded and other costs 
will he in tho cause. 


Z. K 


Case remanded. 
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NAGPUR JUDICIAL COM¬ 
MISSIONER S COURT. 

Second Civil Appeal No. 522 of 1922. 

December 19, 1923. 

Present :—Mr. Baker, J. C. 

Mt. KASTURI—Defendant—Appellant 

versus 

BALIRAM and DEOKISAN—Plaintiffs— 

Respondents. 

Adverse possession—Possession taken under void 
transfer, nature of—Limited interest whether can be 
acguired—Transf er, power of, restriction on, effect of 
—Sale in execution, whether restrained. 

Where an intended conveyance is void from the 
commencement, for whatever oauae, bat possession is 
taken by the transferee under the intended oonvey- 
anoe, such possession is adverse to the transferror and 
ripens into a good title after the expiry of the statu¬ 
tory period. [P. 118, Ool. 2] 

Narasingdas v. Ratanlal, 34 lnd. Ca3. 471 ; 12 N. 
L. R. 75 at p. 79, distinguished. 

Magdalen Hospital v. Alfred Knotts, 4 A, 0.321; 
48 L. J. Ch. 57‘J ; 40 L T. 446 ; 27 W R. f,02 ; 
Adem Umar Sale v. Dapu Bawaji, 1 lnd. Caa. 668; 39 

B. 116 ; 10 Bom. L it. 1128; Thakorc Fatehsingjt 
Dipsawjji v. Damanji Ardcshur Dalai, 27 13 515 ; 5 
Bom. L. R. 274 ; Bonamali Roy v. Jagat Chundra 32 

C. 669 ; 1 0. L. J 319 : 9 C. W. N 673 ; 16 M. L. J. 
267 ; 2 A. L. J. 794 ; 82 I. A. 80 ; 8 Sar. P. C. J. 784 
(P. C.) Varada Ptllai v Jeevarathnammal, 53 lnd. 
Gas. 901 ; 43 M. 241 ; (1919) M W. N. 724 ; 10 LAV. 
679 ; 24 C. W. N. 346 ; 38 M. L. J. 313 : 18 A. L- J. 
274 ; U. P. L. R. (P. C ) 64 ; 22 Bom. L. R 444 ; 46 
I. A. 285 (P.O.J, relied on. 

Defendant purported to make a gift of certain pro¬ 
perty in favour of her daughter, but no registered 
instrument was exeouted. Mutation of names was, 
however, effected by the donor and assented to by the 
donee, who went into possession and remained in 
possession for over twelve years ; 

Held, that the donee had acquired a title to the 
property by adverse possession. [P. 119, Col. 2] 

There oan be adverse possession of a limited inter¬ 
est in property as well of the full title as owner. 
CP. 119, Col. 2] 

Thakore I'atchsingji Dipsangji v. Bamanjt Arde- 
thar Dalai, 27 B. 615 ; 5 Bom L. R. 274, relied on- 

A general restriction against assignment plaoed on 
the powers of an owner does not apply to an assign¬ 


ment by operation of law taking efleot in invitum, as 
a salo under an execution [P. 120, Col. 1] 

Tamaya v. Timapa Gampaya, 7 B. 262; 4 lnd 
Deo. (N.S ) 177; Golak Nath Roy Chowdhry v. Mathura 
Nath Roy Chotodhry, 20 C. 273 ; 10 lnd. Deo. (N.S.) 
186; Vromode Narain Ghosh v. Aswini Kumar Nag, 
26 lnd. Cas. 23; 18 C. W. N. 1138, relied on. 

Diwali v ,Apaji Ganesh, 10 B 342 ; 5 lnd. Deo 
(N S.) 615, distinguished. 

Appeal against the decree of the District 
Judge, Hoshangabad, in Civil Suit No. 72 of 
1922 dated the 23rd August 1922. 

Mr. ill. Gupta, for the Appellant. 

Messrs. P. C. Dutt and J. Sen, for the Res¬ 
pondents. 

JUDGMENT. —This oaso raises several 
difficult points of law. The facts are that the 
defendant, Mt. Kasturi, a Ilindu widow, owned 
two entire villages of Kalmcsra and Barangi. 
She had three daughters, of whom one Mt. 
Bhoga was the eldost. She was married to 
one Devisiugh. Mt. Kasturi was anxious that 
her son-in-law should live with hor and 
manage her property, and in order to induce 
him to do so she orally gifted 5-annas 4-pies 
share of mauza Kalmosra to her daughter Mt. 
Bhoga in 1905 and applied in 1906 to the 
Revenue authorities to have the share mutat¬ 
ed in the name of the donee. This was done, 
and since thon Mt. Bhoga has been in posses' 
sion of the share and resided in the village 
with her husband. She and hor husband in¬ 
curred debts, for which the plaintiffs obtained 
a deoree ; they endeavoured to attach her share 
in the village but this was resisted by Mt. 
Kasturi in whoso favour an order was passed, 
and the plaintiffs bring the present suit for a 
declaration that the 5-annas 4-pies share in 
Kalmosra is liable to be attao’nod and sold in 
execution of their decree. 

The defendant replied that no such gift was 
made ; that Mt. Bhoga was never in fact in 
possession of the share ; that she merely 
wished to make it appear that her daughter 
had a share in the village ; that her son-in-law 
and his wife only occasinally visited her, and 
that she was in possession. She got a deed 
of reliuquishment of any rights Mt. Bhoga 
may have had in the property on 6th Decem¬ 
ber 1919. 
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The first Court, Subordinate Judge of Ho- 
shangabad, found that there was no deed of 
gift but that Bhoga had been in possession of 
the share till the end of 1919 and thus ac¬ 
quired a title by adverse possession, and the 
share was, therefore, liable to attachment in 
execution of the plaintiff’s decree. 

< hi appeal the judgment was confirmed by 
the District Judge, Hoshangabad, on the 
ground that as Mt. Bhoga's title was based on 
possession for over 12 years and not on any 
valid deed of gilt, her title to the property was 
unrestricted and was not affected by any in¬ 
tention on the part of Mt. Kasturi that the 
share should not be alienable. 

The defendant makes this second appeal. 

It is contended that tho possession of Bhoga 
is not proved, that her possession was not 
adverse to tho defendant, and that, even 
if adverse, it only conferred a title which 
could not he transferred in execution of a 
decree. 

So far as the question of possession is 
concerned, I am of opinion that it is a 
question of fact which cannot be reopened 
in second appeal. Both the Courts below have 
found that there was transfer of posses¬ 
sion of one third 6havo of the village by 
Mt. Kasturi to Mt. Bhoga and that Devisinhg 
remained in possession of tho village, two 
thirds of it on behalf of bis mother-in-law (the 
defendant) and one-third on behalf of his wife. 
It must he held, therefore, that tho possession 
of Bhoga of the one-third share has continued 
Irom 190G to 1919, in which year she passed 
a deed of transfer to her mother, this deed be¬ 
ing found by the lowor Court to bo collusive 
in order to avoid the attachment of her share 
for her debts. 

Admittedly, no deed of gift was executed, as 
is required by the Transfer of Property Act 
and. therefore, the title of Bhoga cannot bo 
based on the gift. The question in this case 
really depends on whether Kasturi could her¬ 
self have recovered the share of tho village 
from her daughter. 

It is contended on behalf of tho appellant 
that as there is no valid gift, possession must 
bo permissive, not being takeu against hur 
monther’s will or behind hor back. There 
can be no question of adverse possession and 


reference is made to Na rsingdas v. Ralanlal (l), 
which lays down that where the transfer is 
void, for want of writing or registration, the 
license remains a mere license and is revoca¬ 
ble. That, however, is a case of a lease. 

It is contended that the mutation of names 
does not confer any title. There is no evi¬ 
dence that Bhoga ever exercised any posses¬ 
sion adverse to her mother. The village was 
managed by Devisingh and, unless he appro¬ 
priated part of profits to his wife, there can 
be no adverse possession. Tho question is 
of some difficulty, but I am of opinion 
that the view cf the lower Appellate Court 
that Bhoga has acquired a title by prescrip¬ 
tion is correct. In this case the alienation 
was void because no deed of gift was exe¬ 
cuted as required by law. The law is that 
whero the intended conveyance is void from 
the commencement and for whatever cause, 
and possession is taken on tho intended con¬ 
veyance, tho possession is adverse and after 
twelve years ripens into a good title. This 
has been held by the House of Lords in tho 
President and Governors of tho Magdalen 
Hospital v. Alfred Knotts (2). In that case a 
leaso was executed which was void under the 
provisions of the Statute 13 Eliss. c. 10. 

In Adam Umar tale v. Bapu Bawaji (3), it 
was held that possession acquired under an 
alienation made in contravention of section 3, 
of Bombay Aot, V of 1862, can becomo adverse 
so as to bar a suit for recovery by the indivi¬ 
dual alienor or his representative in interest. 
It was held in that case that the possession 
obtained by tho defendant's predecessor was 
possession obtained through u transaction 
which the law both prohibits and declares to 
be null and void, and that such possession 
would be adverse to the rightful owner. It is 
just such possession as this, that is, possession 
originating without colour of title, which is 
contemplated by the Law of Limitation. This 
case follows the House of Lords case quoted 
above. 

J here are a large number of cases on this 
point: cf. 7 hakore Lalesimjji v. Bamanji 

(1) 04 I nd. Cas. 471 : 12 N L. R. 75 at p. 79. 

(•21 4 A. C. 824 ; 48 L. J. Ch. 679 ; 40 L T. 446 ; 

27 W. It. G02. 

(3) 1 Ind. Cas. 068 ; 33 B. 1IG ; lO'Bom. L. B- 

I lie. 
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Ardeshir (4), Rdnotnali Roy v. Jiigat Ghcindra 
(5), and Varada v. Jeevaratnammil (6). 
This last caso is some what similar to the 
present case. The registered owners of 
the two moieties in the estate presented 
to the Collector a petition, which, after 
receiting that they had on 8th October given 
the two villages of which the consisted, 
to D, who was the niece of one of them, pray¬ 
ed that an order be made for transfer of the 
villages. On the same date D presented a 
similar petition, reciting the gift of the village 
to her and asked for the transfer of them to 
her on the register, and they were thereupon 
registered in her name and she retainted pos¬ 
session until her death after which the estate 
descended to the respondent as her successor. 
It was held that the gift was invalid as not 
being mado by a registered deed as required 
by section 123 of the Transfer of Property 
Act; that the recitals in the petitions could 
not bo used as ovidenoe of a gift, but might be 
referred to as explaining the nature and charac¬ 
ter of the possession thenceforth hold by D ; 
and that the evidence pro/ed that she in faot 
took possession of the mitta in her own right 
whon it was transferred into her name, and 
retained such possession till her death, svhen 
the plaintiffs’ claim was barred by more than 
12 years' adverse possession. It was held, 
therefore, that during the life of R the possess¬ 
ion of D was advorse to both the co owners 
R and A, and so on. 

Tho facts of this caso are very similar to 
the present one. In this case also we have a 
gift, which was not made by a registered in¬ 
strument. We have the mutation of names 
effected by the donor and assented to by the 
donee, and we have evidence that the donee 
was in possession. In the Privy Council it 
was contended that, assuming B was in 
actual possession of the land, she hold such 
possession not in her own right but as trustee 
and co-owner on behalf of her mother and 
aunt. But the Privy Council held that the 
possession of D was adverse as against both 

(4) 27 B. 515 ; 5 Bom. L. R. 270. 

(6) 32 C. 669 ; 1 0. L. J. 319 ; 9 C. W. N. 67D ; 
!5 M. L. J. 267 ; 2 A. L. J. 794 ; 32 I. A. 80 ; 8 Bar. 
P. 0. J. 7«4 (P. 0.) 

(6) 53 Ind. Caa. 901 ; 48 M. 244 ; (1519) M. W. N. 
^24 ; 10 L. W. 579 ; 24 0. W .N. 316 ; 33 M. L. J. 
313 ; 18 A. L. J. 274 ; 24 P. L. R. (P C.) G4 ; 22 
Bom. L. R. 444 ; 46 I. A. 286 ; (P. C.) 


co-owners, her mother and aunt; and, on the 
authority of tho deoision, I hold that the pos¬ 
session of Bhoga has become adverse to her 
mother and she has, therefore, acquired title 
by prescription. 

Tho next point taken is that by her state¬ 
ment in the mutation proceedings Bhoga has 
admitted that she had no right to alienate the 
property and, therefore, it is not liable to be 
attached in execution of the plaintiff s decree. 
The learned Council for the appellant has re¬ 
lied on Ramchandra Venkaji v. Kallo Devji 
(7), in which it was hold that tho mortgagee 
who had been iu possession for more than 
12 yoars since the death of the original mort¬ 
gagor, could not acquire by adverse possession 
an absolute title unless there was some de¬ 
finite indication on his part that he on a cer¬ 
tain date would claim as absolute owner and 
not as mortgagee. He also relies on Annasami 
Pillay v. Ramaknshna Mudaliar (8), and 
Sheolal v. Sheorajia, (9). It was held in 
Tliakore Faienngji v. Bamo,?iji Ardeshir (4), 
that it is well established that there can ho 
adverse possession oi a limited interest in pro¬ 
perty as woll as of tho full title as owner. As 
it appoared that the defendant in that caso 
agreed to go into possession under rules which 
would givo him a permanent tenancy and that 
he had, ever since he went into possession, 
claimed to be in as permanant tenant, ho had, 
therefore, been in adverse possession as a per¬ 
manent tenant. 

The question, however, is whether third par¬ 
ties would be bound by this. Iuthis connection 
I may refer to the caso of Tamaya v. Timapa- 
(10). In that case, a lease was granted, contain¬ 
ing a olauso against alienation by tho lessee. It 
was held that tho restriction against alienation 
was valid, but went nc further than to prohibit 
alienation by tho act of tho parties themselves 
and had no application to the case oi an alien¬ 
ation by act of law, as by attachment and 
sale in execution of a decree. Tho present is 
not a caso in which Mt. Bhoga has herself 
mortgaged, sold, or otherwise transferred her 
5-annas 4-pies share of the village. She has 
incurred debts from a third party who has 

(7) 30 lad Cas. 896; 89 B. 587; 17 Bom. L.R. C30 

(8) 24 M 219 ; 11 M. L. T. 1. 

(9) 23 lad. Cas. 719 ; 10 N. L. R 35- 

(10) 7 B. 262 ; 4 Ind. Deo. (N 8 ) 17 
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obtained a decree against her, and any coven¬ 
ant betweon her and the donor (her mother) 
restricting alienation will not, in my opinion, 
bind third parties. The present is a case of 
alienation in invilum, and tbo proposed aliena¬ 
tion is by act of law and not by act of the 
donee. It is clear law in India that a general 
restriction on assignment does not apply to an 
assignment by operation of law taking effect in 
invitum, as a salo under an execution. The 
Bombay case referred to above has been fol¬ 
lowed in Golak Nath Hoy v. Mathura Nath 
Hoy (11). It follows, therefore, that Bhoga has 
acquired the title by prescription against the 
present defendant (her mother) and the res¬ 
triction against alienation can only prevent 
alienation by Bhoga herself and has no applica¬ 
tion to an alienation by operation of law taking 
etlect in tnoitwn, such as a sale in execution. 

The decision in Diiuali v. Apaji Guncsh{l2), 
might perhaps load to a contrary conclusion, 
hut their Lordships of the Calcutta High 
Court in Golak Nath Hoy v. Mathura Nath 
Hoy (11), quoted above, have held that the 
decision in that case turned on the very special 
nature of the limited usufructuary interost 
there in question. This case has been followed 
in Promade A main Ghosh v. Aswini Kumar 
Nay (13), which proceeded on the view that 
there was no covenant against an involuntary 
alienation and that where land had been sold 
against the will of the lessee by the act of a 
Court, the lessee could not bo said to have 
voluntarily transferred his interest and there¬ 
by committed broach of a covenant not as 
assign. 

I am, therefore, of opinion that the judgment 
of the lower Appellate Court is correct and 
that the property is liable to attachment and 
sale in execution of the plaintiffs’ decree. The 
appeal consequently fails and is dismissed with 
costs. 

Z. K. Appeal dismissed. 

(11) ‘20 C 273 ; 10 lud. Deo. (N. S.) 186. 

(12) 10 B. 84-2 ; 5 lud. Dec. (N. B.) 7 15- 

(13) .6 lud. Caa. 23 : lti 0- W. N. 118. 


LAHORE HIGH COURT. 

First Civil Appeal No. 659 of 1920. 

December 4 P 1923. 

Present :—Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 

TAFAZZAL BEG alias BAD3HAH 
MIRZA— Defendant—Appellant 

versus 

MAJID ULLAH and others—Plaintiffs— 

Respondents. 

Muhammadan Law —Wakf—Wakif, whether can be 
mutwa Hi—Wakf property in possession of wakif as 
mutwalli, effect of - Income, major portion of, devoted 
to purposes of wakf—Wakf, whether illusory—Dedi¬ 
cation to mosque, whether public wahf—Civil Procedure 
Code (Act V of 1908) s. 92, applicability of. 

Under the Ilanafi Law a wakif can appoint himself 
the mutwalli of the wahf created by hijn. 
fp. 122 , col. 2]. 

Where a wakif appoints himself the mutwalli of 
the wakf and remains in poaaosaLu of the wakf prop ¬ 
erty as c<uch mutwalli and oarriea out the objoota 
of tho wagf , the wakf is validly constituted. 

Muhammad Aziz ud-Din Ahmad Khan v. The Legal 
Remembrancer to Government, N. W. P. and Oudh, 
15 A. 821 ; A. W. N. 0893) 100 ; 7 Ind. Deo. (N. S.) 
922, distinguished. 

Whore tho major portion of the inoome of the 
wakf property is direoted to bo devotod to the pur- 
popes of the wakf , oannot bo described aa illueory. 

[p. 1*23, col. 1] 

Pathukuttiv . Avathalakutti , 18 M. 66 ; 4 Ind. 
Deo. (N. S.) 756, distinguished. 

A dedication in favour of a moaque is a public 
teakf ,.and fails within the purview of section 92 of 
the Civil Procedure Code. [p. 123, col. 2] 

Mahomed Ismail Ariff v. Jlajec Ahmed Moolla 
Dawood , 36 Ind. Caa. 30 ; 43 C. 1085 ; H A. L. J- 
741 ; (1916) 1 M. W. N. 460 ; 20 C. W. N. 1118 ; 20 
M. L. T. 110 ; 18 Bom. L. R. 611 ; 31 M. L. J. 290 ; 
24 C. L. J. 1J8 ; 4 L. W. 209 ; 9 Bur. L. T. 141 ; 

8 L. B. R. 517 ; 43 I. A. 127 (P. C.), followed. 

First appeal from tho decree of tho District 
Judge, Delhi, dated the 21st January 1920, 
decreeing the plaintiffs’ claim. 


Mr. B. D. Kureshi, for tho Appellant. 
Lala Tirath Uam , for tho Respondents. 
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JUDGMENT. —This was a suit brought 
under section 92 of the Civil Procedure Code 
by three members of the Muhammadan com¬ 
munity of the City of Delhi for the removal of 
the present mutioalli of a public wakf ; for 
the appointment of a new mutwalli ; for 
accounts from the present mutwalli and, 
generally, for the settling of a scheme for the 
management of the trust. One Kadir Baklish, 
a resident of Delhi, Kashmiri Gate, made a 
wakf of certain house property for the support 
and maintenance of a mosquo. He appointed 
himsolf the first mutwalli for his life and after 
his death he appointed Badshah Mirza, alias 
Tafazzal Beg, his great-grand-son, under the 
guardianship of his grand mother Musammat 
Ashraf-ul-Nisa, as the hoy was a minor. Ho 
also appointed 6 naib mutwallis to assist the 
mutwalli in the management and upkeep of 
the mosque. The dedicated house property 
yielded an income of Rs. 22-4-0 per month. 
Out of this Rs. 2 per mensem were provided 
under the deed to he paid to Musammat 
Barkat-ul-Nisa, daughter-in-law of the wakif, 
for her life. The rost of the income was 
directed to be utilised for the following pur¬ 
poses :— 

(a) Remuneration of one of the six mut- 
wallis who would undertake to collect 
the rents. 

ib) Purchase of matting for the mosque. 

(c) Providing dols (buckets), rope, etc., for 
the mosque and well, oarthen pots and 
fuel. 

(d) Appoinment of a hafiz to teach tho 
Quran. 

(c) Appoinmont of a moazzan. 

(/) Feeding the poor during tho Ashra 
Muharram ; and 

(tf) If any balance remained in the hands of 
the mutioalli after remunerating himself 
it was to he utilised for the purchase of 
property to ho added to tho endowed 
property. 

Kadir Baklish acted as tho first mutwalli 
and utilised tho income for the objects men¬ 
tioned in the doed. After his death the pro¬ 
perties camo undor tho management of the 
mutwalli and his assistants ; hub it is 6tatcd 
iu the plaint that they did not manage tho 
wakf as directed in the walcfnama by the 
wakif. It is further stated in the plaint that 
I G—10 


after tho death of tho naib muhoaUis Badshah 
Mirza alone continued to realiso tho rents, 
but ho did nob spend a siuglo farthing on tho 
mosque and in connection with tho manage¬ 
ment of the mosquo and in carrying out other 
instructions contained in the walcfnama, hut 
that ho had all along been spending the 
entire money for private purposes. The plaint¬ 
iffs called upon him to render accounts of the 
income of the endowed property but ho 
refused to do so. Thereupon, the plaintiffs 
made an application undor seotion 92 of the 
Civil Procedure Code to the Deputy Commis¬ 
sioner for sanction to institute a suit against 
the mutwalli. Such permission having been 
grantod a suit was instituted on tho 23rd of 
July 1919 but owing to non-payment of process- 
fee it was dismissed on tho 21st of August 
1919 with permission to bring a fresh suit. 
Ilenoo this suit was filed on tho 30th of 
August 1919. 

The defendant Tafazzal Beg resisted tho 
6uit and pub forward somo contradictory 
ploas. In paragraph 1 of the written state¬ 
ment ho totally denied tho wakf of tho 
property in favour of the mosque. In 

paragraph 3 ho, howovor, alleged that the 
income of tho wakf was not misappro¬ 
priated hut that ho had boon discharging 
his dutio3 very honestly and in good faith. 
In paragraph 1 of tho additional pleas 
ho denied tho public character of tho wakf and 
alleged that it was not enforceable undor tho 
Muhammadan Haw owing to its being uncer¬ 
tain and vague. In paragraph 2 ho further 
attacked tho wakf on tho ground of its being 
illusory bocauso only a very small amount of 
tho income was provided to he spent cn tho 
mosquo. Section 92 of the Civil Procedure 
Code was alleged to ho inapplicable owing to 
tho private character of tho wakf. In para¬ 
graphs 5 aud 0 of tho written statement ho, 
however, admitted that he had boon appointed 
tho permanent mutwalli by tho wakif on 
account of his near relationship and in para¬ 
graph 7, he pleaded that the property w : as 
managed properly and that there was nothing 
to justify the institution of the suit. The 
statement of the defendant was taken on oatli 
before tho framing of the issues in which ho 
completely admitted tho existence of tho wakf 
but denied its public character. The substanco 
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of that statement is to he found in the follow- 

ing passage :— 

The property is not mine, it is wakf but 
not a public wakf. The deed provides for 
certain expenditure connected with the 
mosque. This is not a public matter. 
I now spend money according to tho 
w<ikfnair.n or rather more upon tho 
mosque. ” 


nf the assistant mutwallis only Muhammad 
Ishak has survived. 11c has boon examined on 
behalf o- the plaintiffs in the case as a witness. 
Tho significant passage is to bo found in his 
deposition : — 

I am a ;\aib Mutwalli. Four other 
mutwallis are dead. I worked as mutwalli 
until about 12 years ago. The mosque 
nad an income of R*. 24 per mensem then. 
About R«. 15 or 1G per menum was 
spout on tho mosque. We saved enough 
money to buy two shops and a kotha with 
balcony for Rs. COO and added them to 
tho mosque. ” 


As to tho present condition of tho mosque 
ho stated that tho walls wore broken down ; 
that the mosque was badly in need of ropair ; 
that the property bought was in need of re¬ 
pair ; aud that Musammat Ashraf ul-Nisa 
horse f had complained of tho conduct of tho 
d<-fondant. In addition to this witness there 
wore other witnesses called to prove the mis¬ 
management of tho affairs of the wnkf by tho 
mntiou.Hi. The Court found against the defend¬ 
ant on all tho points urged by him. It, 
however, refused to remove him from towaliat 
for tho present. The gist of the findings of 
tho C« art below is contained in tho following 
passage to bo found in tho judgment : — 


My conclusions are that this is a public 
tru't of a religious nature, that the prop¬ 
erty described in tho deed is wholly 
devoted to tho trust with tho exception 
of Rs. 2/*£/ men cm ; that tho trust is 
explicit and not so vague as to be in¬ 
capable of execution ; that its instructions 
can readily be understood and followed 
by the mutwalli ; that the mutwalli is 
bound to account for the whole of the in¬ 
come win n called upon by an interested 
P' isoii ; t! at tho defendant has not faith¬ 
fully executed the trust in the past-, and 
that plaintiffs are entitled to ask for 
accounts.” 


The Court directed the defendant to hand 
over the accounts of theincomo from the wakf 
property and expenditure on the mosque and 
connected with it from the date he took ovor 
the trust to the plaintiffs within one month, 
and the plaintiffs wore directed to submit a 
scheme within two months for the future 
management of the wakf. Tho Court further 
laid down that Muhammad Ishak would 
act assistant mutwalli along with two other 
assistant mutwalli <s to ho appointed hereafter. 
Against tho decision of the Court below the pre¬ 
sent appeal has been preferred and Mr. B. D. 
Kureshi has appeared on behalf of the defen¬ 
dant. The first argument put forward by him 
is that, as the walcif remained in possession of 
the wakf property in spite of the execution of 
tn«‘ document, the dedication never took 
effect and tho property continued to ho his 
private property. In support of this con¬ 
tention ho has cited tho case of Muhammad 
Azn-wUDin Ahmad Khan v. The Legal 
Remembrancer to Government N. TF. P. ( £. 
On lh i i ). I hat case has no mariner of ap¬ 
plication to the facts of the present case. In 
that case tho wakf was never acted upon and 
tho mnkif continued to retain possession until - 
his death of tho property dealt with by tho 
deed. In the present case the constitut¬ 

ed himself tho first mutwalli and retained tho 
property in his possession as such. Tho 
o*. idonce tendered in this case clearly shows 
that ho acted upon tho deed and carried out 
the objects of tho wakf in bis lifetime and that 
tho subsequent mutwalli also carried out the 
objects ol the wakf. According to tho 
I lanaii Law a wakif can appoint himself the 
mutwalli of the wakf created by him, see 
Ameer Alis Muhammadan Law, Volume I, 

I\ Edition, page 141. The rule is thus 
stated there :—- 

I he wakif may lawfully reserve the 
wilayet the management of the trust) for 
himself : this is according to Abu Vusaf; 
and Flillal also has said the same. And 
the >ahibnl-Hcdaya (tho author of the 
HedayaJ states this is the approved 

i i • u rr 

doctrine. 

There is a slight difference of opinion bet¬ 
ween A hi* Yusaf and Imam Muhammad, the 
two colobiated disciples of Imam Abu Ilaaifa, 

(1) N. W. P. & Oudh 15 A. 821; A. W. N. (1893) 
109; 7 Iud. Deo- (N.S.) 022. 
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with respect to the towaliat of the wakif. 
According to Imam Muhammad *a wakif will 
not be the trustee unless he has reserved tho 
trusteeship for himself at the time of con¬ 
secration; but according to Abu Yusaf oou- 
signment is not necessary in the caso of the 
wakif, so even when ho does not (expressly) 
reserve tho trusteeship for himself, he will 
still he the trustee.” In this caso, however, 
tho tru6teo has reserved the trusteeship for 
himself in the deed of ivakf. Thus, according 
to both tho Imams, the wakif was entitled to 
manage the wakf property as its mutwalli. 
The contention, therefore, has no force and 
must be overruled. 

Tho next contention put forward before us 
by the learned Counsel is that, as only a small 
portion of the income of the wakf property 
has been directed to be utilised for the pur¬ 
poses of the mosque, the v>akf must bo treat¬ 
ed as illusory and ineffectual. In support of 
this contention tho learned Counsol has cited 
the caso of Palhukutti v. Avathalakutti (2). 
The facts of the reported case dearly show 
that it was designed by tho so-called creator of 
the wakf to keep the property for the aggran¬ 
dizement of his family. In the present caso, 
as already shown, with the oxcoption of Rs. 2 
per mensem directed to be given to Musam- 
mat Barkat-ul-Nisa, tho entire income had 
been directed to be devoted to the purposes of 
the mosque. It is impossible to hold in this 
caso that tho wakf was an illusory one. The 
statement of tho defendant himself clearly 
6hows that tho entire income had been spent 
ou the mosquo. The surviving assistant 
mutwalli, namely Muhammad Ishak, (P. \V. 
( 2 , has also stated that after the death of tho 
wakif he worked as mutwalli until about 12 
years ago and that tho major portion of the 
income derived from the dedicated property 
was spent on the mosquo. The balance that 
remained in tho hands of tho mutwallis was 
utilised for tho purpose of purchasing prop- 
? rfc Y to bo added to the wakf property. 
I hero is other ovideuco a’.Fo which shows 
that the wakf had been acted upon by Kadir 
Bukhsh, the first mutwalli , during his lifetiruo 
und afterwards by the mutwalli and the 
assistant mutwallis. 


The argument that the dedication in favour 
of a mosquo is a private ivakf and not public 
is futile as no one ever alleged thab tho mosque 
was a private mosque and that the public had 
no right to congregate therein without special 
permission. Tho following remark of their 
Lordships of tho Privy Couuc’l in the case of 
Muhammad Ismail AritJ v. Ahmad Moolla 
Dawood (3), to b8 found at page 1100 disposes 
of this ploa:— 

With respect, however, to public religious 
or charitable trusts, of which a public 
mosquo is a common and woll known 
example, the kazi’s discretion is very 
wide.” 

From this it is clear that tho icakf in quos- 
tion comes within tho rulo laid down in 
section 92 of the Civil Procedure Code. 

In our opinion tho view taken by the 
learned District Judge is correot and no 
valid exception can be talcon to the decree 
passed by him. We, therefore, affirm his 
decision, uphold his decree, and dismiss tho 
appeal with costs. 

Z. K. Appeal dismis c l. 

(3) 35 Ind. Cas. 30; 43 C. 1085; 14 A. L. J. 741; 
(1916) 1 M. W. N. 460; 20 C. W. N. 1118; 20 M. L. 1. 
110; 18 Bom. L. R Gil; 81 M. L. J. 2J0; 21 C. L. J. 
19s; 4 L. \V. 269; 9 Bur. L. T. Ill; 8 L. B R. 517; 
43 I. A. 121 (R C.). 


NAGPUK JUDICIAL 

COMMISSIONERS COURT. 

Civil Revision No. 202*of' 1923. 

February 16, 1924. 

Present :—Mr. Kinkhedo, A. J. C. 

AYODHY APRASAD— Plaintiff 
—Applicant 
versus 

THE SECRETARY OF STATE— 

Defendant—Non-Applicant. 

Civil ProcrJui<i Code ( \el V of 1908) 115, O. IX, 

r. 2, O. XVII, rr. 2,3, O. XLVIIJ, r Prates J , 
dale for payment of — Court, duly af to fix, dal r >e- 
fault— Discretion of Court—lt< vision, interferon „ 

Tho Civil Procedure Coda contemplates thattho 
Court shall fix a time whilhin which process-tees for 


W If. M. 60; 4 led. Deo. (N.8.) 750. 
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™ n,n f defendant .hall ba paid, and that Ihe 
s.i.i mu ii ba di-mn^d if piym-,at h not made 

Ooort‘ , t? r .‘ r ^ ar ®' s * tberefore, a duty oast on tho 
(.oarc to fix *ho time within which proo^s-fe'M 

mu t be pul. and if default in payment of pro-os*- 

13 lluo t] ? Q omi^ion of the Court to fir a time 
for payment, tho suit should not bo dismissed for 
n 'c-paynient of process-foes. 

The provisions of 0. XYIf of the Civil Proce¬ 
dure Code should be liberally ooostruod. particularly 
a- there n a latitude Riven te the Trial Court to 

SZrtiSSLV*' M * thiDksfit * iQ 15ouof - 

in ' vh?ch Optics requires inter. 

Obento the on°-° T eD When anotho ‘ r omody is 
“1 agRr.ovod party ; muoh more is such 

^irb'^r 8 ^ 7 aDd jU9ti, ' ,able wh --other 

VvevWo'i fch e order of the Additional 

r' l .Vi ’ ' Jubl>ul Poro in M. J. C. No. 55 
ol 1J21, dated 22nd June 1923. 

Mr - G. L. Subhcinr, for tho Plaintiff. 

Mr. <1. 1 ‘. JIc, for tho Defendant. 

ORDER. 'This Civil Revision arises out of 
a BUI. brought l.y tho presont applicant 
a»ainst the non-appheant lor the recovery of 

Ip 2 ‘ i 5,, ‘7' 0 ?; '■ was instituted on 18th 

November 1921 as an application for pormis- 

Bion to sue in Jonnu pwneris. Tin applioa- 
" on wa _ B -ranted on 25th September 1922 and 
was ordered to.lie restored as a plaint in a 
sirt. Defendant s written statement was filed 
on 3rd November 1922 with some documents 
I rorn :nn to time adjournments were grant 
cd to the defendant for producing other rele¬ 
vant documents. but there was no proper 
compl.anco with tho orders of tho Court. 

Apnl 19-.J for the samo purpose On that 
dav, I ow. yer. the suit was dismissed for want 

;; 1 G - Who appeared 

[? >’ >1. ... .ill uloi.R, h.i v mg intimated to 

tho. curt, that ho had no instructions for that 
day althougn the plaintiff had sent a telegram 
foUm Court stating his inability to attend 
and requesting for an adjournment.. An 
application was subsequently made for restor¬ 
ing the ca*o to file. Upon this petition tho 
(null, passed an order directing a notice to 
ismk; to tho non-applicant and fixed the case 
!or - 2nd Funo 1923. hut did not fix the tur 
for pu> mrnt ot prccofr f 
J923 Hof ’ourt pa* 5 


■f r 


‘-0- * hi 22iul .Tin 
following order : 


“Applicant with Mr. P. C. Bose. Process 
feo not paid. Petition dismissed for want of 
prosecution.” 

It is against this order that the present ap¬ 
plication for revision has boon made. I think 
the application must succeed. As pointed 
out in Sal an ml v. .V athia (1), tho now Civil 
I roceduro Code contemplates that the Court 
shall fix a time within which a process-fee for 
summons to a defendant shall be paid, and 
that the suit may be dismissed if payment is 
not mado accordingly. In O. XLVIII, r. 1 (2), 
Civil Procedure Code, it is expressly laid 
down that tho C ourt-feo chargeable for the 
sorvice of any process issued under tho Code 
shall he paid within the time to ho fixed before 
the process is issued. It is thus clear that 
there is a duty cast on the Court to Ox the 
time, but that the Court had failed to fix tho 
time within which tho Court-fee on account of 
process was to bo paid. The result of this 
lailurn was that no process was issued for 
want of process-fee to tho non-applicant. 
Chore is nothing to show that at tho time 
when 11 ic application came on for hearing on 
22nd June 1923 the plaintiff was questioned 
as to the cause which led to the default in 
payment of tho process-feo. and I am, there¬ 
fore, entitled to presume that the Court sum¬ 
marily rejected the application without any 
investigation. The Court ought to have call¬ 
ed upon the plaintiff to explain the default, 
and if it thought that the default was such as 
could be condoned, it ought to have given 
the applicant an opportunity to pay talbana 
and ordered issue of fresh notico to tho non¬ 
applicant. 

It is contended hoforo me with reference to 
the provisions of section 141 road with 
( *• XVII. r. 1. Civil Prcccduro Cede, that this 
was a fit case lor excusing tho default and for 
granting an adjournment for tho heating of the 
petition I’hat the Court could have done co is 
clear. The provisions of O. \ VI1 should he 
liberally construed, particularly as there is 
latitude given to tho Trial (‘ourt. to make any 
such order as it thinks lit, in liou of an order 
of dismissal. I ho plaintiff has filed an affidavit 
in my Court stating that lie had paid Ro. 1 to 
his pleader scloik for issue of a process to tho 
non-applicant. Had tho Court below just 

(1) 11 Inti. 0:13. 90R; 7 X. L, R. 111. 
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enquired about this, it would oertainly have 
got the explanation then and there, and in all 
probability it would have given plaintiff a 
chance to pay the process-fee necessary for 
the issue of a fresh notice to the opposite 
party. In summarily rejecting the application 
I consider the Court below has taken an un¬ 
duly restricted view of its authority to grant 
adjournments and to excuse defaults. Taking 
into consideration the magnitude of the claim, 
as also the fact that the suit had been dis¬ 
missed in the presence of the defendant s 
pleader and consequoutly plaintiff’s second 
suit was barred, the lower Court ought to 
have thought that this case was pre-eminent¬ 
ly a fit case for granting an adjournment. It 
is contended before me on behalf of the non¬ 
applicant that I should not interfere under 
seotion 115 of the Civil Procedure Code. But, 
as observed in Nilkant v. Kasubai (2), there 
are cases in which just'ce requires interference 
in revision even where another remedy is open 
to the aggrieved party ; much more so would 
interference he necessary and justifiable where 
another remedy is barred. 1, therefore, over¬ 
rule the contention and set aside the order 
dated 12nd July 1923 and direct that the appli¬ 
cation for restoring the suit to Gle be enquired 
into and disposed of according to law. I allow 
Counsel’s fee Rs. 30 and direct that the non- 
applicant shall pay the costs of this revision 
to the applicant. Costs in tho Court below 
will abide tho result. 

Z. K. Order set aside. 

(2) 63 Ind. Cas. 43. 


LAHORE HIGH COURT. 

Second Civil Appeal Nu. 957 of 1923. 
January 4, 1924. 

Present: —Mr. Justice Moti Sagar. 

BISIIEN SINGII— Plaintiff -Appellant 

versus 

MAHINDAR SINGH and another — 
Defendants —Respondents. 

Civil Procedure Cede (Act V of 1903), s. 17, 0. XXI, 
r 2—Execution of decree—Adjustment not certified — 


Suit for declaration that decree has been satisfied, 
maintainability of. 

A suit for a declaration that a deoreo has boon 
satisfied and should not consequently bo oxecutod 
against thfc judgment-debtor is maintainable, and 
seetion 47 of the Civil Procedure Code does not 
operate as a bar to such a suit. 

Jaman Ram v. Kishcn Ram, 25 ind. Cas. 642 ; 79 
P. W. R. 1914 ; 231 P. L. U. 1914; 42 P. R. 1914, 
followed. 

Although 0. XXI, r. 2 of the Civil Prooodure 
Code speoifioally enacts that an uncertified adjust¬ 
ment of a decree cannot be reoognised by any Court 
executing the deoree, it is implied that it may be 
recognised as euoh by a Court trying tho matter as 
a regular suit. 

Ditvan Singh v. Amir Singh, 5 Ind. Cas. 814; 16 P. 
R. 1910 ; 18 P. W. R. 1910 ; 02 P. L. R. 1910, fol¬ 
lowed. 

Second appeal from the decree of the 
District Judge, Amritsar, dated tho 23rd 
January 1923, affirming that of the Munsif, 
1st Class, Amritsar, dated tho 30th Juno 1921 
dismising the claim with costs. 

Mr. Ct. S. Salanya, for tho Appellant. 

JUDGMEN T. —The faots are fully sbatod 
in tho judgments of tho Courts below, and it 
is not necessary to repeat them hero at 
length. BrieLly stated, they are as follows : — 

On the 4th of July 1919 ono Mahindar 
Singh obtained a decreo for Rs. 92-9 0 against 
ono Bisheu Das from tho Court of Small 
Causes at Amritsar. The decree was put 
into execution, and a warrant for the arrest 
of the judgment-debtor was issued by tho 
executing Court. It is alleged that on tho 
12th of May 1920 the judgmont-debtor paid 
off the decretal amount, and obtained a receipt 
from tho decree-holder. On tho date fixed 
for the hearing of tho application for exe¬ 
cution of the decree tho dccroc-holder 
was absent, and the application was according¬ 
ly consigned to tho record-room. After the 
expiry of three months from this date tho 
decree-holder again put in an application for 
execution. Tho judguiont-ilebtor objected that 
the decree had been satisfied and that tho 
docroe holder was not entitled to apply for 
execution. As tho payment had nob been 
certified under O. XXI, r. 2 of tho Code 
ot Civil Piocedure, tho executing Court 
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refused to recognise the payment and directed 
execution to issue. Thereupon the judgment- 
debtor brought this suit for a declaration that 
t 10 decree had been adjusted, and for an 
injunction that the defeudant-decreo-holder 
should bo restrained from executing the 
decree. I be Trial Court dismissed the suit on 
the merits. On appeal the learned District 
.Judge, without going into the morbits, hold that 
the suit was not maintainable under section 
4 ( of the Code of Civil Procedure, and that 
the question being ono relating to execution 
could not be tried in a separate suit. 

Against this decision the judgment-debtor 
lias preferred a second appeal, and it lias been 
urged on Ins behalf that the judgment of the 
Court below is opposed to the authorities of 
t iis Court, and that it must consequently bo 
set aside. In my opinion this contention is 
well-founded and must prevail. It has been 
held in Ihwan Sunk v. Amir ,Singh (1) that 
although section 258 of the Civil Procotluro 
spec'Gcal I y enacts that an uncertified 
adjustment cannot be recognised as an ad- 
juetment of the decree by any Court executing 
the deoreo, it is implied that it may ho re¬ 
cognised as such by Court trying the matter 

hs a regular suit, and that a suit for a de¬ 
cimation that the decree had been satisfied 
maintainable notwithstanding that its object 
is to restrain the decree-holder from executing 
the decree." 

I iii-' judgment was followed in a later caso 

reported as J-man Ham y. Kishen Ram, (2) 
where it was held that a suit fora declar¬ 
ation that a decree had been satisfied and 
Phould not consequently he executed against 
the judgment-debtor was competent, and 
that section 47 of the Code of Civil Procedure 
dul not operate as a bar to such a suit, 
hollowing these authorities, I hold that the 
suit was clearly maintainable and that the 
learuod District Judge was wrong in holding 
otherwise. 

1 accordingly s,.fc asido the judgment of the 
learned District Judge and return the appeal 
lor a decision on the merits. Stamp on 
appeal to be refunded and other costs to bo 
costs in tho cause. 

K - Case reman!al. 

p l: - 1910 ; 13 1*. w. R. 


(1) 5 Jnd. Cm. B 1 4 : 10 
1910 ; G2 1*. L. H. 1910. 

(2) 95 I ml. Gas Cl 2 ; 42 p. 
l: 1914 ; 2J4 P. L. R. jyi 4 


R 1915 ; to p, w. 


CALCUTTA HIGH COURT. 

Civil Rule No. 448 of 1923. 

February 1, 1924. 

Piesent: Mr. Justice Suhrawardy and 
Mr. Justice Page. 

THE EAST INDIA RAILWAY COMPANY 

—Petitioner 

versus 

JAGPAT SINGH —Opposite- 
Party. 

n*!f l ' 0a,JS of 1890) s. 72, scope oj-B.sk 

\ Lit, l'onu B-~ Loss , meaning of— Onus oj proving 
loss, onus on whom lies . 

The objeot and ctloot of s. 72 of the Railways Aot 
8 to limit the liability of tho Railway Companies 
unoR tLo transit of goods consigned to them for 
oamj K ° and to substitute tho obilgalious of a baileo 
lor tno obligations of on insuiur of such goods. 'Iho 
soction was enaotod to confer a bonefit upon Rail- 
", a ? Compamos and, oxcopt in cases where tho 
plaintifl admits that tho goods have been lost, a Rail¬ 
way L >mpany i« net entitled to rely upou tho provi- 
B'ons of tho Risk Nolo which protauto exempt it from 
lability unless and until evidence has been adduoed 
v* lob mitiues the Court that a loss Iiao occurred. 
IP- 128, col. 2.] 

The objoct and ollcot of section 72 is not to provido 
compensation for pecuniary losses suffered by the 
ownors of goods consigned for conveyance to a 
Hallway Company, but to losson tho burdon of tbe 
obligation which, prior to the passing of flection 72, 

, lam fm Hailway Companies as insurers of such 
goods, [p. 120. col 2J 

1 ho torm “loss." as used iu tho Risk Koto and in 
Chapter \ II of tho Railways Act, does not mean 
pecuniary or othor lots sullered by tho owner of goods 
through beiug wrongfully deprived of tbo possession, 
uso or enjoyment tberoof, but moans loss of tbo 
good-* by thu Railway Company whilo in transit 
and such "Joas" occurs wheuover tho Railway Com¬ 
pany involuntarily or through inadvortonce loses 
possession of tho goods and. for tbo timo boing. ie 
unable to trace them. 3 be term “loss'* denotes a 
fact, not a cause of notion, (p. 13l>, col. 2 ] 

A valid causo of notion against a Railway Com¬ 
pany in India for damages for tbe uon-dolivory of 
goods consigned to it for carriage must bo based either 
on contract or ou tort, and must arise from tho 
breach of some duty owed to tho plaintiff by tho 
Railway Company. I roof of tho fact that a loss of 
tno goods has occurred may sometimes found, Romo- 
timos defeat, such a cau>c of action : but a cause of 
action for loss without more is not known to tho 
law. Non-delivery of goods consigned to a Railway 
Company for conveyance may ho duo to tho fact that 
the goods aro boing dcliboratoly detained by tho Rail- 
WQ } Company or that they have been misdelivered to 
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some person otbor than the oonsignee, or that they 
are “lost". It does not, therefore, necessarily follow 
that by proving the non delivery of such goods the 
“loss” of the goods is also proved, for non-delivery 
or misdelivery of goods may be duo to "loss” or may 
bo due to other onuses. [p. 130, col. 2, p. 181, col. 1.] 

Q. 1. P. Railway v. Jitan Ram-Nirmal Ram, 72 
Ind. Cas. 440 ; (1923) Pat. 82 ; 4 P. L. T. 178 ; 1 P. 
L. R. 169 ; (1923) A. I. R. (Pat. 265 ; 2 Pat. 442 and 
Madras and Southern Maharatta Ry. Co. Lid. t>. 
Mattai Subha Rito, 55 Ind. Cas. 754 ; 4d M. 617 ; 
(1920) M. W. N. 198 ; 11 L. W. 858 ; 88 M. L. J. 
860 : 28 M. L. T. 49, referred to. 

Proof of non-delivery or misdelivery is by no 
means conolusivo evidence as to whether or not a 
loss has incurred. 

Rule against au order of the Subordinate 
Judge, 3rd Court, Hooghly, in S. C. C. Suit 
No. 115 of 1922. 

Babu Mahendra Nath Boy, with Babu 
Ambicapada Ghaudhry, for the Petitioner. 

Babu Santivery Mazumdar, for Babu 
Uemanta Kumar Mitter, for the Opposite 
Party. 

JUDGMENT. 

Page, J.— In this case some import¬ 
ant and interesting questions aro raised in 
respect of the obligations of a Railway Com¬ 
pany towards the owner of goods consigned 
to it for transportation. On the 24th Janu¬ 
ary 1922, twelve tins of ghee wore consigned 
to the E. I. Railway at Arrah to lie carried to 
Chauderuagoro, and there to be delivered to 
the plaintiff, the Opposito Party. On the 21st 
August 1922, seven of the tins were delivered 
to the plaintiff at Chaudernagoro, but the Rail¬ 
way Company failed to deliver live of the tins. 
The issue in this case is, whether the plaintiff 
is entitled to recover damages for the non¬ 
delivery of the said goods. The Railway 
Company undertook to carry the goals on 
the terms of a Risk Noto which was signed by 
the consignor. The Risk Note was in the Form 
IB) which has been approved by the Governor- 
General in Council pursuant to section 
72 (2) (/;) of the Indian Railways Act (Act IK 
of 1890). It ran as follows: — 

Risk Note, Form B, 

\lo be used when the sender elects to 
despatch at a 'special reduced' or ‘owner’s risk’ 
rate articles or animals for which an alter¬ 
native ordinary’ or ‘risk acceptance’ rate is 
quoted in the tariff). 

Whereas the consignment of twelve tins 
Qhee tendered by me|us as per forwarding order 


No. 77194 of this date, for despatch by the 
E I. Railway Administration or their transport 
agents or carriers to Chandernagore Station 
and for which l|we have received Railway 
Receipt No. 77194 of samo date,is charged at 
a special reduced rate instead of the ordinary 
tariff rate chargeable for such consignment 
I|we the undersigned do in consideration of 
such lower charge, agree and undertake to 
hold the said Railway Administration and all 
other Railway Administrations working in 
connection therewith, and also all transport 
agents or carriers employed by them respect¬ 
ively over whose Railways or by or through 
whose transport agency or agencies the said 
goods or animals, may be carried from Arrah to 
Cbaudernagore harmless au/l free, from all 
responsibility for any loss,destruction, or deterio¬ 
ration of or damage to the said consignment, 
from any cause whatever except for the loss 
of a complete consignment of one or more 
cornpleto packagos forming part of a consign¬ 
ment due either to the wilful neglect 
of the Railway Administration, or to 
theft by or to tho wilful neglect of its ser¬ 
vants, transport agents or carriers employed 
by them before during and after transit over 
the said Railway or other Railway lines work¬ 
ing in connection thereto or by any other 
transport agency or agencies employed by 
them respectively for tho carriage of tho 
whole or any part of tho said consignment: 
provided the term ‘wilful neglect’ bo not held 
to include fire, robbery from a running train 
or any other unforeseen event or accident.” 

By section 72 of tho Railways Act it is 
provided that : “72 (l). The responsibility of 
a Railway Administration for the loss, des¬ 
truction or deterioration of animals or goods 
delivered to tho administration to be carried 
by Railway shall, subject to tho other pro¬ 
visions of this Act, be that of a bailee under 
sections 152 and 161 of the Indian Contract 
Act, 1872. 

“ (2) An agreement purporting to limit that 
responsibility shall, in so far as it purports to 
effect such limitation, be void, unless it— 

(rr) is in writing signed by on behalf of tho 
person sending or delivering to the 
Railway Administration tho animals or 
goods, and 

(5) is otherwise in a form approved by tho 
Governor-General-in-Council. 
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(3) Nothing in the Common Law of 
England or in the Carriers Act, 1865, regarding 
the responsibility of common carriers with 
respect to the carriage of animals or goods, 
shall affect tho responsibility as in this section 
defined of a Railway Administration.” 

i 'rho learned trial Judge found, (l) that tho 
Railway Company had not proved that the 
Gve tins had been lost, and (2) that tho 
disappearance of the five tins was due to tho 
wilful neglect of the servants of the Railway 
Company. 

The first contention urged before us on 
behalf of the Railway Company, which is the 
petitioner, was that in ordor to obtain the 
benefit of the Risk Note it was not incumbent 
upon tho Railway Company to prove that tho 
goods were lost, inasmuch as tho Railway 
Company admitted that tho goods were 
and that tho only issuo in the case was 
whether such loss was due to tho wilful 
neglect of tho Railway Company or of its 
servants, the onus of proving wilful neglect 
lying on the plaintiff. In my opinion "this 
contention is unsound. In ordor to appreciate 
the object which the Legislature had in view 
m enacting ( haptor \ 11 of the Railways Act, 

it is necessary to ascertain what has been 
the history of the law relating to carriers by 
rail in this country. Tho first legislation on 
tho subject is that contained in Act XVIIf of 
1H51, section 11 of which is as follows: ‘Tho 
liability of such Railway Company for loss or 
injury to any articles or goods to ho carried by 
them other than those specially provided for 
by this Act, shall not ho deemed or construed 
to ho limited, or in any wise affected hv any 
public notice given, or any private contract 
made by them : but such Railway Company 
shall be answorablo for such loss or injury 
when it shall have been caused by gross 
negligence or misconduct on tho part of their 
agents or servant : This continued to bo the 
case until the passing of tho Carriers Act 1SG5 
... On the 10th September 1867 it was de¬ 
cid'd in the case of E. [. It. v. Jordan (1) by a 
Divisional Bench of this Court (Poacock, 0. J., 
and Macphorson, J.) that Railway Companies in 
India wore common carriers, and liable as such, 
that is to say, as insurers of goods delivered to 

them.We now come to the Railways Act of 

1879, section 2 of that Act contains tho fol- 

(1) 1 B. L- R. O. C. 07; 14 W. U. U. C. 11. 


lowing provision: ‘Nothing in the Carriers Aot, 
1835, shall apply to Carriers by Railway’. I 
cannot road these words in any other sense 
than as repealing all the provisions of the 
Carriers Act which relate exclusively to Car¬ 
riers by Railway and confining the operation of 
the remaining provisions to Carriers other 
than Carriers by Railway, so that by tho 
repeal of so much of tho Carriers Act as relat¬ 
ed to Railways, and that of the whole of the 
Railways Act of 1854, the liability of carriors 
by Railway as it stood before tlie Acts of 1854 

and 1865 was restored.It follows that 

after tho passing of tho Act of 1879 the 
liability of Carriers in India, including 
Carriers by Railway, was not limited to a 
liability for negligence, but was a liability as 
iusurers of tho goods delivered to them” (Por 
Petharam, C. J., ChorjemuL v. Commissioners 
for the Improvement of the Port of Calcutta (2), 
see also Changa Mai v. The Bengal North- 
Western liailway Co. (3), and Irrawaddy 
I'lotilla Co. v. Buy wandas (4). The object 
and offeot of section 72 of tho Railway Act of 
1890 was, in my opinion, to limit the liability 
Railway Companies during tho transit of 
of goods consigned to thorn for carriage, and to 
substitute tho obligations of a bailee for the 
obligations of an insurer of such goods which, 
prior to tho passing of that Act, wero imposed 
upon them under tho Common Law. Sec¬ 
tion 72 of the Railway Act 1890 was onaoted 
to confer a benefit upon Railway Companies, 
and, in my opinion, except in cases where the 
plaintiff admits that tho goods have been lost, 
a Railway Company is not outitled to roly 
upon tho provisions of the Risk Noto which 
pro tanto exempt it from liability, unless and 
until ovidenco lias boon adduced which satis¬ 
fies the Court that a loss has occurred (seo 
Ehela Bhoi Punsi v. E. 1. R.(5),E. I. B. v. 
Ndkanla lioy (6), and (f. /. P. liailway Com¬ 
pany v. Jtlon Ham (7) In tho last case 
Mullick, J., observed: —"It is clear that upon 

(‘<0 13 0. -127 at p. 440 9 ; lad. Doo. (N. 8.) 235 

(3) G 1>. R. 1807. 

(4) 18 1. A. 121; 18 C. G‘20 (P. C.). G Sar. P. 0. J. 
40; 15 IQ<1. Jar 403 & 612; 9 lad Deo. (N. S.) 413 
(P. C ). 

(5) G3 lad. Gas. 211; 45 R 1201; 28 Bom. L. R- 
525. 

(G) 22 Ind. Gas. 670; 11 G 576; 19 C. L. J. M2: 

19 0. \V. N. 95. 

(7) 72 Ind. Caa. 410; (1923) Tat. 82; 4 P. L- T 173 ; 

1 P. h. R. 169; (1929) A. I. R. (Pat.) 290; 2 Pat. 442. 
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this special contract the burden of proof lies 
in the 6rst instance upon the defendants, that 
is to say, they must first prove that there was 
such loss as is contemplated by the first part 
of the Risk Note, and when have doneso the 
onus will be shifted upon the plaintiff to 
show that the loss is due to the wilful neg¬ 
lect of the defendants or their servants as 
provided in the latter part.” 

(See also E. I. R. v. Kanak Behari Hai¬ 
dar (8).) 

It was further contended that, if it was in¬ 
cumbent upon the Railway Company to prove 
that the goods were ‘ lost” within the mean¬ 
ing of that term as used in the Risk Note, the 
Railway Company had discharged the onus 
which lay upon it by proving that the goods 
in quostion had not been delivered to the con¬ 
signee. It was urged that “ loss” as contem¬ 
plated in the Risk Note meant loss to the 
owner, and that suoh loss accrued whenever 
the person entitled to possession of the goods 
was wrongfully deprived of such possession by 
reason of the non-delivery, or the mis-deli¬ 
very of the goods or otherwise. 

It was admitted and urged by both parties, 
—in my opinion, rightly—that tho same con¬ 
struction must bo put upon the term loss in 
the Risk Note and in the sections which ccm- 
prso Chapter VII of the Railways Act, 1890. 

Now, a distinction is drawn between suits 
for non-delivery of goods consigned to a carrier, 
and suits for compensation for the loss of such 
goods in Articles 30 aud 31 of the first schedule 
to the Limitation Act (Act IX of 1908), and, 
if tho propor moaning to be attributed to the 
term loss’ is, that for which the Railway 
Company contends, the learned Vakil who 
appeared for the Railway Company was con¬ 
strained to admit, not only that the word 
destruction' in the Risk Note and in section 72 
is moro surplusago, but also that it would fol¬ 
low that where goods consigned for carriage 
were not duly delivered because, for example, 
such goods were being deliberately detained by 
the Railway Company, or had been misdeli¬ 
vered to a person other than tho consignee, or 
had been converted by the Railway Company 
to its own use, in each of such cases the 
Railway Company would be entitled to pray 
>o aid the provisions of section 72 which 

f 8 ) 44 lnd. Caa. 691; 22 C. W. N. 622 at p. 624. 

I C—17 


limits its liability in respect of “loss” to that 
of a bailee. 

In my opinion, the meaning for which the 
Railway Company contends cannot reason¬ 
ably be attributed to the term “ loss ” either 
in the Risk Note or in section 72 and the kind¬ 
red sections of the Railway Act 1890. 

In the course of tho argument in Hearn v. 
L. & S. W. Ry. (9), in which case the question 
arose whether goods the delivery of which 
had been delayed were lost within the mean¬ 
ing of that term used in the analogous pro¬ 
visions of tho Carriers Act, 1830, S. I. Baron 
Martin put this question to Counsel, “Sup¬ 
pose a porson delivered to a porter at a rail¬ 
way station a oasket of jewels, and in conse¬ 
quence of his refusal to forward it the casket 
remained for some timo at tho station, would 
that be a “loss” within the Aot ?" and Baron 
Alderson asked, “ Suppose the goods wore 
known by tho carrier to exist, but were not 
delivered by him for a month, would that be 
a “loss” within the Act ?” An affirmation 
that, in such circumstances, the goods have 
been “lost” surely involves a distortion of 
tho moaning of the word so extravagant as to 
approach an abuse of the English language. 
That judicial authority is not wanting in sup¬ 
port of the construction of tho term “lost ” 
for which the Railway Company contends 
would appear to be due, if I may say so with 
great respect, to the fact that tho intention of 
the legislature in onacting Chapter VII of the 
Railway Act of 1890 has not always sufficient¬ 
ly been borne in mind. Tho object, and, in 
my opinion, tho effect of section 72 was not 
to provido compensation for pecuniary losses 
suffered by tho owners of goods consigned 
for conveyance to a Railway Company, but to 
lessen the burden of the obligation which, 
prior to tho passing of section 72, had lain on 
Railway Companies as insurers ol such goods. 

In my opinion, tho construction which 
Baron Parko put upon the term “ loss ” in 
Hearn v. L. & S. IT. Ry. Co. (9) {supra) is cor¬ 
rect, aud tho same interpretation should be 
given to the term iu the Risk Note and in 
section 72 of the Railways Act. Baron 
Parke, in giving the judgment of the Court, 
which was to the effect that “ where goods 

(9) (1856) 10 Ex. 793 at p. 799; 3 0. L. R. 697; 24 
L. J. Ex. 1800; 1 Jur. (N 8.) 236; 159 E. R. CG0; 102 
R. R. 833. 
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which ought to bo declared and are not decla¬ 
red are detained by a carrier without being 
lost by him. he is liable for such detention,’’ 
observed : “ the Statute then proceeds to 
enact that no carrier shall bo liable for 
the loss of, or any injury to, any of 
the enumerated articles. This does not 
meau the loss of the monies of the carrier, 
but the loss of the article itself, or injury to 
it. In ordinary parlance, this appears to 
mean the loss by the carrier of the articles 
committed to him, or injury to them, whilst 
in his care, not the loss sustained by theownor 
by non-delivery of the article in due time or 
altogether, or the loss of the use of the article 
by him. By the term “ the injury ” is clearly 
meiant the injury to the article itself 

.and the reason of the law must bo 

considered as being to protect the carrier, not 
in all cases where the owner of the articles 
sustained a damage from the neglect of the 
carrier to carry, but in cases of a similar 
nature to thoso recited, whore the chattel was 
either abstracted altogether, or taken from 
the place where it ought to be, and was in¬ 
capable of being delivered at the time it ought 
to lie by reason of that sort of loss. Wo 
think this is the true construction of tho 
clause and the carrier is exempted only from 
being responsible for a loss by him of the 
particular articles named.'' The samo inter¬ 
pretation was given to tho term " loss ’ in 
Milton v. Br ascii (10). Tho facts iu that case 
were that on 13th November 1879 tho plaint¬ 
iff delivered to tho defendants, who were 
carriers, for hire from London to Rome, a 
trunk to bo sent from London to Liverpool by 
rail, and thence to be shipped to Italy. 
Through the negligence of tho defendants’ 
servants the trunk was placed in a vessel 
bound for America and was shipped to New 
York. Tho mistake was not discovered until 
15th December 1879. The issue in the case 
was whether the trunk had been “ lost," and 
Bindley, L. J„ in giving tho judgment of tho 
Court observed : " Tho result comes to this; 

if goods which ought to be declared and are 
not declared are lost, whether temporarily or 
permanently, tho carrier is protected from 
liablity for their loss and its consequences. 
But whether goods not permanently lost are 

(10) (1983) 10 Q# E. D. 142; 6<i W. J. O. p. ia7 47 
Ij. T. 0B& ; 31 B. 190 ; 47 J. P. 180- 


are lost within the meaning of the Carriers Act, 
must depend upon whether they have been 
lost by the carrier as distinguished from lost 
to the owner ; See Hearn v L. & S. W. Rij. Go. 
(9) (supra); and this, again, must depend on the 
facts of each particular case. If the carrier 
temporarily loses tho goods, and delivers 
them within a reasonable time after ho dis¬ 
covers thorn, he will not be liable ; but if he 
keeps them after he has recovered them, 
the Carriers Act will not protect him from 
such consequent breach of tho duty. Tho 
obligation on the part of the carrier to 
deliver tho goods will remain or revive, and 
he will be responsible for future breaches 

of that obligation-As wo understand tho 

facts, tho plaintiff’s trunk was shipped and sent 
to New York as Ilamburgo’s case, and was 
incapable of being traced and found until tho 
mistake in tho substitution of one package for 
the other was discovered ; and the carriors 
had lost possession of tho trunk, and did not 
iu fact know where it was nor what had be¬ 
come of it. This was, in our opinion, a "loss" 
of the trunk by the Carriers.” 

In my opinion, the term " loss ” as used in 
tho Risk Noto and in Chapter VII oftho Rai - 
ways Act does not mean pecuniary or other 
loss suffered by the owner of tho goods 
through being wrongfully deprived of the poss¬ 
ession, use or onjoymout thoreof, but moans 
loss of the goods by the Railway Company 
while in transit, and such “ loss ” occurs 
whenever the Railway Company to which the 
goods have been consigned for conveyance 
involuntarily, or through inadvertence, loses 
possession of the goods, and for tho time being 
is unablo to trace them. The term " loss ” 
denotes a fact, not a cause of action. A valid 
cause of action against a Railway Company in 
India for damages for the non-delivery of 
goods consigned to it for carriage must be 
bus- d either on contract or on tort, and 
must arise from the breach of somo duty 
owed to tho plaintiff by tho Railway Company. 
Proof of the fact that a loss of the goods has 
occured may sometimes found, sometimes 
defeat, such a .ausc of action: But a cause 
of action for loss without moro is not known 
to the law. Non deliveiy of goods consigned 
to a Railway Company for conveyance may 
be due to the fact that tho goods are being 
deliberately detained by the Railway Company 
or that thoy have boeu misdelivered to some 
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person other than the consignee, or that they 
are “ lost", It does not, therefore, necessarily 
follow that bv proving the non-delivery of 
such goods the “ loss ” of the goods is also 
proved, for non-delivery or misdelivery of 
goods may be due to loss, or may be due 
to other causes. 

The question as to what is the meaning of 
the term " loss ” in Risk Note(B) and in sec¬ 
tion 72 of the Railway Act does not appear 
up till now to have arisen in the Calcutta 
High Court. In Civil Rule No. 972 of 1922 
my brothers Rischardson and B. B. Ghose, in 
a case where damages were claimed against 
the Assam Bengal Railway Company for non¬ 
delivery of goods consigned to it for transpor¬ 
tation held that it was incumbent upon the 
plaintiff to prefer a written notice of his claim 
to the Railway Company in accordance with 
the provisions of section 77 of the Rail¬ 
way Act. In the course of his judgment, 
Riohardson, J., observed : ' I have indicated 

that in my view a claim for compensation for 
non-delivery includes the case of the loss of 
the goods just as much as the case of the de¬ 
tention of the goods. If that be so, it seems 
to follow that the statutory notice is a condi¬ 
tion precedent to a verdict being taken on that 
alternative footing, because on that footing the 
goods may have been lost. If it be conceded, 
though I do not decide, that where goods are 
wrongfully detained by a Railway Company no 
notice is necessary under section 77, a plea by 
the Company of want of notice must at least 
bo met on that ground, aud the Court must 
bo asked to find that the goods were being 
detained, aud were not lost when they ought 
to have been delivered. Where detention is 
not pleaded or put in issue, a claim simpliciter 
for compensation for non-delivery mu6t be 
understood as including or involving a claim 
for the lo3s of the goods within the meaning 
of section 77.” 

The ratio decidendi of that case is consistent 
with the construction which I have placed 
upon the term “ loss ” in the Risk Note, 
although the interpretation to be given to the 
term did not directly arise for determination 
in that case. 


Secretary of State for India v. Jiwan (11), BJ. 
R. v. Kishan Lai (12). E. I. R. v. Makhan 
Lai (13). The same moaning has been attri¬ 
buted to the term “ loss ” by the Patna High 
Court in E. I. R. w.Kali Gharan Ram (14), by 
the Chief Court of the Punjab in Ghanga Hal s 
case (3), (supra) ; in the Bombay High Court 
by Kajiji, J., in G. 1. P. By. v. Ram Chunder 
Jagannathi 15), and in the Lahore High Court 
by Abdul Raoof, J-, in Hill Saicyers *£• Co., v. 
Secretary of State (16). In each of the last 
two cases, and in G. I. P. By. v. Jitan Ram 
(7), however, a Division Bench has held that 
“ loss ” means loss to the owner or consignor 
of the goods. It is to be observed that, where¬ 
as Jwala Prosad, J., in E. I. B. v. Kali 
CharanRamiU). (supra) held that when goods 
are not delivered by the Railway Company 
they are not “ lost,” Mullick, and Bucknill, 
JJ., in G. I. P. By. v. Jitan Bam (7), (supra) 
held that goods which are not delivered or 
are misdelivered are “ lost within the mean¬ 
ing of that term as used in Risk Note 
(B) and in sections 72 aud 80 of the Railways 
Act. As I construe the term loss, with great 
respect to these learned Judges, l am unable 
to accept either of these propositions as being 
correct. It appears to me that it is equally 
inaccurate to affirm that goods which are not 
duly delivered, or have been misdelivered, are 
lost, as to assert that they are not lost. The 
true view would seem to bo that in eithor 
case the goods may or may not be lost, and 
that proof of non-delivery or misdelivery is 
by no moans conclusive evidence as to whether 
or not a loss has occurred. Indeed, l go 
further, and beg leave to state that, in my 
opinion, from such evidence alone an inference 
could not reasonably be drawn that the goods 
had been lost. It was, moreover, conceded 
by the learned Judges who decided the case of 
G. /. P. By. v. Jitan Ram (7) (supra) 
“ that if loss to the owner was meant, then 
there was no necessity for any reference to 
liability for destruction of the goods. 


( 11 ) 71 lad. Caa. 603 ; 45 A. 880. ‘21 A- L. J. 220 ; 
(192?) A. I. R- (A.) 426. 

(12) 78 lad. C*8. 986 ; 45 A. 680 ; 21 A. L. J. 
488; 9 O. and A. L. R. (A-> 531; (1921) A. I. R. (A.) 7. 

(13) 74 lad. Caa. 814 : 15 A 675 ; 21 A L. J. 516 ; 


The view which I have expressed as to the 
meaning of the term ” lose ” in the Risk Note 
and in section 72 is supported by three recent 
decisions of the Allahabad High Court 


(192:*) A. 1. R. (A.) 1)05. 

(11) 69 lad. Caa. 108; (1922) Pat. 145; 3 P- L T. 
215; (1922) A. I. H. (Pat.) 106. 

(15) 49 lad. Ca*. 396 . 43 13. y86; 21 Rom. L. R. 6. 
(lb) 61 Ind. (Jas. 926 ; 2 L. 133 , 0 L. L. J. 297. 
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On the other hand, the Madras High Court 
in the case of Madras Southern Mahratta 
Railway Company v . Subba Rao (17) 
finding itself unable to accept the view that 
the term ‘ loss ” in the Risk Note (13) includes 
destruction, deterioration and damage”, held 
that "if goads entrusted to the care of the 
Company cease to have any rcsemblauce to 
the goods of the description which they under¬ 
took to carry, it seems to us that the Com¬ 
pany should he held to have lost the goods.” 
Seshagiri Ayar, J., was of opinion that the 
term loss boro the same meaning in section 
72 as that attributed to “ total loss" in a 
policy of insurance. But, with great respect, 
tho obligations undertaken by an insurer 
under a policy of insurance differ toto cjelo 
from those undertaken by a Railway Company 
under a contract of carriage, such as that 
contained in Risk Note (B). The Railway 
Company undertook to carry the goods as a 
bailee on the terms of tho Risk Note, but the 
insurer under a policy of insurance is not in 
any sense a bailee of the goods covered by the 
policy, his undertaking being that he will 
indemnify the assured in respect of tho pecu¬ 
niary loss which tho assured may suffer by 
reason of the happening of any or every 
specific peril sot out in the contract of 
insurance. 


Company. Was there evidence from which- 
the learned Judge could reasonably have arriv. 
cd at that conclusion ? Having regard to the 
to lowing tacts, namely, that f/hee is a perish¬ 
able article; that there was no satisfactory 
evidence adduced to prove that the five tins 
were put into wagon No. 34395 at Dinapur; 
or that they arrived at Asansolo ; and that no 
attempt was made by the Railway Company's 
servants between 11th February, when the 
wagon arrived at Asansolo and tho 28th April 
to ascertain whether the goods loaded in the 
wagon wore safe and sound, I am unable to 
hold that there was not ovidouco adduced be- 
oro the learned trial Judge which would justi¬ 
fy him in finding that tho loss of tho goods was 
duo to the wilful neglect of tho Railway 
Company s servants. The other findings of the 
learned trial Judge are not callonged. In 
these circumstances, the rule, in my opinion, 
should bo discharged with costs. 

Suhrawardy, J. I agree. Tho rule is 
ilischaiged with ousts. Wo assess tho hearing 
toe at two gold mohurs. 

s * Rule discharged. 


For the reasons which I have given I 
have been unable to persuade myself chat the 
construction which was put upon the term 
loss ' ill the last mentioned cases is correct 
and 1 am unable to adopt it. The question then 
arises, were the five tins which the Railway 
Company failed to deliver in this case "lost” 
in the sense which I have indicated - / In mv 
opinion, the only inference which can reason¬ 
ably be drawn from the evidence adduced at 
tho trial is that the goods in question wero 
lost, and there was no evidence which would 
justify the finding ol tho learned Judge that 
the five tins were not lost. 


In these circumstances, the only issue whic 
remams is whether the loss of these live tin 
was duo to the wilful neglect of the Railwa- 
Company, or of its servants, as provided ‘i, 
the Risk Note. The learned Judge has decide* 
that issue in a manner adverse to the Railway 


( 1 7) 65 Jn4. Cas. 
IDS, 11 L. W- 353; 


761 : J : M. 617; (1920) M \v \ 
• 8 M L. J. 3C0;28.M. L. J. 4 , 


LAHORE HIGH COURT. 

1 irst Civil Appeal No. 227 of 1918. 

June 9, 1923. 


I l COO 'll'. 


Mibbico i tamson and 


Mr. Justice /afar Ali 


BHAGAT RAM—Plaintiff—Appellant 

versus 

RACLIBAR DIAL and others— 

'l-.FEN I)A NTS— R E SPONl )ENTS. 


J rc-cm ption—Ac 
part in r* gistration 
suing . 


quittance _ Person taking active 
ol sale deed, whether tarred from 


tratiAn ri » , i i j • who oi regis¬ 

tration ol a gale-deed u not sufficient io prove bis ao- 

to U pTc C -omptThe b L^in° *° d ° bar b ' m fr0m suiug 

F i r , i I'Urcliase moooy and in getting tho 

oed in .. rc ^! >lore ^. ,nust 1)0 deemed to havo aoquios- 
oed in tho sale and m precluded from pre-empting it. 
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First appeal from the decree of the Sub¬ 
ordinate Judge, Ferozepore, dated the 29th 
of November 1917, decreeing the claim. 

Mr. Manohar Lai, for the Appellant. 

Bakhshi Teh Ghand, for the Respondents. 

JUDGMENT.- —Certain property was sold 
by one Raghbar Dial ostensibly for Rs. 55,000. 
the deed was executed on the 8th of September 
1913, and registered on the following day, the 
two rival pre-emptors, Bhagat Ram and Ghasi 
Ram, brought two suits to pre-empt the prop¬ 
erty, Bhagat Ram urging that Rs. 22,000 only 
had been paid and Ghasi Ram that Rs. 22,500 
was the price which actually passed. Both sued 
on the ground of relationship and Bhagat Ram 
being the nearer rolation was given a decree 
conditional on payment of Rs. 55,030 the full 
amount In this decree no mention whatever 
was made of Ghasi Ram although ho had been 
impleaded during the course of the suit. A 
separate decree was passed in his favour that 
if Bhagat Ram did not pay the monoy within 
time and his suit was dismissed, ho was en¬ 
titled to pre-emption payment of the same 
sum. Bhagat Ram has paid the money, and 
at present we are only concerned with two 
cross-appeals by Bhagat Ram and the vendee 
of the three grounds in Bhagat Ram's appeal 
only one has been pressed, namely, that the 
order as to costs is inequitable, this being that 
tho plaintiff is to pay the vondeo’s costs. The 
vendee has put in lengthy grounds relying on 
the fact that a review application had been 
put in to save limitation, and, claiming any¬ 
how that his appeal should be treated as a 
cross-objection to which he is certainly en¬ 
titled as explained in JJawa Siryih v. Thakvr 
Sinyh (l). We take this appeal of the vendee 
first. 

He has dropped tho ground that one 
Chanan Mai, son of Daulat Ram, a co-par¬ 
cener in the vendee's family, should have 
been impleaded, and has confined himself to 
three points, tho first being that tho pre- 
emptor Bhagat Ram acquiesced in the sale and 
is, therefore, debarred from bringing this suit. 
This point has been found against the vendee 
by the Trial Court. Tho important evidence 
is that of fivo witnesses, Nauak Cband and 
Ram Pal, scribes of the sale-deed, Bhoja 

(1) 67 lad. Cas. 473 ; 4 U. P. L. R. (N.) 80. 


Ram, Suraj Mai and Raghbar Dial, tho vendor. 
There are other witnesses whose evidence has 
been rejected on the ground of their relation¬ 
ship and of their being interested in the result 
of the litigation. Taking the evidence of these 
five men, Nanak Chand merely says that he 
and Ram Pal wrote the deed, that he did not 
see Bhagat' Ram or Ghasi Ram when the 
deed was written and, although he attended 
at the time of registration, he does not re¬ 
member who were present. Ram Pal, on the 
other hand, says that Bhagat Ram fetched him 
to write the deed and was present when the 
deed was written. He also says that Bhagat 
Ram was present before the Sub-Registrar and 
that he consented to the sale at the time. 
In order to explain the evidence of Nanak 
Chand not being in his favour, Counsel points 
out that tho plaint of Ghasi Ram, tho rival 
pre-emptor, was written by a petition-writer 
named Nanak Chand and ho urges that this 
must bo the same man though no question 
was put on the subject. Bhoja Ram 6ays that 
he was present at the time tho money was 
paid, that Bhagat Ram fetched him and was 
present at the time of registration and at tho 
time the money was paid and that Bhagat 
Ram helped to put the money in tho cart and 
to take it away to the City. Surajmal gives 
similar evidence. 

He says that Bhagat Ram was there when 
the money was being counted and that he 
did not 6co him with the vendor when the 
money was taken from the Registration Offico 
to the bazar. Raghbar Dial who, in our opinion, 
is by for tho most important witness says that 
Bhagat Ram helped him to collect tho money 
and was present at the time of registration. It 
is alleged that he is on bad terms with tho 
pre-emptor Bhagat Ram but so far from there 
being any enmity ho says himself that ho still 
does business for his cousin Bhagat Ram and 
wo see no reason to assume that there is any 
such enmity, especially as he also says that he 
is on friendly terms with him. 

The learned .Senior Subordinate Judge in 
considering this evidence dealt with it in 
tho first instance in the case of Ghasi Ram 
and has come to the conclusion that it proves 
nothing more than tho mere presence of 
Ghasi Ram and that this is not sufficient to 
establish acquiescence. He has not dealt 
with it at any length so far as it relates to 
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Bhagat Ram. As a matter of fact, it is very 
much stronger with regard to Bhagat Ram 
than it is with regard to Ghasi Ram. In addi¬ 
tion to what has been quoted above, there is 
the additional fact, noticed by the Subordinate 
Judge, that Ganeshi Lai, father of Bhagat Ram, 
had acquiesced in the sale. This fact comes 
from tho evidence of Raghbar Dial, the vend¬ 
or, who statos positively that at the time the 
sale was negotiated and the deed was written 
both the uncles, Ganeshi Lai and Jagau Nath, 
were present. The position, therefore, so far 
as Bhagat Ram is concerned, is that his father 
had assisted in the negotiations aud, even if the 
evidence of Ram Pal regarding hi6 presence at 
the time the deed was written be ignored as 
it is not borne out by the ovidence of his 
brother petition-writer, it is established by 
evidence, which we consider disinterested and 
reliable, that he was not only present at 
the time of the registration but that he 
aotively assisted in fetching and talcing away 
the money aud in counting it at tho Sub- 
Registrar s office. Tho ovidenco in contradic¬ 
tion has not been relied upon by Counsel for 
the respondent and wo are of opinion that it 
is of no value whatevor. 

Both sides have quoted Mahmud Pakhsk v. 
Hamsun Lakhsh (2), and both urgo that it is in 
favour of their respective cases. It is quite 
clear that more presence at the time of regis¬ 
tration is not sufTiciout to prove acquiescence. 
But whereas here wo have tho fact that tho 
lather of tho pre emptor had takeu au active 
part in tho negotiations, that tho pre-emptor 
himself assisted in collecting the money and 
was not merely a silent spectator of the actual 
registration but took au active part there also 
and where ho has delayed as hero in bringing 
his suit up to tho last possible moment, wo 
are ot opinion that all these facts taken to¬ 
gether point conclusively to such acquiescence 
throughout as must have influenced tho vendee 
in concluding tho transaction. It is, of course, 
urged that tho bargain was concluded in the 
sense that the sale-deed had boon written aud 
it is no doubt a very different matter to nego¬ 
tiate the bargain and to take an active part 
in the concluding stago of registration. But 
taking everything together aud con6 : deriug 
the relationship of tho parties, tho fact that 

12) Iliad Cas. 708 ; 7 I\ R.'1U12 ;• 239 P. L |R 

1011 ; 155 P. W. R. 1011. 


Raghbar Dial's ovidence clearly supports the 
contention of the vendees aud that he is not 
only a mere relation but also is on friendly 
terms with the pre-emptor and the nephew of 
the pre-emptor’s father who assisted in ar¬ 
ranging the sale, we find that Bhagat Ram 
did acquiesce and is, therefore, debarred from 
bringing this suit. 

We, therefore, accept the appeal and dis¬ 
miss the plaintiff’s suit with costs. 

We also dismiss the appeal dealing with the 
costs awarded by the Trial Court and direot 
that tho costs of the defoudants-vendees will 
be paid throughout by Bhagat Ram, plaintiff. 

z - Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Nos. 1240-48 of 1922. 

February 18, 1924. 

Present :—Mr. Justioe Mukerji. 

ALI HUSAIN AND OTHERS—DEFENDANTS— 

Appellants 

versus 

SYED MAZAHIR HUSAIN—Plaintiff 

—Respondent. 

Oust'-in— Abadi— Ryots, right of, to transfer site of 
h'use—Miuza Dattana, Muzajjarnagar District — 
L«ctao' of sonic Co-shmrs, effect of—Jtvil Procedure 
C'Ac (.ft/ l’ 100 — Appeal, second—Custom 

question of—High Court, pinocr of. 

It is always open to tbo High Court in aeoond 
appeal to sea wh ther an og'nion on ous tom whioh 
has been pronounco! by the lower Courts was or was 
uot bi-ed on sufficient eviuonoo 

Muhamma l Kan.il v. Imtiaz Fatima, 4 Ind. Cas. 
457 ; 8 A 557 ; 10C. L. J. 297 ; 11 Bom. L R. 1210 
14 C W N. 59 ; 19 M. L. J. fi >7 ; 18 O. 0. 188 ; 86 
I A. 210 (P. C ), distinguished. 

Ram Dilas v. l. a l huhadur, 10 A. 311 ; A. W. N. 
(l'.»08) 112 : 5 A L J. 460 ; 4 M. L T. 1G3 : Faiyaz 
Alt v. Itckhab Das, 01 Ind Cas; 24 ; 19 A- L. J. 101. 
follOWOd. 

A oil-tom whioh pormits a ryot * in a village to 
transfer not only tho materials of his honso but 
also tho site on whioh tho hou 60 stands oan bo rooog- 
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niged only when there ia absolutely dear evidence 
to that edeot. 

Nosuoh ouatom prevails in mama Datiana in the 
Muzaflarnagar Diatriot. 

Whore some ol the oo-shires have negleoted to 
take steps to avoid transfers made by people who are 
nothing but ryots in the village, their laches oannot 
afoot the rights of the other oo-sharora in the vil¬ 
lage. 

Ram Bilas v. Lai Bahadur, 3) A. 311 ; A. W. N. 
(1003) 112 ; 5 A. L. J. 456 ; 4 M. L. T. 169, followed. 

Second appeal from the decree of the Sub¬ 
ordinate Judge of Muzaffarnagar, dated the 
10th of May 1922. 

Messrs. E. A. Howard and M. A. Aziz , for 
the Appellants. 

Messrs. S. A. Haidar and Iqbal Ahmad, for 
the Respondent. 

JUDGMENT: —This appeal aud tho con¬ 
nected appeals No3. 1247 and 1218 of 1922, 
are concerned with only ono question, namely, 
whether the evidence that was adduoed in the 
Court of first instance by tho appellants 
Bhould havo been held to bo sufficient to prove 
tho custom set up by the appellants, namely, 
one in the village of Datiana, by which a 
ryot could transfer not only the materials cf 
hiB house but also the 6ite over which the 
house stood. 

The case has been ably argued on both 
sides. Mr. Agha Haidar, has taken a prelimin¬ 
nary objection to the hearing of the appeal. 
He argued, on the authority of a sentence to 
be found in the case of Muarminaxi Kamil v. 
Imtiaz Fatima (1), that a question of custom 
was a question of fact and this Court could 
not go into it in second appeal. It appears 
that in tho case before their Lordships of the 
Privy Council a custom had been set up and 
had been negatived by both the Courts in 
India. It is a parotice with the Privy Council 
not to allow a question of fact to bo re-opened 
on which the Courts in Iudia have agreed to 
pronounco tho same opinion. It was with 
respect to such a matter that their Lordships 
remarked that they would not go into tho 
question of custom. The question did not 

(1) 4 Ind. Cas. 457 ; 31 A. 557 10 0. L. J. 29 ; 11 
Bom. L. R. 1210 ; 14 C. W. N. 59 ; 19 M. L. J. C97 ; 
18 0. 0. m3 ; 36 I. A. 210 (P. 0-). 


arise with reference to section 100 of the 
Civil Procedure Code with which I have to 
deal in this case. A regular string of authori¬ 
ties in this Court has held that it is always 
open to the High Court in second appeal to 
see whether an opinion on custom which has 
been pronounced was based or not on suffici¬ 
ent evidence. The case of Ham Bilas v. Lai 
Bahadur (2) distinctly held this. There aro 
subsequent cases too and one of them is that 
of Faiyaz Ali v. Bekhab Das (3). I, there¬ 
fore, overrule the preliminary objection and 
allosv the appeals to he argued on the merits. 

To begin with, the village in question has 
been found by the lower Appellate Court to be 
a purely agricultural villago. On this point 
nothing has been addressed to me to indicate 
that this was not a correct finding. Indeed, 
this finding has not been challenged in the me¬ 
morandum of appeal. I have ascertained with 
reference to the Census statistics of the last 
Census of 1921 that Datiana has a population 
of 2,499 souls. Evidently there is a very large 
population of ryots in tho village as all theso 
2.50J souls could not be the proprietors. When 
a question of custom arises, one in tho first 
instance likes to look into the wajib-ul-arz to 
see whether it has auything to say or not on 
it. The wajib-ularzes in tho present case are 
two iu number, namely, one prepared in 18/3 
and tho other in 1863. I'he wajib-ul-arz of 
1861 in para. 14 dearly lays down that the 
adadi or the village site is tho property of the 
zemindars alone. It shows that when a ryot 
comes to live in the village he has to pay a 
present (Basum). When ho goes away he 
can take away tho materials provided these 
have not been supplied to him by the 
landlord. Tho wajib-ul-arz of 1873 does 
not specifically say anything on the position of 
tho ryots but it declares that they render such 
service as their casto would permit. 

It has been urged that these wajih-nl-arzes 
aro really tho handiwork of the zemindars 
and that there is no binding authority on tho 
ryots. This is, however, nob a correct view 
of the matter. They aro supposed to have 
boon prepared by authorities who are anxious 
to note down all the customs provailing in tho 
village. 

(2) 30 A. 311 ; A. W. N. (1909) 112 <; .5 A- L. J. 
156 ; 4 M. L. T. 169. 

(3) 61 Ind. Caa. 24 ; 19 A. L. J. 104. 
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It is conceded that the names of the ryots 
are not to bo found in the kheioats. The ryots 
are certainly not proprietors of an inch of 
the soil of tho village. There was a partition 
in tho village in 1895, aud, as would be ex¬ 
pected, the ryots were no party to that parti¬ 
tion. Tho question then is whether, in the 
circumstances of this particular case, the 
appellants have succeeded in proving that 
there is such a custom in the village by which 
they are entitled to sell the property of 
another sot of persons, namely, tho zemindars. 
There can bo no doubt that there have been 
cases in which tho existence of such a custom 
has been recognised ; but such a custom can 
bo recognised only when there is absolutely 
clear ovidonce to that effect. 

As I have said, there was a partition in 
tho village in 189 j and the village was divided 
up. All co-sharers would not bo as careful to 
guard their rights as some of thorn. Some 
may be neglectful and others may bo on their 
guard. If some of the co-sharers have ne¬ 
glected to take steps to avoid transfers made 
by people who are nothing but ryots iu tho 
village, their laches cannot affect tho rights 
of tho other co-sharers in the villago. These 
arc matters which must bo borne in mind 
before we examine the evidenco in this con¬ 
nection. The remarks of Stanley, C. J., in the 
Dull Bench case of Ham Hit os v. Lai La ha- 
dur arc very very instructive. A man 
may say, " well in such and such cases I 
have been neglectful of my rights but why 
should I not keep an eye over my rights iu 
future. " That is exactly au attitude which 
may be lawfully taken by the co-sharers of 
tho villago 

In thisc ise there are 36 salo deeds. Forty-six 
were produced but 10 of these were not prov¬ 
ed. Twenty out of these *1G related to transfers 
which took place within 12 years of the suit. 
Thus, they were transfers of recent times and 
transfers which could yet he impeached and 
the transferees ejected by the landlords. Who 
knows but the present three cases m ly bo 
only tost cases brought before suits should be 
brought in respect of the other cases ? Out of 
the 1G cases of salo, 1.5 wore made by persons 
who were either zemindars or muafidars in 
tho village. Thus, we are loft with only, as 
the learned Subordinate Judge lias remarked, 

11 sales, which are more than 12 years' old. 


I have already remarked that the village is a 
very large one. ^ It has a population of about 
2,500 souls. Which among these ryots have 
been transferring their house, is a matter, 
which would not always come to the know¬ 
ledge of the landlords. The learned Munsif 
got prepared a statement in a tabulated form 
as to how those sale-deeds stood. Ho found 
that in 10 cases the sale-deeds affected the 
property of absentee landlords. This may 
account for some of tho sales. Now, the ques¬ 
tion remains whether these 11 salo-deeds 
which undoubtedly relate to transfers made 
moro than 12 years before the institution of 
tho present suits should be taken as sufficient 
evidenco to establish a custom iu tho village 
in question. Having regard to the largeness 
of numbers o' tho ryots, I am clearly of 
opinion that these instances are wholly in¬ 
adequate. Mr. Aziz who has taken great 

pains over these cases has pointed out to mo 

that in several of the casos some of tho co¬ 
sharers attested the sale-deeds. Now this at¬ 
testation does not neoossarily signify that tho 
attestating co-sharers believed that tho ryots 
had, under a custom, the authority to trans¬ 
fer zemindars' proporty, namely, tho sites 
of the house. On tho other hand, that 
attestation may show and probably does 
show that, the purchaser was anxious to 
have the consent of the landlord so that 
in luturo trouble might he avoided. If 
the village had been small and if there had 
been 11 ancient sales something might bo 
said as to the sufficiency of this evidenco. But 
where there arc about 2,500 ryots, 11 ancient 
sales will not establish a custom, which is 
supposed to take away another man's property. 
As I have already said, if a man has been 
neglectful of his rights in certain cases that 
does not mean that ho should bo compelled to 
forego his remaining property. There are two 
judgments but none of these judgments show 
that any custom of transfer of tho sites of tho 
houses by ryots was recognised by them. Tho 
sale certificate and tho Dukhahiama only prove" 
that a ryot made a mortgage and his property 
was sold. 

iwo learned Judges of the Courts below iu 
thoroughly painstaking judgments have dis¬ 
credited the custom and my reading of tho 
evidence leads me only to support their 
opinion. 
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I hold that the evidence adduced in the 
circumstances was not sufficient to establish 
the custom contended for. 

The appeal fails and is dismissed with 
costs. 

2 , k. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 855 of 

1922. 

October 24, 1923. 

Present : —Mr. Justice Odgers. 

THE MADRAS AND SOUTHERN 
MAHRATTA RAILWAY Co., Ltd- 
Defendant—Petitioner. 
versus 

B. KRISHNASWAMI CHETTY- 
Plaintiff —Respondent 

Railways Act (IX of 1800) ss. 7*2, 7f>— Risk Note 
Form B—Loss of goods—Damages, suit for—Burden of 
proof. 

Iq a auit to recover damages from a Railway Com. 
pany for Iona or deterioration of gooda consigned to 
tho Company for carriugo under Rink Note Foim B, 
the onus ia upon tho plaintitl to establish how the 
log* or deterioration waa caused. He must prove 
wilful negloot of or theft by Railway servant*, before 
anyquo*ti>u of robbery from a running train is 
reached, this being an exception to wilful cegloot 
tho mere faot that tho Railway ?ot* out to _prove 
robbery from a running train and fail* will not 
relieve tho plaintill of tho initial onus. 

B. D. d C. 1. Railway Co. v. llanchodlal Chotalal 
d Co ., 52 Ind. Ca* 51G ; -13 B. 7o9 ; 21 Bom. L- R. 
779 ; Narayana Aiyar v. South Indian Ry Co , Ltd., 
75 Ind. Cas. 2G0 ; 18 L. W. 322 ; (1923) M. W. N. 
731 ; Madras d Southern Maharatta Ry. Co., Ltd. v. 
Mattai Subba Rao , 55 Iud Ca*. 754 ; 48 M. G17; 
(19*20) M. W. N. 198; 11 L- \V. 358 ; 38 M. L J. 3C,0; 
^8 M L. T. 49f relied on. 

Petition under section 25 of Act IX of 1887, 
praying tho High Court to revise tho decree of 
tho Court of the Subordinate Judge of Bezwada, 
in S. C. suit No. 45 of 1922. 

Messrs. Brightwell and NorscLy , for the 
Petitioner. 

Mr. Narayana Aiyar , for the Respondent. 

10—18 


JUDGMENT. -r-This is a revision petition 
to revise the judgment of the Subordinate 
Judge of Bezwada in a suit wherein the 
plaintiff sued the Madras and Southern 
Mahratta Railway Company for damages 
for the loss of a bale of towels which was 
consigned to him by one Ayyalu Naidu of 
Madras for carriage to Bezwada. The hale 
was lost or rather was not delivered to the 
consignee. The value of the article conveyed 
is claimed as Rs. 261-5-7 plus Rs. 1-8-0. The 
plaintiff also claimed tho estimated profit on 
the sale of this bale in Bezwada Rs. 37-8-0. 
The latter item, I think, he is not entitled to re¬ 
cover as there is no evidence that he put the 
Railway on notice that this amount would be 
claimed. The consignor unfortuuately con¬ 
signed these goods under the Risk Note Form 
B undor which he undertakes to hold the Rail¬ 
way Company free from all responsibility for 
loss except for loss due to tho wilful neglect 
of the Railway Administration or to tho 
theft by or to tho wilful neglect of its ser¬ 
vants. Wilful neglect is whittled down not to 
include fire or robbery from a running train. 
The Risk Note, it is obvious, throws all the 
onus on tho plaintiff. But the defendants in 
the lower Court assumed the onus of proving 
that the loss had been caused by robbery from 
a running train. The learned .Subordinate 
Judge held that tho defendant Company had 
failed in this attempt, and Mr.Srinivasagopala- 
ehari who appears for them does not make 
any effort to say that this finding is wrong. 
One would have thought that tho Railway 
would have been content to lot the plaintiff 
try to discharge tho extremely heavy onus 
that lies upon him under this contract. The 
learned Subordinate Judge says: 

“Tho special plea raised by the defendant 
has not been proved. I am inclined to 
hold that tho bale was lost by the negli¬ 
gence, etc., of the defendant.” 

It was obviously practically impossible for 
the plaintiff to prove wilful negligence by the 
Railway Company. I have oxaimned tho evid¬ 
ence and all that was proved was that when 
the train was stopped at Ongole and tho Guard, 
D. W. 2, wont to check the seals he found the 
doors of ono of the covered vans open and 4 
articles missing and the plaintiff’s bale was 
one of them. Ono is very much tempted to 
think that where the Railway Company has 6 
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or 6 of its servants travelling in the train it is 
not necessary to look to any outside agency to 
found a case of theft. But I cannot say that 
* that has been established by evidence. In a 
similar case in B. B. d C. I. Railway Company 
v. Ranchhodlal Chotalal d Co. (1), which 
also avose on this Risk Note B the learned 
Judges point out that though the defendants 
havo failed to prove theft from the ruuning 
train, the onus is, of course, still on the plaint¬ 
iff to prove uegleot or theft by railway ser¬ 
vants. This, they poiut out, should have been 
done before any question is reached of robbery 
from a running traiu as that, namely, robbery 
from a runuing traiu, is an exception to wilful 
neglect. It has also boon established in 
Narayana Aiyar v. The South Endian Railway 
Comp any, Ltd. (2), that the ouus is upon the 
plaintiff to establish how the loss or deteriora¬ 
tion was caused though thero the Risk Note was 
Form 11. The case in The Mad ras uni Southern 
Mahratta Railway Co., Ltd. v. Mattai Suhba 
Rao, f3) cited by the learned Counsel for the 
defendant docs not seom to me to touch the 
case. I am, therefore, with great reluctance 
constrained to come to the conclusion that the 
plaintiff has no remedy on this Risk Note B on 
tlio evidenc: as it stands. The suit must, 
therefore, bod'-missed. I’ho question is whe¬ 
ther I should iullict costs ou the plaintiff. 
The defendant, as stated, attempted to prove 
loss by robbery from a running train and 
assumed that onus at the trial and failed. 
This is, as I pointed out, wrong. I do not 
think that the plaintiff suffered any prejudice 
from that procedure, but, on the whole, I am 
inclined to dismiss the suit without costs. 

K. Suit dismissed. 

(1) 52 Ind. 0.19. 516. 43 B. 7r,9; 21 Born. L.R. 779. 

(2) 75 in i. Ca-\ 2GO ; 18 L- W. 322 ; (1923) M. W. 
N. 731. 

(3) 65 Ind. Ca*. 754 ; 43 M. 617 ; (1920) M. W. N. 
198 ; 11 L. W. 353 : 38 M. L J. 8r,Q ; 28 M. L. T. 49. 


LAHORE HIGH COURT. 

Civil Revision No. 428 of 1923. 

December 14, 1923. 

Present :—Mr. Justice Martineau. 

SUNDAR MAL —Plaintiff—Petitioner 

versus 

KAMAL DIN and others —Defendants— 

Respondents. 

Provincial Small Cause Cour/s Act [IX of 1387) 
Sch. II, Art. 35(h) — Suit to recover value of tree cut 
ani removed by defendant, nature of—Suit, whether 
cognisable by Small Cause Court. 

A suit to roojver to value of a tree alleged to have 
been out and removed by the defondant from the 
plaintiff's field falls within the purview of Artiolo 35 
(ii) of Schedule 11 to the Provincial Small Cause 
Oouits Aot and is, thoroforo, not oognisable by a 
Small Cause Court. 

Pam Prasad Pr.imanih v. Sricharan Alandal, 41 
Ind Ca*. 276 ; 27 C. L. J. 694 ; 21 0. W. N. 1109, 
relied on 

Potition under section 25 of the Small 
Causo Courts Act, for revision of the decree 
of the Subordinate Judge, 3rd Grade, and Judge, 
Small Causo Court, Hoshiarpur, dated the 
9th February 1923, dismissing the claim with 
costs. 

bheikli taz Muhammad, for the Petitioner. 

JUDGMENT. —The plaintiff sued for 
Rs 25 for tho value of a tree alleged to havo 
been cut and removed by the defendants from 
plaintilt’s land. Tho suit appears to havo been 
tried by tho lower Court in its capacity as a 
Small Causa Court as thero was an order by 
the Senior Subordinate Judge sending the case 
to tho Small Cause Coutt. Tho suit has been 
dismissed, and the plaintiff has applied to this 
Court for rovision. 

The oaso is one falling under Article 35 tho 
(ii) second Schedule to tho Provincial Small 
Cause Courts Act, as the defendants aot, for 
which tho plaintiff asks for compensation" 
amounts to mischief or theft. See Rainprosad 
Pramatnk v. Srirh,iran Mandal (1). The losvor 
Court had, therefore, no pawer to try tho ease 
as a Small Causo Court. 

Further, it seems that no evidence has been 

taken. No witnesses woro produoed in Court), 

(1) 41 In 1. 0.19. 276 ; 21 C. W. N. 1109 ; 27 C. h. 

J. 694. 
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and although a Commission for local investiga¬ 
tion was issued there is no report of the Com¬ 
missioner. The lower Court is wrong in think¬ 
ing that the Commissioner made a report that 
the tree was outside the plaintiff s field, lho 
report which the lower Court is referring to is 
a report made in a case brought by the plaintiff 
against another defendant, and is not one made 
in the present case. 

I accordingly accept this application, set 
aside the decree, and direct the lower Court 
to re-try the case in its capacity as the Court 
of a Subordinate Judge. No order as to costs 
in this Court. 

Z. k. Decree set aside. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 164 of 1922. 

December 8, 1923. 

Present : -Mr. Baker, J. C. 

VARDHMAN -Defendant—Appellant 

versus 

Messrs. RADHAKI3HAN and JAIKISHAN 
—Pl aint iffs—Respondents. 

Principal and agent- Fraud by agent—Principal, 
liability of, to third persons. 

A principal ia liable to third persons in a civil suit 
for the fraud ol his agoot uotlag within the scope of 
hia authority whether the fraud ia committed for the 
benefit of the principal or for the benefit of the agent. 

Shcrjan Khan v. Almuddi, 31 Ind. Cas. 5'J8 ; 43 0. 
611 ; *20 C. W N. 264 ; 23 C. L J. 225 ; Lloud v. 
Grace Smith d Co., (1J12) A. C. 710 ; 81 L. J. K. B. 
1140 ; 107 L. T 531 ; 6G S. J. 723 ; 23 T. L. R. 6*7, 
rolied on. 

Appeal against the decree of the District 
Judge, Nimar, in Civil Appeal No. 84 of 1921, 
dated tho 9th December 1921. 

Mr. V. V. Chitale, for the Appellant. 

Mr. S. B. Gokhale, for the Respondents. 

JUDGMENT. —The facts of this case are 
simple. The plaintiff and defendant are firms. 
There were dealings between them. In the 
course of these dealings the plaintiff paid 
Rs. 3,000 to one Kesholal, au employee of the 
defendant s firm. Kesholal ran away with tho 
money, and the only question is who is to 
suffer the loss. 


Both the Courts below have found that 
Kesholal was acting as defendant s agent and 
defendant must, therefore, bear the loss. The 
defendant makes this second appeal. 

The lower Appellate Court has found that 
Kesholal had express authority to receive the 
money, the plaintiff was, therefore, justified in 
making the payment to him and the defend¬ 
ant is liable for it. 

It is admitted that Kesholal was in the 
employ of the defendant s firm and ho used 
to go to the Railway Station to receive and 
despatch consignments, and that he was em¬ 
ployed in weighment of cotton, etc. There 
is also evidence that it is customary at 
Khandwa to pay money to the known ser¬ 
vants of firms without any special authority. 
In the present case it is admitted that 
Kesholal was sent along with one Bharmal, a 
boy, who was a relation of the manager of the 
defendant’s firm, to tako money from the 
plaintiff, and a letter was also sont with them. 
The money was not then paid and tho letter 
was takon back. If this letter had been pro¬ 
duced, it would have been shown whether tho 
money was to be paid to Kesholal or to Bhar¬ 
mal, Kesholal returned on subsequent dates 
without the letter and asked for money. For 
various reasons tho money was not paid for 2 
or 3 days and ultimately it was paid to him by 
the plaintiff and he made away with it. 

I do not think that sufficient grounds have 
been shown for differing from the view of 
the learned District Judge that Kesholal was 
the agent of the defendant. The learned 
Counsel for the appellant relies on the case of 
Gupul Chandra Bhattacharjee v. Secretary oj 
State for India (1), which lays down that a 
master is liable for tho fraud of his servant 
committed in the course of his service and for 
the master's benefit, though it is not neoos- 
sary that the benefit should accrue to the 
master ; and that a master is not liable for 
misconduct of the servant committed for 
the servant's own private benefit. Although 
this case has not beeu expressly overruled, 
there is a later case of the same High 
Court, Sherjan Khan v. Alirnuddi (2), in 
which it is held that the principal is liable 

(1) 1 I nil. Cas. 735 ; 36 C. Gl7 ; 13 O. \V. N. 019. 

(2) 31 lad. Cas 5J8 ; 43 C. 511 ; 20 C. W. N. 263; 
23 C. L. J. 226. 
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to third persons in a civil suit for the 
frauds and other malfeasances of his 
agent in the course of his employment al¬ 
though the principal did not authorise or 
justify or participate in, or, indeed, know 
of such misconduct or oven if he forbade 
the acts or disapproved of them. The princi¬ 
pal is not liable for the torts or negligences of 
his agent in any matters beyond the scope of 
the agency uuless he has expressly authorised 
them to be done, or he has subsequently adopt¬ 
ed them for his owu use and benefit ; and 
tho case in Gopal Chandra Bhattacharjec v. 
Secretary of State for India (1), is mentioned as 
one of those recognising the dootrine that acts 
of fraud by the agent, committed in the course 
and scope of his employment, form no excep¬ 
tion to tho rule whereby the principal is held 
liable for the torts of his agent, even though 
he did not, in fact, authorise the Commis¬ 
sion of the fraudulent act, and eomo of tho 
dicta in Gopal Chandra Bhattacharjec v. Secre¬ 
tary of State (1) are stated to be based on a 
misapprehension of the expression “ for the 
master's benefit". This case is based on the 
decision of tho House of Lords in Lloyd v. 
Grace Smith t& Co., (3) which lays down that 
the principal i6 liable for the fraud of his agent 
acting within the scope of his authority, 
whether fraud is committed for the benefit of 
the principal or for the benefit of tho agent. 

The only question, therefore, is whether 
Kesholal was acting as tho agent of tho defen¬ 
dant when tho payment was made to him. In 
view of tho fact that lie had been sent to 
collect the money before with a letter from 
the defendant and that nothing had occurred 
in the interval between that and the pay¬ 
ment to tho plaintiff, to show that his autho¬ 
rity had been revoked, I am of opinion that 
the plaintiff was justified in regarding him as 
the agent of the defendant, in so far as tho 
payment of the money was concerned. 

Jt has been contended that the plaintiff 
ought to have been put on his guard by the 
fact that on his subsequent visits Kesholal 
had not brought the letter, but tho letter 
having once been brought the plaintiff would 
naturally assume that Kesholal had authority 
to receive money unless the defendant gave 
the plaintiff a notice to the contrary. In 

(?) (1912) A. C. 716 ; 81 L. J. K. B. 1110 ; 107 L 
J. Obi ; 06 S. J. 7‘23 ; 28 T. L. K. 547. 


these circumstances, I am of opinion that the 
view of the lower Courts is right and should 
be confirmed. In view of the remarks in 
Sherjan Khan v. Alimnddi (2), I do not think 
that it is necessary to discuss the ruling in 
Gopal Chandra Battacharjee v. Secretary of 
Stale for India (l), in which the facts are not 
tho same as they are here and were of a 
samewhat peculiar nature. 

The appeal is dismissed with costs. 

2. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 264 of 1922. 

January 10, 1924. 

Present: —Mr. Justice Broadway and 
Mr. Justico Zafar Ali. 

VIR SINGH and KEHR SINGH— 
Plaintiffs —Appellants 

versus 

NIHAL ClIANl) and others— 
Defendants—Respondents. 

Pre-emption, suit for—Acquiescence — Estoppel- 
Lease taken by pre.cmptor from vendee—Partition pro¬ 
ceedings, participation in. 

The action ol a preomptor in taking on lease from 
the vendee a portion of the land sold cannot be treat¬ 
ed as acquiescence in the sale so as to debar him 
from suing to pro-ompt tho sale ; nor does his parti¬ 
cipation in partition proooodings instituted by the 
vendeo operate to havo that eQeot. 

'Ihamman Singh v. Jamal-ud-din, 7 A. 442 ; A. W. 
N. (1885) 70 ; 4 Ind. Deo. (N.b.) 689. relied on. 

Fateh Chand v. Kir pa Singh. 13 lud. Cas 561 ; 18 
P. P. 1912; 76 P. \V. R. 1912 ; 45 P. L. R. 1912; Idris 
v. Skinner 66 led Cas. 723; 82 P R. 1919 ; 45 P. W. 
It. 1919; 126 P. L. K. 1920 (PC ) Kishan Laly- 
Ishri, 29 A. 237 ; A W. N. (1905) 2G0, distinguished. 

Second appeal form the decree of tho Addi¬ 
tional Judge, Lahore, dated the 20th Decem¬ 
ber 1921, reversing that of the Senior Sub¬ 
ordinate Judge, Lahore, dated tho 6th May 
1921, and dismissing tho plaintiffs’ suit. 

Sardar Kharak Singh, for the Appellants. 

Diwan Mehr Chand, for the Respondents. 
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JUDGMENT. —This appeal lias arisen 

out of a suit for pre-emption brought by two 
brothers, Kehr Singh and Vir Singh, in respect 
of a transfer of land under a deed of sale dated 
the 24th January 1919. The suit was 
brought three days before the expiry of the 
period of limitation fixed by the Statute. 
The consideration was Rs. 10,500 as entered 
in the deed of sale. 

The Trial Court granted the plaintiffs a de¬ 
cree on payment of Rs. 10,500 hut this decree 
was set aside on appeal by the vendees, by 
the Additional Distriot Judge. It was held 
that the plaintiffs were estopped from bringing 
a suit on the following grounds:— 

(1) That subsequent to the sale one of the 
pre-emptors Kehr Singh, had takcD a portion of 
the land 6old from the vendee under a lease. 

(2) The said Kehr Singh was present 
throughout certain partition proceedings initia¬ 
ted by the vendees; and 

(3) He actually reoeivod possession of the 
land which fell to his 6haro and the share of 
his brother, Vir Singh. 

For these reasons the learned Additional 
District Judge held that Kehr Singh himself 
was estopped from bringing the 6uit and fur¬ 
ther that Vir Singh was also estopped inas¬ 
much as Kehr Singh had been acting through¬ 
out on his behalf. 

Against this decision the pre-omptors have 
come up to this Court in second appeal 
through Mr. Kherak Singh. 

Reference bad been made to Kripa liam 
v. Gar Ltukhsh (1), but the learned Vakil did 
not think it necessary to lay the case before 
us. He relied mainly on Thamman Singh v. 
Jamal-ud-Din (2), which co some extent is 
in his favour. Mr. Mohr Cband on behalf of 
the respondents rested bis case on Fateh 
Chand v. Kirpa Singh (3), Idris v. Skinner (4), 
and Kishan Lai v. Ishri (5). b'ateh Chaml v. 
Kirpa Singh (3), does not assist the learned 
Vakil. The facts there were entirely different 

(1) 2 P B. 1803- 

(2) 7 A. 412; A. W. N. (1886) 70; 4 Ind. Caa. (N.S.) 
689. 

(8) 18 Ind. Csb. 661; 48 P. R. 1912 ; 76 P W. R. 
1912 ; 46 P. L. 11. 1912. 

(4) 60 Ind. Can. 728; 82 P. K- 1919; 46 P. \V. U. 
1919 ; 120 P. L. H. 1920 (P. C. . 

(6) 28 A. 287 ; A. W. N. (1905) 260. 


from the facts of the present case. There it 
was held that the pre-emptors had taken part 
in the sale negotiations. Idris v. Skinner (4) 
has really no bearing on the case before us. 
Their Lordships of the Privy Council were 
dealing with a defence set up by porsons who 
were practically vendees. In the present case 
the situation is quite different. In Kishanlal 
v. Ishri (5), it was held by Bauerji, J., that in 
a suit for pre-emption based on custom, when it 
was found that the pre-emptor had knowledge 
of his right and was also aware of the sale, 
but notwithstanding this accepted a lease of the 
land, the acceptance of the lease amounted to 
such an acquiescence in the sale as would bar 
his right to 6ue. No reason was given for the 
conclusions therein arrived at and in the pre¬ 
sent case wo are unable to see that Kebr 
Singh’s action in taking on lease a portion only 
of the land sold can bo treated as acquiescence 
in the sale itself either on his own account or 
on behalf of bis brother. Similarly, Kebr 
Singh’s presence throughout the partition 
proceedings in the present case did not, 
in our opinion, e6top him from bringing 
the present suit. In any event, wo cannot see 
how it could possibly act as an estoppel against 
Vir Singh. In this view of the caso the 
appeal must succeed. 

Mr. Kharak Singh attempted to go behind 
the finding as to the consideration-mouey but 
was compelled to concede that the finding was 
one of fact. 

The appeal is, therefore, accepted and the 
plaintiffs' suit decreed with costs throughout. 
The sum of Rs. 10,500 should be deposited in 
the Court of first instance on or beloro the 
10th of February 1924. We have fixed this 
period as it was the same period that was fixed 
by the Trial Court within which the money 
was paid according to the learned Vakil In 
the event of the money not being paid within 
time the 6uit will stand dismissed with 
costs. 

Z. k. 
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SHEOKABAI V. GANPAT 

NAGPUR JUDICIAL 
COMMISSIONERS COURT 

Second Civil Appeal No. 150-B of 1922. 

December 5, 1923. 

Present: —Mr. Baker, J. C., Mr. Kotval, 

A. J. C. and Mr. Prideaux, A. J. C. 

Mt. SHEOKABAI— Plaintiff- 
Appellant 
versus 

GANPAT AND OTHERS—DEFENDANTS — 

Respondents. 

Hindu l aw — Adoption—W idow re-married, whi ther 
cun give sou in adoption. 

The Hindu Law does not provido (or theire-marriage 
of a Hindu widow ; on ro-marriage. therefore, a 
widow's connection with the family of her husband 
ceases and she has do power, after re-m.airiage, to 
give in adoption her sou by hoi first husband, unless 
the latter had expressly authorised her to do so. 

Case law discussed. 

Second appeal against the decree of the 
Additional District Judge, \kola, dated the 
13th October 192i, in Civil Appeal No. 19 
of 1921. 

Mr. A. V. Khare, for the Appellant. 

Messrs. P. C. Dutt and li. B. N. G. Bose, 
for the Respondents. 

JUDGMENT. —Plaintiff No. 3, the pre¬ 
sent appellant, states that she is the owner of 
held Survey No. 85 of Monza Naudura, that 
she leased this out to plaintiffs Nos. I and 2 
lor live years at Rs. 250 per year, and that 
the lessees were put in possession, but some 
throe months before the suit the defendants 
obstructed thoir cultivation and dispossessed 
them of the field. 

The suit was, therefore, originally filed for a 
permanent injunction, and subsequently a 
prayer for possession of the field was added. 
Defendants Nos. 1 and 3 are lessees of defend¬ 
ant No. 2. They contend that plaintiff No. 3 
is the widow of the original owner Mahadu. 
.She took defendant No. 2 in adoption on 22nd 
January 1917 at Naudura. The adoption 
dood was written on the same date hut it 
could not he registered owing to Sheokabai’s re¬ 
fusal. The plaintiffs then filed an application 


amending the plaint, wherein they stated 
that even if the adoption took place, it is 
invalid as the defendant No. 2’s natural 
mother had re-married before it took place, 
and that defendant No. 2 was in law an 
orphan and had neither parent to give him 
in adoption. The fact of the re-marriage 
was admitted, but it was pleaded that this did 
not invalidate the adoption. 

The findings of tho Trial Court may be sum¬ 
marised as follows. In spite of the 2nd 
defendant’s mother's re-marriage, she was 
competent to give him in adoption and the 
adoption was not invalid on that account. 
In Berar, for a widow to adopt after her hus¬ 
band's demise the husband's authority is not 
necessary. A widow can also adopt unless 
her husband had prohibited her from doing so. 
As regards the factum ol adoption, the Trial 
Court held against it. It further held that 
there was nothing to show the defendant No. 2 
was enjoying the property after the adop¬ 
tion. The plaintiffs’ were given a decree for 
possession of the field. 

On appeal the lower Appellate Court found 
the adoption proved. It, therefore, reversed 
the decree of the Trial Court and dismissed 
the plaintiffs' suit. Against this decision the 
present appeal has been Sled. 

It is hero contended inter alia that defondant 
No. 2's mother having re-married before the 
adoption, such adoption is invalid. It is also 
argued lor the appellant that the power of ad¬ 
option is derived from the Hindu Law texts, 
collected by Mayuo in his Hindu Law, at page 
137, and that a widow in giving her sou exer¬ 
cises not an independent but a delegated autho¬ 
rity. The authority to give or take comes from 
the husband and a wife cannot give a son 
away without her husband's consent when he 
is alive: see Rangubai v. Bhayirathibai (1), It 
has been held by the Bombay High Court in 
Pnnchappa v. Sanganbasaw a (2), that a Hindu 
widow has no power, after her re-marriage, to 
give in adoption her son by her first 
husband, unless he has expressly authorised 
her to do so. This case was considered by 
the same High Court in Pullabai v. 

(1) 2 B. 377; 1 Ind. Deo. (N. S.) 674. . 

(2) 24 B. N9: 1 Bom. L- R. 543, 12 Iud. Dec (N.S.) 
59G. 
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v. Mahadui'S) which lays down: “ Assuming 
that the mother has by Hindu Law a right to 
give her son in adoption the Hindu Widows 
Re-marriage Act (XV of 1816) does not afford 
any indication that the Legislature intended to 
deprive her of it." In a recent case Fakir- 
appa Veerbhadrappa v. Savitreiua Sang- 
appa (4), the case of Panchappa v. Sangan- 
basawa (2) was followed, and that of Putlabai 
v. Mahadu (3) was overruled. This sase was 
heard by a Full Bench. 

For the respondents Basorey v. Ballabh- 
dass (5), Sitaram v. Laxman (6), and Appa v 
Damdia (7) are quoted. But these cases do 
not deal with the question before us but deal 
with the effects of the Hindu Widows Re¬ 
marriage Act and the widow’s right on the 
re-marriage to her husband’s property or to 
the property left by her son born of her first 
marriage, the son having died after the 
re-marriage. 

The reasoning to bo found in the judgment 
in the case of Fakirappi Veerbh idrappa v. 
Savitrewa Sangappi (4) has our concurrence. 
The Hindu Law did not provide for the re¬ 
marriage of a Hindu widow. On re marriage 
a widow’s connection witli the family of her 
husband, connection necessary in the act of 
adoption, coases, and we agree with the latest 
ruling of the Bombay High Court that such 
an adoption as is found to have taken place in 
the present case is opposed to the fundamental 
principles of Hindu Law. The result is that 
the adoption of the second defondant by the 
present appellant is invalid. Wo allow the 
appeal, set asido the decree of the lower Ap¬ 
pellate Court and restore that of the Trial 
Court. The respondents will pay tho appel¬ 
lant's costs in all three Courts. 

z - K - Appeal allowed. 

(P) 1 Ind. Caa. 659 ; 83 B- 107 ; 10 Bom. L. R. 
1184. 

(4) 69 Ind. Caa. 318; 23 Bom. L R. 482. 

(6) 8 Ind. Caa 1156; 6 U. L. R. 171. 

(6) 17 Ind. Caa. 133; 8 N. L. R. 128 . 

(1) 47 Ind. Caa. 047; 14 N. L. R. 14J. 


LAHORE HIGH COURT 

Civil Revision No. 539 of 1923. 

January 8, 1924. 

Present :—Mr. Justice Moti Sagar. 

SARDARI LAL and another —Plaintiffs 

—Petitioners 

versus 

MOHAR SINGH and others— 
Defendants -Respondents. 

Civil Procedure Code (Act V of 1908), 0. XVI, r. 1— 
Summonses to witnesses, party, right of to - Application 
made at late stage—Court, whether can refuse applica • 
lion—Procedure. 

A party to a suit is entitled as of right to aum- 
monaea for hia witnesses. So long aa an application 
ia made after the inatitution of the suit, the Court is 
bound to issue the summonses. If the application 
is made at auoh a late stage of the proceedings that 
the witnesses oannot bo served, the Court may refuse 
to adjourn the oaso for their attendanoe, but, it has 
no power to refuse to issue summonses. 

Bhagwat Das v. Dtbi Dei, 1G A. 218 ; A. W. N. 
(1894) 45 ; 8 Ind. Dec. (N. S.) ; Kaji Ahmad v. Kaji 
Mahamad, 9 B. 808 ; 5 Ind. Dec. iN. S-), 205, lelied 
on. 

Petition under section 44, Act VI of 1918, 
for revision of the orders of the Subordinate 
Judge, first class, Gujranwala, dated the 13th 
and 14th June 1923, refusing to grant further 
time for the summoning or production o! any 
other witness and ordering that the plaint¬ 
iffs’ evidence ho considered as closed. 

Dr. Khalifa Shuja-ud-Din, for the Peti¬ 
tioners. 

JUDGMENT.— On tho 25th May 1923 
the plaintiff paid talbana for summoning two 
witnesses, namely, Babu Labha Ram of Moga 
and Lula Amar Nath of Lahore. The Court 
declined to issue summonses as it was of opi¬ 
nion that the talbana was filed late and the 
witnesses could not be served in timo. On 
the 13th June 1923, which was the dato fixed 
for the hearing of the caso, tho witnesses were 
not present and the Court declined to grant 
plaintiff a further opportunity for tho produc¬ 
tion of these witnesses. The ca6o was then 
adjourned to the 14th June 1923. On that 
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date two more witnesses, namely, Pars Ram 
and Bhagat Ram, wore examined and the 
plaintiff stated that he also wanted to examine 
Musammat Jawandi and Musammat Parbati, 
defendants, as witnesses on his behalf. The 
names of these two ladies were included in 
the first list of witnesses filed in Court on the 
21st July 1922, but as no talbana or diet 
money had been paid for the 14th June 1923, 
the Court declined to accede to the plaintiff s 
prayer and to grant him time for the examina¬ 
tion of these witnesses The case was then 
adjourned to 9th July 1923 for arguments. 
Against this order the plaintiff has filed an 
application for revision to this Court and it 
has been urged on his behalf that the order 
of the learned Judge of the Court below was 
erroneous in that he did not exercise proper 
discretion iu refusing to grant plaintiff time 
for the production of the four witnesses above 
named. 

In my opinion this contention is well- 
founded and must prevail. It has been repeat¬ 
edly held that a party is entitled as of right 
to summonses to witnesses. So long as an 
application is made after the institution of the 
suit, the Court >s bound to issue the summons. 
If the application is made at such a lato 6tage 
of the proceedings that the witnesses cannot 
bo present, the Court may refuse to adjourn 
the case for their attendance hut it has no 
power to refuse to issuo summonses: Bhnqwat 
Das v. De'n Dev (1), and Kaji Ah mud v. Knji 
Muhammad (2’. In this case the tail ana 
was filed on the 9th May 1923 and there wa6 
ample time for the summonses to have been 
served on the witnesses. As to the two lad es, 
Musammat Jawandi and Musammat Parbati, 
tho caso was not disposed of on the 14th Juue 
1923 and was adjourned for arguments to 9th 
July 1923. Tho names of the ladies were 
mentioned in the list of tho witnesses which 
tho plaintiff wanted to produce on his behalf 
and the ladies could very easily have boon 
examiued before the ca 60 finally came up for 
arguments. 

In my opinion tho order of the learned 
Judge of the Court below is clearly wrong and 
must be set aside. I accept the revision and 
return the oase to the Senior Subordinate 

( 1 ) 10 A. '21* ; ... W. N- (18 *4) 45; 8 Iud. Doc. 

(N.3.) 141. 

(‘ 2 ) 9 B. :10R ; 5 Iod. Deo. (N.S.) -205 


Judge with the direction that he should allow 
plaintiff an opportunity to examine the four 
witnesses above mentioned. No order as to 
costs. 

Z. K. Petition accepted. 


MADRAS HIGH COURT. 

FULL BENCH. 

Civil Revision Petition No. 796 of 1921. 

December 17, 1923. 

Present: —Sir Walter Salis Schwabo, K. C., 

Chief Justice, Mr. Justice Coutts-Trottor, 
Mr. Justice Ramosam, Mr. Justice 
Wallace, and Mr. Justice Waller. 

MEYYA PPA CHETTI AR — Cou nter- 
Petitioner—Appellant 
versus 

CIII DAM B ARAM CLI E m AR— Petitioner 

—Respondent. 

Civil Proa dure Code (Ad V of 1908) 0 XXI, r. 67, 
O. XXXVIII, r. 11 —Attachment be/ore judgment, na¬ 
ture of-Execution of decree—Dismissal for decree- 
holder's default —Attachment before judgment, whether 
ecu s es. 

Held bi/ the majority (Schwabo, C'.J.» and Wallaoo, J. 
confru)—Tho word* “property attached in execution ’ 
in O. XX!, r. it of tho Civil Prooednro Code, 
iucludo "proporly att.ichod beforo judgment," when 
there ha-; boon a decree followed by an execution 
petition loi the purpose of bringing tho attaobed 
property to sale, no that if the exooution petition i 3 
dismissed for the deoree-holdor’6 default, tho attaoh- 
njont beforo judgment comes to an end. 

Case law discussed. 

Pi r Chief Justice Tho principle applicable to the 
intei [notation of a penal rule is that tho matter in 
question must bo brought within tho operation of 
the rule in express terms or ai least by neoessary im¬ 
plication. [p 148, ool. ’1.] 

The words “proporly attached in oxeoution" in 
O. XX1, r. 67 of tho Civil Prooeauro Coda do 
not include “ property, attaobed before judgment 
wbon there has been a decree followed by an exeou- 
tiou potition fot tho purposo ol bringing tho attaohed 
property to sale [p. 148, ool 1.] 

‘Attachment beforo judgment ’ and attachment in 
exeoution are essentially different, [p. 148, col. !•] 
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An attachment before judgment lasts until the 
Court pats an end to it by an order to that etiect, or 
until it is otherwise brought to an end by reason of 
any of the provisions of O. XXXVIU of the Civil 
Procedure Code but it cannot by implication be 
brought to an end by an order under 0. XXI, r. 57 
of the Code. [p. 149, col. 1.] 

Per Coutts-Trotter, J. ; ~ There is no difforenoe in 
rerum nalura between an attachment before judgment 
and an attachment in execution of decree oxoopt that 
the one is prospective and, after the condition is 
fulfilled which brings it into aotivo operation, 
namely, the obtaining of a deoreo, confeis a priority 
in time. But an attachment before judgment is not 
a remedy of a kind higher than, or different from, an 
attachment applied for and obtained for the first 
time in execution of a decree already passed, [p. 151, 
ool. 1.] 

When a decree-holder having obtained his deoree 
takes out an execution petition, ho has, in efieot 
eleoled to take the benefit of O. XXXVIII, r. 11 of 
the Civil Procedure Code and a9ks the Court to treat 
his attaohment henceforth as an attachment in exe¬ 
cution of the deoreo which ho is seeking to exeoute. 
When ho has made that election, his attachment 
therenpon beoomos subject to those requirements of 
diligonoe laid down by 0. XXI, r. 57 of the Code. 

[p. 152, ool. 1.] 

Per Ramc6am 9 <7. Attaohment before judgmont 
and after judgment are idontioal in their essential 
features. Eaoh is afleotod by a prohibitory order, the 
purpose of both is the same. The consequences of 
both aro the same. All alienations by the judg¬ 
ment-debtors are void against claims enforceable in 
pursuance of the attaohment. Neither has got the 
oharaotcr of a ohargo- [p. 150, ool. 1.] 

Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate .Judge, 
Ramnad, at Madura, doted 30th March 1921, 
in E. A. No. 285 of 1920 in E. P. No. 142 
of 1920 (in O. S. No. 124 of 1914 on the tilo 
of the Temporary Subordinate Judges Court, 
Ramnad.) 

Messrs K. V. Krishnastvayni Ayyar and l(. 
Balasuhrahmanya Ayyar , for the Petitioner. 

Messrs. G. S. Vcnkatachariar and A. Swu- 
minatha Ayyar , for the Respondent. 

ORDER OF REFERENCE TO A 
DIVISION BENCH. 

Ramecam, J. :—The facts are net fully 
stated by the Subordinate Judge. They aro as 
follows :— 

Tho respondent in the High Court (peti¬ 
tioner in tho Court below) hied (). S. No. 154 
of 1914 in tho Subordinate Judge’s Court of 
Ramnad, and in I. A. No. 592 of 1914 ob¬ 


tained an order for attaohment before judg¬ 
ment of 16 items of properties belonging to tho 
defendant. The properties were attached on 
20th November 1914. The suit was thon 
transferred to the Additional Subordinate 
Judge’s Court aud was numbered as O. S. 
No. 124 of 1914, A docree was passed on 
22nd February 1915. By tho ordor on E, A. 
No. 4 of 1916 the decree was transferred for 
execution to the Subordinate Judge s Court of 
Ramnad. The deoree-holdor then filed E P. 
No. 183 of 1916 and notice was issued to the 
defendant. The petition was dismissed on 
19th September 1916 as the petitioner 
did not file an encumbrance certificate. 
The filing and dismissal of E. P. No. 183 
of 1916 is not mentioned by the Subordinate 
Judge. As, under O. XXXVIII, r. 11, 
Civil Procedure Code, a re-attachment is un¬ 
necessary, it must be taken that E. P. No, 183 
of 1916 was filed on the basis of tho attach¬ 
ment before judgment. If O. XXI r. 57, 
Civil Procedure Code, applies to such at 
tachmonts, the effect of tho dismissal of E. 1 . 
No. 183 of 1916 is that tho attachment ceased. 
Then E P. No. 129 of 1918 was filed on 19th 
July 1918 and tho properties were again at¬ 
tached, hut on 29th April 1919 tho petition 
was dismissed as batta was not paid for items 
13 to 16 and as there were no bidders for items 
1 to 12. E.P. No. 136 of 1919 was then filed. 
The properties were again attached on 19th 
July 1920. As there wererno bidders at tho 
sale tho petition was struck off and tho 
attachment of 19th July 1920 was kept alive 
for 4 months. The next petition for execution 
was filed on 12th October 1920 within tho 
four months allowed. 

The petitioner in the High Court first ob¬ 
tained a decree against tho same defendant ex 
parte. The defendant applied to set aside the 
ex pnrle decree and it was set asido on condi¬ 
tion of his giving security. Tho sixteen items 
in question were given as security on 16th 
March 1915. If tho attachment before judg¬ 
ment made by the respondent is subsisting, 
and if the execution petition of 12th October 
1920 is filed in pursuance of that attachment, 
tho security will be subject to that attach¬ 
ment and cannot prevail against the rights 
worked out in that execution. In this view, 
tho lower Court's order would he right. 


i c-ia 
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But it seems to me (l) that the attachment 
before judgment is not subsisting. The lower 
Court relied on Venlcntasubbiah v. Venkata 
Scshiiya (1), where it was held that O. 
XXI, r. 57, Civil Procedure Codo, does not 
apply to attachments before judgment. But 
it seems to mo that the decision in Venkita- 
su’tbi ihv. Venkata Seshaiya (1), requires re¬ 
consideration after the Full Bench decision in 
Anmachal im Chelti / v. Periosami Sei vai (2) 
According to the reasoning of the latter case, 
when an application for execution is tiled on 
the basis of attachment before judgment, the 
attachment before judgment must bo deemed 
to ho an attachment in execution of a decree. 
If so, O. XXI, r. 57, applios. This con¬ 
clusion seems to he reasonable. This is the 
viow taken by the respondent himself when 
he obtained re-attachments in 1918 and 1920. 
Secondly, it is true that the security cannot 
prevail against all rights pursuablc under the 
old attachment. The last execution petition 
was basol on the attachment of 1920. If so. 
the security is not subjeot to any rights. (See 
my judgmeut referring tho case to a Full 
Bonch in Appeal No. 30 of 1920.) 

I, therefore, refer this Revision Petition, to 
a Division Bench for disposal. 

Messrs. A. F. K> ishiiaswanii Ayyar and 
Btilasu , <ra hi aniya Ayyar, for the Petitioner. 

Messrs. C. V. Allan takmhna Ayyar and 
A. Sw<tm/v dim Ayyar, for the Respondent. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Spencer, J.:— The question for decision is, 
bow the provisions of O. XXI, r. 57. are to be 
reconciled with those of O. XXXVIII, r. 11, 
Civil Procedure Code. 

One method is to understand O. XXXVIII, 
r. 11, as applying only to tho first exe¬ 
cution taken against property attached before 
judgment. Another is, to treat the attach¬ 
ment mentioned in O. XXI, r. 57 as not 
including attachments before judgment, 
which will then continue until the decree is 
satisfied. Consistently with my judgment in 

(1) 48 Iml. C'as. 2:12 ; 42 M 1 ; 24 M. L. T. 346 • 
(1918) ft) W. tv 006 ; £5 M. L. J. 387 ; 8 L W. 369. 

(2) 70 Ind. Cas. 439 ; 44 3U. 902 : 11921) M W N 
569: 41 M. L J. 252 ; 14 L. W. 046 (f.jj). 


Arunachalam Ghetly v. Periasami Servai (2), 
I perfor the former view, and this scorns to be 
the opinion of Ramesam, J., as lie observes in 
his reference to the Divisional Bench that tho 
conclusion that an attachment before judgment 
should be deemed to be an attachment in 
execution of a decree is reasonable, and he fur¬ 
ther adds that tho security in this case was 
not subject to any rights arising out of the 
attachment of 1920, thus implying that the 
attachment before judgment was not kept 
alive for the purpose of subsequent attach¬ 
ments after tho first attachment after tho 
passing of the decree had ceased owing to tho 
dismissal of the execution petition. 

I think that tho words “ the attachment " 
in O. XXI, r. 57, mean tho attachment in 
execution in which tho attachment boforo 
judgment becamo merged by virtue of 
O. XXXVIII, r. 11, i.e., the first attachment 
after tho passing of tho decree. 

But it has been held by a Bench of this Court 
in Venkatambhiah v. Venkata Scshaiya (l), 
that an attachment before judgment does not 
cease to have effect because of the dismissal of 
subsequent applications for execution for do- 
fault of prosecution, and this decision is not 
consistent with the above viow. 

The question, howover, is not an easy ono 
for decision and it is important that it should 
ho decided finally as it is likoly to arise in 
other execution petitions. We refor tho ques¬ 
tion whethor the attachment before judgment 
in this case was subsisting after tho dismissal 
of E. P. No. 183 of 1916 on 19th September 
1916 to a Full Bench. 

Devadoss, J. —I agreo to tho rcforenco as 
tho question is not ono Irco from difficulty, 
though I am of opinion that Venkntasubbiah 
v. Ve.nlcnta Scshaiya (1) lias been rightly 
decided. 

ORDER:— We propose to call on the Court 
of the Subordinate Judge of Ramnad at Madura 
to produce to this Court tho execution records 
in (>. S. No. 124 of 1914. Further considera¬ 
tion of this reference will ho adjourned pending 
receipt of those papers. 

This potition coming on for hearing on 
Tuesday, the 6th November 1923, after reoeipt 
of tho iecords in O. S. No. 124 of 1914 from 
the Court of the Subordinate Judge of Ramnad 
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at Madura in pursuance of the order of this 
Court, dated 24th October 1923, upon perus¬ 
ing the records, and upon hearing the argu¬ 
ments of the said vakils on both sides, and 
the case having stood over for consideration 
till this day, the Court expressed the following 

OPINION. 

Chief Justice. —Tho respondent obtain¬ 
ed an order for attachment before judgment 
of certain immoveable property of the judg- 
mont-dobtor. Tho petitioner having obtained 
a decree ex parte against the same judgmenb- 
debtor.it was sot aside on the latter s appli¬ 
cation on security being given to the peti¬ 
tioner, and as security, a charge was given 
over the property attached by tho respondent. 

In due course the respondent obtained a 
decree as also did the petitioner, and there 
were other decrees against the same judgment- 
debtor by other persons. The respondent took 
out an execution petition in 191G, which came 
before the Court on several occasions, being 
adjourned from time to time for the respon¬ 
dent to file the necessary papers, whioh in¬ 
cluded an encumbrance certificate. These 
papers not having been produced, the petition 
was, on the 29th of August 1916, adjourned to 
the 19th September next for filing the papers, 
and on that date, tho papers not having been 
filed the petition was dismissed. Subsequently, 
the respondent attempted again to bring the 
property to salo, but this was objected to by 
tho petitioner on the ground that tbo dis¬ 
missal of the execution petition in September 
1916 put an end to tho attachment before 
judgment, and that, therefore, tho petitioner s 
security over the property prevailed over tho 
claim of the respondent and the other judg¬ 
ment-creditors, who would but for this secu¬ 
rity given to the petitioner bo entitled to 
rateable distribution under the rules, lho 
Subordinate Judge lias deoided against this 
view and has ordored rateable distribution. 
The petitioner has brought this Civil Revision 
Petition, which was ultimately referred to 
this Full Bench. 

Tho question to ho decided is whether the 
words " property attached in execution in 
O. XXI, r. 57, iuoludo ' property attached 
beforo judgment, when there has been a 
decree followed by an execution petition for 


the purpose of bringing tho attached property 
to sale; for, if so, by the words of that 
rule, upon the dismissal of the application for 
execution by reason of the decree-holder s de¬ 
fault rendering the Court unable to proceed 
further with the application for execution, the 
attachment ceases. It was argued before us 
that there has been no default within the 
meaning of the rule. But it would seem 
clear that the Court required papers to enable 
it to proceed further with the application 
for execution, and the hearing was adjourned 
to enable the respondent to Gle tho necessary 
papers, and it was dismissed because ho failed 
to do so, and I think that that amounts to a 
dismissal by reason of the decree-holder's de¬ 
fault within the meaning of the rulo. 

But there remains the important question 
whether, when the attachment is an attach¬ 
ment before judgment, the effect of tho dis¬ 
missal is to put an end to that attachment. 
The penalty imposed by r. 57 is very seri¬ 
ous indeed, and, if it applies to au attachment 
beforo judgment, the oflect of tho dismissal of 
the application would bo to give the petitioner 
who took his security after the attachment, 
precedence over the respondent and all the 
other decree-holders who would otherwise he 
entitled to rateable distribution ; and 1 cannot 
believo that so serious a poualty would have 
been imposed for what may have been the 
negligence of a Vakil or delay caused by some 
difficulty in obtaining tho necessary papers; and 
1 have little doubt that tho Court dismissing 
tho petition had not tho least idea that tho 
effect of such a dismissal would bo to impose 
such ponalty. Indeed, tho law had by that 
time boon declared in l enkatasubbiak v. 
Venkata Scsh-ii'ia (1J to be, that the dismissal 
of an application for execution for default had 
no effect upon attachments before judgment. 
Although the obvious injustice in this parti¬ 
cular case of holding that tho attachment 
before judgment ceases is not a proper matter 
for consideration, yet tho serious injustice 
that may follow generally on deciding in one 
way, and the fact that third parties' interests 
may bo affected without their having an op¬ 
portunity to intervene, are legitimate con¬ 
siderations in arriving at the true interpreta¬ 
tion of the rule, if the rule is open to alter¬ 
native constructions. The rulo is a penal one 
and the principle that is applicable is that thy 
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matter in question must be brought within 
the op ‘ration oi the rule in express terms, or 
at least by necessary implication. Now, in 
terms, the rule applies to property attached 
in execution, and that expression does not in¬ 
clude property attached before judgment. But 
it is argued that property which has been 
attached before judgment becomes property 
attached in execution, and ceases to be proper¬ 
ty attached before judgment, once proceedings 
are tak- n to bring that property to sale in 
execution. But I can find nothing in the 
Code to justify that view. It is truo that, 
whore property has been attached before judg¬ 
ment under O. XXXVIII, r . 11, no fresh 
attachment is necessary after decree for the 
purpose of selling the property. But that, in 
my judgment, does no more than provide that 
in such a caso there uccd be no attachment 
in execution, and that the Court having, by 
reason ol the attachment before judgment, got 
control over the property can pioceed with the 
sale. In other words, what the Code permits 
is that the attachment bofore judgmont can 
he used, in order to enablo the Couit to hand 
over possession ol the property to the pur¬ 
chaser at Court auction. Attachment before 
judgment and attachment in execution are 
essentially dilVorent. 


Thcro is nothing remarkable in thoro being 
a penalty imposed lor failure to proceed ex 
peditiously in the case of property attached 
since decree, without a similar penalty being 
imposed when the property is attached before 
judgment, because the penalty would lie much 
1110,0 serious in the latter case. It would in¬ 
volve the letting in of all alienations subse- 
Muent to tlu; attachment to the exclusion of 
all other decree-holders, and there is nothing 
umrual in such alienation by way of security 
for *ouio other claimant us in this ease or 
otherwise, the alienee taking only the risk of 
the particular creditor who has attached h 0 - 
lor< judgm- i.t, subsequently obtaining a decree 
which is not otherwise satisfied ; whereas in 
the case ( ! attachment after decree an aliena¬ 
tion between the attachment and dismissal 
of tlie execution petition is most improbable, 
and, at the vorst, snob dismissal enables tl o 
judi n:on! i..r to alionate before tho decroe- 
liohie. Win |. attach, and, although there 

! lit Vo ir.jcu c*»s«r- wlii'it) i, i •; 11 


i-» 

has Oeen 


at. 


tempted, sue!i as Pc Id,' PcnkatasulJ.iah v 


/ an'jutoor Subbiah (3), and Venkiteswaray- 
yan v. Aswatha Narayanan (4), it is not 
unaccompanied by risk as was demonstrated 
in those two oases. It is clear from a com¬ 
parison of C). XXXVIII with O. XXI that 
the framers of the Code considered what 
provisions of O. XXI should ho applied be 
attachment before judgment, and I see 
no reason at all to suppose that it was in¬ 
tended to imposo this penalty in casoa of at¬ 
tachment heforo judgment. If it had been in¬ 
tended, it could have beon dono quite simply 
by adding the words “ or attachment before 
judgment ” in (). XXI, r. 57. Attachment 
heforo judgment is one of the headings 
of < h XXXVIII, whioli contains a Code 
dealing with that form of attachment, which 
differs in many features from attaohmont in 
oxooution dealt with under O. XXI. For 
instance, the provisions of rr. 7 and 9 of O. 
XXXV III have no application to attachments 
in execution ; and r. 12, dealing with agricul¬ 
tural produce, differs materially from r. 74 
of O. XXI dealing with tho same subject; 
r. 7 provides that tho manner of attach¬ 
ment in tho two casos shall he tho same and 
r. 8 applies the rules of O. XXI relating 
to tho investigation of claims to cases of at¬ 
tachment before judgment, and thereby clearly 
indicates that the Codo looks upon the two at¬ 
tachments as being* different things. Much 
reliance is placed by tho petitioner on r. 
II ; but, as 1 have pointed out, all that the 
rule says is that, whoro property has beon 
attached before judgment, and it is dosired 
to execute tho decree upon it, it will not bo 
necessary to go through the formality of re¬ 
attaching tho property, and it does not say 
that the original attachment hoforc judgment 
shall become or he doemed to he an attach¬ 
ment in execution, which words, in my judg¬ 
ment, would ho necessary to mako it an attach¬ 
ment in execution within the meaning of 
< >. XXI, r. 51, or to mako one foitn of 
attachment uaorgo inextricably in tho other. 

I urther, it is worth noticing that tho statutory 
forms in the Appendix for the two forms of 
attachment are quito different, for, by Form 
No. 7 of Appendix F, tho order made for at¬ 
tachment before judgmont is addressed to tho 

(!') 28 Inch Cas. 62 ; (1 .*16) M. W. N. 159. 

(4) 75 1 ad. C;*?. 191; 15 M L- J. 816; (192?) M \Y. 

N 529; (1Q29) A 1. K. (M.j 708. 
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Bailiff and directs him to hold the property 
until the further order of tho Court, while 
the form of the order for attachment in exe¬ 
cution in Appendix E, 24, is addressed to the 
party, and is in the nature of a prohibition to 
him from transferring or charging tho property 
until the further order of the Court. 

If the matter were res inte>jra, I should 
without hesitation be prepared to hold that 
the attachment before judgment lasts until 
the Court puts an end to it by an order to 
that effect, or until it is otherwise brought to 
an end by reason of any of the provisions of 
O. XXXVIII, but it cannot by implication 
be brought to an end by an order under 
O. XXI, r. 57. 

Turning to the authorities, the point) came 
directly for decision in Venkatasubbiah v. I en- 
kata Seshaiya, (1) and in Gancsh Chandra v. 
Barmari Lai, (5).Bobh in Calcutta and Madras 
ib has been held, under precisely similar cir¬ 
cumstances to those of this case, that the 
attachment before judgment is nob affected by 
the dismissal of an application under O. XXI, 
r. 57. Tho Madras caso purported to follow the 
Calcutta case and also two other decisions in 
Bavuddin Sahib v. Arunachela Moduli (6), and 
Suraparajuv. Narastmham (7). Neither of the 
two latter cases are autborities'direotly in point 
although they contain weighty dicta in favour 
of the view expressed in Budravuram Ve?i- 
katambbiah v. Iludravaram Venkata Sesh'iya 
(l) being correct. The principle has now been 
accopted by all the text books, and I think it 
correct to say that, sinco tho passing of tho 
Code of 1908, which for the first time intro¬ 
duced the provisions of O. XXI, r. 57, 
this has been tho accepted view. I do not, 
however, think that the timo has been long 
enough or tho number of decisions sufficient— 
though probably the ruling has been followed 
in many unreported cases in tho mufassal and 
here —to constitute a curses > unae, and so re¬ 
lieve us from having to docido tho point, 
though the fact of its having been accepted as 
correct fortifies my conviction as to the true 
meaning of the rule. On the othor hand, there 
is a hull Bench decision in Arunachelum 

(5) 14 lad. Caa. 845 ; 1C C. L J. 8G , 1G C. W. N. 
1097. 

(6) 22 lad. Caa 851 ; 2G M. L- J. 215 

f7) 26 lad. Caa. 81 ; 19 L. W. 93. 


Chelty v. Periammi Seroai, (2), which is relied 
upon by the petitioner, aui is no doubt res¬ 
ponsible for this attempt to upset the 
existing practice. That case requires careful 
examination. The question actually before 
the Court was as to which Article of the 
Limitation Act applied to suits by a 
person against whom an order had been 
made on a claim preferred to property 
attached before judgment—such claim being 
made after an order for sale made in execu¬ 
tion. Article 11 of the Liurtation Act imposes 
a limitation of ono year from the date of tho 
order for suits by a person againb whom an 
order has been made on a claim preferred to 
property attached in execution. The Court 
held that that Artiole applied to cases whore 
the claim was pioferred to property attached 
beforo judgment if tho claim was preferred 
after an order for sale in execution. 

Wallis, C. J., with whom Oldfield, 
Kcmaraswami Sastri and Ramesam, JJ., 
agreed, stated that the property attached 
beforo judgmont does not become property 
attached in execution upon tho passing of a 
decreo for the plaintiff either within tho mean¬ 
ing of Artiole 11 or under O. XXI, r.' 57, and 
that O. XXXVIII, r. 11, merely emables 
tho decree-holder to apply for execution with¬ 
out a fresh attachment. Bub ho held that 
whero an order for sale was obtained, that 
order proceeds on the footing that tho property 
is to be considered as attached in execution by 
virtue of O. XXXVIII, r. 11, and that 
aclaimputin alter tho ordor may properly 
be regarded as a claim to property attached in 
execution of the decree and, therefore, within 
Article 11 of tho Limitation Act. Ibis to bo 
observed that this change which tho Court 
held occurs in tho nature of the attachment 
only comes into operation according to 
this judgment when an order for sale 
is obtained. It does nob hold that this 

change occura either on obtaining a decree 
or on making an attempt to obtain an 
order for sale by issuing an execution petition. 
The case is, therefore, not any authority in 
favour of tho present contention, because in 
this case there has not been any order for 
salo. It may be, if thoro had been such an 
order, that the position would be different. 
This judgment points out the anomalous result 
that if a olaim is made to property attached 
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before judgment up to the order of sale, a suit 
by the party affected is barred iu six years, 
whereas, if it is made after the order for sale, 
it is barred in one year, and suggests that the 
anomaly should bo put light by legislation. 
Emphasis was placed in the judgment on the 
fact that, before the limitation provisions in 
such cases were removed from the Code of 
Civil Procedure and put into the Limitation 
Act iu 1908, there was express provision that 
the limitation poriod of one year should apply 
both in the case of claims to property attached 
in execution and to property attached 
before judgment, and it was thought that the 
Legislature could not have intended in the 
process of removing a section from the Code 
of Civil Procedure to the Limitation Act to 
extend the limitation period. The Court, 
however, was driven to the conclusion that it 
had done so, but confined the extension within 
the narrowest possiblo limits. No such con¬ 
sideration applies to this case, as the penal 
provision of O. XXI, r. 57, in question was, 
when enacted, entirely new. It is not with¬ 
out interest that the Court treated the mean¬ 
ing of O. XXI, r. 57, as not germane to the 
matter then in is=uc and that Rudravaram 
Venk’itnsubbiah v. Ruhavoram Venkata. 
Sesh’iyo ( L) and the cases there quoted 
were not even mentioned in argument. 
SPENCER, J., delivered a separate judgment 
in which ho says that, if a decree is passed 
and an attempt is made to execute it, what 
was an attachment before judgment becomes 
in effect an attachment in execution of a 
decree, because O. XXXVIII, r. 11, de¬ 
clares that no re-attachment is necessarv 

% 

and, later on, he says he finds no difficulty in 
classing a claim put in a'.tor the properties 
were brought to sale in execution proceedings 
under the heading of 'Claims preferred to pro¬ 
perty attached in execution of a decree, and 
ho declined to express an opinion on tho hy¬ 
pothetical case of a claim put in to property 
attached before judgment before tho decreo 
and the commencement of the execution pro¬ 
ceedings. I doubt if be meant by his judg¬ 
ment to go furtb* r than the rest of tho Court, 
and to extend the principle enunciated by 
them to claims made where thero was a 
d» crcc hut no exccut on proceedings, or to 
claims made after execution proceedings had 
been commenced. If he did so intend, his 
obsei vutions were obiter and I prefer the 


judgment of the rest of tho Court, whioh, in 
my judgmont, strained the language of the 
Article in question iu going even as far as it 
did. However this may he, I find nothing in 
that judgment when carefully examined which 
militates again tho view expressed in Rudra¬ 
varam Vcnkatasuhlnah v. Rudravaram Venkata 
Se.diaiya (1), which I think was rightly decid¬ 
ed. As there has been no order for salo in 
this case, and nothing but an abortive 
attempt to obtain one, and for that pur¬ 
pose to make use of an existing attach¬ 
ment, it is not necessary hero to deoido 
what the position would bo after an order 
for sale had been obtained. I can find 
nothing in the rule to make the failure 
to proceed expeditiously with tho execution 
petition involve tho loss of all rights acquired 
by the attachment before judgment. I would 
answer the question in the affirmative. 

Coutts Trotter, J.— I regret that I am 
unable to agree. In matters of proceduro it is 
obviously desirable that this Court, indeed, all 
the Courts of tho country, should, as far as 
possible, speak with one voice. But in this 
matter we start with the situation that tliore 
arc conflicting dooisions of tho various Courts 
of India and, an my Lord has said, it is not 
possible to contend that thero is such a course 
of decisions either of this Court or of other 
Courts which would justify the attitude that, 
for the sako of uniformity, a result should bo 
acquiesced in oven although one thought it log¬ 
ically unjustifiable. 1 conceive that our busi¬ 
ness is to sav, without reference to previous 
decisions, what wc think to he the true in¬ 
tention of the provisions of tho Codo relating 
to the subject matter of this reference. 

Tho point for out decision is a very short 
one, namely, whether a party who has obtain¬ 
ed an attachment belore judgment and has 
subsequently bad bis execution petition dis¬ 
missed lor want of duo diligence in presenting 
the necessary papers to the Court loses the 
priority that be had enjoyed by reason of his 
attachment before judgment. If bo has lost 
it, ho lias lost it by reason of the provisions 
of O XXI, r. 57, which run as follows : 

Where any property has been attached in 
execution ot a decree hut 1-y re ason of the 
decree-holder's default the Court is uuublo to 
proceed further with the application for oxecu- 
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tion, it shall” (among other powers) “dismiss 
the application.” 

The Court in fact dismissed the application 
in this case. Then follow the words, ‘Upon 
the dismissal of such application the attach¬ 
ment shall cease.” By O. XXXVIII, r. 11, it 
is provided as follows : — 

“Where property is under attachment by 
virtue of the provisions of this Order and a 
decree is subsequently passed in favour of the 
plaintiff, it shall not bo necessary upon an 
application for execution of such decree to 
apply for a ro-attachment of the property. 

The whole point here is whether O. XXI, 
r. 57, operates on an attachment which had 
been obtained before judgment or is to be 
confined to an attachment first sought and 
obtained after decree and in execution of that 
decree. It is well settled that attachment 
creates no title in tho decree-holder or the 
prospective decree-holder, as the case may he. 

It is merely a process whereby the Court puts 
its hand on the property attaohed and keeps it 
in custodia legis until something else happens. 

It appears to mo that O. XXXVIII, r. 11 
provides that, when property has been attach¬ 
ed beforo judgment, it remains attached when 
in due course after judgment tho decreo-holder 
epplies for execution of his decree. It has 
re-solved doubts alluded to in Ramakrishna Dai 
Surrowji v. Surfunnissa Begum (8), as to whe¬ 
ther after dooreo it might not be necessary for 
tho attaching creditor to re attach tho proper¬ 
ty and it provides in terras that tho property 
shall remain attached upon an application 
for execution of tho decree. I am unable to 
see that there is any difference in rcrum natura 
between an attachment before judgment and 
an attachment in execution of decree except 
that tho onois prospective and, after tho con¬ 
dition is fulfilled which brings it into active 
operation, namely, the obtaining of a docree, 
confers a priority in time. But an attachment 
before judgment is not a remedy of a kind 
higher than, or different from, an attachment 
applied for and obtained for tho first timo in 
execution of a decree already passed. Language 
is used in sorao of the cases which might sug¬ 
gest that the more passing of a decree con¬ 
verts an attachment before judgment into an 

18) CC. 129 IP. c.) ; 7 I. A. 157 ; 8 Bath. P. C. J. 
765 ; 4 Ind. Jur. 814 ; 4 Sar. P. C. J. 151; 3 lad. Deo. 
(N. S.) 85. 


attachment in execution. I do not adopt that 
view for the reasons pointed out by WALLIS, 

C. J., in Arunachalam Chetti v. Periasami 
Servai (2). The reasoning appears to be this— 
and I respectfully regard it as perfectly sound 
—that a decree-holder need not proceed in 
execution unless he chooses to do so, and it 
would, therefore, be absurd to say that an at¬ 
tachment is an attachment-' in execution when 
there is no execution. The turning point comes, 
in my opinion, when tho deoree-holder by filing 
an execution petition has shown that he means 
to execute his decree ; and I am myself unable 
to escape from what seems to mo the logical 
conclusion that, when he has olected to 
proceed in execution, au attachment which 
he has obtained and on which he must 
necessarily base his petition and demand 
for sale, becomes automatically an attachment 
in execution. That seems to me to underlie 
the reasoning of the Judges in the Full Benoh 
caso to which I have referred, particularly of 
Spencer, J., with whom I find myself in com ¬ 
plete accord. I think it is also implied in the 
reasoning of the judgment in Bavuddin Sahib 
v. ArunaohaXa Mudali (6). I confess I am not 
impressed by tho argument hat O. XXI, r. 57, 
is a penal enact ment which takes away 
rights which would otherwise exist and 
must, therefor© bo constrted verbatim et 
liber (dim. No Common Law rights are boro 
involved. The whole position of the decreo- 
holder and all his rights are aliko tho 
creatures of a bundle of Statute-made provi¬ 
sion. The Statute punishes lack of diligenco 
on tho part of tho decree-holder. I am unable 
to see any logical reason why his lack of dili¬ 
genco should be punished only if ho has attach¬ 
ed tho property after decree but excused if he 
attaohed it before decree. Nor do I think that 
tho grammatical construction of O. XXI, 
r. 57, can really bear the construction 
sought to be put on it. Tho words aro "where 
any property has been attached in execution 
of a decree.' That I construe as meaning 
“where any property has been in a state of 
attachment in execution of a decree and not 
confined to cases whore the first act of attach¬ 
ment was made subsequently to tho decree. To 
put it in the technical language of grammar, I 
regard “has boon attached” as a perfect and 
not an acrist tense. In my opinion, when a 
deoree-holder having obtained his decree takes 
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out an execution petition, he has, in effect, 
elected to take the boneflt of O. XXXVIII, 
r. 11, and asks tho Court to treat his attach¬ 
ment henceforth as an attachment in execu¬ 
tion of the decree which lie is seeking to execute 
When lie lias made that election it seems to mo 
that his attachment thereupon becomes sub¬ 
ject to those requirements of deligenco laid 
down by O. XXI, r. 57. I cannot assent to 
the view that attachment before judgment and 
attachment in execution are two such wholly 
different things as to make auy provision applic¬ 
able in express terms to the one in no event 
applicable to the other; because, in my view, 
as soon as a decree-holder applies for execu¬ 
tion on the strength of tho attachment that 
he has obtained before judgment and which 
bo seeks alter judgment to use as validating 
the sale for which he is applying, he thereby 
by his own act asks the Court to treat his 
attachment as being an attachment in execu 
tion. I would, therefore, answer tho question 
propounded in the negative. 

Ramesam, J. —The facts of tho caso wore 
stated by me in tho order referring the oaso 
to a Bench of two Judges and need not ho re¬ 
peated. 

The question referred to the Full Bench 
is "whether the attachment before judgment 
in this case was subsisting after the dismissal 
of IT 1*. No. 183 of 1916 on the 19th Septem¬ 
ber 1916." 

The decision turns upon (1) whether 
(). XXI, r. 57, ever applies to attachments 
before judgment ? and (2) if it does, under 
what conditions V The two questions are 
connected and will bo discussed together. 

They turn on tho construction of the words 
' attached in execution of a decree " in 
O. XXI, r. 57. If an attachment beforo 
judgment can ever In come or bo converted 
into an attaol ment in execution, tho rule 
applies to an attachment beforo judgment 
alter it is so converted into an attachment in 
execution. If such conversion is impossible, it 
does not. 

In tho f'ode of 1859 there was no provision 
corresponding to (). XXXVIII, r. 11, of 
the present Codo. There was a conflict of 
opinion on the necessity of a re-attachment by 
a decree-holder who had obtained an attach¬ 
ment before judgment and who desired execu¬ 
tion of his decree. 


In Calcutta, it was held that attachment 
before judgment and attachment in execution 
wero so entirely different in their nature that 
one cannot subserve tho purposes of the 
other and it was necessary for such a decree- 
holder to re-attach the property for purposes 
of execution —Sreeram Manick v. Tincowree 
Boy (9). The High Court of North-West 
Provinces took a different view. PEARSON 
and Turner. J.T., Sarkises Agent of the Official 
Assignee of the Insolvent Court of Calcutta v. 
Mussumdt Bnv/Jho Baee (10), said ‘ Further¬ 
more, there is in our judgment no difference 
between the effect of attachment obtained 
beforo, and attachment obtained after decree. 
It is true that in tho former ease the plaintiff 
can only obtain an ordor for the attachment 
of specified property, whereas in the latter the 
decree-holder may obtain a general order for 
the attachment of the property of tho judg¬ 
ment-debtor, wherever, it may he found hut 
tho reason for this difference is to bo found in 
tho grounds on which tho Court is authorized 
to grant attachment before judgment, that is 
to say, tho probability of tho disposal of the 
property, or its removal out of tho jurisdic¬ 
tion of the Court. In both processes the orders 
directing attachment are to bo carried out 
under tho provisions of section 233 and tho 
following sections ; in both, tho claims of the 
third parties are to bo similarly investigated 
under sections 24G and 247; and to both apply 
the prohibitions contained in section 240, 
which prohibitions wo hold to embrace all the 
consequences resulting from attachment, 
whether tho order bo mado beforo on after 
judgment. When property has been attached 
by actual seizure or written order, auy 
privato alienation thoroof, whether by 
sale, gift or otherwise, is null and void. 
Ihc Legislature differing from tho Calcutta 
view, and adopting tho Allahabad view, 
enacted a section in tho Codo of 1877 
similar to O. XXXVIII, r. 11, making a re-at¬ 
tachment unnecessary and the attachment 
before judgment available for purposos of exe¬ 
cution. It is true that, after the Code of 1877 
was passed, tho Privy Council held, on tho 
C odo of 1859, that tho attachment before 
judgmont continues and cannot ho regarded 
as abandoned by the then practico of re- 
attachment (Bamkiishnu Vos Surrowji v. 

(9) 13 W. R. p. B. 9 ; 4 B. L. R. F. B. GU at p. G7 
(10) 1 N. W. P. H. 0. R. 172. 
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Surfunnissa Begum, (8), but this is im¬ 
material. 

Now, O. XXI, r. 11, provides that one of 
the modes in which the assistance of the 
Court in execution is required is “ by the at¬ 
tachment and sale, or by the sale without 
attachment, of any property.” Sale without 
attachment is permissible only in a deoree 
for sale. Therefore, in a decree for monoy, 
there must bo an attachment in execution 
precedin'* the sale. In a case where there 
has been an attachment before judgment and 
no re attachment (pursuant to the provision 
of O. XXX.VI11, r. 11) where is the attach¬ 
ment in execution preceding the sale as requir¬ 
ed by O. XXI, r. 11 ? The answer is, that the 
attachment before judgment is suoh attach¬ 
ment in execution, having passed into the lat¬ 
ter. In my opinion, the effect of O. XXXVIII, 
r. 11, is, though it does not say so in so many 
words, that the attachment before judgment 
becomes an attachment in execution when it 
is definitely sought to be made available 
for execution This is the view taken in the 
Indian Courts and by the text-writers up 
to 1911. In Pallon]t, Shapurji Mistry v. 
Edward Vaughan Jordan (11), SCOTT, J., 
referring to section 490 of tho Code of 18 -<2 
(corresponding to O. XXXVIII, r. 11) said 
(at page 405): “ The attachment before 
judgment enures and becomes an attachment in 
execution. That is tho effect of tho section.'' 
This was followed in Servant lion v. Sree 
Cunto Maily (12), (at page 643) (1906) by 
WOODROFFE, J., who said, “ on such appli¬ 
cation for execution, tho attachment before 
judgment enures and becomes, upon and by 
virtue of tho application, an attaciiment in 
execution.” In Bit ugwan Chunder Kritimtna v. 
Chundra Mala Gupta, (13) GhOSE and BRETT, 
•!•!., held with reference to section 285 of the 
old Code (corresponding to section 63 of tho 
present Colo) which contains the words 
"under attachment in execution of a decree,' 
that the section applies to attachments before 
judgments also. Messrs. Amir Ali and Wood- 
roffe in their hist edition of tho Civil Proce¬ 
dure Code at page 1156 say : “ lie must apply 
for execution just like any other creditor. 
(In the footuote to this sentonce, the decisions 

(11) 12 B. 400, 6 Ind. Deo. (N. S.) 75a. 

(12) C. 630 at p. 64 ! ; 10 G. W. N. 634- 

(13) 29 C. 773 ; 1 C. L. J. 97 ; 6 C. W. N. lxiiv 

l C— 20 


in Pollanji Shapurji Mistry v. Edward Vau¬ 
ghan Jordan, (11) and Sewdut Roy v. 
Sree Canto Maity (12) were cited with¬ 
out any disapproval.) ” This is now made 
clear by the words ‘ upon an application for 
execution of such decreo.’ Where, however, 
an application for execution is made by the 
terms of this rule no application for attach¬ 
ment is necessary, the attachment before 
judgment enurinj and becoming upon and by 
virtue of the application for execution, an at¬ 
tachment in execution.” In the footnote they 
refer to Bhugwan Chunder Kritiratna v. 
Chundra Mala Gupta (13), (same as Bhugwan 
Chunder Kritiratnx v. Chundra Mala Gupta 
(13), and add, “ In this respect, the law is now 
settled, etc.” In Durpati Bi'n v. Ramrach 
Pal (14), Banerji and Tudball, J.J., say, 
“so that, after the passing of the decree, tho 
attachment already made was to be deemed to 
be an attachment in exec ution of the decree." In 
liamasamy Udayar v. Chalcrapmi Chettiar{ 15), 
there were two attachments before judgment 
in two Courts and seotion 285 was applied 
to them as in Bhugwan Chunder Kritiratna 
v. Chundra Mala Gupta (13). SuBRATiMANYA 
4YYAR, J., said, “ the effect of section 490, 
Civil Procedure Code, is to put a person at¬ 
taching beforo judgment in the same position 
as if he had attached a)ter decree, if a decree 
is passed in his favour.” In Kristnasawmy 
Mulalia r v. Official Assignee o.l Madras, (16) (a 
decision of three Judges), tho learned Judges, 
after stating that section 490 of the Civil Pro¬ 
cedure Code provides that no re-attachment is 
necessary, add : “ The case, therefore, stands 

upon the same footing as if the creditor had 
obtained his decree and had afterwards obtain¬ 
ed an order of attachment." Thus, it is clear 
that tho construction contended for by tho 
petitioner has always been accepted up to 
1911. 

Tho first note of dissent from this view was 
struck in G mesh Chan Ira v. Banwari Lai (5). 
The learned Judges (one of whom was Sir 
Cecil Brett) dissent from Pallonji Shapurji 
Mistry v. Edward Vaughan Jordan and Sewdut 
Roy v. .Sree Kanto Maity (12). Tho decision in 
Bhugwan Chunder Kritiratna v. Chundra 
Mala Gupta (13) in which BRETT, J., was one 

(14) 3 lad. Cas. 31 ; 31 A. 527 ; 6 A. L. J. 703. 

(15) 17 M. L. J. 433- 

(16) 26 M. 673. 
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of the Judge) was not referred to nor is the 
olosely connected question,the possibility of the 
conversion of an attachment before judgment 
into one in execution, discussed. This decision 
was referred to in Bavuddin Sahib v. Aruna- 
chala Mudali (6), where their Lordships say: 
“ The other contention of the appellant, 
namely, that . . . the present decree- 

holder converted the attachment before judg¬ 
ment into an attachment in execution is not 
sustainable. Such conversion can take place 
only if the decree-holder applies for sale of all 
the propei ties in execution of his own decree. 
Whether such conversion will take place even 
in such a case may he questioned on the 
authority of Ganesh Chandra v. Banwan 
Lai (5), but it is unnecessary to decide that 
question for the purposes of this case. 
This decision far from being an authority 
in favour of the respondent is, as the expres¬ 
sion of an opinion, against him. It is true 
the last sentence above quoted leaves the 
point before us open. But the immediately 
preceding sentence indicates the view that 
the attachment before judgment will bo 
converted into one in execution on the ap¬ 
plication of the decree-holder for sale. The 
next case supposed to bo in favour of the 
respondent is Sura para ju v. Narasimhom (7j. 
It does not appear from the facts that any 
application for execution was dismissed lor 
default. There was no reference either in the 
argument or in the judgment to O. XXI, 
r. 57, or to the cases above discussed. 
The next decision relied on by the respondent 
is Venkatasub'iiah v. Venkata Seshoiya (1). It 
purports to bo 1 ased on Ganesh Chandra 
v. Banwan Lai, (5) I lain him Sahib v. 
Arunachalla Mudali (6) and Suraparajuv. 
Idara.simham (7). The last two decisions are 
scarcely authorities for it. t'o that, we have, 
as against the decisions and opinions that 
prevailed from 1869 up to 1911, two decisions 
in 1912 and 1918 in favour of the respondent. 

In this state of the authorities we got the 
decision in Arunachalam Chetti v. Periasami 
Serial (2); hero the question arose with refer¬ 
ence to the words “ attached in execution of a 
decree” in Article 11 of the Limitation Act. 
A Full Bench of five Judges held that, after 
an order for sale was passed after the decree, 
an attachment before judgment becomes an 
attachment in execution. Wadi is, < '. .1., said, 
referring to O. XXXVIII, r. 11: ‘‘This 


provision does not, in my opinion, enable us 
to say that property attached before judgment 
becomes property attached in execution of a 
decree upon the mere passing of a decree for the 
plaintiff either within tho meaning of Article 
11 of the Limitation Act or O. XXI, r. 
57, already mentioned, as execution may 
never be applied for, but merely enables the 
decree-holder to apply for execution by sale of 
the attached property without a fresh attach¬ 
ment. Where, however, as in tho present case, 
there is an order in execution for the sale 
of the attached property, that order appears 
to mo to proceed upon the footing that the 
property is to be considered as attached in exe¬ 
cution by virtue of r. 11, etc.” This was 
concurred in by three other Judges (of whom I 
was one). 8 FENCER, J., though he may be 
regarded as going further than tho others, 
certainly agreed with them to the extent that, 
at least after the order for sale, the attach¬ 
ment before judgment becomes one in execu¬ 
tion Tho judgment is, therefore, an unanimous 
judgment of five Judges laying down that an 
attachment before judgment may bo converted 
into an attachment in execution of a decree 
and is binding on this Court ; and when we 
remember that the Limitation Act and Civil 
Procedure Code are allied General Acts (first 
passed together in 1859, again in 1877 and 
again in I908)and ought to be construed consis¬ 
tently (8eo Phoolbas Koonwor v. Lull a Jogeshur 
Sahoy (17), and Arnnach elam Chctty v. Pcria- 
sanri Scrvai (2) it is seen that it will be a groat 
anomaly without any justification if tho same 
expression is construed in one way in section 63 
of the Civil Procedure Code and Article 11 of 
the Limitation Act, and in another way for 
O. XXI. r. 57, of tho Civil Procedure Code. 
If tho character of an attachment before judg¬ 
ment is such that is conversion into an at¬ 
tachment in execution is impossible, such im¬ 
possibility exists equally for the purpose of 
section 63, Civil Procedure Codo and Article 11 
of the Limitation Act as for O. XXI, r. 57. 
Pnless there is a clear indie tion to the con¬ 
trary in one or more of these provisions, the 
possibility of such conversion equally applies 
to all and I see no reason to depart horn 
Arunachalam Chelty v Periasami Servui (2) 
which definitely established the possibility o 
such conversion. 

(17) 1 0. 226 at p. 242 (P. 0 ): 3 I. A. 7 ; 26 W. B- 

285 ; 8 Sar. P. O. J. 673; S Sutli 286. 
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I do not feel it necessary to discuss the 
interpretation of O. XXXVIII, r. 9. I agree 
with the decisions in Earn Chand v. Pit am (18) 
and Abdul Rahman v. Amin Sharif (19), that 
when a suit i6 dismissed the attachment 
before judgment terminates without an order 
of the Court. But even if the opposite view 
is the correct view, Ido not think this has 
any bearing on the construction of O. XXI, 
r. 57. While O. XXXVIII, r. 9, provides for 
one mode of terminating an attachment before 
judgment, it is not the only mode and it does 
not stand in the way of construing O. XXI, 
r. 57, as providing another. 

Nor do I think any assistance can be derived 
from the Form 7 in Appendix F of the Code. 
Appendix E, Form 24, which also seems to 
imply that a further order of the Court is 
necessary to put an end to tho custody of the 
Court in an attchment after judgment, may 
seem to be inconsistent with O. XXI, r. 57. I 
think the true view is that the Forms have 
nothing to do with the rights of parties hut 
only deal with tho rolation of the Court to its 
subordinate officers who carry out its orders. 

It is said that, if the petitioner’s contention 
is correct, O. XXXVIII, r. 8, would be un¬ 
necessary in the faco of O. XXI, r. 58, but the 
same may be said of O. XXXVIII, r. 11. It 
may be, some of those rules are not absolutely 
necessary but have been enacted as a matter 
of abundant caution. 

It may bo that, of tho various opinions in 
the decisions, cited by me above and with 
which I agree, somo are obiter dicta while 
others are necessary for tho decision. It may 
be that in some of them the exact period of 
timo when the attachment before judgment 
was converted into an attachment in execution 
had not to be and was not considered. 

In the case before u-, as soon as the appli¬ 
cation (Execution Petition No. 183 of 1916J 
mentioning an attachment before judgmont 
and praying for salo, was bled, tho Court pass¬ 
ed tho following order on 6th May 1916: 

' Copy of attachment warrant and the order 
making the said attachment absolute to be 
produced.” These papers were produced on 

(lb) 10 A. 606: A. W. N. 1888, 196; G Ind. Dec. 
(N. 8.) 840. 

(19) 44 Ind. Cas. 929 ; 45 C. 780 ; 91 C. \Y. N. 
997. 


11th July 1916. The Court, being satisbed 
that there was such an attachment as to jus¬ 
tify the prayer for sale (as required by O. 
XXI, r. 11), passed the next order.'on the 
application on 11th July 1916. In this order 
the Court, apparently acting under O. XXI, 
r. 22, directed notico to the defendant as 
the decree was more than one year old. This 
is a debnite acceptance by the Court of the 
application as a proper application for sale and 
a statement of its willingness to pass further or¬ 
ders on it unless the defendentoan show cause. 
The defendant was served on 29th July 
1916. On the 8th August, the Court passed 
an order directing the sale-papers to be 
bled. By ’sale-papers” were meant drafts of 
the proclamation, encumbrance oertibcate, 
etc., as required by r. 148 of tho Civil 
Rules of Practice. If tho papers were bled, tho 
sale would have been ordered; but,as they were 
not bled, the application was dismissed. In 
my opinion, after the Court was satisbed that 
there was such an attachment on tho proper¬ 
ties sought to be sold as to satisfy the require¬ 
ments of O. XXI, r. 11, and when it passed 
tho next order on tho footing that there 
was an attachment which serves all tho 
purposes of an attachment in execution, i.c., 
on 11th July 1916, tho attachment before 
judgment had become converted into one in 
oxocution. 

I will now refer to oertain geuoral considera¬ 
tions apart from decisions, which are suppos¬ 
ed to be against this view. First, it is said 
that an attachment before judgment is, in its- 
nature, so essentially different from an at¬ 
tachment in execution, that it can never bo 
converted into tho latter. This was the view 
taken in Sree Rain Manu k v. Tmcowri Rofi, (9), 
but, in my opinion, the Legislature abandoned 
it when the section in the Code of 1877, cor¬ 
responding to O. XXXVIII, r. 11, was enacted. 

It is true that there are some differences 
between an order for attachment before judg¬ 
ment and an order for attachment in execution, 
namely:— 

(1) The former was made before judgment 
and the latter after judgment. 

(2) An order for attachment before judgment 
is made only after giving the defendant notice 
to show cause why it should not be made. No 
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such notico is given before an order of attach¬ 
ment after judgment. The reason for this 
difference is the absence of a decree in the 
former case. 

As a corrollary following from this, if secu¬ 
rity is given by defendant the Court does not 
pass an order of attachment before judgment ; 
an attachment already effected will be with¬ 
drawn. To the extent that these are considered 
as very important differences, f do not agree 
with Basiram Malo v. Kattyayani Debt (20) 
which relies on the obsolete decision of Sree- 
rmn Manick v. Tincowree Hoy (9). 

(3) O. XXXVIII, r. 12, is another difference 
due to the anticipating nature of an attach¬ 
ment before judgment. 

But do these differences make the attach¬ 
ment before judgment so entirely different 
in character, from one after judgment that 
one can never pass into the other? I am of 
opinion it is not. In my view, the attach¬ 
ment before judgment and after judgment are 
identical in their essential features. Each is 
effected by a prohibitory order. The purpose 
of both is the same. The consequences of 
both are the same. All alienations by the 
judgment-debtors are void against claims en¬ 
forceable in pursuance of the attachm< nt. Nei¬ 
ther has got the character of a charge. It is 
thus seen that, so far as they vacate or affect 
rights, they are substantially identical in 
character (vide Sarkies, Agent of the Official 
Assignee of the Insolvent Court of Calcutta 
v. Musamvint Bund ho Lace (10) page 172 
already quoted). Just as the effect of two 
attachments of the same property in exe¬ 
cution of the same decree (the second one 
being effected in forgetfulness of the first; is 
merely that the property is under attachment, 
the first attachment merging in the second, 
similarly, the effect of an attachment before 
judgment followed by a redundant re-attach¬ 
ment after judgment is merely that the prop¬ 
erty is under attachment. In such cases it 
is meaningless to say that the property is 
under two attachments. It is still more 
meaningless to say that one attachment is 
dropped but another subsists. All the earlier 
attachments, in all such cases, merge into the 
last. Where there are several attachments, 
it is not that every attachment has an indivi- 

(20) 10 Ind. Cas. 905 at p. 450 ; 98 C. 418 : 15 C 

\V N. 7'J5. 


duality of its own hut the property is under a 
state of attachment. 

Secondly, it is said that other creditors who 
obtained no attachments of their own but 
who might share rateably in the amount that 
may bo realized by the respondent, lose this 
chance if the respondent’s attachment is held 
to have been extinguished under O. XXI, 
r. 57, and this is a great hardship. I do not 
see any hardship in this. Such creditors have 
no rights against the property—-none, certain 
ly that ought to prevail against the appellant 
and if they have a chance of sharing rateably 
with the respondent under section 73, it 
seems to me to he a piece of good luck 
which they little deserve to have, depen¬ 
dent on the diligence with which the res¬ 
pondent pursued his attachment. They are 
no more unlucky when the attachment 
terminates under O. XXI, r. 57 than 
in the case when the decree-holder pays 
oil the attaching creditor or gives some other 
property as security for the debt of the attach¬ 
ing creditor and the attachment is withdrawn 
uuder O. XXXVIII, r. 9. The hardship is 
exactly tho same as when wo have, instead of 
first attachment before judgment, an attach¬ 
ment after judgment. 1 do not think that 
instances of creditors sharing rateably in the 
fruits of the attachment before judgment are 
more numerous than in cases of attachment 
alter judgment. Finally, 1 do not think such 
remote considerations of hardships on other 
creditors can have any place in the constuction 
of O. XXI, r 57, especially as 1 am not 
able to conceive of any argument based on 
hardship which does not equally apply to 
attachments after judgment. I am not able 
to see any reason why tho Legislature should 
create a smaller standard of diligenoe for judg¬ 
ment creditors who had obtained an attach¬ 
ment before jud ment, than those who did not, 
in working out execution of the decree. 

I would overrule Rudhravaram Venkaiasub- 
hi ah v. Hulhravaram Venkata Seshaiya { 1). 
agree with Spencer, J., in the order of refer¬ 
ence, and answer tho question referred to us 
by saying that tho attachment is not subsisting 

Wallace, J. —J agree with tho decision 
ol the learned Chief Justice and will, as there 
is a divergence of opinion in the Full Bench, 
give my own reasons. 
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The respondent in this case obtained an at¬ 
tachment before judgment in O. 3. No. 153 of 
1914 on the file of the Court of the Subordi¬ 
nate Judge, Ramnad, bis attachment being 
obtained on 20th November 1914. He obtain¬ 
ed a decree in the Temporary Subordinate 
Judge’s Court, Ramnad, to which his Buit had 
been transferred on 22nd February 1915, 
which decree was sent for execution to the 
Court of the Subordinate Judge of Ramnad. 
He filed an execution petition, 183 of 1916, 
which was dismissed on 19th September 1916 
apparently because be had committed default 
in failing to filo an encumbrance certificate 
within timo. The petitioner before us had, 
in O. S. No 108 of 1914, obtained an ex parte 
decree against the same judgment-debtor but 
that ex parte decree was set aside on the 
judgment-debtor giving security on 15th March 
1915, the security being given on the same 
property which the respondent had attached 
before judgment. The question for decision is 
whether, on the dismissal of the respondent’s 
execution petition 183 of 1916. tho attach¬ 
ment beforo judgment ceased or whether that 
attachment enured and thus takos precedence 
of the security given on tho same property in 
favour of tho petitioner. 

Taking O. XXXVIII, Civil Proceduro 
Code, as it stands, it seems to me clear from 
the wording of r. 9 that an attachment 
beforo judgmont only comes to an end by a 
formal order of tho Court withdrawing it. 
This is, in my opinion, the correct way of in¬ 
terpreting r. 9, which applies to oases where 
the security demanded has been furnished, or 
where the suit has been dismissed. Rule 6 (2) 
clinches this interpretation. It requires that, 
oven in the case of a conditional attachment 
before judgment, a formal order of with¬ 
drawal is necessary to raise the attachment. 
Much more must it bo necessary for raising a 
final attachment, into which the conditional 
attachment has been converted. No doubt, 
the ruling in Bam Charul v. Pi tarn 'dal (18), 
and Abdul Rahman v. Antn Shanf (19), are 
contrary to this view, but, for reasons given, I 
must disagree with thorn. When the suit has 
not been dismissed, but decreed, it goes 
without saying (again taking O. XXXVIII 
as it stands) that the attachment continues, 
until it is withdrawn by the Court, so long as 
execution of tho decree is not barred. Rule 11 


makes that quite clear: See also Qanu Singh 
v. Jangi Lai (20). 

Respondent obtained a decree in his 
suit. Hence, so far as O. XXXVIII goes, 
his attachment before judgment has not come 
to an end, since there is on reoord no fair el 
order of withdrawal of the attachment by Iho 
Court. It can only have come t:> an end, 
if there is some other provision of the Civil 
Procedure Code, which has caused it to cease. 
Petitioner’s contention is that O. XXI, r. 57, 
is such a provision; and that is really tho 
only argument in his case. The whole point 
is : —Does the phrase * property .... 
attacheJ in execution’’ in O. XXI, r. 57, in¬ 
clude “ property attached before judgmont, ’ 
when that attachment is utilised, by forco of 
O. XXXVIII, r. 11, for an execution ? 

Petitioner s contention appears to mo 
open to several objections In the first place, 
an attachment before judgment is not ejusdem 
generis with an ordiuary attachment in execu¬ 
tion. To effect tho former, the Court 
must, besides issuing, as required by 
O. XXXVIII, r. 7, the usual prohibitory order 
to tho judgment-debtor and the public gener¬ 
ally, under form E-24 of' tho first Schedule, 
also issue a special order in form 1-7 to its 
Bailiff to attach the property and keep it 
"under safo and secure custody until tho fur¬ 
ther order of the Court." This clearly implies 
that tho order under form F-7 remains in lorco 
until it is withdrawn by a further order. It 
seems to me very difficult to hold that that 
further order is lying perdu in O. XXI, r. 57, 
and must bo deemed to have been passed, 
when the execution application is dismissed 
under that rule. It is true that farm E-24 
also uses the same phraso and implies 
a further order also. On this I can only say 
that it is inconsistent with r. 57, the incon¬ 
sistency probably being duo to the omission to 
notice the full effect of r. 57, when it was 
newly introduced into the Civil Procedure 
Code of 1908 1 find it difficult to hold that, in 
passing this new rule, the Legislature intended 
to abolish the “further order of tho Court' 
required by form F-7, a form not coming under 
O. XXI, at all, or to abrogate the clear pro¬ 
visions of O. XXXY1I1, which had been 
in force substantially since 1859 at least. 
Rule 57, of O. XXI, is of a penal nature and 
should, therefore, bo construed strictly. Quo 
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is not entitled to conclude that rights previ¬ 
ously enjoyed by parties have been taken 
away by a new provision in a Code, unless 
that provision in clear terms or by necessary 
implication involves such a conclusion. 

Secondly, r. 57, appears as a rule in 
an ()rder devoted to execution of decrees and 
orders, and in my view it should, therefore, be 
confined to such attachments as are dealt 
with in thq Order itself and not applied to 
attachments offected outside that Order. It 
has been argued that the phrase “ property 
attached in execution " should mean “ pro¬ 
perty in a state of attachment in the course 
ot tho execution of the decree. ” I think the 
more natural interpretation is simply that the 
phrase is to apply to such attachment in exe¬ 
cution as is described earlier in the same 
Ordor -vide O. XXI, r. 11, etc. The follow¬ 
ing r. 58, uses exactly tho same phrase. 
Yet that rule does not apply automatical¬ 
ly to property the attachment of which oc¬ 
curred before judgment. A special rule 
under O. XXXVIII, viz., r. 8, was on- 
acted to make it applicable. There is no¬ 
thing in r. 8, to indicate that it is confined to 
claims against an attachment before judgment, 
only until the judgment has ripened through a 
decree into an execution. Tho test for the 
application of r. 8, as I road it, is not "lias 
execution been taken out, " but " at what 
stage of tho case was the property at¬ 
tached.' (). XXXVIII, r. 8, incorporates, so to 
speak, r. 58 of (). XXI—vide Prasad a Nayiulu 
v. Virayya (21). There is no corresponding 
rule in O. XXXIII, incorporating O. XXI, 
r. 57, in it, and no rule from which one is enti¬ 
tled to infer that attachment before judgment 
becomes, when execution is taken out, on tho 
strength of that, an attachment in execution. 

No doubt there is one ruling which loosely 
uses tho word "becomes " and to that case our 
attention was directed in arguments, viz., 
Sewdut lioy v. Sree Canto Many (12). In 
Drupati Liibi v. liamraoh Pal (14), the langu¬ 
age used is that an attachment before judg¬ 
ment shall after a judgment " be deemed to be 
an attachment in execution of the decree." 
The fact that the attachment before judgment 

(21) 47 Ind. Cas. 1000; 41 M. 349 ; 24 M. L. T. 
134 ; 85 M. L. J. 231 ; (1918) M. W. N. 639 tF. B ) 
8 L. W. 197. 


is useful chiefly for the purpose of a subse¬ 
quent sale in execution will not, to my mind, 
convert every attachment into an attachment 
in execution. 

Tho petitioner relies strongly upon the 
ruling reported in Arunachalam Chetly v. 
Periasami Kervai (2), which laid down that 
Article 11, of the Indian Limitation Act, which 
deals with the question of the limitation period 
for au order on a claim potition preferred to 
property attached in execution of a decree,” 
applies to an order on a claim petition prefer¬ 
red to property attached before judgment after 
an order for sale in execution had been passed. 
Three points have to be noted with reference 
to this case ; first, that it was a case of a claim 
made after decree, after an application for 
execution had been put in and after an order 
for sale in execution had been passed ; secon¬ 
dly, that section 246 of tho old Civil Proce- 
duie Code of 1859, which tho Judges held to 
be tho fous ct orujo of Article 11, of tho Indian 
Limitation Act, applied expressly in terms to 
an attachment before judgment as well as to 
an attachment in execution ; and, thirdly, that 
they were oppressed by the facts that, despite 
tho provisions of tho old Code, tho Logisl aturo 
bad provided no special period of limitation at 
all for claims to proporty attached before 
judgment, and that, unless “ tho whole object 
of tho summary claim procedure was to be 
frustrated,’ a briefer period of limitation 
than that in Article 120 had to ho found 
somewhere. Tho learned Chief Justice 
and the other learned Judges, who adopted 
his judgment in that case, considered that 
they " should not he justified in laying 
down generally that proporty attached before 
judgment is attached in oxeoution of a doo- 
ree" and they distinctly hold that O. XXI, 
r. 57, throw no light on the point that had 
been thou argued before them. 1 do not 
think this ruling goes further than to say that 
a claim put in after there is au order in execu¬ 
tion for sale following upon au attachment be¬ 
fore judgment "may properly bo regarded as a 
claim to property attached in execution of 
a decree within the meaning of Article 11 of 
tho Limitation Act. It cannot, therefore, be 
construed to lay down that in all instauo9S 
where the phrase "property attached in execu¬ 
tion " occurs in any Statute, it covers casos of 
property attached before judgment as soon as 
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execution is taken out on the decree arising out 
of that judgment; it must, in my opinion, in 
view of the compulsion, if it may be so called, 
exercised over their Lordships' minds, hy the 
omissions of tho Legislature, be strictly confin¬ 
ed to what it lays down. I cannot, therefore, 
read into it a reversal of the decision in 
Venkatasub’riah v. Venkata Seshaiya (1). That 
is a direct authority in favour of the respond¬ 
ent in this case, to which one of tho learned 
Judges in Arunachnlam Chelty v. Periasami 
Servai (2) was a party, and other direct author¬ 
ities quoted therein are Ganesh Chandra Adah 
v. Banwari Lai Iioy, (5) and Bavuddin Sahib 
v. Arunachala Mudali, (6) and another case, 
which indirectly is in favour of the respondent, 
Kosuri SuraP'iraju v. Mandapaka Narasim- 
ham, reported in (7). 

General considerations of equity, such 
as, for example, whether third parties relying, 
for purposes of rateable distribution, on an 
attachment before judgment hy some one else 
are entitled to he in any better position than 
third parties relying on some one elso’s at¬ 
tachment after judgment, or whether a party 
defaulting in tho prosecution of his execution 
application ought to be in a better position 
because ho has attached before judgmont than 
if he had attached after judgment, do not, I 
feel, assist me much in the decision of this 
case. 1 think the decision must bo based on 
an interpretation of tho express provisions of 
tho Code and on a consideration of tho rights 
conferred by prior Civil Procedure Codes be¬ 
fore O. XXI, r. 57, was passed at all. 
Theso last wero perfectly clear and included 
the anomalies just mentioned, and the now 
Civil Procedure Code has left thorn as they 
wore before. 

I would, thoreforo, in answer to tho re¬ 
ference, say that O. XXI, r. 57, does not 
apply to casos where tho attachment is an 
attachment before judgment. 

Waller, J. —I think that tho question re¬ 
ferred to us should be answered in the 
negative. O. XXXVIII, r. 11, provides 
that, where there has been an attachment 
before judgment, a decree holder, in order to 
execute tho decree, must mako an application 
for execution, but need not re-attach This 
is the only privilege he is given and I do not 
consider that it was intended to carry with it 


CHETTIAR 

exemption from the penalty that awaits 
negligence on the part of attaching decree- 
holders in general. After he has mado his 
application, he beoomes subject to the pro¬ 
visions of O. XXI. I agree that O. XXXVIII 
contains the whole law in regard to attach¬ 
ment beforo judgment as suoh, but am not 
prepared to concede that attachment beforo 
judgment and attachment in execution are 
two entirely separate and distinct processes. 

There is authority on both sides. In Venkata- 
subbiah v. Venkata Seshaiya (1), it was held 
that O. XXI, r. 57, had no application to 
attachments beforo judgment. Tho Judges 
followed one Calcutta and two Madras de¬ 
cisions on the point. The Calcutta case 
(Ganesh Chandra Adak v. Banwari Lai 
Boy, (5) is certainly a direct authority in 
support of their view. One of the Madras cases 
[Bavuddin Sahib v. Arunaehala Mudali, 
(6)] is—if anything—an authority for the 
opposite view. What it actually decided was 
that an attachment before judgment did not 
ceaso to exist because an application for the 
arrest of tho judgment-dobtor had been dis¬ 
missed for default. That is not in point hero. 
Incidentally, however, the opinion wasexpress- 
ed that an attachment beforo judgment was 
converted into an attachment in execution 
where the decree-holder applied in execution 
for sale of tho attached property. At the 
same time, a doubt was raised, with reference 
to tho Calcutta decision, whethor tho opinion 
was correct, a doubt which the Judges express¬ 
ly refrained from solving. The last case Kosuri 
Suraparaju v. Mandapaka Narasimham, (7) 
is not very clear. Apparently an execution 
application had been dismissed. If it was 
dismissed for default, the decision is a direct 
authority in support of Venkatasublriah v. 
Venkata Seshaiya, (1). On the other side—apart 
from dicta in certain cases -there is Arunach- 
alam Chetty v. Periasami Servai (2). In that 
case property had been attached before 
judgment, a decree had been passed and an 
order for 6ale had been granted in execution. 
The question the Court had to decide was, 
whether the words " proporty attached in exe¬ 
cution of a decree ” in Article II of the 
Limitation Act covered an attachment 
before judgment. The Full Bench decid¬ 
ed that they did. The main judgmont 
was delivered by Wallis, C.J., with whom 
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all the other Judges concurred. SPF.NCER, J., 
delivered a separate judgment which—as I 
understand it -went no further than that of 
the Chief Justice. It must be conceded that 
the particular instance with which the Court 
was concerned was one in which sale had 
actually been ordered ; but I cannot agree 
that that fact affects the principle of the de¬ 
cision. An order for sale pre-supposes and is 
based on an existing attachment. It does uot 
itself create the attachment. If, therefore, an 
attachment before judgment becomes at any 
stage an attachment in execution, it must, in 
my view, ho at the stage where an applica¬ 
tion to execute has been made and admit¬ 
ted under O. XXI, r. 17. And that I con¬ 
ceive to be the principle laid down by the 
Full Bench I may add that, in tho present 
case, sale papers bad been called for which 
is usually done alter attachment has been 
ordered. I am unable to see how a subse 
quent ord r for sale would havo altered the 
position. W.MJiiS, C.J., explicitly stated that 
lie was considering both cases, that is, those 
“ in which tho claim .... is put in 
after decree or ovou, as in the present instance, 
after sale had been ordered in execution ’’ 
Further on he observed : “ This provision 

(O. XXXVIII, r. 11) does not, in my opinion, 
enable us to say that property attached boforo 
judgment becomes property attached in execu¬ 
tion of a decrco upon tho mere passing of a 
decree either within the meaning of Articlo 11 
of the Limitation Act or of O. XXI r. 57, us 
execution imu never he applied for. This 
sentence seems to me to indicate fa) that lie 
was considering the meaning of tho phrase 
under discussion both in Article 11 of the 
Limitation Act and inO. XSI r 57, (/<) that be 
was of opinion that nothing more was necossai y 
to convert an attachment before judgment into 
au attachment in execution than an application 
to execute. The order for sale bo regarded 
as “ proceeding on the footing that tho pro¬ 
perty had to be considered as having been 
attached in execution by virtue of r. 11.” 
The reference to r. 11 which requires an 
application to execute 1 and such an application 
would, but for the proviso in tho rule itself, 
he for attachment as well as sale) is to my 
mind conclusive proof that be considered that 
the attachment changed its character from the 
time of the application to execute. And that 
was the view taken by .SPENCER, J. NVaIjLIS 


C. J., no doubt remarked that O. XXI, 
r. 57, threw no light on tho quesion he 
was considering. Nor did it. He was consider¬ 
ing the meaning of a certain expression in 
Article 11 of tho Limitation Act whioh was 
practically identical in terms with a phrase in 
O. XXI. r. 57, hut found that the context in 
which the latter stood gave him no assistance 
in interpreting the former. 

As I havo already pointed out, the quota¬ 
tion given above with its reference to “ within 
tho meaniug of O. XXI, r. 57” shows that 
lie was considering that rule as well as Arti¬ 
clo 11. 1 see no reason to doubt that lie and 

tho other Judges would have been prepared, 
bad it beeu necessary, to answer tho question 
referred to us in the negative. Indeed, I do not 
see how such an answer can be avoided. When 
once it lias been found that, for one purpose, 
an application to cxecuto converts an attach¬ 
ment before judgment into an attachment in 
execution, the conclusion is, to my mind, in¬ 
evitable that tho conversion operates for all 
purposes, hollowing what 1 believe to ho the 
principle laid down by the Full Bench, 1 hold 
that, in this case, the property had been 
attached in execution within tho meaning of 
r. Ji and that the attachment ceased when 
the application for execution had boon dismiss¬ 
ed for default. 

I may add that the same question has sinoo 
been argued before mo with reforonce to sec¬ 
tion 9 of tho Presidency Towns Insolvency 
Act. Under that section, an act of insolvency 
is committed whore any part of a man’s prop¬ 
erty has beeu attached in execution of a 
decree for over 21 days. It would, in my 
opinion, be anomalous to hold that au attach¬ 
ment before judgment takes a judgmont-debtor 
out of the section, even though execution had 
boon proceeding against his property for more 
than the proscribed period. 

The Court. —By a majority, the question 
will be answered in the negative. 

V. N . V. 

Z. K. 

Question answered in the negative 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 21 of 1923. 
Maroh 1,1924. 

Present: —Mr. Kinkhede, A. J. C. 

LABHUA SAO —Plaintiff— Appellant 

versus 

CHATAN and another— Defendants — 

Respondents. 

C. P. Land Revenue Act (11 of 1917) ss. 169, 
920 (n )—Civil Procedure Code (Act V of 1908) 
s. 'J—Jurisdiction of Civil and Revenue Cotirts—Juris¬ 
diction, what determines—Partition—Direction to 
objector to file suit , effect of—Suit filed after expiry 
of six months, whether can be entertained—Special 
procedure, effect of. 

The jurisdiction of a Court to entertain and deoide 
upon a cause of action depends upon the nature of 
the claim put forward by the plaintiff, as hi9 oau-o 
of action and the matter involved in it doo3 not 
dopond upon what the dofendanta may assort by way 
of defence. It may turn out at the trial that the 
subjeot of contest between the plaintiff and defend¬ 
ant is not properly represented by tho form in which 
the plaintiff has ohoson to put his claim, but the 
ooourrcnco of that contingency may only rendor tho 
plaintiff's suit liable to bo dismissed a9 not proved. 

It will not afleot tho jurisdiction under which the 
suit as brought by tho plaintiff fell. [p. 1G8, col. 1.] 

Chwidcr Coo?nar Mandal v. Dakar Ali Khan, 9 W. 
R. 598, reliod on. 

Tho exclusive jurisdiction of Revenue Offioors 
under portion 220 (n) of the C. P. Land Reven¬ 
ue Aot is limited only to tho matter of 11 the 
partition or union of muhals or pattis " and the 
ordinary jurisdiction of the Civil Courts in tho 
matter of giving a declaration on the question of tho 
liability or otherwise of such proporty to bo partition¬ 
ed, is not ousted. Unless tho jurisdiction it cither 
expressly or impliedly barred by tho Statute, it must 
remain with tho Civil Court in all Civil matters 
under eootion 9 of the Civil Procedure Code. [p. 103, 
col. 1.] 

Chaturbhuj v. Chandirmool, 6 Ind. Cas. 705 ; 6 N. 
L. H. 27 at p. 29; Jagunath v. Khuba, 4 Ind. Cae. 795; 

5 N. L It. 17G at p. 179, followed. 

Whero a Statute prescribes a particular remedy and 
lays down a procedure for worklug out that romedy, 
tho rights and privileges of tho parties must depend 
upon tho rebult of their following or cot following up 
that procoduro in the manner laid down by the Statute 
and It is the duty of each party to adopt and follow 
it up, because it is only when the right recognized by 
tho Statute is given effect to in tho manner provided 

I C—21 


by the Statute, that the deoision as regards such right 
oan be given by the tribunal contemplated by the 
Statute and be binding as between the parties. This 
may iuvolve hardship in particular oases but that is 
not a matter for the Courts to coqsider. [p. 168, col. 2; 
p. 164, col. 1.] 

The Statute has fixed the period of six months for 
the filing of a suit direoted to bo filed under seo. 
tion 169 (1) ( b) of the C. P. Land Revenuo Aot, 
and a Civil Court has no jurisdiction to entertain 
such a suit after the expiry of the poriod fixed by the 
Statute, [p. 1G2, col. 2.] 

Second appeal against the decree of the 
District Judge, Raipur, in Civil Appeal No. 56 
of 1922, dated tho 10th November 1922. 

Messrs. J. C. Ghosh and It 7 . B. Puranik , 
for the Appellant. 

Sir B. K. Bose and Mr. V. Bose , for the Res¬ 
pondents. 

JUDGMENT.- In throe villages, namely, 
(l) Risali, (2) Somnidehi, (3) Ambidehi, now 
amalgamated into one mouza called Risali, 
the plaintiff and tho defendants’ fathers owned 
a soven-anna proprietary share which they had 
purchased on 1st Juno 1893. In tho year 

1905 all the three brothers divided their 
sir and khudkasht lands equally between 
themselves. After this partition plaintiff 
purchased a seven-pio share of ono Daryao 
and obtained a surrender of his sir land in 

1906 and thus got possession of 25-29 acres 
of khudkasht laud more than his two brothors. 
One Ramprashad also sold his 10i-pios 
yatti to plaintiff, and tho latter thus acquired 
some additional sir and khudkasht. Ho also 
got other lands from timo to time. The result 
of theso acquisitions was that up to the year 
of tho Settlement (1910-11) tho plaintiff had 
in his possession a little above 100 aores of 
sir lands and 168-97 acres of khudkasht lands. 
His acquisitions continued even after tho 
Settlement, so that plaintiff is now in posses¬ 
sion of 102-35 acres of sir and 217-54 acres of 
khudkasht lands. Defendants Nos. 1 and 2 hold 
73-44 and 34-30 acres of khudkasht and 47-4 
and 45-13 of sir respectively. Plaintiff claims 
to have improved tho lands in his possession. 

Tho defendant-respondent Chetan applied 
for partition and claimed equal division 
of all the lands. Tho plaintiff-appellant 
raised questions of previous partition and 
exclusive ownership and title. The Sub- 
Divisional Officer on 3rd August 1920 declin¬ 
ed to grant tho petition and referred tho res¬ 
pondent to a Civil Court. This order purported 



162 


INDIAN CASES 


[1924 


LABHUA 8A0 V. CHATAN 

to bo passed under section 169 (l) (a) of the 
Central Provinces Land Revenue Act. II of 
1917. Defendant thereupon appealed to 
th 2 Deputy Commissioner and got the order 
reversed. The Deputy Commissioner's order, 
which is dated 15th February 1921, purports 
to bn passed under section 169 (l) (5) requir¬ 
ing plaintiff to institute within six months a 
suit in the Civil Court for the determination of 
the questions raised. The plaintiff went up to 
the Commissioner in second appeal but that 
appeal was dismissed on 21st November 1921. 

The present suit was instituted on 3rd March 
1922 for a declaration of title to the abovo 
lands. Tho only defence material for the pur¬ 
poses of this second appeal is that the suit not 
having been brought within six months from 
tho date of the order of tho Deputy Commis¬ 
sioner, namely, 15th Fobruary 1921, was barr¬ 
ed by section 169 (2) (b) of the Central Pro¬ 
vinces Land Rovonue Act, II of 1917. Tho 
first Court framed the following issue :— 

Whether time against plaintiff runs from 
15th February 1921 (date of Deputy 
Commissioner's order)? Is suit by plaint¬ 
iff, therefore, time-barred?" 

Tho first Court found it against tho plaint¬ 
iff and dismissed the suit. lie, therefore, 
went up in appeal to the District Judge, who 
also confirmed tho dismissal, rienoo this 
second appeal. 

It is contended on behalf of the appellant 
that to support tho dismissal is in effect to 
curtail the limitation prescribed by tho Limi¬ 
tation Act for a suit for declaration that 
cortain property is or is not liable to division. 
It iB also urged that in any caso tho proceed¬ 
ings in the Rovonue Courts should be looked 
u pon as another civil proceedings" within 
tho meaning of section 14 of tho Limitation 
Act, and all tho time taken in prosecuting in 
good ftilth tho appoal in tho Commissioner’s 
Court may bo excludod undor that section. 
On tho other hand, tho respondents contend 
that tho question is not ono of curtailing tho 
limitation for a suit, but, ono of jurisdiction 
of a Civil Court to entertain the suit, and reli¬ 
ance is placed on section 220 (») of tho Land 
Revenue Act, as a bar to tho Civil Court’s 
jurisdiction, and that the Civil Court's 
jurisdiction exists only partially and to the 
extent to which the Statute, i.e., the Revenue 


Law, recognizes it, and no further, and that 
whoever wants to take advantage of the pro¬ 
visions must take it subject to the conditions 
imposed. That the jurisdiction of the Civil 
Court to entertain the suit came to an end as 
soon as the six months period expired on 15th 
August 1921. 

It is, therefore, urged that tho plaintiff was 
bound to institute the suit within tho statu¬ 
tory poriod of six months given to him for 
tiling tho same, and that this period of 
six months had to ho counted from the date of 
the Deputy Commissioner’s order in appeal. 
Tho plaintiff-appellant’s reply is that the 
jurisdiction of the Revenue Officer is limited 
to tho matter of effecting partition , and doos 
not extend to the determination of the 
question whother particular items of prop¬ 
erty are or are not liable to be partitioned, 
aud that as this is a matter of a civil nature 
with which tho Revenue Officers have no 
concern, the suit, though filed beyond six 
months, ought to be maintainable under 
general law. 

I havo considered tho respective contentions 
of tho parties aud I am of opinion that tho 
Civil Court's jurisdiction to entertain the suit 
was ousted as soou as tho statutory period of 
six months expired. Section 9 of tho Civil 
Procedure Code lays down that the Courts 
shall havo jurisdiction to try all suits of a 
civil nature excepting suits of which their cog¬ 
nizance is either expressly or impliedly barred. 

Soction 2.0 of the Central Provinces Land 
Revenue Aot, II of 1917, provides that :— 
Except as otherwise provided in this Aot, 
or in any other enactmont for tho timo being 
in force, no Civil Court shall entertain any 
suit instituted, or application made to obtain 
a decision or order on any matter which the 
Govoruor-General in Council, the Chief Com¬ 
missioner or any Revenue Officer is, by this 
Act, empowered to determine, deoido or 
dispose of, and in particular aud without 
prejudice to tho generality of this provision, 
no Civil Court shall oxorciso jurisdiction over 
any of tho following matters:— 

* * * 

(m) the partition or union of mahals or pattis. 

* * * 

It was hold by Stevens, J. C., in Sujanmal 
v. Bhagabai (1) with reference to the 

(1) G G. P. L. It. 103. 
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provisions of section 152 (13-A) read in 
conjuction with section 136 (c) of the old 
Land Revenue Aot, that a suit for declaration 
that certain fields should be declared to he the 
plaintiffs’ 6elds and restored to their posses¬ 
sion, does not involve any question of suing or 
applying for the partition perfect or imperfect 
of a mahal, nor is there any question of the 
distribution of the land, or of the allotment of 
the revenue of a mahal by partition; and that 
such a suit is not barred by the aforesaid sec¬ 
tions. Viewing the provisions of section 220 
(n) of the new Land Revenue Aot in the 
same light it will he seen that the exclusive 
jurisdiction of the Revenue Officers is limited 
only to the matter of "the partition or union 
of mahals or pattis" and the ordinary jurisdic¬ 
tion of the Civil Courts in tho matter of 
giving a declaration on the question of the 
liability or otherwise of such property to bo 
partitioned, is not ousted. Unless the juris¬ 
diction is either expressly or impliedly barred 
by the Statute, it must remain with tho Civil 
Court in all Civil matters under section 9 of 
the Civil Procedure Code. This view finds 
support in the cases of Chaturbhuj v. Chandir- 
mool (2) and of Jagannalh v. Khulja (3). 

Tho jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon 
the nature of tho claim put forward by the 
plaintiff, as his cause of action and tho 
matter involved in it does not depend upon 
what the defendants may assert by way of 
defence. It may turn out at tho trial that 
the subject of contest between tho plaintiff 
and defendant is not properly represented by 
the form in which tho plaintiff has chosen to 
put his claim, but the occurrence of that 
contingency may only render the plaintiff s 
6uit liable to be dismissed as not proved. It 
will not affeot the jurisdiction under which 
the suit as brought by the plaintiff fell: Chun 
dur Coomar Mandal v. Bakar All Khan (4). 

If a reoorded proprietor of a village or 
mahal or p.itti finds that there exists a dis¬ 
pute between himself and another co-sharer 
as regards the liability or otherwise of certain 
lands to partition, the co sharers have two 
courses open. They or any of them may at 
once institute a suit in a Civil Court for a 

(2) 5 Ind. Ca*. 705; 6 N. L. R. 21 at p 20. 

13) 4 Iod. Cas. 196; 5 N. L. R 116 at. p. 110. 

(4) 0 W. R. 598. 


declaration to that effect, and such a suit will 
not be barred from the cognizance of the 
Civil Courts, because it is not a matter cover¬ 
ed by section 152 ( n) of the C. P. Land Reve¬ 
nue Act. There is nothing also in any other 
provisions of tho said Act whioh can be said 
to take away by necessary implication tho 
jurisdiction of tho Civil Court in a matter 
like this. 

But if, instead of resorting to this civil re¬ 
medy, and securing a deoision of the Civil 
Court on tho questions in dispute in the first 
instauce, either of the recorded proprietors 
were to make his election to bavo recourse, 
first, to the summary remedy of a partition 
through Revenue Courts and thus invoke the 
exolusivo jurisdiction of the Revenue Officer 
for partitioning the estate under tho Land 
Revonuo Act, and an objection raising ques¬ 
tions of title or of proprietary right, or any 
other question which it is essential to decido 
finally before the partition can bo proceeded 
with wore to bo raised in those summary 
Revenue proceedings, thon both the parties 
are bound to submit to tho necosary con¬ 
sequences llowing from tho selection of the 
remedy, and regulato their further procedure 
in tho manner laid down by that Act. The 
questions raised not having already been 
determined by a Court of competent jurisdic¬ 
tion, the partitioning officer has the option of 
following any of tho three courses laid down 
under section 169 sub-section (1) of the new 
Land Revonue Act. 

In this case, tho Sub-Divisional Officor 
elected to follow the courso laid down in clauso 
(a) of the said sub-section while the Deputy 
Commissioner thought fit to follow tho course 
prescribed in clause (/») of .the same sub-sec¬ 
tion. Once tho special jurisdiction is invoked, 
the special procedure prescribed by the Statute 
vesting such exclusive jurisdiction must 
become applicable. Whero a Statute prescribes 
a particular remedy and lays down a procedure 
for workiug out that remedy, the rights and 
privileges of tho parties must depend upon tho 
result of their following or not following up 
that procedure in tho manner laid down by 
the .'•'tatute and it is the duty of each party to 
adopt and follow it up, because it is only when 
the right recognized by the Statute is given 
effect to in the manner provided by the Statute, 
that the decision as regards such right can be 
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given by the tribunal contemplated by the 
Statute and bo binding as between the parties. 
This may involve hardship in particular 
cases but that is not a matter for the Courts 
to consider. 

I will explain this position by reference to 
two or three familiar instances. 

If A attaohes C s property as if it is the prop¬ 
erty of B, his judgment debtor, the law does 
not cast upon C the duty of preferring a claim 
or objection undor O. XXI, r. 58 of 
the Civil Procedure Codo. If, however, ho 
avails himself of the summary remedy 
provided by r. 58 and tho Court proceeds 
to investigate the claim or objection and passes 
an order undor any of the rules 60, 61 and 62, 
tho party against whom tho order is made 
has to institute a suit to establish a right 
which ho cla ; ms to tho property in dispute, 
because under r. 63 of the said Order sub¬ 
ject to the result of such suit, if any, the 
order becomes conclusive. But if no such 
claim or objection against the attaclimont be 
preferred, neither party is under any obliga¬ 
tion to file a suit under O. XXI, r. 63 of the 
Civil Proccduro Codo. Suoh a suit is neces¬ 
sitated only beoauso a claim or objection was 
preferred and an order was passed thereon, 
and tho order becomos conclusively binding 
between tho parties unless set aside within one 
year under Article 11 of tho Limitation 
Sohcdulo. A person against whom no such 
order is made, has his usual longor period of 
limitation to enforce his rights. Also in tho 
case of persons who are parties to tho sum¬ 
mary proceedings under O. XXI, rr. 97 to 101, 
Civil Procedure Code, tho samo consequences 
follow. If tho order is against any one of 
them, lie also has to institute his suit under 
O. XXI, r. 103, within ono year of tho order 
as prescribed by Article 11-A of tho Limita¬ 
tion Schedule, otherwise the order becomes 
conclusive as against him. A third similar 
instance is of a person against whom an order 
undor section 145 of the Criminal Proccduro 
Code is made. He has to filo his suit under 
Article -17 of the first Schedule of tho Limit¬ 
ation Act within three years of tho date of 
tho order if ho wants to recover the im¬ 
moveable property comprised in such order, 
although under ordinary circumstances, 
if ho had not been a party to sucli au 


order or had not invoked the help of the 
Criminal Court, he would have had 12 years 
within which to recover possession of the 
immoveable property. These instances will 
dearly show that he who lias a recourse 
to any special remedy provided or invokes or 
subjects himself to any special jurisdiction 
conferred by any particular Statute, must 
follow up tho special procedure laid down in 
that Statute, and must necessarily take tho 
consequences that llow from his compliance or 
non-compliance with the requirements of the 
Statute in all its particulars. If he is success¬ 
ful in the remedy followed by him he puts 
his opponent to the disadvantages of any 
failure which his opponent may he guilty of, 
hut if he is unsuccessful he subjects himself 
to similar disadvantages. 

Under these circumstances the appellant 
cannot complain of tho hardship to which ho is 
subjected by reason of Lis own failure to 
strictly comply with the order passed by the 
Deputy Commissioner under section 169 (l)(/?) 
of the new Land Revonuo Act. Tho .Statuto 
has fixed six months period for tho filing of 
such a suit. It gives no discretion to the 
Deputy Commissioner to extend that period. 
No question as to whether tho appellate 
authority could have legally extended the 
period 'arises, as a mattor of fact, tho 
Commissioner had neither boon moved to grant 
any extension, nor had ho himself svo mottt 
thought fit to gran 1 ; ono. It was no doubt 
within his authority to direct that tho oxeou- 
tion of the order under appeal bo stayed but 
that has not boon done. The plaintill must, 
therefore, tako tho con6equonces of his own 
laches or negligonce in carrying out tho order 
of tho Deputy Commissioner. Tho particular 
section 169 of the new Land Revenue Act, as 
I read it, doos not put an end to tho jurisdiction 
of tho Rcvonuo Officer as soon as an order is 
passed under sub-section (1), clause ( b ), but it 
6imply suspends his jurisdiction temporarily so 
long as tho proceedings boforo the Civil Court 
duly started within tho statutory period of six 
months continuo. Section 169, 6ub-section (2) 
lays down that if the proceedings have boon 
postponed undor sub-section (1), clause ('■) and 
if tho party ordered complies with the requisi¬ 
tion, the Deputy Commissioner s jurisdiction 
is limited to deal with the case in accordance 
with the decision of the Civil Court, or if such 
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party fails to comply with the requisition the 
Deputy Commissioner is bound to decide the 
question against him. 

If the Deputy Commissioner elects to pro¬ 
ceed under section 169 (1) (c) of the said Act, 
and enquires summarily into the merits of the 
question and passes orders thereon, then 
under sub-section (3) his order is conclusive 
subject to the result of a suit to be instituted 
within six months to have the order sot aside. 
It is only when he declines to exeroise his 
jurisdiction to grant the application, under the 
powers given by sub-clause (a) of sub-section 1 
of the said section, as was done by the Sub- 
Divisional Officer, that the restriction of filing a 
civil suit within six months does not come into 
operation. For these reasons I think the suit 
was untenable and could not be entertained. 

In this view of the case no question of ex¬ 
clusion of timo under section 14 of the Limi¬ 
tation Act arises in the caso. The appeal is 
dismissed with costs. The costs in the lower 
Courts will ho paid as already ordered. 

Z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1888 of 1920. 

February 19, 1924. 

Present :—Mr. Justice Broadway 
and Mr. Justice Campbell. 

ALI i NAWAZ, since deceased, 

2. MIR MUHAMMAD 
and others —Defendants — 
Appellants 
versus 

FAIZ ALI and others—Plaintiffs— 

Respondents. 

Breach oj covenant—Cause of action, when arises 
—Award directing party to continue in possession so 
long as a certain payment was made—Refusal to make 
payment, effect of—Withdrawal of refusal, effect of. 

A right to auo aooruoa wbonover a person beoomoa 
olothed with a legal oharaolot entitling biiu to a 
relief whioh a Court of Law is competent to grant, 
[p. 167, col. a ] 


When a ooutraot is repudiated by one of the par¬ 
ties thereto before the time for its fulfilment, the re¬ 
pudiation gives rise to a oauso of notion in favour 
of the other party at once, and it is not neoessary 
for such party to wait till tho dato fixed for the per¬ 
formance of thooontraot. [p. 167, ool. 2.] 

Undor tho terms of an award defendants were on- 
titlod to continue in possession of a certain area of 
land so long as they oontinued'to pay tho land re¬ 
venue assessed on a certain other aroa of land in 
possession of tho plaintiffs, but it was provided that 
if tho defendants at auy timo claimed payment of 
the land revenue demand in respoot of the area in 
possession of tho plaintiffs the latter would bo entitl¬ 
ed to claim the area iu possession of tho defendants. 
During the Settlement operations tho defondanta 
made an application that tho land in possession of 
the plaintiffs should ho assossed to laud revenue. 
Tho assessment was made and announoed to tho 
plaintiffs, but before it could bo levied the defendants 
withdrew their applioation and prayed that matters 
may bo loft where they were before their applioation 
was ra»de. The plaintiffs sued for the area in posses¬ 
sion of the defendants on the ground that by making 
their former application they had committed a 
broach of tho condition under which they had been 
allowed to oontinuo in possession of tho land uudoc 
the award ; 

Held, that the suit must sucoeed as the defendants 
bad committed tho breach oompl&ined of which give 
an immediate cause of action to the plaintiffs and 
that it was no answer to tho suit to urge that the 
defendants had subsequently withdrawn their appli¬ 
cation before tho plaintiffs had been oalled upon to 
pay the laud revenue demaud. 

First appeal from tho decroo of tho Senior 
Subordinate Judge, Ambala, dated tho 8th 
Maroh 1920, dismissing tho plaintiffs’ suit, but 
ordering that tho defendants shall pay the 
plaintiffs’ costs. 

Mr. M. Sleem, for Sheikh Abdul Qadir, 
K. B., for tho Appellants. 

Maulvi Ghulam Muhi-ud-Diti, for tho 
Respondents. 

JUDGMENT.- —These appeals havo arisen 
out of a suit brought by Faiz Ali and othors 
for the possession of 605 bighas, 7 biswns of 
land against Ali Nawaz and others. The 
following pedigree table will afford assist¬ 
ance :— 

Najabat Khan 

_ 1 _ 

.1 1 

Kuri Khau Bulaud Khan Zulfu Khan- 

Tho plaintiffs are tho descendants of Kuri 
Ivhau anil Bulaud Khan and tho defendants 
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descendants of Zulfu Khan. The plaintiffs al¬ 
leged that under an award, dated the 22nd of 
September 1854, they wero allotted 180 bighas 
of land out of the whole estate belonging to 
Najabat Khan, the terms of the award being 
that Zulfu Khan, and his descendants were to 
keep the rest of the estate but to pay the 
land revenue demand on the 180 bighas 
allotted to the plaintiffs ancestors. Zulfu 
Khan was at that time in receipt of a ponsion. 
When that ponsion ceased the plaintiffs 
were to pay the land revenue demand 
qua 70 bighas of the land allotted to 
thorn, the defendants continuing to pay 
the land revenue demand on the remain¬ 
ing 110 bighas for ever. It was provided, 
however, that in the event of the descen¬ 
dants of Zulfu Khan at any time claiming 
payment of the land revenue demaud on the 
110 bighas allotted to the plaintiffs they (the 
plaintiffs) would be entitled to claim 2,3rds of 
the 1'3rd share in the village. In consequ¬ 
ence of this award at first the entire 180 
bighas wore ontored as Kharij bachh in the re¬ 
venue paper6and on the death of Zulfu Khan, 
when the pension referred to above ceased, 
the plaintiffs wero shown as liable to pay the 
land revenue demand qua 70 high is, the 
remaining 110 bighas continuing to bo shown 
as Khanj bachh and the rovonue due upon 
them was added to that due on other lands 
in the possession of the defendants. 

It was asserted that on the 21st of April 
1917, while the Settlement of 1917-18 was in 
progress, Ghulam Mustafa Khan and others of 
the defendants applied to the Settlement 
authorities saying that they were not willing 
to allow the lawl which lmd formerly boon 
kept as Kharij bachh by their ancestors to 
continue as Kharij bachh and it was asked 
that the rovonue gua the said land should bo 
assessed on them and levied from the proprie¬ 
tors who enjoyed the produoe thereof. This 
application was granted and the lands in ques¬ 
tion were duly assessed to revenue and in¬ 
cluded in the bacilli when the assessment and 
distribution were announced in March 1919. It 
should be noted that by this timo the 110 
bighas had been reduced to 97 bighas, 18 biswas, 
the plaintiffs having sold the difference. 

The plaintiffs claimed that the act of tho 
defendants in moving the Revenue authorities 
to assess tho lands held by them to revenue 


and to include them in the bachh entitled them 
(the plaintiffs) under the award aforesaid to 
2 3rds of the l|3rd of the village, and 
on the 1st of August 1919 instituted 
the present suit claiming possession of 
605 bighas, 7 biswas, alleging that that 
was the land they were entitled to. The 
defendants contested the suit alleging (l) that 
their ancestor Zulfu Khan alone had person¬ 
ally acquired tho entire property ; (2) that 
thoy knew nothing of the terms of the award 
referred to; (3) that the assessment made on 
tho plaintiffs' lands was made at the instanco 
of Ghulam Jahan and others of the plaintiffs 
and not at the instance of the defendants; (4) 
that the defendants had not refused, and did 
not refuse, to pay the revenue payable on the 
lands referred to by the plaintiffs; and (5) that 
on the 1st of May 1919 they had applied to the 
Revenue authorities praying that the matter 
should bo allowed to stand as heretofore, 
their previous application having been made 
under a misapprehension that the land was to 
be kept Kharij bachh during the currenoy of 
the last Settlement only. They also pleaded 
that the suit was barred under section 11 of 
tho Civil Procedure Code and that 1 the agree¬ 
ment between the ancestors of tho parties set 
up by the plaintiffs was opposed to public 
policy and unenforceable by law. 

Tho Trial Court settled tho following 
issues :— 

(1) Whether the present claim is barred 
under section 11 of the Civil Procedure Code 
by virtue of tho judgment of 1854 ? 

(2) Whether plaintiffs' claim is barred by 
time for tho adverse possession of the defend¬ 
ants ? 

(3) Whether tho defendants’ petition, dated 
21st April 1917, was based on tho statement 
of tho plaintiff and had been prepared in 
ignorance of tho litigation of 1854 and had 
been cancelled by the defendants' potition, 
dated 1st May 1919, and, if so, bow do tho 
facts affect the present claim? 

(4) Whether the agreement embodied in 
tho judgment and award of 1854 was against 
law and public policy and is not binding on the 
defeuduuts ? 

(5) If tho judgment aud award of 1854 be 
binding on tho parties, to what relief aro the 
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plaintiffs entitled under the provisions of the 
award of 1854 ? 

It was held that the suit was not barred 
under section 11 of the Civil Procedure Code 
and that the parties were bound by the award 
made in 1854. The suit was, however, 
dismissed as, in the opinion of the Senior Sub¬ 
ordinate Judge the action of the defendants 
in making the application dated the 21st of 
April 1917 did not amount to a breaoh of 
contract, inasmuch as they had seen and rec¬ 
tified their mistake by the application dated 
the 1st of May 1919 before the time for pay¬ 
ment of the revenue had actually arrived and 
before the 6uit had been filed. At the same 
time, he ordered the defendants to pay the 
plaintiffs’ costs. 

AgainBt this decree both parties have pre¬ 
ferred appeals to this Court, the plaintiffs 
through Mr. Ghulam Mohi-ud-Din and the 
defendants through Mr. Abdul Qadir on 
whose behalf Mr. Sleem has appeared. Mr. 
Sleom's appeal rolates only to the question of 
costs and need not detain us, as in our opinion 
the present litigation is directly duo to the aot 
of the defendants in making the application 
dated the 21st of April 1917 which they 
themselves now admit was mistaken and 
made without proper enquiry of the real facts. 
Wo dismiss their appeal. 

In the appeal by tho plaintiffs the question 
for decision is, whether tho view taken by the 
learned Senior Subordinate Judgo as to tho 
nature and effect of tho act done by tho defen¬ 
dants in making the application of tho 21st of 
April 1917 is correct. It has been contended 
by Mr. Ghulam Mohi-ud-Din that the action 
of the dofendants-respondents in making the 
application of the 21st of April 1917 was final 
and was a clear indication that for tho future 
they intonded not to pay tho revenue on the 
lands held by tho plaintiffs under tho award 
of 1851. lie further contended that it was 
idle for the defendants to urge that they 
made this application under a misapprehen¬ 
sion of the true stato of affairs, and it was 
further pointed out that they did not attempt 
to remedy the effect of their aotion until after 
March 1919 when tho assessment had been 
announced and the plaintiffs bad been in¬ 
formed that the Government would look to 
them for tho revenue of tho lands hold by 


them. On the other hand, it was contended 
that, unless and until the plaintiffs had actually 
been called upon to pay the said revenue, no 
variation in, or breach of, the contract evid¬ 
enced by the award had been made. In answer 
to this Mr. Ghulam Mohi-ud-Din referred 
to Eochster V. De la Tour (1) and Ripley 
v. M'clure (2), in both of which authorities 
it was held that when a contract had been 
entered into and repudiated by one of tho 
parties before tho time for fulfilment of the 
contract, the repudiation would give rise to a 
cause of action in favour of the other party 
at once, and that it would not bo neoessary for 
such party to wait till the date Gxed for the 
performance of the contract. Mr. Ghulam- 
Mohi-ud-Din appears to be correct, for a right 
to sue acorues whenever a person becomes 
clothed with the legal character entitling him 
to a relief which a Court of law is competent 
to grant. In the present case under tho con¬ 
tract evidenced by the award of 1854 the 
defendants wero at liberty to continue to pay 
the revenue of tho lands held by the plaintiffs 
or to insist on the plaintiffs paying tho said 
revenue themselves. In the event of the 
defendants electing to adopt the latter 
course the plaintiffs would be ontitled 
to get certain other lands. Tho defendants 
clearly, by making the application of tho 21st 
of April 1917, elected to mako the plaintiff s 
pay the revenue on tho lands held by them. 
For a period of nearly two years this applica¬ 
tion remained before the Revonuo authorities 
and in duo course tho plaintiffs’ laud was 
assessed to revenue and made liable tberefor. 
Tho result of this appears to bo that tho plaint¬ 
iffs would be liable to all tho penalties prescrib¬ 
ed in section 67 of tho Land Revenue Act in 
the event of tho said revenuo not being paid. 
It was, therefore, unnecessary for the plaintiffs 
to wait till they had been called upon to pay 
tho revenuo on their laud. Tho defendants 
having elected to avoid the liability hitherto 
imposed on them can scarcely bo allowed to 
urge that the consequences resulting from 
their action aro serious, and cannot be relioved 
from such results on tho solo ground that 

(1) (1859) 95 R. R. 747; 2 El. & Iff. 673; 22 L. J. 
Q. B. 466. 17 Jur. 972. 22 L- T. (0. «.) 171; 1 W. B. 
469; 118 E. H. 922. 

(2) (1849) 80 R. R. 593 at p. 604; 4 Ex 846; 18 L. 
J. Ex. 419; 164 E. R. 1245- 
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their action had been made under a mistake. 
Mr. Slecm referred to Snrcndra Nath Banerjee 
v. Secretary of State, (3) and Snpdti Dhondu 
Gujar v. Nadhavrao Jtvram Gujar (4) and 
urged that, as was done in those two cases, his 
clients should bo relieved from the serious 
results that would follow from their action in 
this case. 

In Surcndra hath Banerjee. v. Secretary of 
State (3' the facts were quite different to 
those in the present case. There a compro¬ 
mise had been effected under which au agree¬ 
ment of lease was to be executed within a 
period of two months. The relationship of 
landlord and tenant had been created by the 
compromise. There had been a default in the 
execution of the deed within the prescribed 
period, and it was held that, in such circum¬ 
stances, forfeiture of the tenancy could he 
e tved a_,amtt in equity. 

In the Bombay case the question involved 
was whether a certain deed which appeared to 
bo a sale was in reality a mortgage and open 
to redemption. The dispute was compromis¬ 
ed on certain conditions, one of them being 
that a sum of Rs. 1,10 ) was to bo paid within 
ono month qua a certain plot of land and that 


failure to make this payment would msult in 
the then defendant becoming the owner of 
the raid land. Possession was to remain 
with the defendant for sumo time after 
the payment of the money had been made. 
The money was not paid within the 
prescribed time, but was paid before the party 
paying it could have obtained possession. It 
was held that in redemption suits on default 
by the mortgagor the morteageo bad the right 
to sell or to foreclose but that till ho exercised 
ono of these relief rights a Court of Equity 
would always bo disposed to afford rolief to 
the wort.;:u'or. 


The present suit does not relate to any 
question of tenancy and the relationship 
between the parties is neither that of landlord 
and tenant nor mortgagor and mortgagee. An 
agreement was entered into and under the 
terms of the agreement the defendants had 
certain advantages and were subject to certain 
liabilities. It rested with them entirely whe¬ 
ther they would or would not continue to 


(3) 67 Ind. Cas. 043; 21 C. W. N. 546. 

(4) 57 Iud. Cas. 6P4 ; 4-1 13. 644 ; 22 liom. L. it 
7S0. 


make the payment of the land revenue as 
agreed under that agreement. They chose to 
adopt a certain course. A reference to the 
patwari would have put them in possession of 
the reasons why they wore to pay this parti¬ 
cular land revenue and their failure to 
make such an euquiry appears to be without 
any real excuse. Undoubtedly, the conse¬ 
quences resulting from their action arc very 
serious for them ; hut, after giving careful 
and anxious consideration to the case, we are 
unable to say that any such sufficient or valid 
ground has been made out as would justify 
us in relieving them from the natural conse¬ 
quences of their action. 

In these circumstances, wo feel constrained 
to accept the piaintiff’s appeal and grant them 
a decree for possession of the laud in suit. 
Parties to bear their own costs in this Court 
in both appeals. 

2. K. Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Civil Revision No. 136-B of 1923. 

November 22, 1923. 

Present: —Mr. Prideaux, A. J. C. and 
Mr. Kiukhodo, A. J. C. 

SHEOPRATAP SHR1NIVAS— Applicant 

versus 

SUKHDEO KAN1IAIYALAL— Non- 

Applicant. 

Civil Procedure Cede (Act V of 190S), s. 115— 
Jurisdiction, irdcr deciding question of—Revision, 
whether lies —‘Case,’ meaning of. 

Tho word ‘ case ’ in section 116 ol the Civil Pro 
ceduro Code must bo understood in its broadest and 
most ordinary sense, [p. 169, ool 2.] 

Mahad’ o v.Ncgo, 12 led. Gap. 357 ; 7 N. L. R. 130 
at p 138, followed. 


Tho High Court has jurisdiction to revise an 
erroneous ordor bolding that tho Court has jurisdic¬ 
tion to try a suit, [p 169, ool. 2.] 
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Sultanat Johan Begam v. Sundar Lai, 58 Ind. Cas. 
90 • 42 A. 409 ; 18 A- L. J. 431 ; Satoan Mai v. 
Kanhaya Lai Oopal Das, 6') Ind. Cas. 680 ; Dhapi v. 
Ram Pershad, 14 0. 768; 12 Ind. Jur. 97 ; 7 Ind. 
Dec. (N. 8.) 509 ; Krishna Velji Marwadt v. Bhan 
Mansaram, 18 B. 61; 9 Ind. Dec IN. 8.) 549 ; Mahadeo 
v. Nago, 12 Ind. Cas. 357 ; 7 N. L. R. 180 at p 138. 
relied on. 

Application against the order of the Subordi¬ 
nate Judge, Akola, dated the 3rd July 1923. 

Mr. M. Y. Abhyankar, for the Applicant. 

Mr. A. V. Khare, for the Non-Applicant. 

Order.—The plaintiff is a merchant resid¬ 
ing at Akola who has had dealings with the 
defendant, an adtia at Bombay. lie sues lor 
rendition of accounts and for such balance as 
may be found due. Various pleas were raised 
including the one that the case was triable at 
Bombay and not at Akola where it was filed. 
These pleas gave rise to the following issues 

‘ 1. Where di:l the contract of agency 
between the plaintiff and defendant 
take place ? 

2. Where was the defendant liable to 
render accounts and pay the money 
duo to the plaintiff ? Whether at 
Bombay or at Akola ? 

3. Whether this Court has jurisdiction 
to try the suit ? ” 

The Trial Court finds that the contract of 
agency took placo at Bombay hut that in a 
pnlcki a/lat system primarily the place for pay¬ 
ment is where the constituent resides unless 
such constituent chooses to got paid in any 
other place, and, therefore, holds that the suit 
has been correctly laid at Akola. Against 
this decision this application for revision is 
filed. 

A preliminary objection is raised to it3 hear¬ 
ing on the ground that section 115 of the Civil 
Procedure Code only relates to the decision of 
a case, and the decision hero covers only a por¬ 
tion of a case being in fact but a finding on the 
question of jurisdiction, and that plaintiff s 
remedy lies in appeal after the case has been 
disposed of. We aro referred to Sultanat Jahan 
Begam v. Sundar Lai (1), and Saioan Mai v. 
Kanhaya Lai Gopal Das (2). in support of this 
contention. There are, however, casos to the 
oontrary, and we need but refer to the well 

(1) 59 Ind. Caa. 90 ; 42 A- 409 ; 18 A. L- J 431. 

(2) 69 Ind. Caa. 680 

(8) 12 Ind. Gas. 367 ; 7 M. L. R. 180 at p. 183. 

I C—22 


known case of this Court, Mahadeo v. 
Nago (3). 

Sir Henry Drake-Brookman therein writes 
“ For the non-applicants it is urged that 
the District Judge has simply erred on a point 
of law, so that this Court has no power to 
interfere under section 115, Civil Procedure 
Code. I think, howevor, that this is a case 
of illegal action covered by clause (c) of that 
seotion. The law, as I understand it, ex¬ 
pressly permits the joinder of the defendants, 
and the provision to this effect has been 
entirely ignored by the lower Court. The 
order complained of is doubtless interlocutory, 
but I agree with the opinion expressed by 
Ismay, J. C., in Narayan v. Pandurang 
(Civil Revision No. 94 of 1901) that the word 
“ case” must be understood in its broadest 
and most ordinary sense. This view finds 
support in Dha.pi v. Ram Pershad (4), and 
Krishna v. Bhau (5) It is idle to leave the 
plaintiffs to a remedy by way of appeal from 
the decree which will eventually be passed for 
the co-mortgagees have already pleaded that 
as against thorn the claim is time-barred, and 
in any case a second trial would be needed if 
the Appellate Court ordered the co-mortgagees 
to be joined.” 

We think that in the present case where a 
refusal to interfere might, result in a deplorable 
waste of public timo and parties’ money if 
they are forced to await the issue of a decree 
a too narrow view should not he taken and 
we, therefore, overrule the preliminary objec¬ 
tion. Coming to the facts, it is clear that the 
plaintiff misconceived what ho had to prove. 
The burden was laid on him to show that by 
custom governing the dealings between Bombay 
adtia and up-country constituents payments 
to the latter wero payments at their town of 
residence and not at the adtia shop. The 
evidenco adduced by him mostly refers to the 
custom prevailing among Akola adtia but is 
besides the question. Wo think it unneces¬ 
sary to enter at this stage into the merits of 
the caso for wo are of opinion that the plead¬ 
ings are defective and that the parties have 
not been fully examined. It must bo clearly 
ascertained before the framing of isfues what 

(4) 14 C. 769 ; 12 Ind. Jur. 97 ; 7 Ind. Deo. 
(N. 8.) 5C9. 

(6) 18 B. 61 ; 9 led. Too. (N. 8.) 549. 
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exactly the case of each side is : where were 
the contracts which the plaintiff seeks ac¬ 
counts of made ; was any portion of these 
contracts within the meaniug of section 
20, clause (c) of the Civil Procedure Code 
within the Akola District ; were there any 
stipulations as regards monies due to the 
plaintiff, being payable in Akola or in Bombay ; 
and is there any oustom of the Bombay 
market in the absence of an express contract 
that such monies are receivable at the adtia's 
placo of business, though he may agreo to 
send them to the constituent's shop. It 
seems to have been assumed that the dealings 
in suit are pucci adtia contracts. This point 
must be ascertained. 

With these remarks we set aside the deci¬ 
sion of the lower Court on the question of 
jurisdiction and remand the case to be further 
dealt with according to law. Costs in this 
Court will abide the res ult. We Gx pleader’s 
fee at Re. 50. 

z - K Case remanded. 


LAHORE HIGH COURT. 

Miscellaneous Second Appeal No 1113 

of 1923. 

December 20, 1923. 

Present :—Mr. Justice Broadway. 

on AN IA —Defendant—Appellant - 

versus 

I’n CM AN SINGII —Plaintiff and 
1 > U NI — Defendant—Respon dents. 

Custom-Ancestral property, what is-Land pur¬ 
chased from collateral, whether ancestral. 

L^Dd coaeo* to be ancestral if it oomes into tho 
ban<ls of an owner otherwise than by descent or by 
reason inoroly of his connection with tho common 
anco-tor. Therefore, land purchased from a collateral 
although ancostral in the hinds of tho lattor oeasos 
to be ancestral in tho hands of tho purobasor. 

Sri Ram v. Ramji Das, 2 Ind. Ca*. 949 • 6 P R 
190 1 ; 80 P. L. R. l'.iOg ; 94 P. W. It. 1909'; Gureiit 
Singh v. Ishar Kucr, 68 Ind C&s. f>51 • 8 r 057 • 
(1922) A. I. It. (L) 9'J2, followed ‘ ' ’ 


Miscellaneous second appeal from the order 
of the District Judge, Jullundur, dated the 
23rd March 1923, reversing that of the Junior 
Subordinate Judge, Grst class, Jullundur, dated 
the 24th April 1922, and remanding the case 
under O. XLI, r. 23, Civil Procedure Code, for 
a decision on the merits. 

Lala Badri Das, R. B., for the Appellant. 

Mr. B. A. Cooper, for the Respondents. 

JUDGMENT : —Tho following pedigree 
table will assist in an appreciation of the 
case :— 




1 ? 

A 


.2 

<5 


a 

a c9 • 
Q'O- 
a 

Q ® o 
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a 
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On the 18th of March 1920 Dunni sold 8 
kanals 1 maria of land to one Gehna for 
Rs. 2,500. The plaintiff Phuman Singh institut¬ 
ed a suit for a declaration that the said sale 
would not affect his reversionary rights. He 
based his claim on the fact that the property 
was ancestral and that the sale had been 
effected without necessity. The Trial Court 
found that out of the land sold only 2 kanals 
11 marlas were ancestral and that as more 
than half of the sale price had been shown to 
be for necessity the plaintiff’s suit must be 
dismissed. 

Phuman Singh thereupon preferred an 
appeal to the District Judge, who came to the 
conclusion that the entire land was ancestral 
and remanded the case under O. XLI, r. 23 of 
the Civil Procedure Code, in order that the 
Trial Court should arrive at a decision as to 
whether the remainder of the sale-price had 
been shown to be for necessity or not. 

Gehna has come up to this Court in second 
appeal through Mr. Badri Das on the ground 
that the learned District Judge's decision as 
to the ancestral nature of the property is bad 
in law. Mr. Cooper for the respondents has 
not afforded much assistance in the discussion. 
It appears that the ontire land sold formed 
part of the estate hold by Lada, the common 
ancestor. Half of the land so held by him 
descended to Mehtab Singh and Dittoo through 
Tiloka and Kaloo, while the other half 
devolved on Devia and Ala through Sukha. 
Mehtab Singh and Dittoo, out of the land 
inherited by them from their common ances¬ 
tor lada, sold 5 kanals 10 marlas to Devia. 
This sale was apparently not challenged by 
Phuman Singh or anyone else. The Trial 
Court held that, inasmuch as Devia was a 
member of the family, the acquisition by him 
by sale put au end to the ancestral nature of 
the property. The learned District Judge, how¬ 
ever, considered that the fact that Devia was 
a collateral of his vendors and not a stranger 
did not affect tho ancestral nature of the 
proporty which continued to he ancestral in 
his hands. This view is opposed to Sri 
dam v. darnji Das (1), in which it was 
held that “ land ceases to be ancestral 
if it comes into the hands of an owner 
otherwise than by descent or by reason 

(I) 2 Ind. Caa. 949 ; 59 P. R. 1909 ; 86 P L- R. 
1909 ; 94 P W. R. 1909. 


merely of his connection with the common 
ancestor.” In the present case the land came 
into the hands of Devia by purchase and not 
by descent or by reason merely of his connec¬ 
tion with Lada. It, therefore, ceased to be 
ancestral. This is in consonance with the view 
taken in Gurdit Singh v. Ishar Kuar (2). 
I hold, therefore, that of the land sold 5 han¬ 
dle 10 marlas is not ancestral, and, accepting 
the appeal, remand the case under O. XLI, 
r. 23, of the Civil Procedure Code, to the 
lower Appellate Court for a decision of the 
case in the light of this finding. .Stamp on 
appeal will be refunded. Costs in this Court 
will follow the event. 

Z. k. Appeal accepted. 

(2) 68 Ind. Cas. 651; 8 L. 257; (1922) A. I. R. (L.) 
992. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1087 of 1923. 

January 26, 1924. 

Present ; —Mr. Justice Campbell. 

CHURANJI LAL— Plaintiff 
—Appellant 
versus 

KARTAR SINGn and another— 

Defendants—Respondents. 

Hindu Law —Joint family— Alienation by manager 
— Necessity, absence of—Co-parcener, whether entitled 
to recover whole properly , 

Whoro a sale of joint family property by the 
manager of the family is found to have been without 
family necessity, a oo parconer challenging tho sale 
ia entitled to recover possession of tho whole of tho 
proporty sold and not meroly of his share in tho pro¬ 
perty. 

Dharam Chand v. Kami Devi, 6 P. R. 1898 ; 
Hahabcer Pershad v. Ramyad Singh, 12 B. L. R. 90 ; 
20 W. R. 192, not followod. 

Lachhman Prasad v. Sarman Siyigh. 40 Ind. Cas. 
284 ; 39 A. 500 ; 15 A. L. J. 504 ; 2 P. L. W 29 ; 21 
C. W. N. 990 ; 80 M. L. J. 89 ; 19 Bom. L. R. G4G ; 
26 C. L. J. 97, (1917) M. W. N. 516 ; G L. W. 384 ; 44 
I. A. 163 (P. C.) t followed. 

Second appeal from tho decree of District 
.Judge, Jullundur, dated the 2Gth January 
1923, modifying that of tho Munsif, 1st Class, 
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Nawanshabr, District Jullundur, dated 
the 8th August 1922, and awarding the 
plaintiff possession of the half the laud in 
suit. 

Lala Jagan Nath, for the Appellants. 

Mr. Aziz Ahmad, for the Respondents. 

JUDGMENT.— Sri Ram and his minor 
brother Choranji Lai formed a joint Hindu 
family and 4 kanals 11 nutrias of laud was 
tho joint ancestral proporty of that family. 
Sri Ram, purporting to aot for himself and as 
guardian of Choranji Lai, sold the land to 
Kartar Singh. Choranji Lai sued for posses¬ 
sion on tho ground that the sale was not for 
necessity or consideration and that ho was 
entitled to recover the whole land sold. The 
first ( ourt decreed the claim ; but on appeal 
the learned District Judge modified the decree 
to one for half only of tho property sold. 

Tho finding of tho lower Appolato Court is 
that consideration passed and that it was 
required for tho purpose of defraying ordinary 
debts duo by Sri Ram but not for purposes of 
family necessity as recognised by Hindu Law. 

Choranji Lai has come to this Court in 
second appeal, and it is argued on his behalf, 
on the authority of the Privy Council decision 
in Lachhman Prasad v. Sarnam Singh (1), 
that the sale was absolutely void and lie was 
entitled to a decree for the whole land. 

It is not disputed for Kartar Singh, respon¬ 
dent, that tho sate was void, hub it is submit¬ 
ted that tho decreo should be in the form given 
in tho case reported as Dharam Ckand 
v. Harm Devi (2) and should bo that 
the proporty bo declared as now partitioned 
between Sri Ram and Choranji Lai each 
taking a half share and that Choranji Lai 
should recover possession of his half share 
unencumbered, tho sale being valid in ros- 
pect of tho remaining share belonging to Sri 
Ram. 1 ho learned Counsel for tho appellant 
docs not accept such a decree and represents 
that Kartar Singh may be able to recover the 
sale price from Sri Ram without proceeding 
against tho joint family proporty and Cho- 
ranji Lai is entitled to tho ohanco or prospeot 

(1) 40 Inch Ca 3 . 284 ; 3J A 000 ; 15 A. L. J. 584 : 2 
P. L. W. >J ; 21 0 W. N. 9 JO; S3 M L. J. ilj ; l j 
Bom. L. R. GJO ; 2G C. L J. 7 ; (1 >17) .Yl. W. N. 
61G ; 6 L. W. a 8 -l ; 44 I. A. 1G8 (P. 0-). 

121 6 P. R. 18Jo- 


of this proporty being kept in the family, 
intaot. 

The decision in regard to the decree in 
Dharam Chand v. Karm Devi (2) was based 
upon a case Mahabeer Persad v. Bang ad Singh 
reported as Mahabeer Persad v. Bamyad 
Singh (3) which the learned Judges of the 
Chief Court considered to have been reinforced 
by some remarks of approval by their Lord- 
ships of the Privy Council in Madho Parshad 
v. Mchrban Singh (4). Mahabeer Persad v. 
Bamyad Singh, (3) however, was discussed in 
Lachhman Prasad v. Sarnam Singh, (1) which 
is a later pronouncement by their Lordships 
of the Privy Council and there it was 
emphasized that special circumstances were 
found to exist in Mahabeer Persad v. Bamyad 
Singh, (3) namely, that the alienors had made a 
representation to the alienee that they had 
power to dispose of tho joint family property. 
Lord Haldane made it clear in Lachhman 
Prasad v. Sarnam Singh (1), that tho 
general law is not that the property 
of the joint family can in evory case 
be made available for a mortgage by 
the head of the family to tho extent of 
the interost of tho mortgagor, and his judg¬ 
ment iudicatos that he did not consider Maha¬ 
beer Persad v. Bamyad Singh (3), a decision 
to lie applied beyond its own particular facts. 

In view of Lord Haldane’s observations, I 
am not prepared to mako a dccreo in tho form 
adopted in Dharam Chand v. Karm Devi (2). I 
accept the appeal and restore the decreo of 
tho first Court for possession of tho whole 
land in dispute with tho declaration added that 
this decree shall not affect any remedy whiob 
Kartar Singh may be able to enforco here- 
atter against Sri Ram. Tho appellant will 
have his costs throughout. 

z. K. Appeal accepted. 

13) 12 13. L. R. no; 20 W. R. 192. 

(4) IS G. 157 ; 17 1. A. 194 ; 6 Bar. P. C. J. 586 ; 
lialiquo and Jaok^on’s P. C. No. 191 ; 9 Iud. Deo. 
(N. S ; 10j (P. C.). 
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VITHALDAS MARWARI V. GOMA 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 104 of 1922. 

August 28, 1923. 


Annapurnabai and the presumptive reversioner 
agreed to their tenant so giving the land. On 
this site have now been erected a pucca 
temple to Ramdas, some houses and a well 
and standing thereon is a hut which is the 
subject of this dispute in the present case. 


Present :—Mr. Prideaux, A. J. C. 

VITHALDA3 MARWARI— Plaintiff- 

Appellant 

versus 

GOMA and others—Defendants— 

Respondents. 

Easements Act (F of 1882) ss. 50, M-Lionise - 
Work of permanent character—Transfer by grantor— 
Revocation - Hindu Law—Joint family—Religious 
endowment—Dedication of small plot, validity of- 

Where a licensee aoting under the license has 
oroated a work ol a pormanent character on the land, 
the liconse is not revoked by the transfer ol the land 
by the grantor to another, nor can the transtereo 
olaim compensation from the licensee- 

k dedication ol a small portion ol joint Hindu 
family lands to an idol of a temple by tho father or 
manager of the family on the oocasion of tho funeral 
of a deoeased member is not by the law of India re¬ 
quired to be in writing and is valid and binding on 
the other members of the family as a gift ‘ordained 
lor pious purposes.' 

Ramalinga Che tty v. Sivachidambara Chetty, 49 
Ind. Cas. 742 ; 42 M. 440 ; 9 L- W. 224 ; 25 M L. T. 
268 (1919) M. W. N. 42G ; «6 M. L. J. 572 ; Bhupalt 
Nath Smrititirtho v. Ram Lul Mailra, 8 Ind. Cas. 
642,87 0.128; 10 C. L. J. 855 ; 14 U. W. N. 18, 
relied on. 

Appeal against the judgment of the Addi¬ 
tional District Judge, Wardha, dated tho 22nd 
November 1921 in Civil Appeal No. 40 of 
1921. 

Mr. Balwantrao Pcndharkur, for the Appel¬ 
lant. 

Mr. D. T. Maiujalmurti, for the Respon¬ 
dents. 

JUDGMENT. —The contesting defendant 
in this case, Paianjpe, who had started a 
temple and a charitable institution in 1907 
seleoted for this purpose a plot of land which 
has sinco been demarcated as field No. 13112 
of Mouza Pipri, Tahsil Wardha. It then 
formed part of the tenancy land of one 
Karlokar who gave it to this defendant for the 
building of temples, eto. The then Lambardar 


Plaintiff’s story is that defendants Nos. 1 
and 2, despite his protest, built a hut on the site 
and he sues to get it removed. Defendants Nos. 

1 and 2 disclaim all title to the hut and state 
it belongs to defendant No. 3. The case was 
dismissed in the Trial Court which held that 
though plaintiff by purchase from Annapurna¬ 
bai was the owner and Lambardar of khel A of 
the village the defendant No. 3 was the lioensee 
the plot and bad been in possession as such 
and not in adverse possession. The hut was 
found to have stood for four years. The license 
was held to be perpetual and plaintiff could 
not obtain the relief he sued for. 

On appeal the pleas of legal and prescrip¬ 
tive title which had failed in tho first Court 
were not questioned. The lower Appellate 
Court holds thatAnnapurnabai, the then Lam¬ 
bardar, grauted a license to defendant No. 3 in 
1907 to use plot No. 13112 for religious pur¬ 
poses in connection with his institution. Since 
the plot was so granted it has been made 
abadi. The hut was found to be a work of 
a permanent nature. The obstruction offered 
for making the but by plaintiff’s agent was 
found to amouut to oxpress revocation of the 
license but hold that, in the light of section 
60. of the Easements Act, the licenseo acted 
upon the license ; having erected a work of 
permanent naturo and incurred expenses in its 
execution his possession could not bo inter¬ 
fered with. The but was found to have boon 
standing before the obstruction was offered by 
tho plaintiff ’s agent to tho repairs being made. 
Plaintiff was found not entitled to any com¬ 
pensation and the dismissal of the case was 
confirmed. 

It is here contended for the appellant that 
the transfer of her right in the kkcl by Anna¬ 
purnabai to the plaintiff revoked the license. 
But I do not think 60 , and agree with the 
learned Judge of tho lower Appellate Court in 
the reason he gave for that view. 

It is strongly urged that in any case plaint¬ 
iff is entitled to some compensation ; but I do 
not see on wbat ground he can olaim this. If 
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the license was given and if the license has been 
acted upon and a work of a permanent charac¬ 
ter has been errected on the soil, and it is 
not denied here that the hut is a work of a 
permanent character, then on what ground can 
plaintiff claim compensation ? As far as I 
know, none. 

The lower Appellate Court has held that 
because the tenant could not transfer and 
because the permission of the then Lam- 
bardar was not in a legal form the de¬ 
fendant could not plead a legal title. It 
is doubtful whether this making over the 
soil could not he held to he a gift ordain¬ 
ed for pious purposes. It was held in Rama - 
linqa C'hrtti v. Sivachidambara Chetly (?) 
that a dedication of a small portion of the 
joint Hindu family lands to an idol of a temple 
by the father or manager of the family on 
the occasion of the funeral of a deceased 
member is not by the law of India required 
to ho in writing and is valid and binding on the 
other members of tho family as a gift ordained 
lor pious purposes. Ihero is no reasonable 
doubt that both the tenant and Anuapur- 
nabai did consent and give tho land to defend¬ 
ant No. 3, for the building of an institution 
and a temple to Ramdas. L'he principle enunci¬ 
ated in tho abovo case was affirmed in the 
Full Bench case of Dh iupuli Nath Smrititirtho 
v. Haul Lai Matti'a (2). But it is unnecessary 
to labour this question further. There is no 
doubt that defendant No. 3, is the licensee 
with permission to build on the site given 
him and the hut was erected by him under 
tho permission before plaintiff purchased the 
khcl. 

It is unnecessary to disouss the subject of 
adverse possession. This appeal fails and is 
dismissed with costs. Appellant to pay res¬ 
pondents costs. 

2- K* Appeal dismissed. 

(1) 4'J lnd. Cas. 742 ; 42 AI. 440 . <J L. W. 224 2s 

-M. L. T. 253 ; (191'3) M. W. N\ 420. 30 M. L. J. 572. 

02J 3 lnd. Ca ? -. 042 ; 37 C. 128 ; 10 C. L. J. 855 • 

14 C.W.N. 18. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 128 of 1921. 

February 13, 1924. 

I'resent Mr. Justice Lindsay and 

Mr. Justice Kanhaiya Lai. 

Musammat MUBARAK-UN-NI33A 
and another-Plaintiffs— 
Appellants 
versus 

MUHAMMAD RAZA KHAN and others— 
Defen dants—Respondents. 

Adi t rst -jws&csst on — Co.sha rers — Mu ha rn via da n co¬ 
heirs, position of—Ouster, prooj oj—Transfer 0 / Prop . 
crip Act (71 of 1S^2j s. 41 — Transfer bp ostensible 
omur, vahditp of- Co-hcir allowing co heir to continue 
in possession. 

AinoDg co sharers tho possession ol ono 00 -sharer 
Oinnot become adverse to another except where the 
co-shaier in possession has explicitly denied and re¬ 
pudiated the title of the othors and has been in pos¬ 
session since then for moro than 1‘2 years, [p. 175, 
col. 2.] 

Corea v. Appnhamp , (1912) A. C. 230; 81 L. J. (P. 
C.) 151 ; 105 L T. 896, reliod on. 

A M uhammadan co-heir who obtains possession of 
the proporty of the docoased is in the position of a 
00 sharer and his possession oaunot bo adverse to the 
other co hoirs in tho absenoo of expross ouster or 
denial of the title of tho other oo-lioirs. 

hero a Muhammadan co heir permits another 
co -heir to obtain possession of the ontiro property of 
the deceased and to get himself recorded in tho 
Revenue papers as solo owner, and tho latter makes 
an alienation of tho property, the alienation cannot 
bo avoided by tho othor co-heir where it is found that 
the transferee acted in good faith and gavo consider¬ 
ation for tho transfer, and that thoro were no 
circumstances which could havo put tho transferee 
on enquiry. 

Partap Jhand v. Saipida Btbi , 23 A. 412; A. W. N. 

1 1901) 137 ; Asitua Btbi v. Shamalanand, 17 lnd. Cas. 
<59 ; 40 C. 378 ; 17 C. W. N. 121 ; 13 M. L. T. 159 ; 
(1913) M. W. N. 125 ; J1 A. L. J. l&j; 17 C. L- J. 
303; lo Bom. L. R. 423 ; 25 M. L. J. 55 (P. 0.) 
Muhammad Sulaiman v. Sakina Btbi,6 ( J lnd. Cas. 
701 ; 20 A. L. J. G54 ; (1922) A. I. R. (A.) 392 ; 44 
A. 674, distinguirhod. 

Khavaja Muhammad Khan v. Muhammad Ibrahim 
2G All. 490, relied on. 


L irst appeal from the decree of the Sub¬ 
ordinate Judge, Bijuor, at Moradabad, dated 
the 16th December 1920. 
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Messrs. S. Abu AH and S. Rasa All, for the 
Appellants. 

Dr. Sen, for the Respondents. 

JUDGMENT .—The disputo in this ap¬ 
peal relates to the property of Sardar Khan, 
who died on the 24th of September 1907, 
leaving two daughters, Mst. Mubarak-un- 
nissa and Mst. Bismilla Begam, who are 
the plaintiffs, and three grandsons Muham¬ 
mad Raza Khan, Maqsud Khan and Daud 
Khan by a predeceased son, who are the 
defendants Nos. 1, 2 and 3. He also left 
a brother Mahmud Khan and a nephew, 
Nazar Muhammad Khan, who was the 
son of one of his predeceased brothers. Mah¬ 
mud Khan had two sons, Usman Khan and 
Chidda Khan. The plaintiff Mst. Bismilla 
Begam was married to Usman Khan, who died 
in the life-time of Mahmud Khan. 

On the death of Sardar Khan his property 
was entered in the names of the defendants 
Nos. 1, 2 and 3. The plaintiffs took no steps 
to get their names entered in the Revenue 
papers in rogard to the share of the property, 
now claimed by them. Tho r case was that 
the property in dispute devolved on the death 
of Sardar Khan on the plaintiffs to the extont 
of a two-thirds share and on Mahmud Khan 
to the oxtent of the remaining one-third ; that 
Mahmud Khan told them that he had got 
their names entered in the Revenue papers in 
respect of their two thirds share, and that they 
had been in receipt of the profits of their 
shares from Mahmud Khau till 1324 I'asli. 
Their complaint was that the defendants 
Nos. 1,2 and 3 had wrongfully made certain 
mortgages of the property in question in fa¬ 
vour of the other defendants and that it was 
not until some of the latter defendants had 
obtained a decree for tho sale of the properties 
mortgaged with them that they came to know 
that their names wore not entered in tho 
Revenue papers. Tho present suit was accord¬ 
ingly filed by them for the recovery of posses¬ 
sion of tho two-thirds Bhare of the properties 
in tho villages of Patsvari, Nagli Biloch and 
Basantpur, and for mesne profits. A declara¬ 
tion was also claimed that the mortgages 
effected by the defendants Nos. 1,2 and 3 
in favour of the other defendants wero not 
valid and binding on them. 

The suit was principally contested by 
Narain Das and his sons, and Chhadammi 


Lai. Their defence was that the plaintiffs had 
never been in possession of any portion of the 
property in dispute and that the claim was 
barred by limitation and by section 115 of the 
Indian Evidence Aot and section 41 of the 
Transfer of Property Act. It was further 
pleaded by some of the contesting defendants 
that the plaintiffs had relinquished their claim 
to a share in the property of their father at 
the time when mutation of names was effect¬ 
ed in favour of the defendants Nos. 1, 2 and 3. 

It was admitted that Ibrahim Khan, the 
father of the defendants Nos. 1, 2 and 3, 
had died in the life-time of Sardar Khan. 
The Court below found that the defendants 
Nos. 1, 2 and 3 were in possession of the 
property in dispute as trespassers; that the 
plaintiffs had never been in receipt of the 
profits of the property in question, and that 
the claim was barrod by limitation. It further 
found that the plaintiffs had relinquished their 
claim to a share in the property of their 
father and that the mortgagees had acted, 
after reasonable care and inquiry, in taking 
the mortgages now impeached, from the 
ostensible owners, whose names were entered 
in tho Revenue papers, for consideration, and 
in good faith. 

The first question for consideration in this 
appeal is whether tho claim of the plaintiffs 
was barred by limitation. Tho lower Appel¬ 
late Court was apparently led to think, by 
what was stated in the plaint and which does 
not appear to have been contested by the 
other side, that the defendants Nos. 1, 2 and 3 
were not, entitled to any share in the property 
of their grantfather Sardar Khan ; bub that is 
not, howovor, so. Under tho Muhammadan 
law, on the death of Sardar Khan, the proper¬ 
ty devolved on tho two plaintiffs to tho 
extont of a two-thirds share, and the re¬ 
maining one-third share devolved on tho 
defendants Nos. 1, 2 and 3 as residuaries 
of tho first class. Tho defendants Nos. 1, 
2 and 3 cannot, therefore, be regarded as 
trespassers ; and on tho principle laid down 
in Corea v. Appuhamy fl) no claim to 
adverse title can be set up by these defend¬ 
ants because among co sharers the posses¬ 
sion of one co-sharer cannot become adverse 
to another except where tho co-sharor in 

(1) (1912) A. C. 220 ; Rl L. J. P. 0. 151 ; 105 L T. 
836. 
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possession has explicitly denied and repudiat¬ 
ed the title of the others and has been in 
possession since then for more than 12 years 
The plaintiffs produced evidence to show that 
they had been in receipt of the profits up to 
1321 Fasli hut that evidence is of little value. 
One of the plaintiffs was living in a village in 
tho Meerut district ; the other piaintiff was 
living in the house of Chhidda Khan, the 
brother of her deceased husband. Tho defend¬ 
ants Nos. 1, 2 and 3 had applied for the muta¬ 
tion of their names on the 22nd November 1907 
and they got an order for mutation, in their 
favour without any objection some time in 
February 1908. After the death of Sardar 
Khan, Mahmud Khan was appointed lambar- 
dar of tho villages in question, and there is no 
reliable evidence to show that any proGts 
wore paid by Mahmud Khan to any of the 
plaintiffs. After the death of Mahmud Khan. 
Nazar Muhammad Khan was appointed lam- 
bardarof tho village; but Nazar Muhammad 
Khan has not been produced ; and we see no 
reason for differing from the view taken by 
tho learned Subordinate Judge on this matter. 
The Gilding of tho learned Subordinate Judge 
that the possession of tho defendants Nos. 1, 2 
and 3 was adverse from its incoption, is, how¬ 
ever, vitiated by the fact that, according to 
his view, the defendants Nos. 1, 2 and 3 were 
trespassers, whereas they were really co¬ 
sharers : and as co-sharers there is nothing 
to show that they had ever sot up an express 
ouster against their aunts or that they had set 
up an adverse title within their knowledge 
The claim of tho plaintiffs as against these 
defendants cannot, therefore, be deemed to bo 
barred by limitation or by adverse possession 
within the meanng of Article 144 of tho 
Indian Limitation Act. 

The next question for consideration is 
whether the plaintiffs had ever surrendered 
their claim to a chare in the property of their 
father. Tho only evidence produced on the 
point is that of Ahmad Baksh who states that 
some time before his death Sardar Khan had 
stated that his property should lie entered in 
the names of his grandsons after his death. 

In tho application made for the mutation of 
names after the death of 8'ardar Ahmad Khan 
by the defendants Nos. 1,2 and 3 no such oral 
devise was referred to. r l he claim was 
then based cn inheritance and we do not 


consider that the evidence of Ahmad Khan 
Bak6h on that point can be accepted as reli¬ 
able. The learned Subordinate Judge refers to 
the conduct of Mahmud Khan in not setting 
up a claim to what was supposed to be his 
share in the property of his brother ; but as 
wo have already pointed out that reasoning 
proceeds on a misapprehension of the manner 
in which the property devolved on the death 
of Sardar Khan. Mahmud Khan was not 
entitled to any sharoin tho property of Sardar 
Khan in tho presence of the plaintiffs and the 
defendants Nos. 1, 2 and 3 ; and his conduct in 
not applying for the entry of his name is 
explicable and cannot affect tho title of tho 
plaintiffs to a share in the property of their 
father. 

The learned Subordinate Judge, however, 
proceeded to base his decision against tho plaint¬ 
iffs on a third ground which was stronger, 
namely, that the claim was barred by sec¬ 
tion 41 of the Transfer of Property Act. 
It appears from tho description of mort¬ 
gaged property given in the deeds of mort¬ 
gage produced by tho mortgagees that tho 
property in disputo had been partitioned ap¬ 
parently some time aftor tho death of Sardar 
Khan betweon tho different co-sharers of the 
villages in question and that the defendants 
Nos. 1, 2 and 3, along with some of tho other 
co-sharers, had made mortgages for considera¬ 
tion in favour of Narain Das and his son 
Kishori Lai and some of tho other defondants 
betweon 1911 and 1917. All those deeds of 
mortgago given a detailed description of the 
mortgaged property with the mahals to whioh 
they appertained at the time of tho mortgage ; 
and we havo no doubt that copies or extracts 
from tho khrieats must havo been available 
at the time these mortgage-deeds were written 
in order to supply the parties to tho trans¬ 
action with an accurate description of the 
entries that existed at that timo in the Revenue 
papers in regard to them. Thcso entries must 
naturally havo satisfied tho mortgagees that 
the mortgagors had a good title to the proper¬ 
ties, which they were mortgaging; and w r o havo 
no douLt that, acting on those entries, the 
mortgagees advanced tho considerations men¬ 
tioned in the deeds of mortgage. As observed 
by Liudley, L. J., in Bailey v. Barnes (2) :— 

(2) (1891) Cb. D. 25 at p. 96 ; 68 L. J. Oh. 78 I 7 
R- o . 69 L- 'J'. 642 ; 42 W. R. 66. 
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“ A purchaser of property founder no legal 
obligation to investigate his vendor's title. 
But in dealing with real property, as 
in other matters of business, regard 
is had to the usual course of business ; 
and a purchaser who wilfully departs 
from it in order to avoid acquiring a know¬ 
ledge of his vendor’s title is not allowed 
to derive any advantage from his wilful 
ignorance of defects, which would have 
come to his knowledge, if he had transact¬ 
ed his business in the ordinary way.” 

There was nothing in the course of dealings 
connected with the property in dispute, which 
would have required on the part of the 
mortgagees who lived in other places greater 
circumspection than appears to have been 
exercised in the present instance by an 
examination of the entries in the Revenue 
papers. The e entries would, in the ordinary 
course, have been sufficient to satisfy a mort¬ 
gagee of the title of the mortgagor to mortgage 
the properties in question ; and we do not con¬ 
sider that there were any circumstances 
rendering a further enquiry on his part neces¬ 
sary. Section 4 L of the Transfor of Property 
Acts lays down that, ” where, with the consent 
express or implied, of tho persons interested 
in tho immovable proporty, a person is tho 
ostensible owner of such property, and trans¬ 
fers the same for consideration, tho tsansfer 
shall not be voidable on the ground that the 
transferor was not authorised to mako it pro¬ 
vided the transferee, after taking reasonable 
caro to ascertain that the transferor had 
power to make the transfer, has acted in good 
faith.” 

The plaintiffs had, by their conduct or omis¬ 
sion, allowed tho defendants Nos. 1, 2 and 3 to 
get their namos entered in the Revenue papers 
to their oxcius on. Those entries oxisted from as 
far back as 1908 and remained unchallenged 
till tho present suit was filed. Tho mort¬ 
gagees advanced money on the strength of 
these entries to the porsons whose names 
wore entered in the Revenue papors as the 
owners of these properties. They acted in 
good faith. There was no circumstance estab¬ 
lished which rendered it necessary for them 
to take greater caro than what appears to 
have been beon taken in tho present instauce 
and wo consider that the mortgagees are 
I C—28 


sufficiently protected in what they did by 
the above provisions. 

On behalf of the plaintiffs rehance has 
been placed on the decision in Partap Chand v. 
Saiyida Bibi (3), and Azima Bibi v. Shamala- 
mnd (4) ; but the circumstances of each case 
would naturally vary and tho conclusion 
based on facts found in one case cannot be 
of any assistance in the determination of a 
similar issue on the facts found in another 
oase. In the former case it was found that 
the transferee could have ascertained that 
the property which the transferors pro¬ 
fessed to transfer was acquired in their 
names by their father, who was a 
Tahsildar, when they were children of 
tender years, and that there were other cir¬ 
cumstances whioh rendered it incumbent on 
the transferee not to rest satisfied with mere¬ 
ly seeing that the names of the transferors 
were entered in tho Rovenuo records. In the 
latter case the transferee was a pleader from 
whom greater circumspection would naturally 
have been oxpected ; and tho main ground on 
which the transferee sought protection was 
that he thought that tho transferor who 
would ordinarily have been governed by the 
Muhammodan Law had still retained tho Hindu 
Law in the matter of inheritance. Tho plea 
set up on behalf of the transferee was of such 
an unusual nature that their Lordships of tho 
Privy Council felt constrained to think that 
he had not discharged the onu s which 
lay upou him of making due enquiry in regard 
to tho manner in which tho property had 
descended before taking tho mortgage. A 
reference has also been mado to tho decision 
in Muhammad Sulaiman v. Sakmi Bibi (5), 
but in that case it was found that the trans¬ 
feree, though aware of tho title of tho original 
owner before he had taken the transfer, had 
omitted to mako further enquiry as to how 
that title had passed from tho original owner 
to the transferor. No such special circum- 
stanc s exist in tho present case. On the 
other hand, tho circumstances of the present 
case are somewhat similar to those in Khwaja 

(8) 23 A. 442 ; A. W. N. (1901) 137. 

(4) 17 led. Can. 75*1 ; 40 C. 978 ; 17 C. W. N- 121; 
13 M. L. T. 153 ; (1313) M. W. N. 125 ; 11 A. L. J. 
KVJ ; 17 C. L J. 303 ; 15 Bora L. R. 429 ; 25 M. L. J. 
55 (P. C.). 

(5) 09 Ind. Oa*. 701 ; 20 A. L. J. 674 ; (1922) A I- 
R. (A). 39J ; 44 A. G74. 
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I Muhammad Khan v. Muhammad Ibrahim (6) 
and we are satisfied that there was nothing in 
the transaction to require the mortgagees to 
make a further enquiry as to the real title to 
the property beyond what appeared from the 
entries in the Revenue papers. 

The claim of the plaintiffs is, therefore, 
barred as agahist the transferees in regard 
to the property mortgaged with them. Their 
claim as against the defendants Nos. 1, 2 and 3 
must, however, succeed. We allow the ap¬ 
peal accordingly and decree the claim of the 
plaintiffs against the defendants Nos. 1, 2 
and 3 with co e ts here and hitherto; hut dismiss 
it as against the remaining defendants who 
will get their costs here and hitherto from 
the plaintiffs appellants. The costs in this 
Court will include foes on the higher scale. 

Among the papers printed by the defend* 
ants-respondents theie are se\oral papers 
which do not relate to the properties in dis¬ 
pute. There are others which wero equally 
unnecessary to he printed for tho purposes of 
this appeal. In fact, no reference has been 
mado to most of theeo papers. We direct 
accordingly that tho costs incurred in the 
translation and printing of the tabular matter 
exhibited from pages 116 to 181 of the print¬ 
ed record shall he excluded from the defend¬ 
ants' COSt=. 

Z. K, Appeal allowed. 

(G) 25 A. 4''?. 


LAHORE HIGH COURT 

Civil Revision No. 99 of 1920. 

F< bruary 2, 1920. 
l'rcscnt : Mr. Justice It roadway. 

R AM 1 AS—Pftitionf.r 

versus 

C1TANI, minor, through Mt. CHIIATI, 
anp O'jhkrs—Respondents. 

Guardians and. llTm7* Act (VIII of 189C) ss. 34, 47— 
Ord< r culling njion guardian to j>a;i info Cnnt money 
due on account—Appeal, via they competent — Revision. 


No appeal lies under section 47 of the Guardians 
and Wards Aet aaainsb an order passed under sec¬ 
tion 34; but the ordor is open to examination by the 
High Court on tho revision side. 

Revision of the order of the Di-stricb Judge, 
Hissar, dated the 21th May 1919. 

Lala Jag an Nath, for tho Respondent. 

JUDGMENT. —On the 9th of June 1916 
Ram Jas was appointed the guardian of the 
property and porsou of Chani, son of Sukh 
Ram, minor. On tho 24th June 1918 the 
minor’s mother, Musammat Jiwani moved 
the Court asking that Ram Jas ho called upon 
to render an account of the minor’s property 
and, acting apparently under section 34 (c) of 
Act VIII of 1890, the learned District Judge 
dirt cted Ram Jas to filo his accounts. This Ram 
Jas did on tho 10th March 1919 and in bis 
accounts showed that for two years the 
income of the minor’s property had been 
Rs. 128 2 0 and after deducting necessary 
expenditure for revenue, etc, ho showed a 
balance in hand of Rs. 107-5-3. Tho learned 
District Judge, however, appointed a Local 
Commissioner to make a report as to wbat 
the income of the property for tho two years 
should lie. Tho Local Commissioner reported 
that he estimated tho total income for that 
poiiod to bo Rs. 1,906 of which one-third 
should go to the minor. Tho sum arrived at 
by the Local Commissioner was Rs. 635-5-3. 
To some extent tho Local Commissioners 
report was supported by the palioari. The 
learned District Judge, however, considered that 
tho least income derivable from tho minor s 
property for that period must have been 
Rs 300 and, deducting Rs. 18 on account of 
revenue, Ram .las was directed under section 34 
{d) to pay in the sum of Rs. 282 and for the 
future it was ordered that tho minor should 
live with his mother who was to he paid Rs. o 
a month for the minor's maintenance. 

Against this order Ram las has come up to 
this Court. Lala .lagan Nath on behall of 
Rlhsanimat Jiwani contended that no appeal 
was allowed by section 47 of the Act from 
the cider passed under section 34 and by 
virtue of section 48 of the Act tho order was 
final, lb seems that this contention is cor¬ 
rect and that no appaal lids but an order 
under section 34 would be open to examination 
by this Court on the revision side. 


Vol. 79] 


INDIAN CASES 


179 


SAKHARAM MARDTI V. RAJMAL GIRDHARILAL 


Id the present case it seems to me that Ram 
Jas had really nothing to complain of. It is 
not clear exactly how the sum of Rs. 300 was 
arrived at but that sum is less than half of 
the figure given by the Local Commissioner. 

I see no occasion to interfere and dismiss this 
petition. 

I draw the attention of the learned District 
Judge to bhe necessity for insisting on regular 
accounts. To call for accounts after a period 
of two years is obviously unsatisfactory and in 
the present case it seems to me that it would 
be advisable to insist on the guardian filing 
the accounts after each harvest. 


Ii. S. D. 


Petition dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 778 of 1921. 

September 12, 1922. 

Present :—Sir Lallubhai Shah, Kt. 

Acting Chief Justice, and Mr. Justice 

Crump. 

SAKIIARAM MARUTl and another 
—Defendants—Appellants 
versus 

RAJMAL GIRDHARILAL MARNVADI 
—Plaintiff - Respondent. 

Dckkhan Agricculturista' UdicJ Act (A 1 . II oj lb70) 
88.|4a— ib—Conciliator, appointment of as arbitrator — 
Agreement to refer not reduced to ujiiiting — Aium i % 
whether val\d-Api>cal-Sutt tocnjcrcc utcurd-Procz- 
dure . 


A mortgage of certain property assigned hU rights 
to the plaintifl who applied for a certilicate under tho 
Ishkhan Agriculturist*' Uelief Aot whonitho piiftiefl 
appeared be! ro the Coooiliatcr ihey Rfcrotd that the 
manor abould be pcttled by arbitration nnd ap¬ 
pointed tho Conciliator at* their arbitrator ubo made 
an award tho saino day. The pluntiil** application 
for filing tho awaid having boon dismissed ho i'lhd 
the protect auit for ontcroiog his rights under tho 
award. 

ileid (l) that tho iib-cuco of any wilting referring 
the.matter to rrBitration aid not fcfleot the validity 
ol tbd rfgroemonb evidenced by tbi award; 


(2) that in vie* of the provisions ^‘sections'43 to 
16 of the Dekkhau Agriculturists Relief Aot tho 
award o^uld not treated as a valid award : 

(3) th it it was not open to tba plaintifl to treat 
the award as afiording a distinct and separate cause 
of notion to be dealt with according to tho ordinary 
rulos applicable to a suit bisod on tho award. 

Second appeal from bhe decision of bhe Dis¬ 
trict Judge, Ahmednagar, reversing bhe decree 
of bhe Subordinabo Judge, Parnor. 

Mr. B. J. Thakor, for the Appellant. 

Mr. A. Ci. Desai, for the Respondent. 

JUDGMENT. 

Shah, A g. C. J. The question of law 
in this second appeal relates bo the validity 
of tho award upou which the suit is based. 
Tho facts are these. The defendants re¬ 
present tho original owners of the property. 
The original owners effected a mortgage in 
favour of one Birdichand on the 3rd Novem¬ 
ber 1890. He assigned his rights to tho 
present plaiutiff on tho 27th July 1910. 
The plain till applied on tho 30bh July 1910 
to tho Conciliator under tho Dckkhan Agri¬ 
culturists' Relief Act for a certificate. On 
tho 28bh November 1910, apparently tho 
parties agreed before the Couoiliator that 
tho matter should ho settled through arbitra¬ 
tion, and tho yappointod tho Conciliator as 
their arbitrator, who made an award on the 
same day. On tho same dato tho plaintiff 
made an application to the Court of the Sub¬ 
ordinate Judge at Paruor for filing the award, 
and for a decree in terms of tho award, iho 
written statement of the defendants was filed 
on tho samo dato, whoroby thoy agreed that 
tho plaintiff's application should ho allowed, 
but the Subordinate Judge was nob satisfied 
with that statement, and on notices being issu¬ 
ed to the defendants, a fresh written statoment 
was filed by them on tho '21st December 

1910 in which they repudiated tho award. 
The Court rejected .the plaintiff’s application 
and refused to file tho award on tho IGtli April 

1911 on tho ground that the claim on tho 
original cause of action would ho time-barred 
at the date of the award. It appears that tho 
plaintiff again applied on tho 28th January 
1913 for the restoration of tho suit in view of 
the Bombay Act \lll of 1912 ; hut that appli¬ 
cation was rejected. Ultimately, ha filed tho 
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present suit on tho 25th November 1916 claim¬ 
ing to enforce his rights under tbo award of 
the 28th November 1910. 

The Trial Court dismissed tbe'suit in De¬ 
cember 1917. In the appeal by the plaintiff tc 
the District Court, it was held that tbo suit 
was barred by res judicata. The plaintiff 
appealed to this Court, and in Second Appeal 
No. 427 of 1919, it was held by this Court 
that tho plaintiff was entitled to a decision on 
the merits, and that bis claim was not barred 
by the plea of res judicata. (See liajmal 
Girdharlal v. Maruti Skivram (l).) 

After the remand by this Court the appeal 
was decided by the learned District Judge on 
tbo merits. lie held that the award in 
question was a legal and valid award, and 
accordingly decreed tbo plaintiff ’s claim in 
terms of the award on tbo 8th August 1921. 

The defendants have now appealed to this 
Court; and it is urged on their behalf, first, 
that tbo award is not legal, because there 
was no reference to tbo arbitrator in writing; 
and, secondly, that tbo agreement between 
tbo parties as represented by tbo award docs 
not represent a just and legal agreement 
undor the circumstances. On tbo other hand, 
it is urged by Mr. Desai for tbo respondent 
that section 43 of tbo Dckkhan Agriculturists’ 
Belief Act does not require any reference in 
writing, and that tbo award is not open to the 
objection which is now urged that it does not 
represent a legal and equitable agreement 
finally disposing of the matter. 

I have stated tbo respective arguments on 
both sides as they were advanced. But as a 
result of those argumonts, tbo principal point 
that arises for our consideration is whether, in 
viow of tbo provisions as to conciliation 
in Chapter Yl of tbo Dekkhan Agriculturists' 
Belief Act, and particularly in sections 
43-45, tbo award in question can bo held 
to bo valid. After a careful consideration of 
tbo provisions of the Dekkhan Agriculturists' 
Belief Act, and of tbo arguments urged boforo 
ua, I have come to tbo conclusion that this 
award cannot be treated as a valid award. 

As regards tbo first point, it is true that un¬ 
der section 43 of tho Act after the matter is 
once before tho Conciliator, il the parties com© 

(1) OJlnd. Caa. 75& 16 Rom. S39 , 22 Rom. L. R. 
1377 


to any agreement finally disposing of tbo mat¬ 
ter, such agreement shall be forthwith reduced 
to writing. In the present case what happened 
before tbo arbitrator must be considered, in 
my opinion, to be an agreement finally dis¬ 
posing of the matter between the parties 
within the moaning of section 43. It was 
open to the parties to arrive at an agree¬ 
ment between themselves or through ar¬ 
bitration so as to dispose of the matter 
finally. There is no reference to tho arbitra¬ 
tor in writing : but it need not be in writing. 
It is sufficient if the agreement finally dis¬ 
posing of the matter is reduced to writing. 
The award, which is assented to by the par¬ 
ties, is in writing, aud that is tbo agreement 
which purports to dispose of tbo matter 
finally. The argument as to tbo absence of 
any writing rolatiug to the reference to tbo 
arbitrator was based upon the provision 
in tbo section about an agreement to refer 
to arbitration. I do not treat what happen¬ 
ed in fact before tbo arbitrator on tbo 28th 
November 1910 as merely an agreement 
to refer to arbitration, but as a completed 
arbitration resulting in effect in an agree¬ 
ment between tbo parties disposing of the 
matter finally. Tbo provisions of section 45 
refer to the procedure to bo followed when 
there is an agreement to rofor tbo matter to 
arbitration, and have no application to tbo 
present oaso. Tbo absence of any writing 
referring tbo matter to arbitration does not 
affect tbo validity of tbo agreement evidenced 
by tbo award. 

Tbo next question is wneobor tbo award 
which was made by tbo Conciliator while tbo 
conciliation proceedings wore pending before 
him, is a valid award which gives tho parties a 
fresh cause of action in suporsession of the 
original cause of action between the parties. 

If tho provisions of section 44 aro carefully 
examined it would appear that if there was an 
agreement between the parties finally dispos¬ 
ing of tbo matter, tbo Conciliator would have 
to adopt the procedure laid down in that 
section, namely, to forward tbo agreement 
in original to tbo Court of the Subordi¬ 
nate Judge, and to deliver to each of the 
parties a written notice to show cause be¬ 
fore snob Judge, why such agreement ought 
not to bo filed in such Court; aud if tbo pro¬ 
per procedure bad been followed, the Court 
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would have scrutinized the agreement: and, if 
it thought that the agreement was legal and 
equitable finally disposing of the matter, and 
that it bad not been made in fraud of stamp 
or registration laws, the Court might have 
ordered it to be filed, and then it would have 
taken effect as a decree of the said Court. 

Even assuming for the 6ake of argument, 
without admitting it, that the application made 
by the plaintiff producing the award before 
the Court was practically a submission to the 
Court by the Conciliator of this agreement 
between the parties finally disposing of 
the matter, and that the matter was 
substantially before the Court, though not 
in the manner provided in section 44, 
it was still obligatory upon the Court to con¬ 
sider whether it was a legal and equitable 
agreement between the partios ; and unless 
the Court was satisfied on that point, it could 
not have given effect to it. For one reason or 
other the Court refused to give effect to the 
agreement evidenced by the award, and it 
seems to me that it is not open to the plaint¬ 
iff now to treat this award as affording a dis¬ 
tinct and separate cause of action to be dealt 
with according to the ordinary rules applic¬ 
able to a suit based on an award. The funda¬ 
mental difficulty of the plaintiff seems to mo 
to be that it was obligatory upon the parties 
to adopt the procedure laid down in the Dek- 
khan Agriculturists' Relief Act if anything 
which was in the nature ol an agreement 
finally disposing of the matter before the 
Conciliator was to be given offect to by the 
Court after determining whether it was a 
legal and equitable agreement. By adopting 
any other procedure the plaintiff cannot get 
rid of the necessity to submit the agreement 
to the Court as required by section 44. In 
faot, what happened before the Conciliator on 
the 28th November 1910 seems to have been 
misconceived by tho plaintiff and lie has treat¬ 
ed the award as an ordinary private award 
through an arbitrator appointed by the parties 
without the intervention of the Court. Once 
the matter was before tho Conciliator, that 
procedure, it seems to me, was not open to 
them. They bad either to come to an agree¬ 
ment finally disposing of the matter, in which 
oase seotion 44 would apply, or to agree to 
refer the mattor to arbitration in which caso 
the provisions of seotion 45 would apply; and if 


neither of these things was done, the plaintiff 
was entitled to a certificate as provided in that 
Chapter which would enable him to prosecute 
the suit in a regular way on the original cause 
of action. Tho question is not so narrow 
as the learned District Judge seems to have 
thought, namely, whether it was open to 
the arbitrator to decide the point of dispute 
between the parties according to law or not. 
If this were treated as a private award, it 
does not matter whether the deoision was 
according to law or not. If it is viewed in 
the light of an agreement between the parties, 
as I have indicated it should be viewed, then 
it seems to me that the non-compliance with 
the procedure laid down in section 44 is fatal 
to the suit based on tho award. 

I would, therefore, allow the appeal, reverse 
the decree of the lower Appoliato Court and 
restore that of tho Trial Court with costs here 
and in the lower Appellate Court on tho plain¬ 
tiff. The cross-objections are dismissed with 
costs. 

Crump, J.—I agree, and in view of tho 
possible importance of tho point, 1 desire to 
add my reasons shortly. It appears to me 
that when, on the 30th July 1910, the 
plaintiff applied to tho Conciliator, it must be 
taken, defondants beiug agriculturists, that the 
subsequent proceedings were to bo governed 
by the provisions of tho Dekkhan Agricultur¬ 
ists Relief Act. The Conciliator being thus 
seized of the matter, it was nob, in my opin¬ 
ion, open to him to act otherwise than is 
provided by tho special legislation. To hold 
that he could do so, would bo to frustrate the 
object of tho Legislature in enacting those 
provisions for the benefit of agriculturists- 
defendants. It follows, therefore, that, when 
tho matter came before the Conciliator, there 
were two courses open to him, aud only two. 
If conciliation was to be effected, ho could, 
under section 43, per6uado the parties to 
come to an agreement disposing of the matter, 
or an agreement to refer the mattor to arbi¬ 
tration Thcro was no third course, such 
as was suggested in the argument before us. 
Now, if cither ot those results was achieved, 
then tho further steps were subject to the 
sanction of tho Court. Without the sanc¬ 
tion ot tho Court, anything done by tho 
Conciliator could havo uo final effect. Whe¬ 
ther the agreement in the present easy is 
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regarded as finally disposing of the matter or 
as au agreement to refer to arbitration, the 
result is in either caso the same. The next 
step in the former case would he that the 
Court would deal with the matter under 
section 44. In tbo latter case, the Court 
would deal with the matter under section 45. 
But in either caso the final word lay with the 
Court. Apart, therefore, from any minor 
defects in the procedure, such as the absence of 
a writing or the failure of tho Conciliator him¬ 
self to forward the agreement to tho 
Court, it appears to me there is a fatal defect 
in tho plaintiff's ptesent case, because the 
Court in dealing with this matter refused 
to give effect to that which had been done 
beforo the Conciliator. The Court apparently 
regarded this agreement as one finally dis¬ 
posing of the matter, and that is, I think, the 
correct view. But taking that view, tho 
Court said that it was not au equitable agree¬ 
ment and, therefore, refused to give effect to 
it. The only courso then open to tho plaint¬ 
iff in accordance with tho provisions of the Act 
was to obtain a certificate from tho Conciliator 
and to file a suit, if so advised. This he did not 
do. Nor, on the other hand, did he take any 
6teps which might lmvo been open to him to 
challenge the decision of the Court. There¬ 
fore, it seems to mo impossible to argue, 
having regard to the provisions of the 1 >ekkhau 
Agriculturists Relief Act, that wo have in 
this case any thing which could ho termed a 
valid award. If that, is so, the basis of the 
present suit fails, and it must necessarily he 
dismissed. 

K. s. d. Appeal allotted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2096 of 1920. 

March 29, 1923. 

Present :—Mr. Justice Mobi Sagar. 

LEKHA AND OTHERS—PLAINTIFFS 

—Appellants 
versus 

BHANI and others—Defendants 
—Respondents. 

Ejectment,suit for—Trespasser — Co-sharcr landlords, 
some, whether can sue—Person wrongly claiming to be 
heir of occupancy tenant—Civil Procedure Code [Act 
V of 1J08) 0. XXII, r. 4 — Abatement of suit—Death of 
pro form:* defendant, effect of. 

The principle that io a suit for tho ojeotmoat of a 
tenant from a joint holding all the oo-staarors must 
aot jointly or obtain partition is not applioablo to a 
case where the defendant is not a tenant but a tres¬ 
passer. 

Whore on tho death of an ocoupanoytenant a par. 
son olaiming to bo his heir gets into possession of 
tho lands of tho tenancy and it is found that bo is 
not entitled to succeed to the dcooasod tenant under 
section 5 j of tho Punjab Tonanoy Aot, ho is in tho 
position of a trespasser and can bo ejooted at 
iho instanoe of a oo sharer landlord from lands ap¬ 
pertaining to tho share of tho latter. 

In a suit for ejectmont of a trespasser by some of 
several co-sbaror landlords, tho other landlords are 
only proforma partios and tho death of one of them 
does not result in the abatomont of tho suit either 
in part or in its entirety. 

Appeal from tho decree of the District 
Judge, llissar, dated the 12bh June 1920. 

Mr. 11. D. Lhalla, for the Appellants. 

Mr. B. D. Qurcshi, for tho Respondents. 

JUDGMENT. —One .Sarupa had three 
eons, Chataria, Nandia and Moja. Chataria s 
6on was Feria while Moja had a son Bhani, who 
is a defendant to this suit. Nandia died child¬ 
less. Peria, ton of Chataria, was tho last 
occupancy tenant of tho land in suit, and on 
his death tho occupancy rights were mutated 
in tho name of Bhani, defendant. The plaint¬ 
iffs, who are some of the proprietors in the 
village, brought this suit for possession alleg¬ 
ing that on Peria’s death the occupancy rights 
had becomo extinct, aud that they as landlords 
weie entitled to succeed under section 59 ot 
bbo Punjab Tenancy Aot. Tho Trial Court 
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found in favour of the plaintiffs but decreed 
the claim only to the extent of the plaintiff s 
share in the land in suit. On appeal by the 
defendant the learned District Judge came to 
the conclusion that the plaintiffs were not 
suing on behalf of all the proprietors and that 
they could not maintain a suit for their own 
share before partition was affected. The suit 
was accordingly dismissed. The plaintiffs have 
now come up in second appeal to this Court 
through Mr. H. D. Bhalla, and I havo heard 
Mr. Qureshi for the respondents. 

A preliminary objection has been raised 
that one of the proprietors, who was a pro 
forma, defendant in the suit, has died and that 
no application has been made to bring his legal 
representatives on the record within the time 
prescribed by law. It is, therefore, contended 
that the appeal has abated in its entirety and 
that it should bo dismissed. I do not think 
there is any force in this contention, iho 
other proprietors who wore joined as defend¬ 
ants were merely formal defendants and were 
not interested in the rosult of the suit brought 
by the plaintiffs. It was found that the plaint¬ 
iffs were not suing in a representative capa¬ 
city but that they wore suing in their own 
interest. In those circumstances, the death of 
one of the proprietors, who was not a neces¬ 
sary party to the suit, is of no conscquonco and 
cannot result in the abatement of the suit 
either in part or in its entirely. 

On the merits, I am unable to agreo with 
the finding of the Court below that the suit is 
not maintainable by the plaintiffs for their 
share alone. It has been found that Sarupa, 
the comm m ancestor, did not occupy the land, 
and it is, therefore, clear that under section 59 
of tho L’onancy Act Bhani, defendant, could 
not succeed to tho occupancy rights in ques¬ 
tion. The defendant in such a case would 
obviously bo a trespasser and not a tenant, 
and there is, therefore, no reason why the 
plaintiffs, who are co sharers in tho land in 
disputo, should not bo entitled to maintain a 
suit in respect of their own shares. The 
principle that in a suit for tho ejectment of a 
tenant from a joint holding all tho co-sharers 
must act jointly or obtain partition is not 
applicable to this case, inasmuch as the 
defendant is not a tenant but a trespasser. I 
do uot see any bar to tho plaintiffs being 


granted a decree for possession in respect of 
their own shares. 

I, therefore, accept the appeal and setting 
asido the order of the Court below, restore 
the decree of the Court of first instance with 
costs throughout. 

z K Appeal alloioed. 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 

1238 of 1921. 

Juno 29, 1923. 

Present : — Justice Sir Jwala Prasad, Kt., and 

Mr. Justice Ross. 

firm of RAMDAYAD RAM NARAIN — 

Plaintiff—Appellant 
versus 

firm of BHAIRO BUK GOURIDATTA 
—Defendant —Respondent. 

Contract Act (IX of 1872) ss 73, 39. 107, 119 -Sale 
of goods, subject to inspection and approval-Sale, 
when complete—lie sale, right of , when anscs-Qoods 
answering particular description—Warranty, im¬ 
plied. 

Whera goods are purchased subject to the oondition 
that they are undamaged and in good travelling oon¬ 
dition and subjeot to inspootion and approval, the 
?ale is not oomplete till they are inspected and 
approved by tho purchaser and till then no right ol 
re sale arises under section 107 of the Contract Aot. 

In tho case ol a oontraot of a general naturo tor 
tho purchase of goods known by a certain description, 
there is always an impliol warranty that the goods 
will be such as uro usually sold undor that denomina¬ 
tion and not in a damaged condition. 

Appeal from a deoision of the Judicial Com¬ 
missioner, Chota Nagpur, dated tho 11th May 
1921 affirming adeoisiou of tho Munsif,Ranchi, 
dated tho 28th February 1920. 

Mr.i.4. K. Ray, for the Appellant. 

Mr. Ragho Prasad, for the Respondeut. 

JUDGMENT. 

Jwala Prasad, J. —This appeal must be 
dismissed. The defendant contracted to pur¬ 
chase fivo bales of thread No. 12 count from 
Bala Buksh. Tho plaintiffs say that Bala Buksh 
acted as their agent in tho contract in question. 
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The contract took place on the 19th August 
1918. The defendant next day went to Bala 
Buksh and wanted the goods in question. He 
was directed to take delivery from ’lie plaintiffs’ 
godown. lie sent his servant and on getting 
information from him himself went to inspect 
the five 1 ales which were no doubt No. 12 
count. He, howover, found the hales damag¬ 
ed and refused to accept all five, hut offered 
to accept three out of the five. The plaintiffs 
did not agree to this and the defendant, there¬ 
fore. did not take delivery. The plaintiffs 
sold the properties by auction according to the 
custom of the firm in such matters and the 
price which they fetched at the auction sale 
was less than the price which under the con¬ 
tract with t! e defendant they expected to get. 
The difference was Rs. 894 and tlio plaintiffs, 
therefore, brought this action to recover the 
said sum under section 107 ol the Indian Con¬ 
tract Act. 

The learned Vakil on behalf of the appel¬ 
lant says that the goods were ascertained and 
the sale was comp!*.to on the 19th August 
1918 and that the salt*. wa e , therefore, ii revoc¬ 
able. According to him the property passed 
to the defendant and the defendant was, there¬ 
for*', not comp tent to refuse to take delivery 
of the same. On the other hand, it is contend¬ 
ed on behalf of the respondent that the goods 
were nut ascertained inasmuch as the five 
•rales of thread were nrsed up with other 
goods in the godown of the plaintiffs and until 
they were sepaiatod from those goods they 
could not lie said to have b cn ascertained. lie 
relies upon section 83 of the Indian Contract 
Act and the learned Vakil on behalf of the 
appellant, on the other hand, relies mpon 
section 78 of tin saiii Act. Both sides have cited 
authorities in support of their contentions. 
Tl.o plaint Mi's roly upon the cases of Shosi 
Mohan Pal Chaudhn v. Nubo Knsto Podilarii), 
Bnj humnri v. Sal umanlir i ire Insurance 
Co., (2) and KnUatjun Chelty v. Palamappa 
Ch Ho (3j. riio defendant relies upon the 
cases of Mtlhed Bri l & Co. v. Baldeo Idas 
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the contention of the defendant and have held 
that the goods were unascertained. The case, 
however, turns upon the actual oontraot 
between the parties. Bala Buksh with whom 
the defendant entered into the contract is 
dead. The defendant's case was that he had 
agreed to purchase the goods on the condition 
that they were to be in good travelling condi¬ 
tion inasmuch as he was himself an agent 
and had to send the goods to his principals 
who lived 80 miles away from Ranohi where 
the plaintifls reside and where the goods were 
at the time. Ho also says that he agreed 
to purchase the goods in “ an undamaged con¬ 
dition , and in order to fiud out that the 
properties were undamaged and fit to be sent 
on to his principal, he purchased the properties 
subject to inspection and approval.” The 
learned Judicial Commissioner upon apprecia¬ 
tion of the evidence in the case has held that 
the goods were purchased subject to the con¬ 
ditions stated above by the defendant, namely, 
that they were to he undamaged ” and "in 
good travelling condition and the purchase 
should be further “ subject to inspection and 
approval.’ This is a finding of fact and is con¬ 
clusive in second appeal. It lias not been 
challenged and could not possibly he challeng¬ 
ed in second appeal ; they are, therefore, con¬ 
clusive and binding upon us. Upon this find¬ 
ing there was no completo sale until there 
was an inspection by the defendant and approv¬ 
al by him. On inspection ho rojected them. 

1 ho lower Appellate Court lias found that 
two of the bales boro marks of tampering 
and the gunny packing had been stitched and 
there was note in each halo underneath the 
place where the gunny cloth had been marked. 
The yarn was lound in theso halos to bo 
loose.” Therefore, the defendant did not com¬ 
mit any breach of the contract and the appeal 
must fail. 

If the defendant's case is true—and it has 
been found to he so—then the goods were not 
ascertained until thoy were inspected and 
approved of by the defendant. In this view of 
the case the Court below is right in holding 
that the goods were unascertained. Under 
section 118 of the Indian Contract Act ho had 
tin right bo refuse to accept the goods when 
tendered on the 19th August, 1918. At the 
6aiii9 time, oven if the coutraob was'complete 
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unconditionally on the 19th August, when Bala 
Buksh and the defendant agreed about the 
sale of the five bales of thread No. 12 count 
which were admittedly seen by tho defendant, 
there was an implied warrantly that the de¬ 
fendant would get in good condition tho five 
bales of thread of No. 12 count. Tho goods 
whioh he was offered to take on the 19th 
August, though they answered the description 
inasmuch as they were tho five bales of 
thread of No. 12 oount, were not in the condi¬ 
tion in which these bales usually are to be 
found. There was apparent damage to the 
bales and the gunny bags; and the defend¬ 
ant could never have contracted to purchase 
the very five bales of thread of No. 12 count 
which were lying in the godown of the plaint¬ 
iffs in the condition in which they wore. 
The contract was of a general nature with 
respect to the property known by a certain 
description. There is always, to my mind, 
an implied warranty that the goods will be 
such as aro usually sold under that denomi¬ 
nation and not in a damaged condition. The 
defendant was, therefore, well within his 
rights when ho rejected the goods. 

The appeal is, therefore, dismissed with 
costs. 

Ross, J. —I agree. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT 

First Civil Appeals Nos. 1305 and 
1306 of 1921. 

May 31, 1923. 

Present :—Mr. Justice Harrison aud 
Mr. Justice /.afar Ali. 

The PUNJAB COTTON PRESS Co- 
Plaintiff—Appellant 
versus 

The SECRETARY OF STATE 
FOR INDIA IN COUNCIL 
—Defendant—Respondent. 

Limitation Act (IX oj 1908), Sch. I, Art. 9, applica¬ 
bility oj - Damage caused by construction oj Canal— 
Suit to recover damages—Limitation. 

I 0-91 


In oonsequenoe ol the construction o! the Raya 
Branoh Tail Distributary 0 I the Upper Ohenab Canal, 
flood water was driven on to the plaintifl’a property 
and oaused serious damage. Plaintiff sued the Secre¬ 
tary of State to recover damages for the injury so 
oaused; 

Held, that the aotion takon by the Canal Offioers 
in constructing the channel fell under seotions 6 
and 16 of the Northern India Canal and Drainage 
Aot and the suit was, therefore, governed by Arti¬ 
cle 2 of Sohedule I to the Limitation Aot. 

Appeal from the deoree of the Subordinate 
Judge, 1st class, Lahore, dated the 11th March 
1921, dismissing the plaintiff's suit. 

JUDGMENT. —In the two suits which 
have given riso to those Appeals (1305 aud 
1306 of 1921), the plaintiffs claimed damages 
on account of tho construction of the Raya 
Branoh Tail Distributary of tho Upper 
Chenab Canal in consequence of which it 
is alleged that flood wator was driven 
to the plaintiff’s property in the high 
floods of 1917 and caused serious damage. 
The suits have been dismissed as barred under 
Article 2 of tho Limitation Act aud the first 
point to be decided is whether that Article 
applies. 

Tho learned Government Advooato has 
pointed out that the action taken by tho Canal 
Officers in constructing this channel comes 
under section 6 of Aot VIII of 1873, and 
whether that action was wise or unwise any 
suit for damages consequent thereon had to 
bo brought within 90 days of tho date of tho 
damage. It has not been contended that tho 
necessary Notifications precedent to tho under¬ 
taking of this work were not duly issued, and, 
in our opinion, there can be no doubt what¬ 
ever that tho work done which is said to have 
caused the damage in this case is covered by 
the words or do any other thing necessary for 
suoh application or use of tho said water.” 
If it bo contended, and this is not the case as 
instituted, that the cause of aotion consists of 
the construction of tho channel combined 
with the failure of tho Canal Department to 
deal with the situation which arose in 1917 
in consequence of flood, tho action or failure 
to take action at this late stage would bo 
covered certainly by section 15 aud wo think 
by seotion 6 also. Anyhow, the suits are 
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clearly barred and have rightly been dis¬ 
missed. 

We, therefore, dismis the appeals with costs. 
z - K - Appeals dismissed. 


BOMBAY HIGH COURT 

F. A. No. 28T op 1921. 

February 15, 1923. 

Present :—Sir Norman Macleod, Chief Justice, 
aud Mr. Justice Crump. 

Ill RATI and another—Plaintiffs - 

Appellants 

versus 

VISHNU AND OTHERS -DEFENDANTS — 

Respondents. 

Evidence Act (/ oj 1872) is 'J2— Sale deed — Kviicnce 
to shov transaction was mortgage, whether admissible. 

It is open to a per>oa who is not a party to a doou- 
niont thnt tho transaction embodied in the dooument 
though in tho form of a sale was intended only to be 
a mortgage, but it would have to be established by 
satisfactory evidence. 

Mating Kyir v. Ma Shwc Lai , 42 Iud. Cas. r>42 
45 C. 320 ; 41 I. A. 2 (0 ; 15 A. L. J. 825 . 33 M. L. J.’ 
648 ; 3 P L. W. 185 ; C L. \V. 777 22 C W. N. 257 
28 M. L. T. SO 27 0. L. J. 176 : 20 Bom. L. R. 278 
(1018) M. W. N. 3JO 9 L. B. It. 114 ; 11 Bom. L. T. 
21 (P.C.), followed. 

Appeal against the decision of tho First 
Class Bub-Judgo, Jalgaon, in Suit No. 442 
of 1920. 

Mr. P. B. Shingne, for the Appellants 

Messrs. S. C. Joshi and .S', li. Cokhale, for 
tho Respondents. 

JUDGMENT. 

Macleod, C. J. —The plaintiffs sued to 
recover posssesiou of tho suit lauds alleging 
they belonged to their great grandfather 
Kondu. Kondu left two sons Moru and 
Chandra. There was a separation whereby 
plaintiffs’ father Guna Moru got a half share, 


the other half going to the descendants of 
Chandra now represented by the defendants. 

The plaint states that in 1885 plaintiffs' 
father gave his share to Haridas Ramdas by 
passing a mortgage-deed in the form of a sale 
for Rs. 1,000. Possession remained with 
plaintiffs’ father. Defendant’s father also gave 
his share to Haridas on the same condition, 
retaining possession. In 1896, plaintiffs’ father 
having died, their mother, defendant and 
Haridas came to an arrangement by whioh it 
was found that the amount duo by both bran¬ 
ches was Rs. 5.000 and the defendants passed 
instalment-bond for that amount for the 
plaintiffs and themselves, keeping all the land 
in their possession and giving a portion of 
O. S. No. 24 and the whole of O. S. No. 17 to 
the plaintiffs’ mother for the maintenance. In 
1908-09 tho defendants had liquidated tho 
debt. Tho plaintiffs, therefore, claimed hack 
from the defendants tho properties originally 
mortgaged by their father to Haridas. 

Tho defendants pleaded that tho family pro¬ 
perties were partitioned between Moru aud 
Chandra. Guna sold his lands to Haridas by 
a sale-deed of the 12th September J885. Tho 
lauds, except O. S. No. 17, were purchased or¬ 
ally by defendant No. 1 and the father of de¬ 
fendants Nos. 2 to 5 in 1886 from Haridas. An 
instalment-bond in respect of the properties so 
purchased was given to Haridas and the 
amount duo uuder the bond had bceu paid. 
Survey No. 17 was not purchased from Haridas 
by tho dofondauts. A portion of S. No. 24 
was sold by Krishna Chandra and was recently 
purchased by the plaintiffs. The plaintiffs 
having recently got possession of the deed of 
1885 had brought a falso suit against the 
defendants. 

The plaintiffs tiled a reply to the effect that 
an arrangement had been arrived at between 
their mother and the defendants whereby de¬ 
fendant mortgaged the whole property to 
Haridas, so that when that debt was paid offi 
defendants being in possession all along, the 
plaintiffs were entitled to got hack their 
property. 

Tho Trial Judge held that the plaintiffs wore 
not entitled to provo that the document of tho 
12th September 1885 was a mortgage aud not 
a sale-deed. But under tho decision of tho 
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Privy Council in Maung Kyin v. Ala Shwe La 
(1) the plaintiffs would be entitled to prove 
that the defendants purchased from Ilaridas 
knowing that he was not the owner. The 
question then is whether plaintiffs have suc¬ 
ceeded in proving the arrangement they alleg¬ 
ed was made between their mother and the 
defendants in 1886. They rely on the evidence 
of Jaysing (Exhibit 101) and Haiidas (Ex¬ 
hibit 103). The Trial Judge has discussed that 
evidence in very great detail and has come to 
the conclusion that the agreement alleged was 
never made. I can find no reason for differ¬ 
ing from him. The appeal must be dismissed 
with costs. 

Crump, J. —The parties to this suit are re¬ 
lated as shown in the following pedigree :— 


3 



(1) 42 Ind. Cap. 649; 46 C. 820; 441. A. 2*6; 15 A. 
L. J. 826; 8<< M. L. J. (348; a P. L. W. 1P6; (3 L, W. 
777; 22 C. W. N. 257; 2U M. L. 1■ SG 27 C. L. J. 175; 
20 Bern L. R. 278 ; (1918) 5'. \V. N. a08 : 9 L. B 
R. 114; 11 Bur. L. T. 21 (P C-). 


The properties in suit originally belonged 
to Kondu. Plaintiff’s father Guna separated 
from his cou6iu Krishna, Zipru and Vishnu 
and took half the property. In February 1885 
he mortgaged his half share to Haridas. In 
September 1885 ho executed a sale-deed of 
the same property to Haridas. Ho died 
in Fobruary 1886. After his death in June 
1886 defendant No. 1 and his brothers 
Krishna and Zipru mortgaged the whole 
property to Haridas. 

The plaintiffs aro suing for possession and 
thoy must show title and possession within 
twelve years of the date of suit. The suit was 
filed on October 29th 1920. On the faco of the 
documents, it appears that the title of plaint¬ 
iffs' father passed to Haridas by the sale of 
September 1885 and the natural inference from 
the mortgage by defendant No. 1 and his bro¬ 
thers to Haridas in June 1886 is that the ven¬ 
dee between those dates transferred the prop¬ 
erty to his mortgagors. The mortgage-deed 
contains a recital to that effect, and defendant 
pleads that there was an oral sale by Haridas 
to them. Haridas, who was plaintiff s' witnoss, 
says that this was so. There are thus several 
difficulties in the way of plaintiffs’ success. 
Their case, as placed before us, is that the sale- 
deed by their father to Haridas was intended 
to operate as a mortgage, and, further, that 
the oral sale by Haridas wasintonded to be for 
their benefit, defendant No. 1 and his brothers 
being benamidars only. There is some incon¬ 
sistency hero but, generally, what thoy allege 
is that the equity of redemption remained 
with them, and that defendant No. 1 and his 
brothers agreed to hold the property on their 
behalf and to pay off Haridas, who continued 
to bo the mortgagee, in fifteen years, an] then 
to restore the property to plaintiffs, or at 
least their share of it. In order to establish 
this caso plaintiffs must prove at the outset 
that the sale by their father in September 
1885 was in fact intended to be a mortgage. 
Defendants wero not parties to that document, 
and in view of the decision of the Privy Coun¬ 
cil in Maung Kyin v. ilia Shwe La (1) it may 
be open to them to do so despite section 92 of 
the Indian Evidence Act, but it would riquiro 
to be t&tablised by satisfactory evidence. It 
will fie observed that the fifteen years of tho 
original agreement expired in 1901 and on this 
point plaintiffs’ explanation is that it was 
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found impossible to pay off the debts until 
1908, and that the property, therefore, re¬ 
mained with defendants until that date. 

Now at the outset it is clear that plaintiffs 
have been guilty of most inexplicable delay 
oven on their own case. They knew in 1908 
that they were entitled to the property in suit, 
but for nearly full twelve voars they took 
no action. It would bo difficult to hold their 
case proved on the evidence of their two wit¬ 
nesses Jaysing and Ilaridas, for, apart from the 
delay, the transaction alleged is of a most 
unusual and indeed improbablo description. 
There is no obvious reason why defendant No. 
1 and his brothers should have undertaken the 
payraeut of what Guna owed to Ilaridas un¬ 
less the property was sold to them. They 
beno6tod in no way by doing so. There is 
little affirmative evidence in favour of the 
theory put forward by plaintiffs, and it is im¬ 
possible to say that the lower Court was 
wrong in refusing to believo it. Somo stress is 
laid on the fact that the documents evidencing 
the mortgage and salo by Guna to Ilaridas 
were produced by plaintiff but that alone is 
not a very convincing circumstauce. It would 
require a far more convincing case than has 
been made out to justify a Court in overriding 
defendants' possession from 18e6 down to the 
date of the suit. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 387 of 1922. 

April 9, 1923. 

Present :—Mr. Justice Jwala Prasad and 
Mr. Justico Ross. 

KARSHAN BHABAN CHATALIA - 
Petitioner 

versus 

INDRA NARAIN CHANDPA -Opposite 

Party. 

Civil 1‘roci Jure Code (.hi 1 «j P03)O. A' LI, r. 5— 
Stan of ixntuion—Sheds and tram-lines Inlmging to 
jvdgmcnt-dibtor standing on property -Substantial 


loss—Execution of decree—Possession delivered behind 
judgment-debtor'shock, whether can be reversed—Notice 
to judgment, debtor, necessity of—Duty of Court. 

Ia exeoution of .a decreo tho decree-holder sought to 
got possession of a pieoe of land on which stood coolie- 
sheds and tram-lines belonging to the judgment- 
debtor and erooted for the purpo.se of working his 
oolliery. 

Held, that, as the removal of tho sheds and linos 
would oause substantial injury and loss to the 
judgment-debtor, this was a proper case in whioh 
execution of tho deoree should be stayed pending tho 
deoision of tho judgment-debtor's appeil. 

Where a judgmont-dobtor's application for stay 
exeoution was rojooted by the Registrar but the 
order was not oommumoated to the applicant or his 
pleader and before be oould move the High Court for 
stay of exeoution, tho deoroe holder obtained posses- 
sion of the property in dispute by exeoution behind 
the judgment-debtor's baok and without notice to 
him : 

Held, that tho dolivory of possession to the deoree- 
holder was, in tho circumstances of tho oaee, null 
and void, and tho High Court had jurisdiction, whilo 
staying oxeoutiou of tho decree, to direot that posses¬ 
sion ho restored to the judgment-debtor. 

No order should bo mado in favour of one party to 
the prejudice of another unless that other has had an 
opportunity of showing that it should not bo made. 

Sudcvi Devi v. Mcvuram Agarwallah, 10 C. W. N. 
806; Gout Chandra Itoyv. Janardan Prashad Thakur) 
68 Ind. Cas 387 ; 4 I*. L. T 201; U923) A I. R. (Pat., 
180; Ram Sukul Pathak v. Kcsho Prasad Singh, 43 
Ind. Cas. 925 ; 3 P. L. J. 21b; (1918) Pat. 17; 4 P. 8. 
W. 76 (F. B.), relied on. 

An important order, in exeoution proceedings, such 
as an order dirooting dolivory of possession to tbo 
doorec-holder, should not bo passed ex parte, and tho 
Biguature of the pleader for tbo opposite party should 
invariably be taken in oolumn 4, provided for in the 
order sheot for that purpose. 

The lower Courts should always notify to tbo par¬ 
ties tho recoipt of tbo record when it goes back from 
the High Court in order that tbo parties may be 
apprised of it and take neoossary stops. 

Application against the order of the Regis¬ 
trar in the matter of stay application in 
Second Appeal No. 387 of 1922. 

Mr. Abani Dhushan Mtikcrji, for the 
Petitioner. 

Mr. Subal Chandra Majumdar, for the 
Opposite Party. 
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ORDER. —This is an application by the 
judgmont-dobtor for stay of execution pending 
the disposal of the appeal in this Court. The 
opposite party decree-holder resists this 
application. The disputed property is a piece 
of land about 10 kathas in area. The 
judgment-dobtor says that on the land in 
question stand his coolie shed and tram lines 
for the purpose of working his oolliery. The 
opposite party denies the existence of any 
coolie shed or the tram lines. It is true 
that, in face of the extraordinary statements 
made on behalf of the parties, it is not 
possible to he certain as to whether the coolie 
shed and the tram linos stand on the land in 
dispute. If, however, they do exist, the judg¬ 
ment-debtor will bo put to substantial injury 
and loss if the decree-holder removes them 
after getting possession of the property in 
dispute. According to the case of the opposite 
party, the land is practically parti and, there¬ 
fore, no loss would accrue to the opposite party 
if the delivery of possession is stayed pending 
tho disposal of the appeal. Any undertaking 
on behalf of the decree-holder not to change 
tho outlook and sight of the land” in dispute 
will be of no avail if, as he says, there is 
nothing on the land in question. 

Considering the circumstances of the case, 
wo are satisGed that the balance of convenience 
lies in staying the execution and delivory of 
possession of the property in dispute pending 
the disposal of the appeal on the judgment- 
dobtor furnishing sufficient security for the 
restitution of the same to tho decree-holder 
in the event of the appeal being dismissed. 
We, therefore, set aside the order of the Re¬ 
gistrar and direct that the execution be stayed 
as aforesaid. Tho Court below will deter¬ 
mine the amount of security necessary for the 
purpose. 

The learnod Vakil on behalf of the decreo- 
holdor, howover, contends that thero is no 
occasion now for the stay of the delivory of 
possession inasmuch as possession of property 
has already been delivered to tho dccroo- 
holder. To this the learned Vakil on bohalf 
of tho judgment-debtor, replies that tho 
C'.rcumstancos in which tho delivery of posses¬ 
sion was effected will justify this Court to 
ignore tho said delivery of possession and to 
rostoro the status quo ante and direct tho poss¬ 


ession to bo delivered back to the judgmont- 
debtor. These ciroumstances are as follows:— 

On the 26th February 1923, the learned 
Registrar refused the application of the judg¬ 
ment-debtor for stay of execution. The 
judgment-debtor shows by an affidavit filed 
in this Court that the order in question 
was not passed in the presence of his Vakil, 
and that neither he nor his Vakil was aware of 
the said order until tho 1st of March, 1923, 
when the order was shewn to his Vakil. 
This allegation is not refuted and is in fact 
supported by the note made by Mr. Abani 
Bhusan Mukherjee, Vakil of the petitioner, in 
the order sheet on the 1st March 1923. His 
noto was : “ Tho order was never communicat¬ 
ed to me. I came to see this order.” This 
note has been penned through and is followed 
by the word "Seen.” Mr. Mukherji says that 
he cancelled his note upon tho representation 
of tho Deputy Registrar that the order sheet 
of tho High Court should not contain such a 
note. We do not seo any reason why such a 
noto should not have been allowed to be 
made if what was stated by Mr. Mukherji 
was a fact. This, howover, does not matter 
for tho order was actually seen for the first 
time by the Vakil on the 1st Maroh 1923. 
Therefore, till then the learnod Vakil was 
ignorant of tho order. Mr. Mukherji states 
that ho immediately wired to his client ask¬ 
ing him to como and take necessary steps in 
ordor to move this Court against tho order of 
tho Registrar, on 5th March. Tho High 
Court was notiGed to bo closed on tho 3rd, 
4th and 5th March on account of Iloli festival, 
but at tho eleventh hour tho dates wore chang¬ 
ed into 2nd, 3rd and 4th March. Thus 2nd 
of March becamo a holiday and consequent¬ 
ly nothing could ho dono by tho peti¬ 
tioner to move this Court against tho order 
of the Registrar until the Court rc-opon- 
ed on the 5th of March An application of tho 
petitioner was filed to the Court against tho 
order of tho Registrar on tho 5th March, 
and was disposed of on the 6th March. In 
that order the Court admitted the application 
and directed notice to he issued to tho oppo¬ 
site-party, granting ad interim stay of execu¬ 
tion of the decree pending tho disposal of tho 
application. In tho mcautimo, tho order of 
tho Registrar rejecting the judgment-debtor s 
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application for stay passed on the 26th Feb¬ 
ruary 1923, was communicated and received 
by the lower Court on the 28th February, 
although the order was not shown to the peti¬ 
tioner’s Vakil, as stated above, until tho 1st 
of March. On receipt of the order of the 
Hogistrar the lower Court directed the execu¬ 
tion to procoed and the issue of process for 
delivery of possession fixing the 19th March 
1923. This order was, however, not passed in 
the presence of the judgment-deb* or or his 
pleader. The order-sheet does net bear tho 
signature of the judgment-debtor or his pleader. 
The petitioner has sworn in his affidavit that 
he or his pleader was not aware of the afore¬ 
said order. The order-sheet does not coutain 
the signature of tho judgment-debtor or his 
pleader. The result was that the posses¬ 
sion was delivered to tho decree-holder on tho 
strength of the aforesaid order on the 5th 
March 1923, before the judgment-debtor could 
obtain an order of this Court on the 6th March 
for an <ul interim stay of the execution. Tho 
judgment debtor applied to the Court below 
for stay of execution on the basis of the order 
passed by the High Court. 

In tho circumstances, wo do not think that 
tho delivery of possession can in any way, 
frustrate the petition of the judgment debtor 
tor stay of execution. It is obvious that the 
judgment debtor was ignorant of tho order 
passed by tho Court below on tho 28th Febru¬ 
ary and that order cannot, in any way, pre¬ 
judice him. Tho order of the 2Sth ot February 
was an important order. It was an order after 
a lapse of time during which the application of 
tho judgment-debtor for 6tay ot execution was 
pending in this Court. It has been pointed 
out more than once that an important order 
such as the present one should not bo passed 
ex parte and that tho signature of pleader 
should invariably lie taken in column 4 provi¬ 
ded for in tho order-sheet for tho purpose. 
In the pros* lit case (hero were stronger rea¬ 
sons why the order should not have boon pass¬ 
ed behind the back of the petitioner and with¬ 
out iiis knowledge cr that ol his pleader. 

I lie special column provided for in the order- 
sheet is particularly meant to guard against 
any injustice being dono by an ex parte order 
behind tho back of a party. In the case of 
S. M. SuJevi 1 >evi Covaram Ay at walali (1) 

(1) 10 0. W. N. 300. 


where there was no provision relating to 
notice to be given to a party concerned, 
WoodrolTe, L, held that notice should 
have been given. He further said that it 
was an elementary piinoiple that no order 
should be made in favour of one party to the 
prejudice of another unless that other had an 
opportunity of showing that it should not be 
mado. I remember to have followed and 
adopted tho dictum of WoodrolTe, J., in some 
casos and I still adhere to tho view and consi¬ 
der the dictum a salutary one; vido Gour 
C'uandra Hay v. Janardan Prashad Thakur (2) 
add Ram Sukul Pathak v. Kesho Prasad 
Smgh ( 3 ). 

Therefore, tho order of the 28th February 
and dolivory of possession given to the opposite 
party must he considered to be null and void, 
and cannot, in any case, give any right to the 
decree-holder in tho property in dispute to the 
prejudice of tho judgment-debtor as in the case 
of 6'. M. Sudcvi Devi v. Vovaram Agarxoa- 
lah (1). The possession delivered to the 
decree-holdor in pursuance of the ordor must 
be set aside and the property delivered baok to 
the judgment-debtor. I would further point 
out to tho Munsif tho usual practice of notify¬ 
ing to tho parties tho receipt of the record 
when it goes back from the High Court in 
order that the parties may bo apprised of it 
and take nocossary steps. The aforesaid 
elementary rulos of procedure should always 
be kept in view and tho non-obsorvanoo of 
tho same works, as it has done in the present 
case, groat hardship to the parties. I would, 
therefore, invito tho attention of the learned 
Munsif specially to the rules and tho authori¬ 
ties referred to above. 

Tho result is that tho execution and the 
delivery of possession are stayed pending tho 
disposal of the appeal upon thejudgment-dobtor 
furnishing security to the satislaotion of the 
Court below for restitution of the samo in 
the event of the appeal being dismissed. In 
tho circumstances of tho case wo direct that 
tho opposite party would pay two gold 
mohurs to the applicant as the hearing fen. 

Z. li. 

(2) C8 I ml Can. 337 : 4 T. T. T. 20-1 ; (1923) A. I- 
R. (Rat. H80. 

(3) 13 lad. Cas. 925 : 8 P. L. J. 218 ; (19 8) Pat. 
17 ; 4 P. L. W. 57 (F. B ). 
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CALCUTTA HIGH COURT. 

Appeal from Order No. 267 of 1922. 
March 19, 1923. 

Present: —Mr. Justice Chatterjee and 
Mr. Justice Cuming. 

JNANENDRA NATH MOOKERJEE - 
Decree-holder—Appellant 

versus 

BRAHMAPADA PRAMANlCK— Judgment- 
debtor —Respon dent. 

Construction of decree—Ejectment from land, whe¬ 
ther includes ejectment from huts standing on land. 

In a suit (or the ejectment of the defendant from 
certain landon whioh there were some huts, the huts 
were not mentioned in the plaint but the deoree di¬ 
rected khas possession of the land to be given to the 
plaintiff by ejectment of the defendant therefrom : 

Held, that on a proper construction of the deoree 
the defendant was liable to be ejeoted not only from 
the land but from the huts as well. 

Henry Maseyk v Lyons, 5 \V R. (Mis.) 19, distin¬ 
guished. 

Appeal against the order of the District 
Judge, Nadia, dated the 10th July 1922. 

Messrs. T. P. Choudhary and J. C. Ray, for 
the Appellant. 

Messrs. S. N. Roy and S. C. Munshi, for the 
Respondent. 

JUDGMENT. —The question involved in 
this appeal turns upon the construction of a 
decree obtained by the appellant against the 
respondent in a suit for recovery of possession. 

It appears that the suit was for ejectment 
of the defendant from certain land on which 
there were some huts. The huts aro found by 
both the Courts below to belong to the plaint¬ 
iff. There was no reference to the huts in the 
plaint in that suit but the decree in that suit 
was as follows :— 

" Tho suit being decreed with costs and 
interest, plaintiff will get khas possession of 
tho disputed land on ejecting tho defeudant 
therefrom, as prayed. Tho defendant him¬ 
self must remove all his personal properties 
from the disputed laud within one mouth. 
In default the plaintiff will have to remove 


the same with the help of the Court and he 
will got khas possession of tho said land.” 

In execution of the decree, the plaintiff ob¬ 
tained khas possession of the land by turning 
out the defendant. Tho defendent thereupon 
applied to the Court below for restoration to 
possession of the huts and an order has been 
made in his favour by the Courts below on 
the ground that there was no referonoo to the 
huts in the decree for ejectment. 

It is true that the huts are not referred to in 
the deosee. The question, however, is whether 
upon a proper construction of the decree the 
plaintiff was entitled not only to the land but 
was entitled to turn out the defendant from 
the huts as well. 

As stated above, tho huts have been found 
to belong to the plaintiff, and if the plaintiff 
was to get khas possession by ejecting the de¬ 
feudant from the land, it is difficult to see how 
kit as possession could be given if the defen¬ 
dant were to retain possession of the huts. 
If, however, they belonged to the defendant, 
tho decree directing khas possession by eject¬ 
ing the defenant, would necessarily give tho 
plaintiff a right to khas possession as against 
the defendant in respect of the huts also. 

Tho case of Henry Maseyk v. Lyons (l), 
relied upon by the respondent, turned upon the 
construction of tho terms of the decree in that 
case; and it is to be observed that there was 
no order directing the defendant to bo turned 
out from tho land in that case. 

In these oiroumstances, wo think tho orders 
of the Courts below must be set aside and wo 
direct accordingly. The effect of setting aside 
the orders of tho Courts bolow would be that 
the possession, as originally delivered to the 
plaintiff, would stand. 

Each party to bear his own costs in all 
Courts. 

Z. K. Appeal allowed. 

(1) B W. R. (Mia ) 49. 
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BOMBAY HIGH COURT. 

Appeal from order No. 10 of 1921. 

September 21, 1922. 

Present Sir Lalubhai Shah, Kfc., Acting 
Chief Justice, and Mr. Justice Crump. 

NATHALAL RAMDAS VAGHJI and others 
—Plaintiffs—Appellants 

versus 

NADI AD MUNICIPALITY— Defendant- 

Respondent. 

Bomba>i District Municipal Act (Bom. Act 111 of 
1001) s. 3 (12)— Street land, meaning '/—Survey oj 
town—City Survey Officer, decision of—Suit for d, du¬ 
ration of ownership Government, whether necessary 
party. 

The definition of the word “street" as given j D 
section 3, clause (12). of the Bombay District Munici¬ 
pal Aot, does n'it in any sense negativo tho idea of 
privato ownership. 

A Survey having taken place within tho Municipal 
limits of tho town of tho City Survey Officer declared 
oortain land to bo‘street land’ within tho meaning 
of scotion 3 (12) of the Bombay Diotriot Muncipal 
Aot. Plaiutiffa thereafter tiled a suit for a declara¬ 
tion of ownership and for a permanent injunction 
restraining the defendant Municipality from ob¬ 
structing them in their enjoyment thereof. 

Held, that the Government was not a neoossary 
party to the suit because the dooiaicn of tho Survey 
Authorities was not in favour of tho Government in 
any way. 

Appeal from tho order of tho District Judge, 
Ahmedabad, reversing tho decree of tho 
Subordinate Judge, Nadiad. 

Messrs. Thakor and 11. J . Tiiakor, for the 
Appellants. 

Mr. N. M. Desui and the Government Plea¬ 
der, for tho Respondent. 

Shah, Ag. C. J : —This is one of the several 
companion appeals which we have to decido ; 
hut it will he convenient to deal with this 
appeal fust before considering what orders 
should h,* passed in the other appeals. It 
arises out of a suit filed by tho plaintiffs for a 
declaration that certain land situated at 
Nadia 1 was of their ownership and for a per¬ 
manent injunction restraining tho defendant 
Municipality from obstructing them in their 
enjoyment thereof. Tho ocoasion for the suit 


was that, in pursuance of a resolution passed 
by tho Nadiad City Municipality, the Govern¬ 
ment had, in accordance with the provisions in 
the Laud Revenue Code, directed a Survey 
within tho Municipal limits of the town of 
Nadiad, and the City Survey Officer had held 
t.iat tho land in question was a 41 street land ’ 
as defined in section 3, clause (12), under the 
Lorn bay District Municipal Act (Bom. Act 
Ill of 1901). That would involve tho result 
that tho Municipality would have certain 
lights in respect of the site in question under 
tho Bombay District Municipal Act, and tho 
whole purpose of the suit was to prevent tho 
Municipality lrom interfering with the plaint- 
ill s enjoyment of this site. With that view a 
declaration and an injunction, as stated above, 
were sought by the plaintiffs. 

I lie defendant Municipality raised several 
objections to the suit, but no objection was 
raised that tho suit was defective for want of 
a necessary or propor party. 1* our preliminary 
issues were raised :— 

1. Whether tho plaintiff 8 claim is time- 
barred ? 

l 2. Whether tho plaintiff s 6uit is barred 
under section 167 of tho District Muuioiual 
Act V 

3. When the disputed site is decided to bo 
a street land, whether it vests in and belongs 
to tho Municipality ? Whether Government 
and street people have any and what interest 
therein? Whether this suit can be heard in 
their abseuco ? When Government is hold to 
be a necessary party, whether this Court has 
jurisdiction to hear this suit ? 

1. Whether tho dofondant Municipality 
can dispute plaintiff’s right when the disputed 
situ is a street land ? 

Tho Trial Court held that the street people 
were not necessary parties, but that tho 
Government was a necessary party, that tho 
suit could not bo heard in tho absence of 
Government, and that, if Government wore 
joined as a party, tho Court could have no 
jurisdiction to entertain tho suit. The Court 
also held that the suit was time-barred. In 
tho result, the suit was dismissed with costs. 

The p'aintiffs appealed to tho District Court. 
'The learned District Judge who heard the 
appeal hold that Government was a uocossary 
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party, and that the other issues could not be, 
and should not be, considered. He 6et aside 
tbe order dismissing the suit, and made an 
order returning the plaint for presentation to 
the proper Court. 

It is from that order returning the plaint 
that the present appeal is preferred to this 
Court, and the only question that we are 
really concerned with on this appeal is whe¬ 
ther the lower Courts are right in their view 
that tbe Government is a necessary party. 

It is important to remember at the outset 
that the question of the joinder of Govern¬ 
ment as a party in this case is one of great 
practical importance, for, if the Secretary of 
Stato for India in Council is a necessary or a 
proper party, it is clear that the suit must be 
tried in a different Court altogether. It is 
only the District Court that would have 
jurisdiction to try such a suit under section 32, 
of the Bombay Civil Courts Act (XIV of 1869). 
It is not, therefore, a simple question of adding 
a party as a matter of additional caution or 
convenience, but it is a question of importance 
as affecting the constitution of the suit. 

Tbo lower Courts have proceeded upon the 
view that the decision of the City Survey 
Officer that this land is “ street land ” is one 
which requires to be sot aside ; and, secondly, 
that as the plaintiffs claim a declaration as to 
the ownership of the land in sub, the interests 
of the Government aro necessarily involved. 
They hold that in the case of '' streot land,” 
tbo property would not be vested iu the Muni¬ 
cipality, and, though the Municipality would 
have certain control over the land, and certain 
statutory rights with reference to the land, 
tbo real dispute must he takon to be between 
the plaintiffs and the Government. 

Though Government was not a party in 
tbo lower Courts, notice was issued in this 
case to the Government Pleader hero on this 
appeal. We have heard the Government 
Pleader on behalf of Government, though 
not a party to the suit. Wo think, however, 
after a consideration of the arguments urged 
before us on both sides, and of the relevant 
provisions of the District Municipal Act and 
of tbo Laud Revonuo Code, that Government 
is not a necessary party to the present suit. 
The Survey was undertaken in this case as 
I C— 26 


contemplated and provided by section 50A of 
the District Municipal Act. This section was 
inserted by Bombay Act, X of 1912, and by 
another Act in the same year a similar pro¬ 
vision was inserted iu the Land Revenue Code 
by way of addition to section 37 of the Land 
Revenue Code. For our present purpose, it is 
enough to point out that in this Municipal 
area the Survey was undertaken as contem¬ 
plated by section 50A. Sub-section (2) of that 
section clearly provides that any suit instituted 
in any Civil Court after the expiration of one 
year from the date of any order passed by 
the Collector under sub-section (1), or, if one 
or more appeals have been made against such 
order within the period of limitation, then 
from the date of any order passed by the final 
appellate authority, as determined, according 
to section 204 of the Bombay Land Revenue 
Code, 1879, shall be dismissed, if the 6uit is 
brought to set aside such ordor, or if the relief 
claimed is inconsistent with such order, pro¬ 
vided that the plaintiff has had notice of such 
order. 

The order in the present caso was passed 
first by the City Survey Officer, and then by 
the superior officer in appeal, and the deoision 
was that it was “ street land ”. The defini¬ 
tion of the word “ street,” as given in section 
3, clauso (12), does not in any sense negative 
the idea of private ownership. “ Street ” 
shall moan “any road, footway, square, Court, 
alloy or passage, accessible whether perma¬ 
nently or temporarily to the public, whether 
a thoroughfare, or not; and shall include 
every vacant space, notwithstanding that it 
may bo private property, and partly or wholly 
obstructs! by any gate, post, chain or other 
barrier, if houses, shops or other buildings 
abut thereon, and if it is used by any person 
as a means of access to or from any public 
place or thoroughfare, * * * but shall not 

include any part of such spaco which the 
occupier of any such building has a right at 
all hours to prevent all other persons from 
using as aforesaid.” The decision of the 
Survey Authorities that the site in question 
formed part of a streot, as defined in the 
District Municipal Act, does not mean that 
the decision was that the Government had 
any interest in the land. It was really 
a deoision relating to a dispute between 
private owners and the Municipality, that it 
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was part of street land, which would mean 
that the Municipality would have certain 
powers with reference to such land which had 
been given under the Statute For instance, 
under section 90 of the District Municipal Act, 
the Municipality will have power to call upon 
the owners of the houses in the street to do 
certain things, and to declare it to be a public 
street if so advised under certain conditions. 
That affects the rights of private owners, and 
to that extent the Municipality is interested in 
upholding the decision of the City Survey 
Officer, and the plaintiffs are interested in 
questioning that decision. That is a dispute 
between the private owners and the Municipa¬ 
lity in which, so far as I can see, the Govern¬ 
ment have no manner of interest. At least, 
the cause of action as stated in the plaint does 
not disclose any such interest, and, whatever 
view may be taken of the effect of the vesting 
clause in the District Municipal Act with refer¬ 
ence to public streets, I do not think that tho 
cases which relate to tho decision of the City 
Survey Authorities that the land in question 
was a street land, would be affected by those 
considerations. The decision, so far as it goes, 
is entirely a matter in which tho Municipality 
and the plaintiffs are interested, and in tho 
suit tho adjudication is sought with reference 
to tho rights of those two parties. It is not 
necessary formally, in my opinion, to sue to sot 
asido tho decision of the Survey Authorities. 
Even if there was a prayer to set aside that de¬ 
cision, it would not render it necessary to join 
Government as a party. That is a mere mat¬ 
ter of form, and the wording of sub-section (2) 
of section 50A, in mv opinion, clearly indicates 
that whether the relief claimed is inconsistent 
with that order or whether the relief is to have 
the order set aside, tho suit has to bo filed 
within a particular time, and that the suit as 
there contemplated is clearly a suit between a 
a private party and tho Municipality. 

f do not desire to say anything more in 
this appeal as to whether, where tho decision 
of the Purvey Authorities was that a particu¬ 
lar piece of land formed part of a public street, 
Government would bo a necessary party or 
not l or tho purpose of this appeal it is 
enough to say that Government is not a neces- 
sary party, because the decision of the Survey 
Authorities is not in favour of Government in 
any way, and tho parties interested in that 


decision are the plaintiffs and the Municipa¬ 
lity, who are before the Court. 

We have to consider what course we 
should adopt now in view of tho fact that the 
Trial Court bas decided the question of limita¬ 
tion. Wo think that, on the whole, the best 
course, and practically the only legal course, 
under tho circumstances, is to set aside the 
order mado by tho lower Appellate Court, and 
to remand tho appeal to that Court for dispo¬ 
sal according to law. If, after remand, the 
learned District Judge upholds the view of the 
Trial Court on the question of limitation, so 
far as that Court is concerned, the suit will 
cud there If the learned District Judge, how¬ 
ever, comes to tho conclusion that the suit is 
not time-barred, it will he for him to consider 
what order to make in order that the suit may 
1)0 disposed of according to law. We, there¬ 
fore, allow this appeal, set aside tho order of 
the lower Appellate Court, and remand tho 
appeal to that Court for disposal according to 
law. Wo think the respondent should pay 
tho costs of this appeal. Tho other costs will 
bo dealt with by the District Court when tho 
appeal in that Court is disposed of. The 
Government Pleader to hear his own costs of 
this appeal. 

K. s. D. Appeal allowed. 

LAHORE HIGH COURT. 

First Civil Appeal No. 1112 
of 1922. 

May 10, 1923. 

Present :—Mr. Justice Martineau and 
Mr. Justice Moti Sugar. 

GULAB RAI-SAGAR MAL -Defendants 

—Appellants 

versus 

NIRBHE RAM-NAGAR MAL— Plaintiffs 

Respondents. 

C. 1 F. contract—Documents against payment— 
Property when passes to buyer. 

In the oaso of a 0- I F. contract, whore tho seller 
deals with, or olaims to retain, tho Bill of Lading in 
order to seouro tho price, as when he sends forward 
the Bill of Lading with a Bill ol Exohange attaohed, 
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with direotions that the former is not to be deliver- 
ed to the buyer till acceptance or payment o! the Bill 
of Exchange, the appropriation is not absolute, but 
until acoeptanoe of the draft, or paymeut, or tender of 
the price, is conditional only, and until suoh accep¬ 
tance or payment, or tender, the property in the 
goods does not pass to the buyer. But when pay¬ 
ment i 3 made the appropriation whioh was at first 
conditional becomes final and the property in the 
goods passes to the buyer. 

Mirabtla v. Imperial Ottoman Bank, (1878) 3 Ex. 

D. 164 ; 47 L. J. Ex. 418 ; SB L. T. 697 ; 3 Asp. M. C. 
591; Ford Automobiles v Delhi Motor and Engineering 
Co., 70 Ind. Cas. 138 ; 24 Bom L. R. 1140 ; (1923) A. 

I. R. (B). 125, relied od. 

Appeal from the deoree of the Senior Sub¬ 
ordinate Judge, Delhi, dated the 18th 
April 1922. 

Mr. Tek Chand, for the Appellants. 

Mr. Sardha Ram, for the Respondents. 

Martineau, J.—The plaintiffs in this case 
sue for the price of 15 hales of white shirting, 
sold by them to the defendants, of which the 
latter refused to take delivery. The goods had 
been imported by the firm of Mul Chand- 
Ganga Bishen of Delhi from England under a 
contract made on the 19th November 1919, 
with Ilaji Ali Akbar aud Sons of Manches¬ 
ter. Mul Chand-Ganga Bishen sold them to 
Chi man Ram-Badri Narain, who sold them 
to the plaintiffs, who on the 21st December 
1919 sold them to tho defendants. The con¬ 
tract between Baji Ali Akbar and Sons aud 
Mul Chand-Ganga Bishen was a D. P. contract, 
that is to say, tho documents wore to be 
delivered against payment, and tho drafts and 
shipping documents were sent by Baji Ali 
Akbar and Sons to tho National Bank of 
India at Delhi. The amount duo wa3 paid to 
the Bank by Chiman Ram-Badri Narain on 
the 25th January 1921. The main questions 
in the caso are — 

(1) whothor the property in the goods 

passed to the defendants ; 

(2) whether the goods offered to the do- 

fondants woro in accordance with the 

contract ; and 

(3) whether the defendants waived their 

right to object to them. 

Tho lower Court has found on all these 
points in favour o( the plaintiffs and has pass¬ 
ed a decree for Rs. 31,050 12-0 with inter¬ 
est thereon at the rato of Re. 0-10-0 per cent, 
per memem from tho date of suit till realisa¬ 
tion. The defendants appeal. 


The Bill of Lading has not been produced 
and there is nothing to show in whose name 
it was made out, and as the contract between 
the shippers and importers was a C. I. F. 
contract it is contonded'for the respondents, 
and it has been held by the lower Court, that 
the property in the goods passed to Mul 
Chand-Ganga Bishen on shipment. On the 
other hand, the contention for the appellants is 
that as the goods were not to be delivered to 
Mul Chand-Ganga Bishen until they w>re 
paid for tho property in the goods, which 
were not ascertained at the time of the con¬ 
tract, did not pass till payment was made to 
the Bank by Chiman Ram-Badri Narain on 
the 25th January 1921. Wo think this conten¬ 
tion is correct It was hold by Cotton, 
L. J., in Uirahita v. Imperial Ottoman 
Bank (l), (referred to on page 377 of 
Benjamin’s Sale of Personal Property, Fifth 
Edition) that when the seller deals with, or 
claims to retain, the Bill of Lading in order to 
secure the price, as when he sends forward 
the Bill of Lading with a Bill of Exchange at¬ 
tached, with directions that the former is not 
to bo delivered to tho buyor till acceptance or 
payment of tho Bill of Exchange, tho ap¬ 
propriation is not absolute, but until accep¬ 
tance of the draft, or payment, or tender of tho 
price, is conditional only, and until such accep¬ 
tance, or payment, or tondor, the property in 
tho goods does not pass to tho buyer. Tho 
same rule is given on page 2i)G of Remfroy's 
Salo of Goods in British India, nd in a recont 
judgment of the Bombay High Court, bord 
Antjmobilcs, Limited v. Delhi Motor bhvjinccr- 
ing Company (2), it is mentioned as a woll 
established rule. 

But oven though the property in tho goods 
did not pass to Mul Chaud-Ganga Bishon or 
their indentors till January 1921 this fact 
does not relieve the defendants from 
liability The appropriation of tho goods 
to tho contract, which was at first con¬ 
ditional, became final when payment was 
made, and if it was assented to by the defend¬ 
ants the salo to them became complete and 
tho property in the goods passed. In that 
case tho suit for the price of tho goods is 
maintainable, and we cannot accede to 

(1) (1878) 3 Ex. D. 1G4 ; 4i L J Ex. 418 ; 38 L. 
T. 597 ; 3 Asp. M. C. 591. 

(2) 70 lad. Gas. 138 ; 24 Bom. L. R. 1140 ; (1923) 
A. I. R- (B.) 125. 
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Mr. Tek Chand’s contention that, because the 
plaintiffs had not become the owners of the 
goods at the time when they made their con¬ 
tract with the defendants, their only remedy is 
to sue for damages lor breach of contract. 

Now the invoices and the shipment patterns 
were sent by Mul Chand-Ganga Bishen to 
Cbiman Ram-Badri Narain, who forwarded 
them to the plaintiffs, who in turn forwarded 
them to the defendants. The plaintiffs wroto 
to the defendants on the 30th September 1920, 
asking them to pay for the goods, and the 
defendants on the 8th October sent the follow¬ 
ing reply (P. 2 ): — 

“ In reply to yours, dated 30th September 
1920, wo are sorry that as the exchange rato 
in those days is in great disorder we can't pay 
and take delivery o! the above goods. If you 
will pay on our behalf wo shall not ho liable 
for that. Wo will pay at once as soon as the 
exchange will be in order.” 

The plaintiffs wrote again to the defendants 
on the 16th November asking them to take up 
the goods, but apparently received no reply. 
They wrote again on the 15th January 1921, 
informing them that if they did not retire the 
drafts by the L7th the drafts would be retired 
on tllo defendants’ account and risk. The 
drafts were retired by Oilman Ram-Badri 
Narain on the 25th January 1921, as already 
stated, and on the 29th January a Notary 
Public, nam'd Sham Bihari Lai (P. \V. 3), 
went on behalf of the plaintiffs to tho defend¬ 
ant’s shop and tendered delivery orders lor 
the goods. Gaueshi Lai, a member of the 
defendants’ firm, who was at the shop, would 
not take the delivery orders, but said a reply 
would lie sent in two or three days after be 
had consulted his father. No reply, however, 
was sent, and it was not till tho plaintiffs’ 
Vakil wrote a letter on tho 2nd February call¬ 
ing upon tho defendants to pay lor the goods 
that the defendants' Wikil wroto a week later 
repudiating all liability. We think it is clear 
that tho defendants signified their assent to the 
appropriation of the goods to the contract, first 
by their letter of the 8th October 1920. in 
which they pleaded only the unfavourable ex¬ 
change as a reason for not taking up the goods, 
again by their silenc on the receipt of the 
plaintiffs' letters of the 16th November 1920 
and the 15th January 1921, and lastly by not 
having signified their dissent within a reason¬ 


able time after the delivery orders had beon 
tendered to them on tho 29th January 1921. 

It is uext contended that the goods offered 
are not according to the contract. The goods 
ordered were of qualities Nos. 432, 436 and 
440. It does not appear that tho goods sup 
plied were not of tho qualities ordered, hut by 
au arrangement between the shippers aud the 
importers tho goods, instead of being stamped 
w'ith the Nos. 432, 436 aud 440 as stipulated 
in the importers' confirmatory indents of the 
3rd December 1919, were stamped with the 
Nos. 1432, 1440 and 1436, respectively. The 
defendants contend that on account of this 
variation they were entitled to rejeot the 
gooJs. The contention is supported by Moore 
& Co., Limit'd v. Landaucr & Co. (3), and 
if the defendants when asked to take 
up the goods had refused on tho ground of 
variation from the terms of the iudeut, they 
would have had a good case. But although 
the Nos. 1432, 1440 and 1436 wore mentioned 
in tho invoices sent to the defendants tho 
latter never took any objection to tho goods, 
and from their letter P. 2, to which we have 
referred above, as well as from tho fact of 
their not replying to the plaintiff's subsequent 
letters asking them to tako up the goods, it is 
only reasonable to conclude that they waived 
any objections which they might have taken. 
The suit is not barred by the .Specifio Relief 
Act as is contended in tho 9th ground of appeal, 
and wo would lioid, therefore, that tho defend¬ 
ants are liable for the price of tho goods 
The only other matter for consideration is 
tho rate at which interest should be charged. 
Tho decretal amount includes interest at 8 per 
c-'iit. per annum, aud it is contended that the 
iuterest should not exceed 6 per cent., which is 
fciie rate mentioned in the third clause of tho im¬ 
porters indent. That clause, however, relates 
only to what would be payable on account 
of loss incurred on re-sale. Eight per cent, per 
annum is tho rato of interest charged by the 
Bank, and we see no reason why tho defend¬ 
ants should not he required to pay interest at 
that rate. Ton annas per cent, per mensem is 
also not an excessive rato to allow for interest 
on tho decretal amount. 

Wo would, therefore, dismiss tho appeal 
with costs. 

z. K. Appeal dimissed. 

(3) (1*121) 2 K. L. 619.90 L. J. K. B. 78l ; 125 L. 

X. 372 ; 2C Corn. Cas. 2G7 ; 37 X. L. R. -152. 
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BOMBAY HIGH COURT. 

Civil Appeal No. 20 of 1921. 

September 21, 1922. 

Present :—Sir Lallubbai Sbah, Kt., Acting 
Chief Justice, and Mr. Justice Crump. 

BAI PARWATI— Plaintiff —Appellant 

versus 

The NADIAD MUNICIPALITY and 

others-Defendants—Respondents. 

Bombay District Municipal Act (III of 1901) s. 30 
A—Survey Officer declaring land as public street-Suit 
fi/r declaration of ownership—Government, whethtr 
necessary party. 

A Survey being takoa place within the Municipal 
limits of the City the Survey iffioer declared 
oertain lands to lorm part of the publio street Plain- 
tin then sued for a declaration of ownership and for 
an injunction restraining tho defendant ilunioipa- 
lity from disturbing the plaintiff in tho enjoyment 
of the land. There was a further prayer lor setting 
asido the deoision of iho Survey Oflioer : 

Held (1) that the form of the relief did not make 
aDy diffarenoe to tho nature of tho suit. 

(2) that the matter oan really one between the 
Municipality and private parties and the mere f*o r - 
that Government oould hwe some interest in ail 
publio xtroeta vested in Municipalities was no reason 
for holding that Government are neoessary party. 

Krishnayya v. The Bellary Municipal Council, 15 
M. U'J2 ; 6 Ind. Deo. (N.8) 655, followed. 

Appeal from the order of tho District Judge, 
Ahmedabad, reversing the decroo of the Sub¬ 
ordinate Judge, Nadiad. 

Messrs. Thakor and M. li. Dave, for the 
Appellant. 

Mr. N. M. Desai and The Government 
Pleader, for Respondent No. 1. 

JUDGMENT. 

Shah, Ag. C. J. — In this case the facts are 
similar to the facts in tho appeal which wo 
have just disposed of with this difference that 
the deoision of tho Survey Authority was 
that the land in question formed part of a 
publio street. There is a further point as to 


whether tho suit was barred under section 50A. 
The Trial Court held that tho suit was 
also barred under seotion 50A, sub-section (2). 

The lower Appellate Court, however, has 
decided the case on the general ground that 
tho Government is a necessary party, and that, 
therefore, the plaint should bo returned for 
presentation to the proper Court, aud we 
have to consider whether the decision of the 
Survey Authorities that the land in suit forms 
part of a public street, which is the question in 
this suit, involves the result that the Govern¬ 
ment is a necessary party to the suit. As we 
havo already indicated in the other case, the 
suit in substanco is really a suit as contem¬ 
plated by the section 50A, sub-seotion (2). 
The Survey having been introduced under 
circumstances which would show that 
it was undertaken as contemplated by sec¬ 
tion 60A, the matter was really one bet¬ 
ween the Municipality and tho private par¬ 
ties ; and the Survey Authorities decided 
that tho plot in suit formed part of a public 
street. Hero in the plaint the decision of the 
City Survey Enquiry Officer is sought to bo 
set aside in terms. We do not think, however, 
that the form of tho relief makes auy differ¬ 
ence in tho real nature of tho suit. In our 
opinion, tho plaintiff seeks to establish that 
the land in suit is uot part of a publio street, 
and to restrain the Municipality, which is in¬ 
terested in disturbing the oujoyment of the 
plaintiff as owner of tho disputed site. The 
main ground on which it has been held by the 
lower Courts that Government is a necessary 
party is, that tho vesting of all publio streets 
in tho Municipality does not mean that 
Government havo no interest in tho land. 
They refer to certain decisions which go to 
show that, in spite of tho vestiug olauso, Gov¬ 
ernment havo oertain interests in tho land, 
which may be a publio street. Under section 50 
of the District Municipal Act, it is cloar that all 
public streets are vested in and belong to the 
Municipality, and are under their direction, 
management and control, and are held by 
them as trustees, subject to the provisions and 
for the purposes of the Act. 

Various decisions which have been referred 
to in the judgment of tho Trial Court and 
some of which havo been referred to in tho 
judgment of tho lowor Appellate Court, no 
doubt establish tho proposition that in spite 
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of this vesting of public streets, the Govern¬ 
ment have some interest in the sub soil of and 
in the column of air above the public streets 
Kshetra Mohan Ghosh v. Corporation of Cal¬ 
cutta (1); Sundaram Ayyar v. The Municipal 
Council of Madura (2), and G. I. P. Railway 
Company v. The Municipal Corporation of Boni- 
I'ay (3). But wo do not understand how we 
are concerned in the present case with that 
question. The plaintiff finds, on account of 
the decision of the City Survey Authority, that 
the laud which she claims to be of her owner¬ 
ship, has been declared to form part of a public 
street. That public street is vested in and 
belongs to the Municipality, and it is to get rid 
of the interference with her rights bv the 
Municipality in virtue of the powers which the 
Municipality could exercise under the Act, on 
account of this publio street being vested in 
that Municipality, that the plaintiff has filed 
this suit. That is the object and the scopo of 
tho suit. In that suit the parties interested 
are tho plaintiff on the one hand and the 
Nadiad City Municipality on tho other. We 
say nothing for the moment as to tho other 
defendants who are joined in the suit. Tho 
mere fact that Government would have somo 
interest in all publio streets vested in Munici¬ 
palities is not any reason for holding the Govern¬ 
ment is a necessary party in a suit of tins nature 
which really concerns a private party on 
tho one hand and tho Municipality on the 
other. In all those cases where this interest 
of tho Government in the subsoil of 
tho public stioets has been referred to, 
wo do not find any indication that Govern¬ 
ment has been held to bo a necessary 
party. In fact, most of theso suits have 
been suits in which tho Government is not 
joined as a party. Except the case of Sunda¬ 
ram Ayyar v. The Municipal Council of 
Madura (2), we have not been able to find any 
indication that any attempt was made to join 
the Government as a party. In this caso tho 
learned Judges considered it desirable 
in second appeal, when certain issues were 
sent down for findings, that Government 
might be added as a party ; and it does 
uot appear that the addition of Govern- 

(1) 37 lud. Cas. % ; 44 C. G99 ; 24 C. L. J. 368; 21 
C. \Y. N 234. 

(2) 25 M. r.;)5 M. : . at p. f.42 ; 617 ; 12 M. L J. 37. 

(3) 23 Ind. Caa. 7G5; 39 13. 505 at p. 573; 1G Bom. 
h. R. 101. 


ment as a party involved any such result 
as the addition of Government as a party 
in the present suit in this Presidency would 
involve. We have not been able to find 
any provision in the Madras Civil Courts 
Act corresponding to section 32 of the Bom¬ 
bay Civil Courts Act. We are unable to 
Gnd in this decision any indication that 
Government was considered a necessary 
party. On the contrary, the Madras Bigh 
Court distinctly held in ICrishnayya v. The 
Bcllary Municipal Council (4) that the Sec¬ 
retary of State for India was not a necessary 
party to such a suit. The learned Govern¬ 
ment Pleader who argued in favour of the 
view that Government should be joined, if not 
as a necessary party, at any rate as a proper 
party, was unable to point to any decision of 
this Court in which in a suit between a 
private party on the one hand and the 
Municipality on tho other with reference 
to any part of a public street, the Govern¬ 
ment was held to be either a neoessary 
or a proper party. It seems to us that if 
Government wero hold to bo a necessary party 
to suits of this character, it would moan that a 
number of suits which are at present triable 
by and in fact are tried by Subordinate Judges, 
would have to be tried in this Presidency by 
the District Courts. That is a result which does 
not appear to have been contemplated under 
tin District Municipal Act. Section 9 of that 
Act provides that ovory Municipality shall he 
a body corporate, and shall have perpetual 
succession and a common seal, and may sue 
and bo sued in their corporate name. That is 
tho body, in which tho " publio streets ” are 
vested according to law. That is the body, 
which is interested in questioning tho right of 
a private owner who claims a particular part 
of a public street as his or her private laud, 
and that is tho body which can effectively in¬ 
terfere with tho rights which would lie exer¬ 
cisable by a private owner of tho laud undor 
tho Act. It is that interference which is 
sought to bo removed by the plaintiff in the 
present case, and it is sufficient for the pur¬ 
poses of tho present suit if that inter¬ 
ference is guarded against. In our opinion 
the suit as originally framed was properly 
constituted, and it makes no difference in the 
result whether in lorm there was any prayer 

(4) 16 M. 292; 6 Ind. Deo. (N. S.) 555. 
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to set aside the decision of the City Survey 
Authorities. Such interest as the Government 
may have in public streets, according to the 
decisions, has never been held to he such inter¬ 
est as would render the joinder of the secre¬ 
tary of State for India in Council in such suits 
necessary: we do not think it desirable or 
right that such suits, which really relate to 
private disputes, should be unnecessarily com¬ 
plicated by the joinder of Government as a 
party. For the purposes of procedure, the vest¬ 
ing clause is sufficient to indicate that the 
Municipality is the proper party to be 
sued. We are, therefore, of opinion that 
the lower Courts have erred in holding that 
Government is a necossary party. Apart from 
necessity, the question whether Government 
is a proper party is not a matter of real diffi¬ 
culty in the case. We have already referred 
to the considerations which render it desirable 
that such suits should bo left to be (ought out 
between the parties who are really interesred 
in the particular questions which arise in the 
suit for decision, and if Government wero not 
a necessary party, as wo hold they are not, we 
do not see any propriety in directing them to 
bn joined as a party in this suit. The result 
of adopting such a procedure would be that a 
suit which could bo tried out at Nadiad in the 
Court of the Second Class Subordinate Judge 
would have to bo re constituted and tried in 
the District Court of Ahmodabad. We do not 
6eo any need for adopting a course which in¬ 
volves that result. We would, therefore, 
allow this appeal and make the same order as 
in the other appeal. The appeal will be al¬ 
lowed, the order of the lower Appellate 
Court set aside, and the appeal remanded to 
that Court for disposal according to law. 

The respondent Municipality to pay the 
costs of this appeal: other respondents to bear 
their own costs. The other costs will be dealt 
with by the District Court when the appeal in 
that Court is disposed of. The Government 
Pleader to bear bis own costs of this appeal. 

K. 8. D. Appeal allowed. 


PATNA HIGH COURT. 

Appeal prom Appellate Decrees Nos. 
544 and 546 OF 1921. 

Present:— Mr. Justioe Coutts and Mr. 
Justice Das. 

Maharaja BAHADUR KESITO PRASAD 
SINGH— Appellant 

versus 

RAMJAS PANDE-Opposite Party. 

Bengal Tenancy Act ( VIll of 1885) ss. 50 (2), 215— 
Fixed in perpetuity, presumption as to rtnt, when 
arises—Payment at fired rate for 25 to 33 years, 
whether sufficient. 

Tenant* are not entitled to the benefit of the pre¬ 
sumption which arises under seotion 50 (2) , of the 
Bengal Tenancy Aot, and in order to establish that 
they are tenant* at fixed rent in perpetuity, they 
would have to establish by evidence that they have 
been holdinn at the rate ol ront which has not been 
ohanged since the time ol the Permanent Settlement. 

Where tenants have paid rent at a fixed rate for 
from 25 to 33 year* it oannot be presumed that they 
have been paying at a fixed rate from the time of 
the Permanent Settlement. 

Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the llth December 
1920, modifying a decision of the Muusif, 
Buxar, dated the 29th August 1919. 

Messrs. Kulwant Sahay and Nirsu Narain 
Sinha, for the Appollant. 

Mr. Parmeshwar Dayal, for the < ipposite 
Party. 

JUDGMENT. 

Coutts, J. —Those appeals arise out of 
suits for enhancement of rent. The suits 
have been dismissed in both the Courts below 
aud the plaintiff has appealed. 

The first point that arises is whether, in 
view of the provisions of section 115, the ten¬ 
ants are entitled to the benefit of the presump¬ 
tion which arises under section 50 (2) of the 
Bengal Tenancy Act. Both the Courts bolow, 
on the authority of Gulab Misser v. Kumar 
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Enlanand Singh (l) and Prithi Chand Lai 
Ckoudhury v. Sheikh Mohammad Tahir (2), 
have held that the tenants are entitled to the 
benefit of the presumption. These decisions, 
however, have been overruled by a number of 
decisions both in the Calcutta High Court and 
in this C ourt and I need only refer to the 
following cases : Prithi Ch and Lai Chuwdhunj 
v. D'isarat Ali f3j, Harihar Persad Dajpai v. 
Ajub Missir (4), liar Lai v. Musammat Gohri 
{:>), Gurucharan Nand v. Sarah Ali (6) and 
Jagdeo Narain Singh v. Diiagwan M ihto ('). 
In view of these decisions which, in my opin¬ 
ion, embody the correct view of the law, the 
tenants are not entitled to the benefit of the 
presumption; and, in order to establish that 
they are tenants at fixed rent in perpetuity, 
they would have to establish by evidence that 
they have been holding at the rate of rent 
which has not been changed since the time of 
of the Permanent .Settlement. 

It has been urged that the learned Subordi¬ 
nate Judge has found as a fact that the ten¬ 
ants have established this. It is true that the 
learned Subordinate Judge has said in his 
judgment that: 

“ apart from any presumption under section 
00 of the Bengal Tenancy Act, it can be safely 
held that the defendant’s status is Shurah- 
moyan at rent fixed in perpetuity.” 

How he arrives at this conclusion ho does 
not say, hut it would appear that lie comes to 
this conclusion because the tenants havo 
produced rent-receipts covering a period of 
from 20 to 33 years. It is contended by the 
learned Vakil for the respondents that, in 
view of the fact that tho tenants have proved 
that thoy have pa ; d rent at a fixed rate for 
from 20 to 33 years, tho Court is ontitled to 
presume that they havo beon paying at fixed 
rate fr< m the time of the Permanent Settle¬ 
ment. I am unable to accept this contention. 
If it were correct it would lead to this—that 
a tenant, although he was not entitled to the 

(ly (i Id. 1 Cas. 217; 12 C. L J. 107 ; 14 C. W. N. 
884. 

(2) 87 Ind. Cas. 127; 1 P. L. J (7; 8 P. L. W. 427. 

(3) 8 Jud. Gas. 410 ; 87 C. 80 ; 18 G. \V. N. 1140 
(F. B ) ; 10 C. L J. 843. 

(4) ( li lud. Gas. 004 ; 45 G. 0 ;0. 

(5) C Ind. Ca«. 042 ; 3 P. It. 1910. 

(6) 52 lod. Can. 79, 30C. L. J. 9; 28 C. W. N. 1041 

(7) 54 lad. Gas. 072 ; 1 P, L. T. 27. 


presumption which arises under section 50 (2) 
of the Bengal Tenancy Act, would bo entitled 
to prove that he had paid rent at the same 
rate for, say, 21 years and would then be entitl¬ 
ed to what has been called a natural presump¬ 
tion in his favour. This could clearly not be 
eo. No such presumption arises. The deci¬ 
sion of the Court below is clearly wrong and 
must be set aside. I would accordingly set it 
aside and remand tho cases for ro-hearing and 
for decision as to what tho amount of enhance¬ 
ment should bo. l'lie appellant is entitled to 
the co3ts of these appeals. 

Das, J.—I agree. 

K - 9 - r*- Cases remanded. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 246 of 1921. 

February 9, 1923. 

Present : —Sir Norman MacLeod, Kt., 

C hief Justice, and Mr. Justice Crump. 

3AKHARAM BALWANT PEMIWE 
and another—Plaintiffs -Appellants 

versus 

LAXMAN TRIMBAK PURANDARE - 
and others—Defendants— 
Respondents. 

Civil Procedure Code (Act V of 1908), $. 02—Sanc¬ 
tion grouted for particular relief —Ollier reliefs claim¬ 
ed in suit—Procedure. 

Whoro a fluit, filed under seotion 92 of the Civil 
Procedure Code, includes reliefs for whioh sanction 
has bicn refund by the Collootor, (he whole suit is 
not liable to be dismissed, and that portion of tho 
suit whioh is covorod by the sanction of tboColleotor 
should bo board and deoided on the morits. 

Appeal against tho decision of District Judge, 
Poona, in Suit No. 4 of 1921. 

Messrs. H. C. Coyajee and D A. Tuljapurkar, 
for the Appellants. 

Mr. G. S Rao, for the Respondents. 

JUDGMENT. —Tho plaintiffs filed this 
suit praying for various reliefs with regard to 
au anoient temple of Shri Martaud Dev 
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whioh had been managed by a Committee of 
five trustees since the year 1841. They asked 
the sanction of the Collector under section 92 
of the Civil Procedure Code for the institution 
of the suit for the purpose of obtaining the five 
reliefs set out in the application. The Collec¬ 
tor replied that sanction was only given to the 
institution of a suit for the specific purpose of 
settling a scheme. In spite of that order the 
plaint was filed on the 12th February 1921 
asking, in addition to the prayer for a settle¬ 
ment of the scheme, for the other reliefs for 
which sanction had been refused by the 
Collector. That, no doubt, was very improper. 
It did not follow on that account that the 
plaintiffs' suit, so far as it was oovered by the 
Collector’s sanotion, was not entitled to be 
heard on its merits Therefore, the appeal 
must be allowed and the case must bo re- 
mainded to the District Judge to be heard on 
the merits with regard to the plaintiffs' prayer 
that a scheme should be settled to secure the 
good management of the Sansthan in future. 

Defondants are ontitled to their costs in this 
Court. Costs of the lower Court to be oosts 
in the cause. 

z. K. Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 205 of 1920. 

May 9,1923. 

Present Mr. Justice Abdul Raoof and Mr. 

Justice Lumsden. 

BAHADUR CHAND— Plaintiff- 
Appellant 
versus 

MUHAMMAD ISMAIL and others— 
Defendants—Respondents. 

8pectJto Ilclief Act (I of 1877), s. 22- Specific p r- 
formance—Agreement to sell by guardian on behalf of 
minor, whether cun be enforced—Benefit of minor. 

No deoree for apeoifio performance of an agreement 
to sell immoveable property entered into on behalf of 
a minor by hia guardian should be passed agaiuat the 
minor unless the Court is quite certaio that the 
agreement was (or the benefit of the minor and that 
it would be for his benefit that it should be enforced, 
[p. 207, ool. 1J 

I C—26 


Chhitar Mai v. Jagan Nath Prasad, 29 A. 218; A.W. 

N. (1907) 25; 4 A. L. J. 24; Jugal Kcshori Chowdhrani 
v. Anunda Lai Chowdhuri, 22 0. 516 at p. 649; 9 Ind. 
Deo. (N. S.) 868; Flight v. Bolland, (1898) 4 Russ 298; 

28 R. R 101; S8 E. R. 817; Puran Lai v. Venkatrao 
Gujar, 45 Ind. Caa. 192; Lai Gopal Daita Cliowdhury 
v. Kharooriah Majozilla Zemindary Syndicate Ld., 18 
Ind. Gas. 673; 16 C. W. N. 297, relied on. 

Appeal from the deoree of the Subordinate 
Judge, 1st Class, Lahore, dated the 21sb 
November 1919, dismissing the plaintiff’s suit. 

Messrs. Durga Das and J. L. Kapur, for 
the Appellants. 

Messre. C. Bevan-Petman and Muharram Ali 
Chishti, for the Respondents. 

Abdul Raoof, J . —This is a first appeal 
arising out iof a suit for the speoifio 
performance of a contract of sale. The pro¬ 
perty in dispute is 138 lcanals and 13 marlas 
of land including certain appurtenances. De¬ 
fendants Nos. 1 to 3, Muhammad Ismail, 
Muhammad Ibrahim and Muhammad Rafiq, 
the minor sons of Allah Din, are the owners 
of this property. Defendant No. 4, Sheikh 
Budha, is the guardian of the minors. The 
plaintiff’s case is that on the 17th of January 
1918 defendant No. 4 as the guardian of the 
minors executed an agreement of sale in his 
favour agreeing to sell the property in dispute 
for Rs. 11,000 ; that on the same dato the 
plaintiff paid him Rs. 100 as earnest-money 
for which a receipt was given in writing by 
Sheikh Budha. As the property belonged to 
to the minors, the guardian could not soil it 
without the sanction of the Court. Accordingly, 
on the same dato, i.e., the 17th of January 
1918, a petition was presented to the Senior 
Subordinate Judge, Lahore, for permission to 
3 ell the property to the plaintiff. This appli¬ 
cation is translated and printed at pages 14 
and 15 of the paper-book. The agreement to 
sell is translated and printed at page 12 of the 
paper-book. In paragraph 3, of this agree¬ 
ment the following condition is laid down :— 

“ If permission is not obtained from the 
Court, the agreement shall bo cancelled and 
become null and void, and in that case I will 
return the earnest-money to the veudoo.” 

Paragraph 4, of the said " greemont contains 
the following clause :— 

The land measures 138 kanals and 
13 marlas, inclusive of tho village shamilat. If 
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subsequently at the time of partition accord¬ 
ing to the Revenue papers the land is found 
less, the vendee shall he competent to take 
back the earnest-money by cancelling the 
agreement of salo.’’ 

By paragraph 7, it was provided that— 

" lo caso permission is obtained the deed 
of salo shall bo completed on the 25th 
January 1918. During this period the vendee 
shall be bound to satisfy himself as to the 
quantity, deficiency or excess of the land sold 
with Reference to the Rovenue papers. " 

( hi the application for permission order was 
made on the 21st of January 1918 granting 
permission to the guardian to effect the sale. 
A stamp-paper was purchased and on the 3rd 
of February 1918 a draft of the sale-doed was 
prepared, these important allegations are 
contained in paragraph 3 of the plaint which 
runs as follows, and it is necessary to state 
them hero at the outset as a great deal of 
argument has been addressed to us on the 
facts contained therein :— 


" °> l the 28th or 29th January 1919 defen¬ 
dant No. 1 purchased a stamp-paper worth 
Rs. 110 in order to execute a sale-deed. On 
the 3rd February 1918, defendant No. -1, with 
Sayad Hussan, petition-writer, came to the 
plaintiff and a draft sale-deed was prepared 
with the consent of the parties after their con¬ 
sultation. The said petition-writer and defen¬ 
dant No. 1, took away that draft and agreed 
to copy it out on the stamp-paper and to send 
for the plaintiff on tho 6th February 1918, 
in caso Shankar Shah would come, and to get 
the sale-deed registered.’’ 


1 urtherifacts stated in the plaint are, that 
defendant No. 1, did not send for the plaintiff 
on the 6th of February 1918 and when the 
plaintiff mot him he said that he had made 
a bargain with defendant No 5, and that ho 
was going to sell tho property to him. It 
appears that on the 6th February 1918 Sheikh 
Ludlia, defendant No. 4, presentad an appli¬ 
cation to the Senior Subordinate Judge, 
Lahore, stating that tho plaintiff had com¬ 
mitted a breach of the conditions of the con¬ 
tact of salo and had refused to purchase tho 
land and that a bargain regarding its sale had 
been made with ^la'ik Gliulam Dastgir and 
that the latter bargain wag more beneficial to 
tho minors than :ie one originally arranged 


with the plaiutiff. A detail of the benefits 
arising under the second bargain was given in 
this potition and the Court made the following 
order upon it:— 

Sheikh Budlia has already been granted 
sanction to sell land. He is at liberty to 
sell it to Gliulam Dastgir.” 

On the next day, i.e., the 7th of February 
1918, the salo in favour of defendant No. 5, 
was registered. Before the registration of tho 
deed, the plaintiff served Sheikh Budba with a 
notice calling upon him to execute a sale-deed 
in his favour according to the agreement of 
the 17th of January 1918. Sheikh Budlia 
replied to this notice, and this is translated 
and printed at page 23 of the paper-book. In 
his reply Sheikh Budlia accused the plaiutiff 
of having committed a breach of the contract 
himself and having cancelled the transaction. 
Later on, on the 12th of April 1918, the 
plaintiff gave a notice to the second purchaser 
Malik Gliulam Dastgir acousing him that he 
had colluded with Sheikh Budha and having 
deceived tho Senior Subordinate Judgo bad 
purchased the land of the minors in spite of 
the I net t hat he know that tho said land had 
boon sold to the plaintiff with the sanction of 
the Senior Subordinate Judgo ; that every¬ 
thing had 1 been completed and that tho guard¬ 
ian was only to put his signature on tho 
deed of salo wheu lie (Gliulam Dastgir) had 
dissuaded him from doing so. Tho plaiutiff 
also mado an application to the Senior Sub¬ 
ordinate Judge on tho 14th of February 1918 
which is translated and printed in tho sup¬ 
plemental y paper-book on page 1 marked as 
item A. In this application he gives all tho 
lacts relating to his bargain and tho subse¬ 
quent sale-deed executed in favour of de¬ 
fendant. No. 5 and draws the attention of the 
Court to the fact that it had been deceived 
by Sheikh Budlia and had granted permission 
for the second sale on tho misrepresentation 
that the plaintiff had refused to purchase the 
land. On this application the Court mado an 
order calling upon Gliulam Dastgir and Sheikh 
Budba to appear on the 16th of March 1918 
to file their objections and produce tho second 
sale-deed. Thereupon Sheikh Budba replied 
by an application, dated the 16th of March 
1918, which is translated and printed in the 
supplementary paper-book on page 2 mark¬ 
ed as item B. In this petition are to be 
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found all the circumstances whioh had induc¬ 
ed Sheikh Budba to effect a sale-deed in 
favour of defendant No. 5. tihulam Dastgir 
also put in objections in which he stated that 
he had purchased the land on the assurance 
given by Sheikh Budha that the plaintiff had 
refused to purchase and that ho had only con¬ 
sented to enter into the bargain on the 
understanding that permission was granted by 
the Court and that, when the Court had actu¬ 
ally granted permission, he had the sale com¬ 
pleted in his favour. He totally denied that 
he had in any way combined with Sheikh 
Budha in deceiving the Court. The appli¬ 
cation for permission for sale in his favour 
was signed by him in good faith because he 
was anxious that the sale should be effected 
after due sanction by Court. He pleaded 
his bona fules and stated that he had entered 
into the bargain in good faith and without 
notice. The learned Senior Subordinate Judge 
made an order stating that, as Ghulam Dastgir 
did not consent to cancel his agreement with 
Sheikh Budha, the Court was unable to 
interfere The plaintiff was directed to seek 
his redress in accordance with law. 


to the plaintiff, and what is its effect on the 
plaintiff’s rights ?” 

On this issue the opinion of the Court being 
against the plaintiff it dismissed the suit 
which has led to this tirst appeal. 

In the arguments addressed to us the Coun¬ 
sel for the parties did not confine themselves 
to the various issuos framed by the Court, but 
raised various other questions upon which the 
decision of the appeal to a large extent 
depends, and these may be summarised as 
below:— 

(1) What is the contract of whioh the 
specitio performance i3 sought by this 
suit? Is it the contract as contained in 
tho agreement of sale, dated the 17th of 
January 1918, translated and printed at 
page 12 of tho paper-book, or is it the 
contract contained in the draft sale-deed 
translated and printed at page 29 of the 
paper-book ? 

(2) Whether the agreement of the 17th of 
January contained the torins of a com¬ 
pleted contract which could bo specifically 
performed ? 


The present suit was lodged on tho 31st 
of July 1918 and a decree for the specific 
performance of tho contract of salo was 
prayed for. The following note was appended 
at tho end of the plaint 

“ Defendant No. 5 ha3 got 18 kanals and 
2 marlas of land, bearing khasra Nos. till 
and 615, included in the sale-deed by the 
other defendants on tho ground that de¬ 
fendants Nos. 1 to 3 are owners thereof by 
abverse possession. But their possession is 
not shown in tho papers, nor have they any 
concern with the said land, lienee that land 
has been excluded from the claim, nor does the 
plaintiff wish to get it entered in his sale-deed, 
ib being not mentioned in tho agroomeut.” 

Two separate written statements were filed 
in reply to tho plaintiff's olaim —ono by Sheikh 
Budha, defendant, (or himself an 1 as guardian 
of Muhammad Ismail, Muhammad Ibrahim 
and Muhammad lltliq, minors, and the other 
by Ghulam Dastgir, vendee, defendant No. 5. 
The Court framed nine issues in the ca3e. 
The 7th issue was a3 follows:— 

“ 7. Is tho sale in favour of Ghulam Dast- 
more beneficial to bhe minors than the salo 


(3) Whether the terms and conditions given 
in tho draft sale deed wero entered with 
the consout and knowledge of Sheikh 
Budha and whether the minor defendants 
could lie forced to execute a sale-deed in 
accordance with those terms ? 

(4) Whether the conditions aud penalties 
entered in the draft sale-deed wore onor- 
ous and tho guardian was justified in 
refusing to execute the 6ale-deed in ac¬ 
cordance with those conditions aud in 
procuring a better bargain with more 
beneficial terms in favour of the minors ? 

(5) Whether, as a matter of law, the 
performance of a contraot oould be order¬ 
ed to be specifically performed against a 
minor without showing that it is to tho 
benefit of the minors ? 

A reference to the following documents 
clearly shows that tho plaintiff sought the 
periormaaoe of tae contract as contained in 
the irait sale-deed: — 

(1) Che notice sent by tho plaiutui to 
Sheikh Budha, tho guardian of the minor 
defendants, dated bhe 17ch of February 
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1918 (Exhibit P. 6), printed at page 16 of 
the Paper Book ; and 

(2) The replication hied by the plaintiff on 
the 24th of October 1918 to the JawoJj- 
i-dawas hied by the defendants. It is 
translated and printed at page 46 of the 
paper-book. 

In the notice at pago 17 of the paper-book 
is to bofound the following statement of the 
plaintiff’s claim:— 

After the execution of the agreement you 
obtained permission for sale from the Senior 
Subordinate Judge, Lahore, and also purchased 
a stamp-paper for Rs. 120 for execution of the 
sale-deed. The draft sale-deed, which was 
prepared in consultation with both the parties, 
is lying with the petition-writer. The person 
giving this notice asked you to inform him 
after you had the sale-deed written according 
to the draft, so that the deed might be regis¬ 
tered. . . ... Ileuco you are given 

one week s notice to the effect that you 
should execute the sale-deed and get it regis¬ 
tered/' 

In the replication printed at page 46 the 
plaintiff in paragraph 4 makes the following 
allegation: - 

“The petition-writer is not acquainted with 
me. His name might be 8ayyad Ali Shah. 
He is a friend of defendant No. 4. The latter 
refused to get any document written by a 
petition-writer other than the said petition- 
writer, and got the draft prepared with his 
consultation. He brought him to my bouse 
for getting a draft sale-deed prepared and got 
the deed of sale reduced to writing on a stamp- 
paper in my absence.” 

In paragraph 5 it is stated that— 

"It is wrong that I cancelled the draft sale- 
deed.” 

In paragraph 10 at the end the following 
statement is mado :— 

A comparison of the sale-deed in my fav¬ 
our with that m favour of defendant No. 5 
will show to the Court that the fotmer con¬ 
tains no such conditions by which the defend¬ 
ant No. 4 or the miners were unlawfully bur¬ 
dened. Even il the condition a6 to responsi¬ 
bility of tl e minors he not enteral, still they 
are, according to law, responsible to that 
extent,” 


From the above it is clear that the plaintiff 
by this suit wanted to enforce the contract 
entered in the draft sale-deed. This conclu¬ 
sion is further strengthened by the fact that 
the plaintiff in his supplementary cross-exami¬ 
nation on the 25th of June 1919 made it quite 
clear that the agreement to sell was not a 
completed contract and stated as follows (see 
page 66 of the paper-hook :— 

The agreement to sell is not meant to con¬ 
tain all the terms of the 6ale.” 

Again, in his further supplementary state¬ 
ment, dated the 16th of October 1919, printed 
at pages 69 and 70 of the paper-book, he 
6tated that.— 

All the terms of tho sale-deed aro not 
entered in the agreement to soli. I considered 
all the terms entered in the draft of the sale- 
deed a6 necessary with the exeception of the 
last term to tho effect that the person and 
the property of the guardian will be liablo 
for any loss which I agreed to forego.” 

These admissions on the part of the plaint- 
ill leave no doubt on tho question that the 
spe cific performance of tho contract contained 
in the draft sale-deed i6 sought to be enforced 
by the suit, and that the agreement to 
sell, dated the 17th of January 1M17, did 
not contain a completed contract and could not, 
theroforo, bo specifically performed. 

The question then arises whether there was 
any completed contract at all in existence of 
which the specific performance could bo order¬ 
ed. The plaintiff first tried to mako out that 
tho draft sale deed had been prepared by a 
petition-writer on instructions given by Budha, 
and it was brought to him in tho form in 
which it is now put forward. Afterwards, be 
tried to mako out that the draft was prepared 
at his place with tho consent of the parties 
after their consultation ontho 3rd of February 
1918 (sec paragraph 3 of tho plaint). The 
defendants all aloDg denied both these allega¬ 
tions and asserted that the draft had been 
prtpaud by the plaintiff himself, and that the 
moment siieikh 1 udha, defendant, bad como 
to know of the terms and conditions contained 
therein ho had refused to accept them. The 
plaintiff apparently insisted upon the terms, 
lie gave evidence to prove that the dralt had 
been prepared in consultation with Budha, 
who had given his consent to all the terms- 
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In his application, dated the 14th of February 
1918, translated and printed in the supplement¬ 
ary paper-book at page 1 marked as item (A) 
the plaintiff made the following clear allega¬ 
tion:— 

“On Sunday,the 3rd February 1918, Sheikh 
Budha, guardian, brought to the applicant a 
petition-writer and showed to him a draft of 
the sale-deed prepared by the said petition- 
writer. The applicant accepted it and told 
the guardian to execute and complete the 
sale-deed. They promised to do so." 

It is to be regretted that in his anxiety to 
show that there was a fair dealing on his part 
the plaintiff was led to make this untrue 
statement. This is made apparently clear by 
his subsequent statements made as a witness 
in this case. At page 69 of the paper-book 
the following statement is to be found:— 

“Budha, Imam Din and Joti Parshad wore 
sent on the occasion when the terms were 
settled. Budha, did not bring any draft of 
sale-deed prepared by himself to mo, nor any 
draft prepared on his behalf. No other draft, 
with the exception of that prepared by me, 
was prepared. The statement written in 
my application, dated the Hth February 
1918, to the effect that the draft prepared 
by the petition-writer brought by Budha 
is not correct. Similarly, it is not correct that 
I directed him to prepare a fair copy of that 

draft and they promised to do so. 

when 1 drafted this application I was under 
the impression that the petition-writer bad 
prepared a draft himself. But subsequently 
when that draft was filed in this Court and 1 
inspected it I came to know that that draft 
was the one prepared not by tho petition- 
writer, but myself.” 

The plaintiff was further compelled to admit 
that Sheikh Budha was illiterate and the draft 
prepared was not even read to him. His wit¬ 
ness, Kala Ram (P. W. 3), stated that Budha 
went away after taking tho draft. The plaint¬ 
iff did not road it to Budha. On a question 
being put to him in cross-examination whether 
Sheikh Budha said on recoipt of the draft that 
he would get it read and then reply whether 
be aooepted the draft, tho witness said : " He 
said that he would get it read. ” It is made 
olear from the evidence that Sheikh Budba 
was not satisfied with the terms ©onbained in 


the draft and refused to execute a sale-deed 
in accordance with those terms. Kesho Das 
(P W. 4), speaking a8 to what took place on 
the ocoasion when Sheikh Budha came back 
with the draft after knowing its terms and 
raised his objections, has stated as follows :— 

I camo to Lahore in February 1918. It 
was a Sunday. It was first Sunday of 
February. I went to see the plaintiff on {sic) 
at his residence. Two or throe men oame 
there. I am not sure whether they were 
there before me or came after mo. They 
had a draft with them which I did not read, 
nor was it read out in my presence. I asked 
the plaintiff what it was. lie told me in their 
presence that he bad agreed to buy some 
land and those men wanted some amendment 
in the draft of the sale-deed. The amendment 
related to the liability of tho guardian. The 
plaintiff agreed to tho amendment so that the 
guardian might not remain personally liable. 
The draft remained in their bauds. 1 then 
went away. They were still there.” 

In the light of tho above facts the conclu¬ 
sion is irresistible that the draft was prepared 
by the plaintiff without tho knowledge or con¬ 
sent of Sheikh Budha as to its terms, and 
further that after kuowing its contents Sheikh 
Budha had atonco raised objeotious. It follows 
that there was no completed contract between 
the parties, of which specific performance could 
legally bo claimed by tho plaintiff. Even if it 
be taken for granted for a moment that there 
was a completed contract, the terms of which 
wero reduced to writing in the draft, tho ques¬ 
tion which arises for consideration is whether 
the torms are such which a Court of Equity 
would bo justified in enforcing against the 
minor defendants. 

In the agreement, dated tho 17th of 
January 1918, a clause was entered to tho 
effeob that— 

If subsequently at the time of partition or 
according to the Revenue papers the laud is 
found less, tho vendee shall be competent to 
take back the earnest-money by cancelling tho 
agreement of sale/' 

Ibis clause was amplified and a more 
onerous condition was entered in the draft 
sale-deed to the following edict : - 

W e also agree that if any defect in res¬ 
pect ot the ^aud so*d is iound, or if any defici¬ 
ency ocours in the iand sold at the time of 
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partition of village $ha mil at, the vendee will bo 
entitled to recover the amount of damanges 
for the loss sustained by him, from our per¬ 
sons and property, and also from tho person 
and property of our guardian.' 

This, as already made clear, was done 
behind the back of Sheikh Budha, the guardian 
of the owners of the property, and without 
any authority. Sheikh Budha had no legal 
authority to make the minors personally liable 
and he of courso objected to his property and 
person being made liable. No one could say 
what would happen at the partition and the 
covenant making the minors liable to pay 
damages in consequence of any loss might 
place tho minors entirely in the hands of the 
vendee and lead to serious unforeseen conse¬ 
quences. It is true that the plaintiff has now 
offered to forego the stipulation, but at the 
timo he insisted upen the insertion of this 
clause and by his plaint he asked for the 
specific performance of the entire contract 
contained in the draft sale-deed. It is too late 
for him to withdraw from the position taken 
up by him and his caso must be decided upon 
the plaint as it stands. By another condition 
ontored in tho draft sale-deed the plaintiff tried 
to withhold tho payment of a portion of 
the consideration (Hs. 300) till mutation of tho 
names. This was also a departure from what 
was agreed upon under the agreement of sale. 

The next question to b decided is whether 
the bargain in favour of the plaintiff is bene¬ 
ficial to the minors. 

As already stated, the decision of tho Trial 
Court on this point is in tho negative and 
against, the plaintiff. Wo entirely agree in 
the decision of tho learned Subordinate Judge 
on issue No 7. A comparison of the terms 
contained in the draft deed with those in the 
sale-deed in favour of Malik Ghulam Dastgir 
leaves no doubt on the point that the sale- 
deed in favour of Malik Ghulam Dastgir is 
decidedly more benefical to tho minors. L< av- 
ing aside the stringent cond tions entered in 
the draft sale-deed, the following benefits have 
accrued to the m'nois under this latter sale- 
deed : — 

(1) They have saved Hs 110. the price of 
the stamp; 

(2) Hs. 110 on account of the commission 
of the broker ; 


(3) Expenses of registration and execution, 
and 

(4) Interest for one month pay hie to Shankar 
Shab, the previous mortgagee, which 
Ghulam Dastgir has undertaken to pay. 

In the caso of Chhitar Mai v. •lagan Nath 
Prasal (1), a similar question arose for deci¬ 
sion under almost similar circumstances and 
tho Court held that tho contract sought to be 
specifically enforced against a minor not being 
shown to his benofit could not he ordered to 
he so enforced. The facts of the caso and the 
decision thereon are fully brought out in tho 
head-note appended to tho report which runs 
as follows : — 

“ The certificated guardian of a minor, 
finding that it was necessary that some of tho 
minor's property should bo sold applied for 
permission to the Distriot Judge, who sanc¬ 
tioned the sale for a price of Rs. 725. Subse¬ 
quently, the guardian discovered that this was 
an inadequate price, and having received an 
offer of Rs. 825 for tho property, went again 
to tho District Judge for sanction to tho second 
contract, obtained sanction and sold tho prop¬ 
erty for Rs. 825. Held that tho former 
contract being to the detriment of the minor 
could not he specifically enforced.” 


The facts of tho present case are even 
stronger. Not only do the minors in this 
ease save more than Rs. 250, but they also 
escape from very stringent conditions entered 
in the draft sale-deed. 

In the case of Jugal Kishori Chowdhurani 
v. Anunda Lai Choiolhuri (2) it was not 
shown that the contract sought to he speci¬ 
fically performed was to tho benefit of a minor 
and the Court hold that the deoreo for tho 
specific performance of a contract should not. 
he ma le against him during his infancy. The 
learned Judges of the Calcutta High Court 
made the following observation at page 549 
of tho report :— 

We know of no case in which a decree for 
sp. cific performance has been made sgainst an 
infant. In FlitjhL v. Bolland (3), it was held 
that an infant could not maintain a 6uit for 
specific performance of a contract, the remedy 


(1) 2.1 A. 213 ; A. W. N. (HOT) 25 ; 1 A. L. J. 21. 

(2) 22 O. 515 at p. 54J; 0 lad Doc (N 6 ) 363 
(b) (1928) 4 Ru*3- 2J9; 29 R. R. 101; 38 E. B. 
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not being mutual, and it being a general prin¬ 
ciple of Courts of Equity to interfere only 
where the remedy is mutual. 

Then they took into consideration the cir¬ 
cumstance that the contract in that case was 
not made by the infant, but by the guardian 
on the infant’s behalf and held that as it 
would bo open to the minor to question tho 
act of tho guardian on attaining majority 
specific performance against him should not be 
decreed. They made the following significant 
observation :— 

“ In our opinion, if it is open to the infant 
on attaining majority to question the trans¬ 
action, a decree for specific performance 
cannot, or at all events should not, be made 
against him while an infant.” 

They added— 

" More than this. The jurisdiction to decree 
speciGc performance is discretionary, although 
the discretion must bo judicially exercised. 
No Court would, even if it could, make a 
deeroo for the speciGc performance of a con¬ 
tract affecting an infant, unless the contract 
was shown to be for tho infant’s benefit. It 
is not the case of any one that this contract 
should be enforced for tho infant’s benefit. 
The plaintiff s wish to enforce it against tho 
infant for their own benefit, and tho guardian 
says it is against the interest of the infant.' 

Every word of tho passago applies to the 
factBof tho present case and with greater force. 
Iloro a sale-deed has already been executed 
in favour of Malik Ghulam Dastagir on better 
terms and tho object of tho present suit is to 
have this Bale set at naught and to got 
another sale-deed executed in favour of the 
plaintiff on terms and conditions detrimental 
to the minors. 

In the case of Puran Lai v. Venkatrao 
(Jvjar (4), it is laid down that— 

" No deoreo for specific performance of an 
agreement for transfer made by his guardian 
should ho passed against a minor unless the 
Court is quite certain that the agreement was 
for the benefit of tho minor, and that it would 
he for his benefit that it should bo enforced. ” 

Malik Ghulam Dastagir, the vendee, has 
pleaded that he is a purchaser for considera¬ 


tion in good faith without notice that there 
was any existing agreement to sell in favour 
of the plaintiff. Sheikh Budha represented to 
him that the agreement with the plaintiff had 
come to an end, and that he was free to sell 
the land to him. He believed in this state¬ 
ment and took the precaution oi having the 
proposed sale in his favour sanctioned by the 
Court and it was then only that he got the 
sale-deed executed in his favor. Sheikh Budha 
has supported his statement and there is no 
evidence to the contrary showing that ho had 
participated in a scheme to dofeat tho right of 
the plaintiff under the agreement. We see 
no reason to disbelieve the statement of Malik 
Ghulam Dastagir and hold that he has pur¬ 
chased the land in good faith. 

Mr. Durga Das, the learned Vakil for the 
appellant, relied on the case of Lai Gopal 
Datta Chowdhury v. The Kharooriah Majozilla 
Zemindarxy Syndicate, Limited (5), and con¬ 
tended that oven if the sale in favour of Malik 
Ghulam Dastagir was more beneficial to tho 
minors it was not open to the guardian to 
resile from tho agroomout to sell in favour of 
the plaintiff, lie relied particularly upon tho 
following passage in the judgment to be found 
at page 077, right hand column :— 

" We do not think the case Ghhitar Mai v. 
Jatjan Nath Prasad (I) is an authority for 
holding that when a valid agreement has been 
lawfully entered into on behalf of a minor 
and is to tho minor’s benefit it cannot be 
repudiated if tho guardian subsequently finds 
he can obtain more.’ 

Tho learned Vakil has lost sight of tho fact 
that this observation in tho judgment was a 
mere obiter dictum as the following souteuco 
clearly shows :— 

“In any event, this question does not arise 
in the present case, for the terms offered 
by Lai Gopal have not been shown to bo 
appreciably hotter than those conceded by 
the plaintiff Company, and but for tho prior 
contract with that Company would never have 
been off ered at all." 

Moreover, it has not been shown in this 
case that tho agreement is to the benefit of 
the minors. On tho contrary, it has been 
shown to bo to their detriment. This ruling, 
therefore, cannot help the plaintiff. 

fo) 13 Ind. Cas. 673 ; 1G C. \V .N. 2J? 


(4) 46 lad, Cas. 192. 
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For the reasons givon in the judgment of 
the Court below, aud lor the additional reasons 
set forth in our judgment, we think that the 
Court below was right in refusing to decree 
specific performance of the contract in this 
case. 

The plaintiff, however, is entitled to a 
refund of Rs. LOO paid by him as earnest- 
money. We, therefore, grant a decree for 
Rs. 100 in his favour. The decrco ol the 
Court below will be accordingly modified. In 
other respects the appeal fails and is dismiss¬ 
ed. As the appeal has substantially failed, 
the appellant must pay the costs of the res¬ 
pondents. 

A. K. Appeal dismissed in substance. 


repeatedly laid down the general principle that, 
in all cases of this class, where a right to 
maintenance has been allowed the quantum of 
maintenance should be decided in the suit 
itself, even though the parties may not have, 
iu the first instance, provided the Court with 
the materials. Once that right is decided, it 
is eminently desirable that the quantum 
should be ascertained in the suit itself, and 
that the parties entitled to maintenance who 
are generally females should not be left to 
separate proceedings. The appeal will be al¬ 
lowed to that extent. 

There will be no order as to costs. 

A. K. Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 505 of 1922. 

March 9, 1923. 

Present :—Sir Norman Macleod, lit., Chief 
lustico, and Mr. lustico Crump. 

NILAWA I RAY A MATHAPATI and 

another —1 )efendants—Appellants 

versus 

REVANSIII1 )AVA SHIDLINGYA — 
Plaintiff—Respondent. 

Maint' name, suit for —Quantum of maintenance, 
ih termination of — Dccrci — Relief — Practice. 

Ouoe a right It in linteuanoe lias beam established, 
the quantum ol maintenance should bo ascertained 
in the suit, itself, evo s though the patties may not 
in the first instanoe havo providol the Court with 
materials, and the parties entitled to maintenance, 
who are generally females, should not bo left to 
soparato proceedings for tbo purpose ol ascertaining 
the i/uuntum of maintenance. 

Appeal against the decision of the District 
Judge, B japur, in app al No. 52 of 1920. 

Mr. A. G. Desai, for the Appollants. 

Mr. II. II. (Jumnste, (or the Respondent. 

JUDGMENT. —The District Judge was 
wrong iu not remauding the case to the Trial 
Court to ascertain what maintenance should bo 
payable to defendant Nos. 1 and 11. We have 


LAHORE HIGH COURT. 

First Civil Appeal No. 2440 of 1917. 

May 31, 1923. 

Present :—Mr. Justioo Harrison and 
Mr. Justice Zafar Ali 

The PUNJAB COTTON PRESS CO.— 
Plaintiff—Appellant 
versus 

The SECRETARY OF STATE— 
Defendant—Respondent. 

Northern India Canal and Drainage Act (VII of 
1873) ss. 6, 15, 59, scop!,’ of—Limitation Act (IX of 
1908) Seh. 1, Art. 1. Applicability of—Damage caused 
by action of Canal Officers—Suit to recover damages — 
Limita lion. 

Tbo words "may exeouto all 'works, eto." in 300 ' 
tion 15 of the Northern India Canal and Drainage 
Aot are independent of the preoeding words ef the 
seotion. [p. 210, ool. l.J 

The oxpres.sson "in this behalf" of seotion 6 of the 
Northern India Canal and Drainage Aot, apppl' 03 t° 
the application or uso ol tho said water, and the 
word "use,” oouplod with tho proocdiDg words, oovers 
all aotions necessary both for construction and main¬ 
tenance and whether taken at tho time of oonstruo- 
tion or later, [p 210 , col. 2.] 

Section 63 of tho Northern India Canal and 
Drainage Aot contemplate* permanent work, for 
oarry:ng out of which the Local Government na 
previously authorised some of its otilotra, and any 
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acts oommitted by them after that definite authori¬ 
sation are covered by the seotion. [p. 210, ool. 2.] 

All that is neoessary in order to bring a suit with¬ 
in the purview of Artiole 2 of Sohcdule I to tho 
Limitation Act. is that a publio officer should have 
done what he did with the honest intention of not¬ 
ing as the Statute authorised. 

Owing to tho inefficient manner in whioh certain 
flood water whioh had collected along the bank of a 
Canal was dealt withby tho Canal Officers, by means 
of outting the ohannel of the Canal in various places 
to allow the water to esoape, the flood water was 
diverted from its natural course and eventually 
reached the property of the plaintiff and injured it. 
Plaintiff sued the Secretary of State for damages: 

Held, that the aotion of the Canal Officers was 
oovered by sections 6 and 15 of tho Northern India 
Canal and Drainage Act, and tho suit was, therefore, 
governed by Article 2 of Sohedule I to the Limita¬ 
tion Act. 

Appeal from the decree tho senior sub- 
Judge, Lahore, dated the 21st May 1917, 
dismissing tho plaintiff’s suit. 

Messrs. Tek Chand, B. R. Puri and Umar 
Bakhsh, for the Appellant. 

Mr. Jai Lai, Government Advocate, for the 
Respondent. 

JUDGMENT. —Three suits against tho 
Secretary of State claiming damages on account 
of tho action taken by tho Canal Department, 
which is said to have caused the high Hoods in 
the river Ravi in the years 1914 and 1917 to 
injuro the property of the plaintiff, have been 
dismissed. The three appeals being Nos. 2140 
of 1917 and 1305 and 1306 of 1921 have 
been argued together by the same Counsel, as 
the preliminary point involved is almost identi¬ 
cal in all the three. The facts, however, are 
not the same, and wo think it better to take 
tho two appeals of 1921 together and the 
earlier appeal, 2440 of 1917, separately. These 
two suits have both been dismissed as barred 
by Artiole 2 of the Limitation Act, and that 
with which we arc now dealing, 2440 of 1917, 
has been dismissed on the merits and also on 
the finding that it is barred by limitation under 
section 9 of Act VIII of 1873. The learned 
Government Advocate contends that this suit 
also iB barred by Article 2, and the first ques¬ 
tion to be decided is whether this contention 
is correct. 

I 0-27 


Before the year 1914 the Raya Branch 
Tail Distributary of the Upper Chenab Canal 
was constructed both for irrigation purposes 
and to prevent the water whioh remain¬ 
ed in the natural bod from causing un¬ 
necessary damage. The bank of this Distri¬ 
butary nearest the river was made special¬ 
ly strong with a view to the latter purpose. 
In 1914, the first year of the working of this 
ohannel, a large amount of water oolleoted at 
more than one point and the Canal Officer 
cut the channel in various plaoes to allow this 
surplus water to escape on to the lower lands 
on the west of the Distributary. In spite of 
this action, or, as plaintiff says, because it was 
not efficiently and thoroughly carried out, the 
flood water was held up and diverted from its 
natural course and eventually reached the 
property of the plaintiff, and injured it. The 
position, therefore, as put by Counsel, is that 
the damage was caused both by the unscienti¬ 
fic construction of the channel and tho 
injudicious aotion taken in dealing with tho 
flood. It is admitted by both sidos that 
whatever he the Articlo of tho Limitation 
Act which governs the suit, the cause of 
action accrued on the 23rd and 30th of July 

1914. If, therefore, Articlo 2 applies, the suit 
which was instituted on the 18th of August 

1915, is hopelessly barred for it is fully estab¬ 
lished that tho terminus a quo in calculating 
limitation is the date of the damage and not 
the date of the construction of the work which 
caused the damage. Tho Government Advo- 
oato points out that tho action taken, whether 
wise, or unwise, was so taken under sections 6 
and 15 and possibly under section 58 also of 
Act VIII of 1873. Section 15 runs as fol¬ 
lows:— 

“In case of any accident happening or being 
apprehended to a canal, any Divisional Canal 
Officer or any person acting under his general 
or special orders in this behalf may outer upon 
any lands adjacent to such canal and may exe¬ 
cute all works whioh may be necessary for tho 
purpose of repairing or preventing suoh acci¬ 
dent.” 

Bakshi Tek Chand for the appellants con¬ 
tends that tho words: “ may execute all works 
whioh may bo necessary for tho purpose of 
repairing or preventing such accident.” 
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are ancdlary to and dopeadent on the preced¬ 
ing words: ‘‘may enter upon any land adjacent 
to such canal.” 

He states that it is not shown that the Canal 
Officer Grst entered upon any land adjacent to 
the canal and, therefore, any woik executed by 
him is not covered by the seotion, and further 
that the cutting of the bauks cannot be held to 
havo boen a work necessary for the purpose of 
repairing or preventing such accident. We aro 
of opinion that the words ‘‘may executo all 
works, otc.," are independent of the preceding 
words and, anyhow, it is impossible to execute 
any work, on a canal without entering upon 
the land adjacent and thereby reaching it. 

So far as the actual cutting of the banks is 
concerned, liakhshi Tck Chand points out that 
it did not prevent the accident and ho urges 
that he is prepared to show on the merits 
that it did not repair it,, inasmuch as ho 
contonds that it aggravated instead of alleviat¬ 
ing t-ho damage caused. We do not think 
there is any force in this coutuub'on, for tho 
word “repairing ” covers any attorapt to 
m.ivmize tho natural consequences of the 
accident and the cutting of tho banks could 
only havo boon undertaken with a view 
to preventing further damage. Whether it 
achieved that purpose or not is quite im¬ 
material, lor all that is necessary in order to 
bring a suit within the purview of Article 2 
is that a public officer should have dono what 
he did with the honest intention of acting as 
the statute authorized. We are, therefore, of 
opinion that tho action taken in dealing with 
tho Hood is covered by section 15 and tho suit 
is, therefore, barred. 

As far as section (5 is concerned, it is con¬ 
tended that tho place at which this - ction is 
to ho lound, coupled with the use of tho 
words in th s he half ” in lino 2, show 
that the section only applies to action 
taken at tho time of constructor!. The 
place of tho section between sections 5 
and 7 lends some support to this con¬ 
tention as also does the repetition in sect'on 
15 of the authorization of Canal Officers to 
take action on running canals. We are, l.ow- 
ovor, of opinion that the plaoe at which 
the section is to he found and heading 
of the Chapter (of tho application of 
water for public purposes) are not sufficient 


reasons for placing an interpretation on the 
plain words of the section which is not justifi¬ 
ed by those words themselves, and, whether 
section 15 be wholly tautologous or net, tho 
expression “ iu this behalf” applies to the appli¬ 
cation or use of the sa ; d water and the word 
“use” coupled with the preceding words covers 
all actions necessary both for construction and 
maintenance and whether taken at the time of 
construction or later. 

So far as section 58 is concerned, we are of 
opinion that it does not apply to the present 
case. It contemplates permanent work, for 
tho carrying out of which tho Local Govern¬ 
ment has previously authorized some of its 
officers, and any acts committed by them 
after that definite authorization aro covered 
by tho seotion. Here there is no 
question of any permanent work hut of tho 
immediate action required to deal with a sud¬ 
den emorency in the shape of an unexpected 
flood Wo find that tho suit is governed by 
Article 2 and wo, therefore, dismiss tho appeal 
with costs. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Privy Council Appliaction No. 915 

of 1919. 

July 10, 1922. 

Present :—Mr. Justice Shah and Mr. Justice 

Crump. 

SHRINIWA3 LAKMIPATIRAO and 
others —Defendants - Appellants 

versus 

HANMANT S1IR1NIWAS DE3HPANDE 
and another—Plaintiffs — 
Respondents. 

Civil J'rccdure Cod’. {Act V oj 1903) s. 103(a)- 
Lctters J’.itcnt [Bom.) cl. 3 ‘—Order remanding case 
for fresh ,1 < ision, whether final order Leave to app“l 
to l’rtvij Council, whether can be granted. 

An order passed by Ihe High Court ou a Civil 
Extraordinary application by which the decree o 
the Trial Court is sot aaide and tho caso is sent bacr 
t! that Court lor passing a fresh dcorco oannot o 
said to bo a ‘‘final ordor ” within the meaning 0 
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seotion 109 (a) of the Civil Frooedure Code or, a “final 
judgment ” withiu the meaning of clause 39 of the 
Letters Patent {Bombay) as it doe3 not finally dispese 
of the rights of the parties and leave cannot, there¬ 
fore, be granted to appeal to liis Majesty in Counoil 
against suoh order. 

Application against the decision of the 
Court in F. A. No. 41 of 1917. 

K. H. Kelker, for the Applicant. 

JUDGMENT. —Tt is unfortunato that the 
hearing of this Rule has been delayed so long 
as the notice could not bo served. The order 
of this Court was passed on the 12th August 
1919 on Appeal No. 41 of 1917 aud Civil Ex¬ 
traordinary Application No. 333 of 1917. The 
circumstances under which tho decree of the 

Trial Court was set aside and the case sent 
hack to the Trial Court for passing a fresh 
deoree are stated in the judgment of this 
Court Apart from the difficulty in the way 
of the applicants in getting a certificate under 
section 110, arising out of tho terms of section 
109 (a), we do not think that, under the special 
circumstances of this case, it would be right to 
grant the certificate applied for. But tho diffi¬ 
culty which wc have reforred to seems to bo 
insuperable. The order of this Court cannot 
ho said to be a final order passed on appoal. 
The substantial portion of the order which 
the applicants complain of in their petition 
for leavo to appeal to Eis Majesty in Council 
was really passed on the Civil Extraordinary 
application which wo have already mentioned. 
Further, it cannot be said that this is a final 
order ’ within the meaning of S. 109 (a) or 
that it is a final judgment within tho meaning 
of section 39 of the Letters Patent, as it docs 
uot finally dispose of tho rights of the parties. 

1 he matter has been delayed beyond all rea- 
• . *. limits already ; and the suit of 1911 

is still practically at the stage where it was 
when it was filed. In view of these facts and 
of tho nature of the order, we discharge this 
7, 0 While doing so, we express a hope 
that the parties and the Court will see to it 
that tho suit is heard and finished without 
any further appreciable delay. 

Zl K * Pule discharged. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 496 of 1922. 

July 28, 1922. 

Present :— Mr. Justice Campbell. 

PREM DAS— Defendant —Appellant 

versus 

SARBALAND and another—Plaintiffs— 

Respondents. 

Custom—Succession—Collaterals, right of, nature of 
—Suit by one collateral for whole estate, whether main¬ 
tainable — Limitation—Durden of proof—Register of 
Ruths, entry in value of—Appeal, second—Finding of 
Jact based on wrong principles, whether binding. 

'Ibe right of the collaterals of a deceased porson to 
sjoceed to his estate under the oustomnry law is not 
a singlo indivisible right, so as to giveeaoh collater¬ 
al a right of action for the wholo estate ; eaoh colla¬ 
teral is entitled to sue only for his own sharo of the 
estate. 

Seville Where in arriving at a finding of faot 
the lower Appellate Court has infringed rules and 
maxims laid down by the High Court and has decid¬ 
ed iho question on wrong principles as to tho quan¬ 
tum of proof, the finding of faot may te oballengcd 
iu second appeal. 

A plaintiff must prova affirmatively and clearly 
that his fcuit is within time. 

Charanjit Singh v. Bcshan Singh, ?8 I. C. 4G2 ; 1G7 
*’• L. B. 1914; 7tJ P. W. U. 1914, relied on. 

A mere entry in a Birth Register that a son was 
born to a man of tho name of the plaintiff’s father 
does not neoossatily prove that the entry relates to 
the plaintifl. 

Husaina v. Sahib Nur, 7 led. Cas. 605; 8G F. W. R. 
1010 ; 113 P. L- R- 1910, relied on. 

Appeal from the order of the District Judge, 
Attook, at Campbellpur, dated the 1st Feb¬ 
ruary 1922. 

Mr. M. S. Bhagat , for the Appellant. 

Sheikh Umar Bakhsh, for the Respondents. 

JUDGMENT.-Tho suit from which this 
second appeal has resulted was by Sarbaland 
and Xakri, sons of Samundar, for possession, 
against tho alienees of certain land sold by 
Samundar (now deceased) in 1906. Muta¬ 
tion of the sale, as a copy on tho record 
shows, was effected on tho 15th Juno, 1506. 
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The suit was Sled ou 10th January 1921. 

Sarbaland is admittedly 32 years of age. 
The question of Zakri’s aie was in dispute. 
The first Court held that Zakri had failed 
to prove that the suit was brought within 
three years of his attaining majority, and dis¬ 
missed the whole suit as barred by limita¬ 
tion. Appeal was made to tho District Judge 
contesting the finding regarding Zakri’s age. 
Tho learned District Judge held that Zakri 
was born on tho 27th June 1900. He accept¬ 
ed the appeal, sot aside the dismissal of tho 
suit by the lower Court and remanded it for 
decision on the merits. 

On second appeal the first contention is 
that, so far as Sarbaland is concerned, tho 
order sotting aside the order of dismissal 
is illegal. Paragraph 25 of Rattigau's Digost 
of Customary Law is quoted where it is stated 
that the right of collaterals to succeed is not 
a single indivisible right, so as to give each 
collateral a right of action for the whole 
estate, and that each collateral is entitled only 
to his own share. Certain rulings in support 
of this contention have beeu cited, and as 
Counsel for the respondents admits that the 
suit must staud dismissed so far as Sarbaland 
is concerned, nothing more need bo said. 

Tho second point taken is that the learn¬ 
ed District Judge decided the question of 
Zarki’s age on materials which justify inter¬ 
ference with his finding on second appeal. 
Counsel for the appellant has quoted Nulkan 
v. Buta (L) where, in dealing with a ques¬ 
tion of necessity for an alienation, it was 
ruled that that question may bo one of fact or 
of law, and that when tho point raised is 
whether tho Court below has infringed rules 
and maxuns laid down by this Court and 
has decided on wrong priuoiple6 as to the 
quantuiii of proof of necessity required, then 
the question is one of law. 

It is argued that the learned District Judge 
has deoidod that Zakri was born on the 27th 
Juno 1900 solely ou the strength of a copy 
of a birth entry showing that a sou was born 
to oue riamunJar, ZammJar, Mussulman, ou 
that date. Two ruling3 aro quoted llusaina v. 
Sahi'j Mur, (2) and Cnaranjit Single v. Bidien 

(1) 8G Jnd. Ca-. VoO. 107 P. It. l.'lG; lJl i*. W. H. 
I'll). 

(') 7 Ind. Gas £.00 , «f. I'. W. I!. 1 HO. 2l3 ]*. L li. 

mo. 


Singh (3), wherein it was pointed out 
that a plaintiff must prove affirmatively 
and clearly that his suit is within time, 
and in favour of which it was further 
held that a mere entry that a sou was 
born to a mau of the name of tho plaintiff’s 
father does not necessarily prove that the 
entry relates to the plaintiff. It is urged, 
therefore, that maxims laid down by this 
Court regarding tho quantum of proof required 
in regard to ago have been infringed and that 
by analogy Nulwan v. Buta (1) enables this 
Court to set aside the fiuding on second appeal. 

There is, howover, something more than this 
Brith Register entry. Sovoral witnesses cited 
for the plaintiffs, all more or less related to 
them, have stated Zakn’s ago to be 19, 20 or 
2L years. Gulab Khan has given it as 20, 
Raushan Din as 19 or 20, Samundar as 21 
and I r azal Katar as 21. It is true that Gulab 
Khan, when challenged, said that he could 
specify neither tho year nor tho month of 
Zakri’s birth, but it appears to mo to have 
boon perfectly legitimate for the learned 
District Judge to accept those statements as 
proof that the entry of the 27th June 1900 
referred to Zakri, and not to the birth of tho 
son oi some other Samundar of whom there 
are at least two in the same village. L’ha 
learned District Judge refers specifically to 
this ovidonco as supporting the plaintiffs. Ho 
has also stated in his judgment that it seoma 
to him clear on the cvt.lencc that Zakri was 
tho boy to whom tho entry dated tho 27th 
June 1900 relates. 

I, therefore, hold that tho finding that Zakri 
was born on tho 27th Juno 1900 is based upon 
admissible aud direct ovidenco and is not one 
which can bo interfered with in second appeal. 
The Se6ult is that tho appeal succeeds so far 
only that tho order of the District Judge 
Betting aside tho dismissal of Sarbaland s suit 
is reversed. Parties will boar their own costs 
in this Court. 

Z. K. Appeal allowed. 

(3) S3 lad. Gas. 162; 167 P. L. R. 1014; 73 W ‘ 
R. 1J14. 
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ALLAHABAD HIGH COURT. 

Privy Council Appeal No. 25 of 1923. 
December 20, 1923. 

Present :—Sir Grimwood Mears, Kfc., Chief 
Justice and Mr. Justice, Piggott. 

B. BISHAMBHAR NATH— 
Plaintiff—Applicant 
Versus 

MUHAMMAD ABAIDULLAH and others 
—Defendants —Opposite Parties. 

Civil Procedure Code ( Act V of 1003), s. HO—dppli. 
cation for leave to appeal to Privy Council—Construc¬ 
tion ol document—Substantial question of law of gene¬ 
ral interest. 

The question in dispute wis whether on the terms 
of a dooument executed by the plaintiff transferring 
certain property to the predcoessor.in-interest of the 
defendant, the transaction that was entered into was 
an out and out sale with liberty to re-acquire the prop¬ 
erty or whether it was a mortgage. The High Court 
confirmed the deoision of the lower Appellate Court 
that the real transaction between the parties was an 
out and out sale ooupled with a bargain for reconvey¬ 
ance. The plaintiff then applied for leave to appeal 
to His Majesty in Counoil: 

Held, that as no substantial question of law of gou- 
orol intorest was involved leave for appeal oould not 
bo given 

Jluvida Singh v. Wahid-ud-din, 14 Ind. Cas. 269, 
distinguished. 

Application for leavo to appeal to His Ma¬ 
jesty in Counoil. 

Mr. N. Pasthann, for tho Applicant. 

6ir Tcj Bahadur Sapru, for the Opposite 
Parties. 

JUDGMENT. —This is an application for 
leave to appeal to His Majesty in Council in a 
second appeal*. It appears that on the 25th 
of Juno 1886 Durga Prasad and others execut¬ 
ed a document by which they transferred 
cortaiu property to Qudratullah Khan. The 
question that has arisen is whether on tho 
terms of the document the transaction that 
was entered into was an out and out sale with 
liberty to re-acquire tho property on a given 
date, or whether it was a mortgage. For tho 
purposes of this application wo are treating tho 

Reported in 77 Ind. l as. 572. 


subject-matter of the suit as being of the value 
of Rs. 10,000 and upwards and the subject- 
matter of the appeal as being of the value of 
Rs. 10,000 and upwards : hut it is to be notioed 
that Sir Tej Bahadur Sapru, who appears for 
the respondents, is not able to accept tho fig¬ 
ures contained in the affidavit which has been 
put before the Court to-day by tho applicants ; 
and we express, and Deed express on this 
occasion no opinion as to tho real value 
either of the suit or of the appeal. The High 
Court in second appeal affirmed the deoision 
of the lower Appellate Court, who had reversed 
the Munsif. The Munsif decreed the suit be¬ 
lieving that the Rs. 3,600, which was the con¬ 
sideration for tho deed, together with a small 
amount of interest, namely, Rs. 196. should he 
the proper amount on payment of which re¬ 
demption should be decreed. The lower Ap¬ 
pellate Court on its construction of tho docu¬ 
ment said that the document was not in any 
sense a mortgage, that redemption could not 
bo had on tho terms as decreed by the Munsif, 
but that the real transaction between the 
parties was an out and out sale ooupled with 
a bargain or re-conveyanoe, on tho porformanco 
of certain conditions. 

In seoond appeal the matter was carefully 
gone into by two learned Judges of this High 
Court, and thoy, on a review of tho authorities, 
and specially of Bkagioan Sakai v. Bhagwan 
Din (1) and Jhanda'Singh v.Wahid-ud-din (2), 
confirmed the decision of tho lower Appellate 
Court. In those two cases their Lordships of 
tho Privy Council gave to the Courts in this 
country clear guidance as to tho interpretation 
of documents of this character, some of whioh 
aro from timo to time decreed to ho out and 
out pales, and others decreed to bo mortgages. 
Sir Tej Bahadur Sapru has argued that there 
is no substantial question of law, because tho 
broad geueral principles have already been 
subjected to such discussion and analysis that 
there ia no difficulty in ascertaining what aro 
the principles. The difficulty arises in their 
application, and ho contended that difficulty 
of application is not a matter which can come 

(1) 12 A. 997 ; 17 I. A. 98 ; 5 Sir. P. C. J. 557 ; 6 
Ini. Deo. (N. S.) 1*92 1\ C. 

(2) 3G Ind. Ca*. 39 S9-A. 570 ; 31 M. L. J. 750 ; 21 
C. W. N. 65 ; 20 M. L. J. 629 ; 11 A. T, J. 1189 ; 
(1910) 2 M. W. N 570; 19 Bom. L. I(. 1. 5 L. W. 189; 
25 0. L J- 624; 10 Bur. L.'L’. 131, 43 I. A. 284 (P C ). 
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under the words “ substantial question ot 
law." 

We have invited Mr. Naraiu Prasad to 
explain to us how and in what manner he 
would himself draft any document which he 
desired to be conclusively regarded as an out 
and out sale, and to take away from the docu¬ 
ment under consideration, or to add to the 
document under consideration, any terms 
which would make it more clear on the 
assumption of its being an out and out sale. 
Wo did this with a view to getting from him 
something from which it could bo argued that 
from the very terms of the document a sub¬ 
stantial question of law arose. Ho felt himself 
unable to make any detailed criticism of the 
document from the stand-point of its not be¬ 
ing an out and out sale. Wo are of opinion 
that, having regard to the state of the authori¬ 
ties and again wo specially refer to Bhajican 
Sahai v. Bk igwan Din( 1) and J hand a Singh v. 
W'ahul ud-din (2), this ease cannot he said to 
bo one involving a substantial qu‘ostion of 
law; and, in accordance with the practice 
of the Privy Council, where special leavo 
is asked, to that we should add a substan¬ 
tial quo stion of law of general interest. 
This case certainly possesses no general in¬ 
terest. Its right decision depends on the pro¬ 
per construction of the particular words and 
clauses to be found in a particular document. 
Mr. Narain Prasad had relied upon a caso 
which is reported in Jhandu Singh v. Wahid- 
ud-din (3J and it is interesting to refer to that 
because it happens to be the case which ul¬ 
timately wont to the Privy Council and now 
figures iu Jhan la Singh v. Wall'd ud-din (2) 
The application before this Court was of 
exactly the nature which Mr. Narain Prasad 
has made to-day. It so happened that when 
the appeal came before two dudges of this 
Pencil there was a difference of opinion as to 
what should he said to bo the construction of 
the documents. Quo of the learned JudgiR 
was in favour of decreeing the suit on the 
basis of the documents amounting to a sale, 
the other believed the documents to bo a mort¬ 
gage. Thereupon a third Judge was brought 
in and thu 1 nil Bench decided that the deeds 
in question evidenced an out and out sale- 
Now, the very lacts of the division of opinion 

\8) 14 imi. < a3. 


and the necessity to constitute a Full Bench, 
poiut to the substantiality of the question in¬ 
volved. There was a further reason why 
leave to appeal to His Majesty in Council was 
granted, namely, that at this vory time in 
1912, a very large number of cases of this 
character were believed to be on their way to 
this Court owing to certain legislation that 
had recently been enaoted. This Court, wel¬ 
coming a decision on the point, thought it 
proper to issue a certificate. The deoision 
now appears, as we liavo said, in Jhanda Singh 
v. Wahid-ud din, (2) and is the case to 
which wo have referred. Wo are of opinion 
that Mr. Narain Prasad has failed to make 
out in this part : cu!ar case that there is a sub¬ 
stantial question of law of general interest 
involved, i'ho application is, therefore, reject¬ 
ed with costs and fet-6 on the higher soalo. 

s. D. Application rejected . 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 172 of 1922. 

December 14, 1922. 

Present :—Mr. Daniels, A. J. C. 

GULAB RAI -Plaintiff- 
Appellant 
versus 

Mussammat KHUDAIJA BIBI, 

AND ANOTHER -DeFENI 'ANTS—RES¬ 
PONDENTS. 

Transfer of Propc,ty Act (IV of 18S2)is. 5 (c) — Decree 
for d’Wii, saU of—Time of tic essence of the contract 
— Voider, failure of, to fulfil conditions—lic-salo by 
void'-r- Second vender, ritjhis oj. 

*3 Bore is nothing In 1 aw to prevent a man trans¬ 
ferring property o! which ho olaims tho ownership 
merely by reason of the fact that bis title to it may 
bo in dispute. 

M held a decree for dower debt duo to bis. sister 
and transferred tho doorec togother with certain pro¬ 
perty to one l\ stipulating that if A' did not takeout 
execution of tho dcoroe within oue year or if he did 
uot within throo days institute u suit in respect of 
tho other proporty tho . ale should bo oanoelled. h 
instituted tho suit but did not sue at excoutiou of 
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the deoree. Subsequently, M rosold the deoree to O 
who attempted to take out oxeoution but did not 
euooeed Therefore, he filod the present suit for a 
deolaration that the sale-deed ia favour of K had 
booome void: 

Held tl) that time was of the essence of the ooa- 
traot of sale in favour of K; 

(2) that what was sold to G was not a mere right 
to sue but property in the dootee, and plaintiB was 
entitled to sucoeed. 

Appeal against the decree of the Distriot 
Judge, Rao Bareli, dated the 23 rd February 
1922, upholding the deoree of the Subordinate 
Judge, dated tho 18th July 1921. 

Messrs. Zahur Ahmad, Ali Muhammad and 
Syed Kalbi Abbas, for the Appellants. 

Mr. Haider Hussain, for the Respondents. 

Judgment. —This appeal arises out of a 
suit brought by the appellant Gulab Rai 
for a declaration that a sale-deed, dated 19th 
March 1918, in favour of one Muhammad 
Ismail Khan has become void for non-fulfil- 
ment of a condition contained in it, that tho 
plaintiff alone is competent to take exeoution- 
proooedings in respect of the decree for dower- 
debt which was sold by that instrument. The 
faots of the case are these: 

Mian Jan, as representative of his sister 
Musammat Bandi Jan, hold a decree for dower- 
debt due to the latter. By the deed referred 
to above ho transferred that decree together 
with certain other property to Muhammad 
Ismail Khan. Tho other property had boon 
transferred by Musammat Bandi Jau in her 
life timo by a deed of gift to some other party 
and in order to recover it, it was necessary to 
get tho deed of gift set aside. The date of the 
gift, aa appears from Exhibit A 1 on the 
record, was 22nd March 1915 so that undei 
Artico 91 of tho Limitation Act the period of 
limitation for a suit to sot it aside would 
expire in three days. Tho decree mentioned 
in the sale-dead was dated 8th August 1917. 
Tho sale deed contained a condition that if 
Muhammad Ismail Khan did not take out 
execution of tho decree within one year or if 
he did not within three days institute a suit 
in respect of the other property the sale-deed 
should ho cancollod ifiskh) and bo of no effect 
Tho vendee fulGlled the condition regarding 
the institution of a suit, for he instituted a 


suit on tho very date of the sale-deed to 
recover the gifted property. That suit was 
ultimately dismissed. He did not fulfil 
the condition regarding oxeoution of tho 
decree, for no application for execution was 
put in till 6th August 1920. At this timo 
Muhammad Ismail Khan had died, and 
the application was made by his widow 
Musammat Khudaija Bibi, but it is admitted 
that ho lived for more than cno year after the 
date of the sale-deed in his favour. No appli¬ 
cation for execution having been put in within 
a year, Mian Jan on 7th May 1919 executed a 
fresh sale-deed of the decree for dower-debt 
in favour of the appellant Gulab Rai. On 
the strength of this sale-deed Gulab Rai 
attempted to take out execution of the decree. 
His application was resisted on various 
grounds and the litigation eventually camo up 
to this Court. Ilis application was dismissed 
on the ground that Muhammad Ismail 
Khan was not a party to tho proceedings 
and, therefore, the question of titlo as bet¬ 
ween him and Gulab Rai could not he 
decided in his absonoe, and that tho as¬ 
signment to Muhammad Ismail Khan was a 
voidable assignment and must stand good until 
set aside by the decree of a competent Court. 
The judgment of this Court is Exhibit 3 on 
tho record, It is not alleged that up to the 
time whon the deed in favour of Gulab Rai was 
executed Mian Jan had in any way intimated 
to Muhammad Ismail Khan or his representa¬ 
tives his intention of putting an end to the 
previous contract of sale. Tho present res¬ 
pondents are the representatives in-interest of 
Muhammad Ismail Khan. On these facts the 
Courts below have held that what was trans¬ 
ferred to Gulab Rai by the deed of 19th May 
1919 was a mere right to sue for cancellation 
of the previous sale-deed in favour of Muham¬ 
mad Ismail Khan, and that tho suit is, there¬ 
fore, barred by the provisions of section G (e) 
of the Transfor of Propirty Act. The correct¬ 
ness of this view is tho main issue in this 
appeal. 

The result of tho litigation, so far it has gone, 
is somewhat paradoxical. When Gulab Rai 
tries to execute the decree on tho basis of hi® 
sale-deed ho is told that he must first got tho 
prior sale-deed set aside. When bo brings 
a suit to have it declared that tho sale-deed 
has beoome void, he is told that he is not 
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entitled to get it sot aside because he has no 
right to sue. 

Before dealing with the main question it 
may bo well to dispose of two preliminary ob¬ 
jections ra'sod by the respondents It is 
urged, in the first place, that time was not 
of the ossonce of the ooutractof sale in favour 
of Muhammad Ismail Khan and, therefore, the 
vendor had, under section 5 j of the Contract 
Aot, no right even to get the salo sot aside. 
Having rogard to the circumstances of the 
case, it is clear that bine was of the essence of 
the contract. This p'oa has no force. 

The seoond plea is on the construction of 
the condition in the first sale deed. The res 
pondeuts urge that this condition should bo 
read as meaning that the contract was only 
to become invalid in tho event of the plaintiffs 
failure to take either of the steps mentioned 
in the condition. If he execute 1 the decreo 
within tho time allowed but failed to institute 
a suit regarding tho remaining property the 
contract was to bo valid. If, as actually hap¬ 
pened, he filed tho su : t but failed to execute 
the decreo the contract would still be valid. 
It was only if he did neither of those things 
that tho contract was to he set aside. In my 
opinion this is not tho correct construction 
having regar 1 to the facts of the case. Mian 
Jan had sold a ten-annas share in the 
property in tho decree in the hope of 
recovering both and was to bo entitled to a 
six-annas share in whatever was recovered by 
his transferee. As the sale-deed shows, 
ho had not moans of taking procie lings him¬ 
self and ho was afraid that the decree 
would become time-barred and tho possession 
of tho donee of the remaining property would 
become unassailable by lapse of time. The 
contract between tho partios is a most ela¬ 
borate one containing a number of conditions 
and it is clear that the vendor wished to tie 
down his purchaser strictly both to oxocuto 
tho decreo and to bring tho suit within the 
time provided in tho instrument. Tho inten¬ 
tion clearly was that, unless both these condi- 
tiono wero fulfilled, the deed should become 
void at any rate as regards property covered 
by tho unfulfilled condition. 

Coming to tho principal issue, a perusal of 
the terms of the instrument shows that it 
did not require anything to be dono by 
the vendor in order to avoid the contract. 


The covenant was that on failure to ful¬ 
fil tho condition the contract should ipso 
facto be cancelled and become of no effect. 
The condition not having been fulfilled, 
tho vendor considered that the property in the 
decreo had reverted to him and in this view 
proceeded to re-sell it to another purchaser 
from whom ho received a substantial sum in 
cash. It is to be noted that Mian Jan had 
received nothing at the time of the execution 
of the oarlier deed. The whole amount of the 
consideration had been left with the purchaser 
for expenses of the litigation and tho vendor 
was to bo recouped by the amount whioh 
might bo realised through the Court. Under 
these circumstances, I am unable to concur 
with the Courts below that what was trans¬ 
ferred was a mero right to suo. Tho typical 
case of a mere right to sue, the transfer of 
which is barred by seotiou 6 (e), is a olaim 
to damages or, as has been held in some 
cases, to an unascertained amount of mesne 
profits unaccompanied by any transfer of 
actual property. In this caso Mian Jan claim¬ 
ed to ho the owner of the dower-decree by 
reasof?*of Muhammad Ismail Ivhan having fail¬ 
ed to comply with the conditions subject to 
which it had been sold to him. It was thus 
property in the decreo which he purported to 
sell. Whether Mian Jan had a valid title to 
tho decreo was a matter whioh romainod to bo 
subsequently determined. Thoro is nothing in 
law to prevent a man transferring proporty of 
which ho claims the ownorship meroly by rea¬ 
son of tho faot that his title to it may be in 
dispute. 

Tho lower Appellate Court has decided tho 
case only on tho construction of section (6) {e) 
of tho Transfer of Proporty Act. As, howover, 
all the questions on which tho partios aro at 
issue have been argued in this appeal there 
is no necessity to romaud the caso. It was 
conceded in the Trial Court that tho plaint¬ 
iff has acquired the remaining six-annas 
share in the decreo by a valid transfer and this 
finding was not impugned by the defendants. 
The plaintiff is, therefore, onbitled to the relief 
which ho asked for in paragraph 11 {a) of his 
plaint. 

I accordingly allow tho appeal and decreo 
the suit with costs iu all Courts. 

K. 3 . d. Appeal allowed. 
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having been given on 7th June, is not prima 
facie unreasonable and has not been shown 
to be 6o. 

But where, in our opinion, the case of the 
plaintiffs fails completely is in the fact that 
they cannot show that they ever made a 
valid tender of payment, without which they 
could not claim delivery of the goods. We 
agree with the lower Court that the oral 
evidence of tender at the defendants’ shop 
is false and wo are left with Mr. Chattar 
Bibari Lai’s letter of 9th July which was 
certainly not a valid tender. The money 
deposited with Mr. Sheo Narain was not in the 
plaintiffs' control and an intimation to come 
to the Hindustan Merechantile Association the 
following day was not a tender of the money 
in the legal sense. Mr. Sardba Ram has 
quoted Shrirati Rupram v. Madangopal 
Gowardlian (2), where the plaintiffs were hold 
not to have been obliged to make an actual 
tender of money, but in that case there was 
proof that the plaiutiffs had made prepara¬ 
tions with the object of having the money 
ready in hand, while here there is not. No 
evidence has been offered that tho plaintiff’s in 
fact took money to tho Hindustan Mercantile 
Association on tho 10th July, and it was their 
duty to make an unconditional offer of cash to 
tho defondants. If they wrote on tho 7th July 
asking to be told where to make payment 
(and the date on the It ttcr is by no means 
clear) they took no steps to send tho lettor 
until the 9th several days after receipt of the 
defendants’ warning of the 4th. They have 
failed, in our opinion, to make out any breach 
of contract by tbo defendants which would 
entitle them to damages and their suit was 
rightly dismissed. We dismiss the appeal 
with costs. 

K. B. D. Appeal, dismissed. 

VW) Ho C SS5 ; 5 Bom. Tj. R. 488 ; « 0. W. N 25- 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 294 of 1921. 

November 2, 1922. 

Present : —Mr. Justice Stuart. 

M. FAKIRULLAH KHAN— Plaintiff— 

—Appellant 
versus 

BALDEO 3AHAI and others— 
Defendants—Respondents. 

Indian Soldiers 9 Litigation Act (XII of 1915) s. 4— 
Indian soldier represented by pleader -Default by 
Pleader — Notice to prescribed authority , whether 
nccessa ry. 

Where an-Indun soldier is represented in a pro¬ 
ceeding by a person duly authorised to appear, plead 
and aot ou hi* bohalf, the Court is under no obliga¬ 
tion to give notice in the prescribed manner to the 
prosoribod authority under section 4 of the Indian 
Soldiers' Litigation Aot, merely because the ploador 
refuses to produce evidence in tho oase- 

Mr. Saila Nath Mukerji, for the Appollant. 

Mr. G. Banerji for P. L. Banerji, for the 
Respondents. 

JUDGMENT. —The appellant Munshi 
Fakirullah Khan is an agent in the Supply and 
Transport Department. Ho joined the Depart¬ 
ment before August 1914. lie is an Indian 
soldier within the meaning of Act XII of 
1915. Nearly two years after Act XII of 1915 
was passed, he instituted a suit in the Court 
of the Muusif of Nagina, to obtain possession 
of certain property by the oxercise of an 
alleged right of pre-emption, and appointed 
a pleader to conduct his caso for him. 
Tho date fixed for tho hearing of tho caso 
was the 9th July 19L7. On that date tho 
defendant asked for an adjournment, and the 
case was adjourned to tho 11th August 1017. 
On the 11th August 1917 tho plaintiff’s 
pleader asked for an adjournment and the 
caso was adjourned to tho 10th December 
1917. On tho last mentioned date tho plaint¬ 
iff's pleader was present. According to the 
entry in the order-sheet, the plaintiff’s evidence 
was ready and witnesses were prosent, but 
certain documents had not boon filed and the 
plaintiff’s pleader refused to produce evidence 
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or to go ou with the case, although he could 
have done so, because he insisted on the 
presence of the plaintiff. The Munsif dismissed 
it on the merits. 

It is established satisfactorily that the 
plaintiff was unable to obtain leave on the 
10th December 1917. Ido had obtained leavo 
on a prior date and been present in Court, in 
another case, on the 26th November 1917, 
hut on the 10th December 1917 he could not 
obtain leave. The learned Munsif refused to 
give any further adjournments and dismissed 
the p'aintiff's suit on the 10th December 1917 
for tho following reasons, lie said : 

At the instance of the Commanding 
Officer, an adjournment was allowed to tho 
plaintiff hut ho neglected this case altogether, 
lie attended Court in other cas-s on tho 26th 
November 1917 hut did absolutely nothing 
for this case. lie did not even procure copies 
of certa n documents on which ho seems to 
rely. Undor tho law he should have procured 
the copies before the Gliug of the suit or, at 
any rat i, before the date of issue. No further 
postponement could, thoreforo, bo allowed to 
the plamtiff for the procuring of the copies of 
certain documents. Ilis application for ad¬ 
journment boing disallowed, his pleader chose 
to produce no evidence at all in the case. I, 
therefore, decide all tho issues against tho 
plaintiff.” 

The learned District Judge upheld this 
decision in appeal. The plaintiff comes boro 
in second appeal. He tiled his appeal some two 
years and a hall after his -uib had h en dis¬ 
missed, but under tho provisions of section 11, 
Act XII of 1915, his appeal was within time. 
The first point which the learned Counsel 
takes on his behalf is that tho whole proceed¬ 
ings of the Munsif woro vit ated by his neglect 
to comply with section 4, Act \ll of 1915. 

I find that there was no neglect to comply 
with tho provisions of section 4. Tho ap¬ 
pellant was certainly an Indian soldier, 
serving under War conditions, but be was 
not a soldier who was nob represented in 
the proceeding by a person duly authorised 
to appear, plead or act on his behalf. 
Ills pleader never throw up his brief ; ho 
refused to produce evidence and continued 
to attend tho case. As the plaintiff was pro- 
p -rly represented, tho Court was under no 
obligation to give notice in the prescribed 


manner to the prescribed authority under Act 
XII of 1915 and the Court’s procedure was 
perfectly regular and correct. I might, how¬ 
ever, have been inclined to stretch a point in 
favour of the appellant if I thought he had 
been really prejudiced by tho fact that he 
could not get leave on the 10th December 
1917, hut I do not consider that he was in 
any way prejudiced or was any worse off than 
a Government official or a non-official who 
finds it inconvenient or impossible to attend a 
Court ou any particular date. Between the 
26th Juno 1917 and the 10th December 1917 
his head-quarters were at Rurki, very close to 
Nagina. Ho appears never to have gone to a 
very great distance from Rurki. He is cer¬ 
tainly a literate man and must be a man of 
some intelligence judging from the appoint¬ 
ment which ho holds. Ho chose of his own 
accord to institute a suit to obtain property 
by the exercise of a right of pro emption. 
He had as good opportunities of obtaining 
documentary evidence as any body else. IIo 
could easily has instructed bis pleader by 
letter. I see no reason of any kind why a 
pjiot should he stretched in his favour. His 
suit was rightly dismissed as his pleader 
refused to go ou with it. 1 therefore dismiss 
this appeal with costs. 

K. S. D. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 737 of 1921. 
Novomber 17, 1923. 

Present: —Mr. lustico Marten and 
Mr. Justice Fawcett. 

SHANKAR SAKHARAM JAGDAKE- 

Plaintiff—Appellant 

versus 

RATANJI PREMJI SHET — 

DeFE N da NT — RESPON DENT. 

Compromic.-Jonsent decree—Provision to do certain 
acts within spci tjic tint' — Time whether of essence J 
contract—Execution after expiry of time — Leeks. 

Ia a suit tor iujuuotion a oonsent dooroo w ‘ k3 
passel whiohprovided for the payment by the defon • 
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ant of a certain Bum of money and the building of a 
new wall within two months from the date of the 
compromise. This was not done. Subsequently, the 
defendant applied to the Court t Bering to pay the 
money and asking for the construction of the wall : 

Held, that the parties intended that time should 
be of the essence of the contract, and the defendant 
was out of Court beoause be was a year out of time 
and no waiover or new agreement bad been proved; 
[p. 229, col. 1.] 

( 2 ) that even if time was not of the essenoe of the 
contract, ihe defondmt could not suoceed as he had 
slept over his rights for so long. [p. 229, col. 1.] 

Bhugwani Gopal v. Appaji Govind, 86 Ind. Cas. 
598 ; 18 Bom L R 808 , distinguished and dis- 
oussed. 

Fer Fawcett, J.—The Court should aot upon the 
principle that the plaintiff in Equity is bound to 
proseoute his olaim without unduo delay, and a Court 
of Equity should refuse to comply with his demands 
when the plaintiff has slept upon his rights aud 
acquiesced lor a great length of time. [p. 281, col. 2 .] 

Second appeal from the decision of the 
District Judge, Thana, confirming the decree 
of the Subordinate Judge, Thana. 

Messrs. Thakor and G. P. Nurdeshiuar, for 
the Appellant. 

Mr. 11’. B. Pradlian, for the Respondent. 

JUDGMENT. 

Marten, J. —The question in this case i6 
whether, notwithstanding the lapse of time 
aud the conduct of the parties, it is still open 
to the defendant to enforce the compromise 
embodied in the consent decree (Exhibit 28) 
in this suit. 

The plaintiff and defendant are adjoining 
owners, and it would appear that before the 
commencement of this litigation the western 
wall of the plaintiff's building was a mud 
wall, and that the eastern wall of the defen¬ 
dant s building adjoined it. The defendant 
wanted to re-build his house and in the course 
of that re-building the plaintiff alleged that the 
defendant encroached upon his, the plaintiff's, 
rights. Thereupon this suit was brought for 
an injunction and other relief. 

On the 29th of January 1920 the parties 
arrived at the compromise in question which is 
embodied in Exhibit 28. To indicate very 
briefly the nature of the point this Court has 
to decide, I will state that there is a provision 
in that compromise for the payment by the 
defendant of a certain sum of money and the 


building of a new wall within two months 
from the date of that compromise. Admit¬ 
tedly, the money was not paid nor the wall 
built within the two months. So far as the 
evidence before us is concerned, nothing was 
done by either party until the defendant took 
out the present Darkhast of the 30th of March 
1921, Exhibit 1. That Darkhast states that 
the defendant told the plaintiff several times 
in accordance with the terms of the decree to 
do certain things. But apart from that mere 
statement in the Darkhast whieh is not evi¬ 
dence, there is no evidence before us at all of 
auy intervening acts of the parties after the 
date of the decree. We have, therefore, a 
lapse of time of just over one year from the 
date fixed by the compromise for the perform¬ 
ance of these acts. 

The defendant’s auswor is that his acts of 
payment of the money and the building of the 
now wall woro all conditional upon the plaint- 
ill' first pulling down an old wall, and that as 
the plaintiff did not pull down that old wall, ho, 
the defendant, is absolved from strict compli¬ 
ance with the provisions as to time inserted in 
the compromise. The Darkhast (Exhibit 1) is 
based on the defendant’s view of the true 
construction of the contract. There ho asks 
that the plaintiff should he made to pull down 
the old wall, aud that, if ho docs not do it, the 
Court should have it done and direct payment 
of the costs out of the money the defendant 
was to pay. lie makes thero no offer of his 
being ready aud willing to pull down the old 
wall at his own expense, supposing the Court 
is against his view of the contract. However, 
before us, at the conclusion of the argument of 
his pleader, the defendant undertook to pull 
down the wall at his own expense, suppos¬ 
ing the Court was against him ou the true 
construction of the compromise. 

Here His Lordship consider&l and discussed 
the terms oj the compromise, and thereafter 
continued :— 

First of all, then, are wo to consider that 
time was of the essence of the contract under 
this compromise? In the view 1 take, I am 
disposed to think that the parties did intend 
that time should be of the essence. This " two 
months " iB mentioned in a couple of plaoe6. 
There was already litigation between the 
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parties. The defendant, on the one hand, was 
presumably wishing to get on with his new- 
building. The plaintiff, on the other hand, had 
alleged that his old wall was damaged. It 
seems to me, therefore, quito consistent with 
the actual words used by the parties, that the 
“two mouths" which they stipulated for 
was the time intended to he kept unless there 
was a subsequent agreement by both parties 
to the contrary. 

The respondent has cited to us a decision 
of Mr. Justice Beaman, sitting with Mr. Jus¬ 
tice Ileaton, in Bhagvant v. Appaji (1), where 
the learned Judge is expressed to enunciate 
the law in these terms: 

“ Speaking hero for myself, I have not 
much admiration for the equity rule that in 
buying or selling or otherwise transferring real 
estate a man must never he allowed to m-*au 
what ho says. That if lie says the bargain is 
to he concluded within six months, he mu6t 
not be taken to mean six months, hut any 
reasonable time which, according to the view 
of the Courts, may extend to six or sixty 
years. The rule is, however, venerable and 
has the sanction ol such high authority that 
it is useless now to criticise it." 

With great respect to the learned Judge, 
the equity rule which he is there expressed to 
lay down is not, 1 venture to think, to be 
found in any of the authorities recognised 
by the legal profession at large. The real 
equity rule is based on, or may bo expressed 
in, much the same terms as will ho found in 
tho Indian Contract Act, section bo, ami is to 
the elfoct that tho question whether time is 
ol tho essence ol the contract depends on the 
intention oi the parties. Equity has never 
laid it down that a man must never lie 
allowed to mean what he says. Still less -1 
say this without looking up the authorities 
hut in perfect confidence —will it be found 
that there is any case in England or else¬ 
where where a Court 1 ias decreed specific per¬ 
formance of an agreement to sell property 
alter a lapse ol sixty years. Nor will it do so 
after a lapse of six years, unless the parties 
thomsclvos have expressly extended the time 
for completion. 

(L :if. la<l. Ua-\ 6‘Ja , lb LSoin L. It. bo3 


A case, which is often useful to refer to, 
where acts have to he performed within a 
certain time, and more especially if it is 
alleged that there has been a waiver, is 
Earl of Damien v. Proprietors, &c. of London, 
Chatham, and Dover hallway (2). There an 
agreement between Lord Darnley, the laud 
owner, and the Railway Company was embo¬ 
died in a private Act of Parliament, under 
which tho Railway Company obtained their 
statutory powers to build the Railway. By 
article 10 of that agreement, the Company 
agreed to mako and maintain, for the con¬ 
venience of the Bari’s estate, so many cross¬ 
ings across the extension Railway, aud of such 
kinds, whether above, below, or on the level, 
as Mr. John Glutton, or him failing, the 
Engineer or Surveyor of the Earl, his heirs or 
assigns, shall within one month, after obtain¬ 
ing possession of the land of the Earl, direct 
aud notify in writing to the Company 
or their Engineer." The requisite notification 
was not given to the Railway Company, but 
in ignorance of tho real facts, the Railway 
Company took up an award that was 
made under tho agreement and it was 
then said that they had waived the 
provision as to time. It appeals from tho 
judgment o; Lord Cranworth at p. 59 that, 

" the only written direction aud notification 
which he (Mr. Cluttonj made was made on 
tho 5th ol March 1859, being nearly three 
months, instead ol one month, after the respon¬ 
dents had got possession ol tho laud. " i'bo 
learned Judge proceeds It was, therefore, 
impossible lor Lord Dain’ey to obtain a decree 
lor specific performance ol the agreement on 
the ground that .Mr. Glutton had, in the stipu¬ 
lated mode aud at tho stipulated time, indi¬ 
cated what was to bo done. It was argued, 
however, that relief ought to bo given on one 
of two grounds: either that tho agreement did 
not mean to mako the one mouth an essen¬ 
tial condition oi tho contract; or, if it did, 
then [there was a waiver]." Then tho learned 
Judge proceeds : " On the first point it 16 un¬ 
necessary to say moro than that the circums¬ 
tances indicate a very clear intention on the 
part of the contracting parties to mako time 
an essential pait ol tho coutraat." At page 80 
tho Judge said: " When parties, who have 


12) (lbG7) 3 fcl. L. 43 ; 30 L. J. Ch. 404 ; 10 L. T- 
•217 ; 10 W. it. b 17. 
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bound themselves by a written agreement, de¬ 
part from what has been so agreed on in 
writing, and adopt some other line of couduct, 
it is incumbent on the party insisting on, and 
endeavouring to enforce, a substituted verbal 
agreement, to show, not merely what he 
understood to be the new terms on which the 
parties were proceeding, but also that the 
other party had the same understanding-- 
that both parties were proceeding on a new 
agreement, the terms of which they both un¬ 
derstood. ” Then at page 61 he says : “Both 
parties showed by their couduct that they 
did not intend to act on the strict terms 
of the written agreement; but no definite 
terms were agreed on as to what was to 
be substituted for it. The Court is left 
to discover that solely from the conduct 
of the parties; and that is quito as consistent 
with the understanding of Mr. Cubitt as of 
Mr. Glutton.'’ 

Now, I agree that the present is not the 
case of a Railway Company building a Railway, 
when no doubt it would be of great importance 
to know, at the earliest possible date, what 
level crossings would have to be constructed. 
But I have already indicated tho grounds for 
considering that time was of importance to 
tho present parties, and Lord DarnLeys case (2) 
may perhaps be rogarded as, at any rate, one 
instanco where equity did not prevent the 
parties from carrying out what they meant. 

In that view of the case, therefore, namely 
that time was of the essence of the contract, 
for that is the view which I personally take, 
tho defendant is out of Court because he was 
a year out of time, and no waiver or new 
agreement has been shown to have taken 
place. 

But supposing time was not of the essence 
of the contract, could the defendants even 
then, after this lapse of time, obtain specific 
performance of this agreement? Wo have no 
explanation of tho delay except in so far as 
one can infer from the present contentious of 
tho parties, that the question as to who was 
to pull down tho old wall was tho real bone 
of contention. One knows that in most casus 
an unexplained delay of one year, or even less, 
is sufficient to negative tho rights of a party 
to obtain specific performance. If parties will 
sleep on their allegod rights, they cannot ex- 
peot a Court of Equity to give them tho spe¬ 


cial relief which it is able to give. On the 
facts as they come before us then, I 
think that on this ground also the 
defendant has failed to establish his right 
to obtain the relief claimed in his Darkhast. 

One other point I will mention which was 
relied on by the plaintiff. It is unnecessary 
for me to decide it, but it was claimed in 
reliance on Lcichirum v. Jana Yesu (3) that a 
consent decree differs from a contract inas¬ 
much as you can never very its terms excep- 
by consent. Now, in a broad general sense, I 
understand that proposition, but to my mind 
it cannot bo laid down in that hard and fast 
way as being an universal proposition capable 
of no explanation or deviation. Admittedly, 
one exception is in cases of landlord and tenant 
and it is sufficient to say that the point was 
considered by Sir Norman Macleod and Mr. 
Justice Heaton in Supdu Dhoduv. Madhavrao 
Jivratn (4) where Sir Norman said: “The 
Court cannot lay down a general principle 
that in no case can tho terms of a consent 
decree be varied.’’ In that particular case the 
Chief Justice thought that the consent decree 
amounted in effect to a redemption docreo. 
Mr. Justice Heaton thought the contract 
they wore thoro concerned with was some¬ 
thing like an agreomont of sale and something 
like a mortgage ; hut whichever it was, tho 
Court was entitled to give relief in that par¬ 
ticular caso. 

One important distinction of fact oxists 
between that case and this. In Supdu Dhodu 
v. Madhavrao Jivram (4) there was a prelimin¬ 
ary payment to be made, and tho Court held 
that tho really important date was when pos¬ 
session of the lands was to bo given, and that, 
accordingly, as the first payment, though made 
late, was paid long beloro tho date fixed for 
possession, tho delay in question should be 
excused. Here we have nothing of that. 
The date for completion or for giving 
was two months from the date of the com¬ 
promise. Nothing was done up to that date: 
nothing was done afterwards, that there 
6eems to me a broad distinction of fact bet¬ 
ween that case and the present one. 

There are also clear grounds on which tho 
other decision 1 have referred to, viz., of Mr. 

(3) 27 led. Gas. 830 ; 16 Bom L. li. 60*. 

(4) 57 lnd. Cas 581; 41 B. 514 at p. 54U ; 22 
Bom. L. R. 760- 
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Justice Beaman in Bhagvant v Appaji (1), 
could he sustained, because it would appear 
there that the contract had been partly per¬ 
formed by the party who was lato in perform¬ 
ing it. lie had apparently carried out certain 
building operations, and, under these circums¬ 
tances. if the other party chose to stand by, 
seeing money expended and knowing that time 
had elapsed, it may be that on equitable princi¬ 
ples he would be estopped when the work was 
completed from turning round and saying “ I 
will accept that work, but I won't perform my 
part of ttio coutract, because your work was 
pcrformad late.’ If here, for instance, the 
defendant had built that new wall, and had 
finished it one or two months late without 
any objection by the plaintiff, in my opinion 
the plaintiff, would not have been able to turn 
round and say : I will accept that nico new 
wall, but as you built it late, I won't allow 
you to u=e the passage way of three feet. 1 
shall claim to retain that as my own.'" 

Under all the circumstances of the case, 
therefore, I think the conclusions arrived at 
by the lower Courts wore incorrect, and that 
this appeal must bo allowed with costs against 
the defendant throughout. 

1'ba effect of our decision is to render the 
compromise arrived at nugatory. Bub in this 
connection I should mention what Mr. 
L'hakor, Counsel for the appellant, bus told 
the Court. lie said : " l have definitely 

elected to treat the terms of the decree as at 
an cud and nugatory, and, therefore, 1 forego 
any relief in my suit.’ I say this to prevent 
it being suggested that it is now open to the 
plaiutill to go on with bis suit as if there never 
had beou any decree passed in it, or to goon 
at all. As far as I can sec, tins suit is onded 
except in so lar as any execution as regards 
costs is concerned. 

Fawcett, J. : —Thu judgment just deli¬ 
vered by my learned brother deals very fully 
and cloarly with the questions arising in this 
appeal, and I concur generally in bis observa¬ 
tions. 

I think the first- question to decide is whe¬ 
ther we are prevented in any case from plant¬ 
ing equitable relief to the defendant against 
the condition in the consent decree requiring 
payment and the building of a certain wall 
within a period of two months. The appellant s 


pleader relied upon Lachiram v. Jana Yesu (3) 
which, if accepted, might be held to prevent 
a Court exercising this equitable jurisdiction, 
in any case where there was a consent deoree, 
except where that decree itself established the 
relationship of landlord and tenant. But 
such a reading of the Full Bench decision in 
Krishnabai v. Hari Govind (5) seems to me 
entirely to ignore the basis of the judgments 
of 8ir Lawrence Jenkins and Mr. Justice 
Beaman, which proceed mainly upon the view 
taken in Wentworth v. Bullen (6), that of the 
contract of the parties is not the less a con¬ 
tract, and subject to the incidents of a 
contract, because there is suporadded the com¬ 
mand of a Judge.” That is a general principle, 
and the Court adopted it in overruling the 
previous decision of this Court in Shirckuli 
Timapa Hegda. v. Alnhahlya (7) that the 
doctrine of equitable relief against penalties 
could not bo given effect to as regards the 
compromise of a suit. It seems quite clear 
that the case of Krishnabai v. ILiri Govind (5) 
followed the Madras High Court in dissouting 
from Shnekuli Timapa Uegda v. Mahoblya (7). 
A similar view is also taken by the Cal¬ 
cutta High Court, aud a receut ruling to that 
effect is reported in Gopal v. Han (8) based 
again upon the same case of Wentworth v. 
Bullen (G). 

Therefore, so far as Lachiram v. Jana 
Yesu (3) contravenes what has been actually 
laid down in the Full Bunch case of Krishna- 
b<u v. Han Govind (5), it is not I think, bind¬ 
ing upon us, and we have, as already pointed out 
by my learned brother, the authority of Supdu 
Dhodu v. Madhavrao Jtvram (4) for holding 
that there is no general bar against equitable 
relief in cases of this nature, and that each 
case must lie considered on its merits. 

In this particular case the main question 
we have to consider is whether time is or is 
not of the essence of the coutract, and the 
relief which a Court of Equity gives in cases 
of this nature is (as stated in Halsbury’s Laws 
of England, Vol. Kill, Art. 183, page 154), 
analogous to relief against forfeiture. The 
condition as to the time within which the 

(6) ;.l B 15 ; 8 Rom L. It. 818 ; 1 M. L T. 870. 

(6) (1829) y 13. & C. ulO; U L. J. (J.S ) K. B. S3; 
33 1C. R. 853; 1(>*J E. U 313. 

(7) 10 B. 435; 9 lnd. Deo. (N. S.) 678 

(8) 66 lnd C*s. 766 ; 34 C. L- J 157- 
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defendant should do the 'acts of payment 
and building is contained in separate clauses 
of the compromise, and it seems to mo 
that prima facie the intention of the parties 
was that time should be of the essence of 
the oontraot. It is obvious that the plaint¬ 
iff might be put to very serious inconveni¬ 
ence, if he was to remain in suspense for 
a considerable period as to whether the 
western wall of his house and the stone wall 
of the rear compound were to he pulled down 
or not; and inasmuch as the land in question 
under the compromise admittedly belong¬ 
ed to the plaintiff, so that compensation was 
given to him in respect of it, he would be in 
a dominant position, enabling him to stipulate 
that the proposed alterations must be carried 
out within a fixed time. This is only an 
application for execution and not a regular 
suit, and, therefore, no evidence has been re¬ 
corded which might help the Court in deciding 
this question whether time was or was not of 
the essence of the contract. But the parties 
could have asked the -Judge to record such 
evidence, if there was anything material to 
bo brought to notice, and as they have not 
done so, we oan only decide the question up¬ 
on the avilable materials. I concur, therefore, 
with my loarned brother in thinking that on 
those materials we should hold that timo was 
intended to be of the essonco of the contract. 

But the respondent's pleader contends that 
the compromise contemplat -s that the plaint¬ 
iff should first pull down his wall and that 
until he did so no obligation arose 
against the defendant. On this point 
I concur with my learned brother that the 
probabilities ai - e that the intention was 
for the defendant to pull down the wall. If 
the intention had been that the plaintiff 
should do so, the natural thing would have 
been to have inserted this clearly in the first 
part of clauso 1 of the compromise, where the 
obligations upon the plaintiff are first of all 
stated. On the contrary, the reference to the 
pulling down of the wall appears in clauso ‘2, 
of the compromise—a clause which deals 
mainly with the acts that had to bo perform¬ 
ed by the defendant, the only clear exception 
being the plaintiff's supply of certain doors 
and windows for the now wall. The pulling 
down of the wall would not be a costly opera¬ 
tion, so that it would naturally be put upon 


the plaintiff rather than the defendant. 
Therefore, I do not think we ought to accode 
to this argument. 

But, even supposing that this was the real 
intention, it does not, in my opinion, follow 
that the defendant could stay quiet indefini¬ 
tely and come at his own leisure and conven¬ 
ience to the Court to ask for relief of the kind 
he is now seeking. The compromise itself 
says that the new wall should only be built 
after the other wall had been pulled down, 
and as the new wall was to bo built within 
two months, the obvious intention was that 
the pulling down of the old wall should be 
done within the same period, anl necessarily 
at an early stage, so as to admit of the new 
wall being built within tho period of two 
months. This circumstance clearly imposed 
an obligation upon the defendant If he found 
the plaintiff neglecting to pull down the wall 
in sufficient timo to enable him to comply 
with the time limit of the compromise, to 
take some definite steps to remedy this. lie 
could, for instance, have sent him a written 
notice, say, three weeks after tho date of the 
compromise. But it is uot suggested that 
any such step was taken, and the defendant 
rosted on his oars for about a year. 

That being so, I think that the Court 
should act upon the principle that the plaint¬ 
iff in equity is bound to prosecute his claim 
without undue delay, and that a Court of 
Equity should refuse to comply with his do' 
mands, where the plaintiff has slept upon bis 
rights and acquiesced for the great length of 
time. I thing also a further reason for such 
refusal is tho principle on which the Court 
acts in an analogous case of reduction of the 
amount payable by a debtor to a creditor. 
This is dealt with in Article 179, at page 152, 
of Halsbury's ( Laws of England, Vol. 13! 
as follows:—‘Where money is actually 
payable, or to become payable, a provi¬ 
sion may validly be made for dimin¬ 
ishing the amount, or making it pay¬ 
able by instalments, or allowing other 
concessions to the debtor upon stipulated 
terms; and* if the debtor complies with the 
terms ho is entitled to the benefit of tho provi¬ 
sion. But he must purchase tho bonofit by 
strict compliance with the terms; and, if lie 
is in default, the full debt is payable and he 
cannot claim relief as against a penalty." 
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I do not say that this case directly falls 
under that rule of law, but in this particular 
case the main concessions seem to have been 
made by the plaintiff for the benefit of the 
defendant. In particular, I refer to the grant 
of three feet of land as a space between the 
two houses. That concession is given upon 
certain terms with which (on the principle 
just referred to) the defendant, being thus 
benefited, must strictly comply. Tins is only 
another instauce of the principle that the 
Court will not grant relief to a person who 
has slept upon his rights. 

1 would only add that I do not think that 
the ruling in Bhaijvant v. A/ poji <1), affects 
our decision in this case. That was a case 
where there hal been a part performance of 
the conditions, and the facts are clearly very 
different from those of this case. 

I concur, therefore, with my learned 
brother that the appeal should be allowed 
with costs. 

K. s. l). Appeal alloiuc.il. 


ALLAHABAD HIGH COURT. 

.Second Civic Appeal No. 489 of 1922. 

June 23, 1922. 

Present :—Mr. Justice Kanhaiya Lai. 

DURGA CJIOWDIIITRI —1 Defendant — 

Appellant 

versus 

.IAGR( >op and others—Plaintiffs— 

— Respondents 

Agra Tenancy Act (11 <<J 1 iOI) s. 57 (d )— Landlord 
and tenant—Occupancy tenant, illegal transfer by— 
Tenancy, whether terminated—Suit by tmanl to recover 
possession of holding, maintainability. 

Tbo exocut,ou of an illegal transfer of his holding 
by a tenant does not ipso Jaelo terminate the 
interest of tho tenant '1 ho landlord must sue to 
ejoot him and till such ejootmeot is claimed and 
decreed the tenancy continues, li beforo such ejeot- 
moni is sought; the illegal transfer is cancelled or 
comes to an eud by voluntary redemption or other¬ 
wise. the tenancy would continuo to subsist 


A mortgagee holding under an illegal mortgage 
from an occupanoy tenant is net a trespassers His 
possession is permissive and the tenant oan reoover 
possession from him on payment of the mortgage- 
money. 

Ramzan v. Bhukhal Roy, 47 I. C. 852; 16 A L. J. 
717, followed. 

Ranmali Pandc v. Bishcshar Singh, 3 A. L. J. 731; 
20 A. 120; A. W. N. (190G) 800; distinguished. 

Appeal from the decree of the Additional 
District Judge, Gorakhpur, dated tho 16th 
December 1921. 

Mr. Sankar Saram, for the Appellant. 

JUDGMENT ; -Musainmat Lagha had 
an occupancy holding which she mortgaged 
with possession in favour of the defendant 
in lieu of Rs. 99 on tho 12th September 
1907. The mortgagee remained in possession 
of the bolding without amy objection having 
been taken to the said mortgage by the prop¬ 
rietors of the village. The present suit has 
been filed by the plaintiffs for possession of 
tbo occupancy holding. In tho plaint they 
offered to pay Rs 99 to the defendant. Tho 
contention of the defendant was that as the 
mortgage was invalid his possession was ad- 
verso and that the claim was iconsequently 
barred by limitation. 

The Courts below held that tho possession 
hold by tho defendant was permissive and 
that though tho mortgage was invalid the 
plaintiff's were entitled to got possession of 
tho occupancy holding. 

The learned Counsel fox 1 tho defondant-ap¬ 
pellant contends that the defendant is entitled 
to retain possession of tho occupanoy holding 
because ho lias since purchased a proprietary 
share in tho village But tho purchase would 
not clothe him with a higher position than that 
which he occupied when he was originally l 0 * 1 
into possession of the holding by tbo mother 
of tho plaintiff's. The occupancy bolding has 
not become extinct, because no stop was takon 
by the landlord to eject tho plaintiffs or then 
mother from the bolding by reason of that 
transfer, under section 57 (</) of tho Agra 
Tenancy Act (II of 1901). Tbo execution of an 
illegal transfer doos not ispo focto terminate 
tbo interest of a tenant The landlord mus 
sue to eject him and till such ejectmout is 
claimed and decreed the tenancy continues. 
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If, before, such ejectment is sought, the illegal 
transfer is cancelled or comes to an end by 
voluntary redemption or otherwise, the 
tenancy would continue to subsist. 

Tn Ramzan v. Bhukal Rai (l), it was held 
under similar circumstances that an occupancy 
tanant was entitled to get back possession on 
his paying the mortgage-money, as he had 
offered to do. By allowing the plaintiffs to get 
back possession of the holding the Court is not 
giving effect to the mortgage or recognising 
its validity. It is merely restoring to the plaint¬ 
iffs the occupancy holding which was and 
still is his and ousting a person who had taken 
an illegal possession under a permissive title. 
The learned Counsol for tho defendant-appel¬ 
lant has referred to tho decision in Banmali 
Pande v. Bisheshar Singh (2), hut in that caso 
a suit had been brought by a subsequent mort¬ 
gagee who had no lawful title. The present 
suit has been brought by tho occupancy 
tenants whose title still subsists. There is 
no reason, therefore, for interference with the 
decree passed by the Court holow in second 
appeal, whioh is hereby dismissed. 

K. Appeal dismissal. 

(1) 47 I. C. 852 (1918) 16 A. L. J. 747. 

(2) 29 A. 129 ; 9 A. L. J. 731 ; A. W.'N. (190f») 300 

LAHORE HIGH COURT. 

Civil Misc. No. 595 of 1922, and C. A. 

No. 1319 of 1922. 

Juno 17, 1922. 

Present Mr. Justice Scott-Smith. 

TIIE ELECTION OFFICER, GUJRAT— 

Petitioner 

versus 

ABDUL Gil AN I, Etc.—Respondents. 

Civil Procedure Code ( Act V of 1908), O. XXXIX 
r. 2 , scope of—Injunction whether cun issue aguinst 
Ultra parly—Prevention oj injury. 

Undor 0. XXXIX, r. 2 of the Civil Prooedura Codo 
a temporary iojauotion can only issue to the defend¬ 
ant in the suit and not to any other porsona. 

I 0—30 


A fllod a suit for a declaration that L was not 
eligible to stand for eleotion to tho Municipal Com- 
mittee of Gujrat and obtained an ad interim order 
staying tho eleotion. Tho Eleotion Officer applied 
for the discharge of tho ad interim order : 

UcJd (1) that inasmuch as tho suit was not ono for 
restraining L irom committing an injury of any kind 
within tho meaning of the rule, no injunction could 
issue against him ; 

(2) that as the Election Officer was no party to 
tho suit no injunction oould issuo against him undor 
O. XXXIX, r. 2, Civil Procedure Codo ; 

(8) that to grant the injunction would be tanta¬ 
mount to granting the plaintiff the relief sought in 
his suit and might do great injustice to the defen¬ 
dant and tho ad interim order 9ball therefore be 
disohaiged. 

Mr. Des Raj Sawhney, for the Petitioner. 

Sheikh Nias Alt, for the Plaintiff. 

Mr. M. Jj. Puri, for tho Defendant Lai 
Khan. 

JUDGMENT :—In connection with an 
election to fill a vacant scat on tho Municipal 
Committee of Gujrat, tho Election Officer 
decided that abdul Ghani, plaintiff, and Lai 
Khan, defendant, were ineligible as candidates 
for election. 

The Doputy Commissioner on appeal upheld 
tho order as regards Abdul Ghani hut declared 
Lai Khan eligible. Upon this Abdul Ghani 
filed two Civil Suits in ono of which ho asked 
for a declaration that he was eligible to stand 
as a candidate, and in tho’other lie asked for 
a declaration that Lai Khan was not eligi¬ 
ble. Tho Subordinate Judge held that the 
suits were not triablo by a Civil Court. Tho 
learned District Judge on appeal held that 
they were triable and, reversing the order of 
the Sohordinato Judge in both cases, remanded 
them thereto for decision on tho mirits. From 
this order Lai Khan filed two appeals in 
this Court and, meanwhile, Abdul Ghani 
asked for an injunction to issuo to stay the 
election. An ad interim order staying tho 
election was issued and notice was sent to Lai 
Khan and the other two candidates Sheikh 
Muhammad Hussain and Gliulam Muham¬ 
mad. Mr. D. R. Sawhney has put in an 
application on behalf of the Election Officer 
praying that this ad interim order bo dis¬ 
charged. Mr. M. L. Puri on behalf of Lai 
Khan makes a similar application whilst 


234 


INDIAN CASES 


[1924 


PARTAB SINGH V BOFIRA NATHU RAM 

Shaikh Niaz Ali on behalf of Abdul Ghaui 
asks that the injunction bo maintained. 

The application for an ml interim injunction 
was mado and has been granted under 
O. XNXTN, v. 2. Civil Procedure Code. Tt is 
contended by Mr. Sawhney that no such in¬ 
junction could issue to the Election Officer 
as he was no party to the suit. He was 
originally a party to tho suits, hut is so 
no longer. It is obvious from the wording 
of O. XXXTX, r. 9, that a temporary in¬ 
junction can only issue to tho defendant 
and not to any other person. Mr. Niaz 
Ali says that he will he quite satisfied 
if tho injunction is maintained so as to 
prohibit Gal Khau from standing as a 
candidate at the election and says that the 
election can go on as between tho other can¬ 
didates. It is contended by Messrs. Sawhney 
and M. G. Puri that the suit is not one for 
restraining 1 j.al Khan from committing an in¬ 
jury of any kind within the meaning of the 
rule. Now, one of the suits is for a declara¬ 
tion that Gal Khan is not eligible to stand as a 
candidate, hut T am very doubtful whether it 
can he said to he a suit for restraining Gal 
Khan from committing an injury of any lc : nd. 

I hit oven supposing the suit comes within tho 
four corners of O. XKKIX r. 2,1 do not consider 
that tho case is one in which an injunction 
should issue. Gal Khan has been declared by 
competent authority to he eligible for stand¬ 
ing as a candidate at the electron, and as the 
election itself cannot and obviously should not 
he stopped, it would not he right to restrain 
him from taking part in it. To restrain him 
in tho way suggested would bo tantamount to 
granting, the plaintitf the relief sought in his 
suit and might deprive tho defendant of a right 
to which ho is really entitled. This would ho 
a "rave injustice) to him for which ho could 
not ho adequately compensated hereafter. 

I ho a l interim order is, therefore, discharged. 
As no certificates as to fees have been pub in 
I make no order as to costs. 

K. S. P. Injunction dissolved. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 349 of 1920. 

July 4, 1922. 

Present Sir Grimwood Meara, Kt., Chief 
Justice, and Mr. Justice Piggott. 

PARTAB SINGH and others— 
Defendants —Appellants 
versus 

BOHRA NATHU RAM and another— 
Plaintiffs -Respondents. 

Hindu Law—Joint Family—Mortgage by all 
members—Necessity — Mortgagee , whether bound to 
make inquires—Later born sons , position of. 

A simple mortgage was executed by four porsona 
K. G. M. & S. members of a joint family. The mort¬ 
gagor auel to enforce tho m)rtg*ge impleading the 
subsequently born sons of G. & M. The considera¬ 
tion for tho mortgage consisted of money due on a 
previous deed exeouted by K G . & M. and B. sinoe 
deceased. S. was B's. widow. 

Held, ( 1 ) that inasmuch as tho four executants of 
tho ra jrt^age-doed oven at tho date of the mortgage 
solo owners of tho property, the mortgagee was under 
no obligation to mako enquiries us to tho purpose for 
which the money was wanted ; [p. 235, ool. 2.] 

(2) that the sons of G. & M took from tho 
moment of their birth an interest in the whole of the 
joint family property as it stood ou tho date of thoir 
birth and oould not question allocations made prior 
to their birth ; p. *235, ool. 2.] 

Ghat tan Lall v Kallu , S Ind. Gas. 719; 33 A. 238; 

8 A. L. J. 15 followed. 

(3) that lor tho same reason, they could not dis¬ 
pute the consideration for the mortgage. 

First appeal from a decree of the Subor¬ 
dinate Judge, Aligarh, dated the 25bh of May 
1920. 

Dr. Surcnlra Nath Sen and Dr. Kailas 
Nath Katju, for the Appellants. 

Munshi Pannci Lai , for tho Respondents. 

JUDGMENT.— The suit out of which 
this appeal avisos was brought to ouforcc 
a simple moitgage of tho 19th of January 
1909. The executants wore four persons, 
Kanhaiya Dal, Gauri Shankar, Mangal Sou 
and Miisammal Shiam Kunwar. In ^be 


Vol. 79] 


INDIAN GASES 


235 


PARTAB SINGH V. BOHRA NATHU RAM 

suit, as brought, tho defendants inoluded 
Kanhaiya Lai and Gauri Shankar of the 
original executants. They included also 
two minor sons of Gauri Shankar and three 
sons of Mangal Sen. It was these sons of the 
original executants of the mortgago who 
really contested this suit, and the appeal 
before us is by the three sons of Mangal Sen 
and one of the sons of Gauri Shankar. 

The main question litigated in the Court 
below was whether the consideration for 
the mortgage-deed in suit, amounting to 
Rs. 26,750, was or was not raised for such 
legal necessity as to make it binding upon the 
sons of the original executants. The learned 
Subordinate Judge has traced back tho entire 
series of transactions through one hypothe¬ 
cation deed or simple bond after another, till 
he comes to loans raised in the year 1S83 by 
Nand Ram, the great-grandfather of these con¬ 
testing defendants. He has finally arrived at 
the conclusion that the groat bulk of tho con¬ 
sideration for the bond in suit was raised for 
lawful necessity, so as to make tho hypotheca¬ 
tion of the property binding upon the sons of 
the executants. As regards a small portion 
of the debt ho has given a personal decree 
against Kanhaiya Lai and Gauri Shankar 
only. 

Tho appoal before us, as already noted, is 
hy tho sons of Mangal Sen and one son of Gauri 
Shankar. There is 'no cross-objection on the 
part of the plaintiffs in respect of that portion 
of tho decree of tho Trial Court which gives 
them only a simplo money-decree in respect 
of part of the claim. We lay stress on this 
fact because, upon au examination of the 
record, it seems to us that tho essential ques¬ 
tion raised hy this appeal must be decided 
without going into the detailed history of 
previous transactions which tho learned Sub¬ 
ordinate Judge has found it necessary to set 
forth. Tho entire consideration for the mort¬ 
gage-deed in suit consisted of money due on 
a previous deed of the 28th of January, 1897. 
1 ho executants of this deed were Kanhaiya 
Lai, Gauri Shankar and Mangal Sen, together 
with one Bhagwati Prasad, a brother of 
Gauri Shankar and Mangal Sen, whe* has 
Bmco died without issue. It was his widow, 
Musammut Shiam Kunwar, who joined 
in executing the mortgagedeed now in 


suit. On examining the record we find 
it to be established beyond quostion that 
none of tho appellants was in existence in tho 
year 1897. The oldest of them is tho appel¬ 
lant Piari Lai, son of Mangal Sen, and 
he was born in or about the year 1902. In 
fact, so far as wo can ascertain, the four 
exeoutants of the deed of the 28th of January 
1897, were on that date tho solo owners of 
tho property with which they dealt. Under 
those circumstancos, the mortgagees, who ad¬ 
vanced tho sum of Rs. 10,000 as considera¬ 
tion for that deed, were under no obligation 
to make inquiries as to the purposes for 
which the money was wanted. They wore 
dealing with absolute owners of tho property 
and it is quite boyond question that if tho 
transaction of 1897 had been a sale instead of 
a mortgage, a valid title would have passed to 
tho vendees which could never have been 
questioned by sons subsequently horn to ono 
or more of the vendors. These 6ons took, from 
the moment of their birth, an interest in tho 
whole of tho joint family property as it stood 
on the date of their birth. They could not 
question alienations made prior to the dato of 
their birth, at a time when they had no in¬ 
terest in the proporty. This principle was 
laid down by a Bench of this Court in the 
caso of Chuttan Lai v. Kallu (1) in a judg¬ 
ment in which the authorities are discussod 
and the principles of Hindu I aw applied to 
the circumstances of the case. There 
seems no reason for making a dis¬ 
tinction between an alienation by way of 
sale and an alienation by way of mortgago. 
In fact this Court has already applied tho 
same principle to alienation of both kinds, as 
is apparent from tho reportod case above 
referred to. If, therefore, the present suit 
wore ono upon the mortgago of tho 28th of 
January 1897; those defendants, who are 
appellauts now beforo us, could not challenge 
tho validity of that mortgage or put the plaint¬ 
iffs to proof of the purposes for which Kan¬ 
haiya Lai, Bhagwati Prasad, Gauri Shankar 
and Mungal Sen raised the money. Now, 
the moi tgage-deed in suit is in favour of tho 
earno mortgagees. Tho recital oi the docu¬ 
ment shows clearly enough what happened. 
Tho prescribed period ot limitation for a suit 
on tho deed of the 28th of January 1897, was 
running out and the mortgagees were threat¬ 
ening to bring a suit there and then. Tho 
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deoJ in suit was obviously fcho result of nego- 
tiatious botween the parties, and the mortgagees 
seem to have behaved with all reasonable 
leniency. They not only refrained from ins¬ 
tituting a suit on the deed of 1897, but remit¬ 
ted a certain part of the accumulated arrears 
of interest. Some stress has been laid in 
argument before us on the manner in 
which the sum uo.v claimed by the plaint- 
ills has swollen through accumulations 
ot interest ; but, after all, the covenant in 
regard to interest was not an exceptionally 
onerous one, and if mortgagors choose to 
permit compound interest to accumulate 
without making payments in order to keep it 
down, they must ovcntually come faco to 
fac^i with a result such as that involved in a 
claim now before us. There is this much 
to be said for the plaintiffs, that they have 
exercised much pationce and have gone with¬ 
out any interest to speak of on this monoy 
for a very long period of years. 

Now, the question of law which we have 
to determine involves a certain extension of 
the principle laid down by this Court in the 
caso of (.7 mil ur Lai v. Kalin (1). Admittedly, 
the suit before us is not on the bond of 1897 
but on the bond of tlio 19th of January 
1909 ; and by this bond an alienation of joint 
family property was effected in which tire 
contesting defendants, who are the app Hants 
before this Court, (excepting Nirnnjan Prasad 
ai d perhaps Partab Singh), had by that time 
acquired an interest. Now, if it be a sound 
principle of law that those of the appellants 
who were horn between the month of January, 
189/, and the month of January,1909, acquired 
from the date of their liirtli an interest in 
property already saddled with a mort; age- 
charge which it was not op n toth m to dispute, 
it seems to follow as a reasonable and even 
necessary ext< ntion of th s doctrine tm.i. these 
appellants cannot dispute the (onsid< iat,:on 
for the mortgage deed now in suit which was, 
when all is Paid and done, a mere renewal of 
the previous moil nee of the 28th of January 
1897. '! bis view I as already Ik. n tak< n by 

a Dench ol this < omt, in a ear. not <|iiit< so 
cleat ly in lav. m of t in plamt-ills as is t he pro 
Pint one. \W- nln to the decision in 

U) « Inch Gas. 71 fl ; 33 A. b A. L. J. 15. 


Krishnananl Nath Share v. Raja Ram Singh 
(2), to which one of us was a party. On tiie 
question of law, therefore, we have come to 
the conclusion which is deoisive of this appeal. 
As a matter of fact, in the view which wo 
take there ought to have been a decree for 
salo on tho mortgage in respect of its entire 
consideration; hut that question need not 
arise in view of the fact that the plaintiffs 
have submitted to the decree passed by the 
Trial Court. 

In (he corn so of argument, however, one 
question of fact was raised with which it is 
advisable that we should deal. It was sugges¬ 
ted that Manga 1 Sen, the father of three of tho 
appellants, was not of age when ho concurred 
in executing the deed of the 28th of January 
1897. Tho evidence on this point is scanty 
enough. A single witness, by name Ivedar 
Nath, was examined regarding tho ages of 
various members of the family, and with 
regard to Mangal Sen lie stated that this 
man was horn in the Sambat year 1937. If 
this w re so, then in the month of January 
1897, Mangal ben could not have completed 
even his 17th year. However, when further 
pressed, Kcdar Nath admitted that he had 
given the dates of birth of the various parties, 
as ho put it, " by guess ” As against this 
wo have tho registration certificate on tho 
document itself. From this we know that 
Mangal Sen represented himself as being 
about 19 years of age, that tho other ex¬ 
ecutants concurred in this representation, and 
tho Sub-Registrar saw nothing in Mangal 
Son’s appearance to lead him to suspect that 
the young man had not completed tho 18 
years necessary for the attainment of his 
majority under bis p- r-onal law 

Tho only other piece of evidence to which 
wo have been ivferrcd is in tho deposition ol a 
witness name.1 Madan Lai, one of tho attest¬ 
ing witnesses to tho document in suit. He is 
an oldish man and might have been expected 
to know tho ago of Mangal Sen. He was 
asked what Mangal v eu’s age was not in tho 
year 1897, but the y. ar 1892, and if ho could 
have iinsw. i od that question bis answer 

might, havo thrown considerable light on the 

(J) CC lud. Gas 160 ; 41 A ; 20 A. L. i • 283; 
(19221 A. 1. U. (A.) 110. 
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issue we are oalled on to determine. Unfortuna¬ 
tely, his answer was that Maugal Sen was no 
doubt a minor in the year 1892, but he could 
not remember his age. In thestato of the 
evidence we are bound to hold that Maugal 
Sen had attained mojority on the 28th of 
January 1897, and that his execution of 
that document is valid and not open to 
objection on the score of alleged minority. 

The result is that this appeal must, in our 
opinion, fail and we dismiss it accordingly 
with costs. 

K. S. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 120 of 1922. 


November 14, 1922. 

Present :—Mr. Kanhaiya Lai, J. C. 

KHUNAI TEWARl— Plaintiff— 
Applicant 

versus 

Ml. DIL KUNWAR— Defendant— 
Opposite Party. 

Civil Proa dure Code (ActV oj 1908), 0. VII, r. 10 

Order returning plaint Jor presentation m proper 
Court—Revision—Interference, whether desirable. 

In a suit (or the pUiatifl's share of the profits valu¬ 
ed at Re. 40C, after a portion of tho ovidenoo had 
dqoq recorded plaintiff applied to the Court stating 
the suit bed been valued by mistake at Rs. 400 insted 
of Ks. 4,000 and askod that tho plaint might be amen¬ 
ded and relurnod for presentation to tho proper Court, 
ihis application was allowed. An application for 
revision against this order was rejected by tho Court 
oi the Judioial Commissioner in view of the Diet that 
an appeal was pending in tho Court of the District 
Judge iho appeal was subsequently allowed tbo 
Court directing that the plaint should be sent back 
to the original Court- Tho plaintiff filed a petition 
of revision : L 


/i‘W, that as it was not possible to restore 
pluintiti to his previous position and tho ilireotion 
the roturn of tho plaint baok again to the oriai 
Uiurt would further delay tho hearing of the sui’ 
was not dosiiabio to muko any further interfere 
with the progress of the suit. 


Civil Revision from the order of the District 
Judge, Gonda, dated the 11th September 
1922. 

Mr. Ghulam Hawn, for tho Applicant. 

Mr. Bishxmbar Nath, for tho Opposite 
Party. 

JUDGMEiNT.-A suit was filed by a 
thekadar against a co-thekadar for his share 
of the profits for 1328 and kharif 1329 Fasli. 
The suit was valued at Rs. 400. During the 
progress of the hearing of that suit, after a 
portion of the evidence of the plaintiff had 
been recorded, an application was made by 
the plaintiff that he had by a mistako valued 
his suit at Rs. 400 instead of Rs 4,000. He 
asked that the plaint might be amended and 
returned for presentation to the proper Court. 
The Munsif allowed the amondmont to he 
made and directed that the plaint should be 
returned for presentation to the proper Court. 
An application for revision against the order 
allowing the amendment, was filed in this 
Court and rejected ou the 26th July 1922. 
The learned Judge of this Court who heard that 
application, observed that the order of Munsif 
allowing the amendment, was a perverse 
order ; but considering that an appeal from 
the order returing the plaint for presentation 
to the proper Court, was ponding beforo tho 
District Judge, and that tho plaint had already 
been amended and filed in tho Court of the 
Subordinate Judge, he did not think it proper 
to set aside the order allowing tho amendment. 

The appeal from the order directing tho 
return of tho plaint after amendment fer pre¬ 
sentation to the proper Court was subsequently 
heard by the District Judge and allowed. IIo 
was of opinion that tho application for the 
amendment cf the plaint was improperly grant¬ 
ed and that the Munsif should havo proceeded 
with tho trial of the suit. IIo set aside tho 
order of the Munsif granting the amendment 
accordingly and directed that tho plaint should 
bo sent hack to the Court of tho Munsif, who 
should proceed with the trial of tho suit. In 
substance, the order ol the learned District 
Judge is quite correct; but it docs not appear 
bow the defondent eau possibly bo pre¬ 
judiced by tho amendment having been grant¬ 
ed. The effect of the order granting tho 
amendment was that the plaintiff had to pay 
the additional Court-fee, when bo tiled tho 
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plaint before the Subordinate Judge and was 
made liable for the costs incurred by tho 
defendant in the Court of the Munsif. 

It is not now possible to restore the plaintiff 
to his prior position and any direction for the 
return of the plaint back to the Munsif will 
further delay the hearing of the suit. In 
fact, after tho order of this Court re¬ 
fusing to interfere with the order allowing the 
amendment to be made, it does not seem 
desirable that any further interference should 
be made with progress of the hearing of the 
suit before the Suboridate Judge. 

The application is, therefore, allowed and 
the order passed by the learned District Judge 
is sot aside with tho direction that the parties 
shall bear their own costs here and of the 
appeal in tho Court below. 

K. 8. I). Application allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1802 of 1921. 

July 17, 1922. 

Present: Mr. Justice Stuart and Mr. Justice 

Kanhaiya Lai. 

KISHEN SINGII and others— 
Appellants 

versus 

CHHAJJU SINGII—and others-- 
Respondents. 

Hindu 1.aw—Joint Family — Father's debt _ Son’s 

liability oj.tvlun <njore, aim— Antecedent d'bt, when 
can bt rccovcnd. 

Tho doctrine of stctcoedcoL debt renting it does 
on the tboory of piou* obligation, i? ooly intended 
for tho protection r,f the parties who may have acquir¬ 
ed right’ iu Rued faith in the family property and it 
h not opou to a oreoitoi whoso mortgage has boon de 
dared to bo invalid to recover the debt represented 
by that mortgage while tho mortgagor is alivo (rum 
the share of his sons who havo been exempted from 
liability o ul of tho very property tho mortgage of 
which Las bceu declared to be uneuforocablo. 
|_p. -ill. Col. 2 J 

Suhu J’.'i" thaudra v. Jihu-p Singh, :i9 ludCas. 280; 
;.‘J A. 437 , 21 0 \\ . K. t; I'o ; I p. p. \V. b 67 ; 15 A. 
L. J. 137 ; 1- Lam- L. R. 49b ; 29 C. L J. 1 ; 13 M. 


T.. J. 14 ; (1917) M. W. N. 439 ; 22 M. Ii. T. 22 ■ 6 L 
W. 213 ; 44 I. A- 12G (P. C.), followed. 

Sripat Singh v. Pradyat Kumar Tagore, 39 Ind. 
Cae. 252 ; 21 M. L T. 222; 32 II. L. J 133 ; 15 A.L. 
J. 147 ; (1917) M. W N. 193 ; 21 C. W. N. 442 ; 25 
C. L J. 220 ; 19 Rom. L. R 290 ; 44 0. 621 ; 411. A. 
1 ; (P.C.) ; Gadadhar Iiatnanuj Das v. Ghauashyam 
Das. 47 Ind. Cas 212 ; 3 P. L. J. 633 ; Hurt Bam v. 
Btshnalh Stngh. 22 A. 403 ; A W. N. (1900) 163 ; 9 
Ind- Deo. (N. S.) 1808, distinguished. 

Second appeal from a decree of the Distriob 
Judge, Saharanpur, dated tho 25th of Novem¬ 
ber 1921, conhrming a decree of the Subordi¬ 
nate Judge. Saharanpur dated tho 6th of 
September 1917. 

Mr. Nihal Ghand, for the Appellants. 

Dr. .1/. L. A'lnTwda and Babu Piari Lai 
Ifanerji, for the Respondents. 

JUDGMENT. —This appeal arises out 
of an execution proooeding and tho question 
for consideration is whether the property 
in dispute was liable to attachment and 
sale in execution of a decree, obtained 
against Kallu Singh personally. The ob¬ 
jectors are tho son and grandsons of Kallu 
Hugh, who had been exempted by the decree 
from liability. They contest the right of the 
decree-holders to attach the family property. 

It appears that Kallu Singh, Natliu Singh 
and Mara Singh took a leaso of certain prop¬ 
erty from Pirtlii Singh and executed a 
mortgage to secure the payment of the leaso 
money. The mortgage purported to hypothe¬ 
cate certain properties belonging to tho lessees. 
As the leasc-mom y was not paid, a suit was 
tiled by the lessor for tho recovery of the 
money duo to him against Kallu Singh and 
the present respondents, who aro the logal 
representatives of the. other lessees. The 
present respondents paid the entire decretal 
money and saved their property and the 
property of Kallu Singh from sale. 

They then tiled a suit for tho recovery of 
the share of tho lease-money, payable by 
Kallu Singh, making the son and grandsons of 
Kallu Singh, namely, the present appellants, 
parti eg to that suit. Tho latter contested tho 
claim ou the ground that tho lease was uo 
taken for the benefit of tho family and tha 
they were not lialdu to pay the money duo 
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under the decree. The 6oding of the Court in 
that suit was that the lease was a speculative 
and risky transaction, not binding on the fami¬ 
ly. The olaim of the respondents was accord¬ 
ingly decreed against Ivallu Singh personally 
and the present appellants were exempted 
from liability. 

In execution of that decree the property, 
which had boon hypothecated by Kallu Singh 
for the payment of the rent secured by the 
lease, was attached and sought to be brought 
to sale in satisfaction thereof. The appellants 
objected to the said attachment, urging that 
they had already been exempted from liability 
under that decree ; but the Courts below held 
that, by reason of the pious obligation that 
rested on them to pay the dobts due by Kallu 
Singh, the decree could bo executed against the 
entire family property. 

The liability of a son or grandson to pay a 
debt by his anoostor, which is not tainted with 
immorality or was not taken for illegal purpos¬ 
es, cannot, however, bo enforced so long as 
the original debtor is alivo and is capable of 
paying his debts. According to Virhaspati, if 
the father is no longer alive, the debt must 
be paid by his sons. Vishnu says:—" If be 
who has contracted the debt, should die, or 
become a religious ascetic, or remain abroad 
for twonty years, the debt shall bo discharged 
by his sons or grandsons, but not by remoter 
descendants against their will.” A similar 
injunction is laid down by Narada, who decla¬ 
res : —“ After the father's death his sons, 
whether divided or joint, must discharge his 
debt in proportion to their sbaros.” So says 
Yajnavalkya:—“ If a father has gone abroad 
or died or is subdued by calamity, his debt 
Bhall bo pa’d by his sons and grandsous. On 
their denial the debt must be proved by wit¬ 
nesses. ” Commenting on this passage, the 
author of the Mitakshara observes:—" If 
the father, without paying the debt which 
is due, dies or goes to a distant country, 
or is atllictcd with an incurablo disease and 
the like, then his debts must be paid by his 
eon and grandson by reason of their sonship 
and graudsonship, oven if no assots of tho 
fathor or of tho grandfather have beon left. 
The liability will be in this order. In default 
of father, the sou, and in default of son, tho 
sou’s son must pay. In case of denial by tho 
sou or grandson, tho debt being proved by tho 


testimony of witnesses and the like, must be 
paid by them.” He then goes on to discuss 
how far a debt due by tho father could be enfor¬ 
ced, if he has gone abroad, and says: —‘‘By tho 
text ‘If a father has gone abroad' the payment 
is merely enjoinod, but the specific time for 
payment, as deolared by Narada, is to bo ob¬ 
served. The father, or, if the family be undivid¬ 
ed, the uncle or the elder brother, having 
gone abroad, the son shall not bo forced to 
discharge the debt until twenty years have 
elapsed.” It is obvious, therefore, that the 
liability of a son to pay the debt due by his 
father cannot bo enforced, until the fathor has 
died or has gone abroad, and has been so long 
absent as to render a reasonable expectation of 
his return practically impossible, or has become 
physically disabled by reason of disease to earn 
his living and discharge his liabilities. As 
West and Buhler point out :—“ It is impossi¬ 
ble that of the numerous texts, treating 
of debts contracted for tho family, and 
of the sous' liability as survivors of their 
fathor, all should have omitted to mention 
thoir liability during tho father’s life, had the 
liability been recognized.” (West and Buh- 
ler’s Hindu Law, 4th edition, p. 598). 

During the life-time of the father, apart 
from any question of family benefit or neces¬ 
sity, the liability of a son to pay a debt due 
by his father is only contingent. Tho exist¬ 
ence of that liability, contingent or vested, 
has beon utilized to build up tho doctrino of 
antecedent debt to validate a mortgage or 
sale effected by the fathor to pay such debt : 
and in many cases, a creditor has been allowed 
to rocovor a debt due by the fathor from tho 
entiro family property, if not tainted with 
immorality, as if the liability were concurrent. 
In Sahu, linm Chi aha v. Bhup Singh (l) 
their Lordships of tho Privy Council remarked 
that too little weight had been attached to the 
consideration that so far as the joint family 
estate was concerned, the law had beon invok¬ 
ed for the benefit of third parties, whoso 
rights in, or with regard to, it had been acquir¬ 
ed in good faith, and not for the protection of 
the creditors. They repellod the attempt made 
to support the mortgagoon tho theory of pious 

(1) 3) Iod Cas. 230 ; 3.) A 437 ; 21 C. W. N. 633 ; 

1 P. L. W. 557 ; 15 A. L J. 437 ; 10 Bun. L. R. 408 ; 

26 C. L. J. 1 : 83 M Tj J. 14 ; (1017) M W. N. 1 !> ; 

22 M. L. T. 22 ; G L. W. 113 ; 44 I. A. 126 (P. C.). 
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obligation and observed : While the father 

remains in life, the attempt to affect the sons' 
and grandsons' shares in the property in respect 
merely of their pious obligation to pay off 
their father's debts, and not in respect of the 
debt having been truly incurred for the interest 
of the estate itself which they with their father 
jointly own, must fail ; and the simplest of all 
reasons may be assigned for this, namely, that 
before the father's death he may pay off the 
debt, or after bis death, there may be ample 
personal estate, belonging to the father himself, 
out of which the debt may be discharged." 

If the attempt to enforce a mortgage on the 
theory of pious obligation fails, the right to 
attach the family property during the life-time 
of the father on the strength of that pious 
obligation can be still less recognized, because 
if no pious obligation oxists, it must be as 
insufficient to support the one as to support 
the other. 

In Jni Nurain v. Bajrang Bahadur (2), and 
Barn Singh v. Chet Ram (3) it was hold in 
respect of certain antecedent debts, credited 
by a transferee in a subsequent transaction, 
that there was no pious obligation on the sons 
or grandsons of the transferor to pay those 
dobts, while their father was alive. In Bha- 
rath Singh v. Prag Singh (4) it was hold that 
whore there was no suggestion that the debt 
was incurred for the benefit of the family, it 
was only the father's share, and not the 
entiro family property inclusive of the share 
of tho sons, that could bo sold in execution of a 
personal decree against the father while the 
father was alive. In Manna Lai v. Bhagwan 
Dm and Shodhan Singh v. Bhagwan Singh (0) 
the same view was adopted. 

The lower Appellate Court rolies on the 
decision in Sripat Singh v. Tag <rc (6 >; but that 
was a case in which tho property had passed 
out of tho family by an auction-salo held in 
satisfaction of a debt which was found to he 
binding on the family, and different consider¬ 
ed 4S Ind. Cas. *14 ; 6 0 L . J. 691- 

(3) 51 IuJ. C;w. 119 ; 11 A. 629 ; 1 U- 1*. L. R. 52; 

17 A. L J. 700. 

(4) 43 Ind. On. 291 ; 20 O. C. Bll ; 5 O. L. J. 9. 

(5) 61 Ind. Ca-. 75; 13 A. 495 ; 19 A J. 431 • 

9 U- P. L. R (A.) 80 ; (1922) A. I. K (A.) 323. 

lG) 39 Ind. Gan. 252 ; 21 M. L. T. 222 ; 82 M. L. 

J. 133 ; 15 A L J 147 ; (1917) M. W. N. 193 ; 31 
O. W. N. 442 ; 25 0. L. J. ‘220; 19 Bom L- R. 290 ; 44 
O. 524 ; 44 I. A. 1 (I’. C). 


ations were, therefore, applicable. It cites a 
passage from that judgment, which forms a 
part of the statement of the grounds of the 
action rather than of decision, and the question 
now at issue was not in issue there. A 
reference has also been made to the decisions 
in Gadadhar v. Ghana SI,yam Das ( 7) and 
llan Ram v. Bishnath Singh (8), but in the 
former case tho property had already passed 
out by sale, and in the latter case the debt was 
found to have been incurred for tho benefit of 
the family. 

The decisions in Madhusudan Das v. Is- 
ivari (9), Fed a Venkanna v. Sreenivasa Deeksha- 
tidu f 10) and Ha.nmant. Kashinath v. Gancsh 
Annaji (11) have also been brought to our 
notice, along with a decision of this Court in 
Mahan Lai v. Bala Prasad (Ex. F. A. No. 158 
of 1920). But all those decisions proceed on 
tho principle that the decision of tho Judicial 
Committee in Saha Ram Chandra v. Bhup 
Singh (1) could not ho doomed to have over¬ 
ruled tho previous decisions of their Lord¬ 
ships in the earlier cases, and in two of them 
the learned Judges profess to abide by the 
earlier decisions till there was some further 
pronouncement on tho part of their Lordships. 

It is necessary hero to observe that tho oar- 
lior cases were either cases in which the 
property had passed out of tho family by sale, 
to which different considerations applied, or 
casos in which an attempt had been made to 
enforce a mortgage, after the death of tho 
mortgagor, against his sons. 

In Girdharr.e Lall v. Kantoo Lull (12) the 
proporty had already passed out of the family 
for a consideration, tho bulk of whioh had 
been taken for valid necessity. In Musammat 
Xanami Babuasin v. Mod an Mohan (13) their 
Lordships of the Privy Council pointed out 
that sufficient care bad not always been taken 
to distinguish between tho question how far 

(7) 47 Ind Gas. ‘212 ; 3 P. L. J. 533. 

(8) 22 A 403; 22 A. W. N. (l'JOO) 158; 9 led. 
Dec. (NS.* 1303. 

(9) 61 Ind. Cas. 25 ; 19 C. 811 ; 24 0. \V. N. 949. 

(10) <3 Ind. Cast. 225 ; 11 M. 136 ; 22 M. L. T. 934: 

33 M. L J. 619 ; 6 L. W. 649 ; (1918) AT. W. N. 55. 

(11) 61 Ind. Cas. 012; 13 13.612; 21 Bom. L. H. 

195. 

(12) 1 I. A. 321; 11 B. L. R. 187; (P. C.) ; 22 W. 

R. 66 ; 3 Sar P. C. J. 390 

(13) 13 1 A. 1 ; 13 C. 21 (P. C.); 10 Ind. Jur. 151; 

4 Bar. P. C. J. 632 ; 6 Ind. Deo. (N.S.) 510. 
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the entirety of the joint estate was liable to 
answer the father’s debt and the question 
how far the sous could bo precluded by 
proceedings taken by or against the father 
alone from disputing that liability, and 
they declared that the decisions had for 
some time established the principle that 
the sons could not set up their rights against 
their father's alienation for an antecedent debt 
or against his creditor’s remedies for their debts, 
if not'tainted with immorality. In Bhagbut Per- 
shad v. Musammat Girja Koer( 14), Meenakshi 
Nayadu v. Immadi Kanaka Goundan (15) 
and Baku ilahabir Persliad v. Mahsewar 
Nath Sahai (16) the ancestral property had 
similarly passed out of the family by virtuo of 
execution sales, the validity of which could not 
have been questioned except on the ground that 
the debts in satisfaction of whioh the sales took 
plaoe had been incurred for illegal or immoral 
purposes. It is unnecessary to refor to deci¬ 
sions in Karan Sirujh v. Bhup Singh 111), Babu 
Singh v. Bihari Lai (18) aud Indar Pal v. 
The Imperial Bank (19), because the authority 
of those decisions has been shaken by the later 
decision of their Lordships of tho Privy Council 
in Sahu Bam Chandra v. Bhup Singh (1). 

If a further pronouncement was needed, it 
is supplied by the recent decision of their 
Lordships in Chet Bam v. Bam Singh (20), 
whore the view taken by this Court in 
Bam Singh v. Chet Bam (3) on this matter 
has been affirmed. In that case a mort¬ 
gage of tho family property mado by a 
grandfather was followed by a sale by him of 
the equity of redemption to the mortgagee 
three years later, which was attested by bis 
eons, and on tho validity of the mortgage and 
the subsequent sale being questioned by the 


(14) 15 I. A- 99 ; 16 0. 71 ; 6 Sar. (P. C ) 7 P.0 J 
186 ; 12 Ind. Jur. 239 ; 7 Ind. Deo. (N. S.) 1002. 

(15) 16 I. A. 1 ; 12 M. 142 ; 5 Sar. P. 0. J. 271 ; IS 
Ind. Jur. 9 ; 4 Ind. Deo. (N.S.) 418. 

(16) 17 I. A. 11 ; 17 C. 531 ; 5 Sar. P. C. J. 481 
8 lad. Dec. (N.S ) 929. 

(1904) 151 A ' 16 (P ’ B-) 1 A ' L J ' 310 1 A ’ W ' N 

(18) 80 A. 156 ; A. W. N. (1908) 61; 5 A L. J. 175 

(19 28 Ind. Oas 593 ; 37 A. 214 ; 18 A. L. J. 211. 

(20) 67 Ind. Caa. 569 ; 44 A. 366 ; 3 P. D. T. 363 

31 M. L. T. 60 ; 43 M. L J. 98 ; 1C L. W. 89 ; (1922 

R'Ko 4 , 56 i,i U ' P,L R ' (PC.) 64; (1922) A. I 
ft 8 vt 7 : 3 P * L - R - 1922 : 24 Bom. L It 123 
27 0. W. N.,160 ; 49 I. A. 228 ; 2) A. L. J. 114 ; 8' 
G. L. J. 79. 

I 0—31 


grandsons of the mortgagor or vendor, their 
Lordships repelled the contention that, al¬ 
though by the rules of the Mitakshara a mort¬ 
gage was at its date an invalid deed in so far 
as purporting to encumber the joint family 
property, yet when it purported to be the con¬ 
sideration of a sale, it became then a just and 
legal consideration on the principle of antece¬ 
dent debt They then proceeded to consider 
whether by reason of the doctrine of pious 
obligation tho liability of the family property 
could be enforced, and, after referring to their 
decision in Sahu Bam Chandra v. Bhup Singh 
(1), in which a similar appeal to the pious 
obligation doctrine was made during the 
father's life-time, observed that the doctrine 
could not be invoked against grandsons in the 
life-time of sons. The dootrine of antecedent 
debt, resting as it does on the theory of pious 
obligation, is only intended for the protection 
of third parties, who may have acquired rights 
in good faith in tho family property, and if a 
vendee cannot invoke it for validating a sale 
effected in lieu of an invalid antecedent mort¬ 
gage in his own favour, it is still less open to 
a creditor, whoso mortgage has been declared 
to be invalid, to recover the debt represented 
by that mortgage, while tho mortgagor is alive, 
from the shares of his sons, who have been 
exempted from liability, out of the very pro¬ 
perty the mortgage of which has been declar¬ 
ed to be unenforceable. The debt for the 
payment of which this liability is sought to be 
enforced, is in no sense an antecedent dobt. It 
is the very dobt, for tho re-payment of whioh 
the mortgage was made; and if the doctrine 
of pious obligation canuot bo invoked to sup¬ 
port the mortgage, \t can hardly be invoke! 
during tho father's lifo time to enforce tho 
liability of tho family property other than tho 
interest of the debtor for its re-payment. 

We allow the appeal accordingly, and, modi¬ 
fying the order passed by the Courts below, 
direct that execution shall not proceed 
against tho shares of tho appellants in the 
family property, such shares being two-thirds 
of the property attached and sought to be sold. 
Tho appellants will get their costs from the 
decree-holders-respondents hero and hitherto. 
Tho execution can proceed against tho remain¬ 
ing one-third share of Kallu Singh. 

K - a - J) - Appeal allowed. 
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CALCUTTA HIGH COURT 

Original. Civil Appeal No. 77 up 193-2 
in Suit No. 1554 of 1922. 

July 20, 1922. 

Present : -Sir Lancelot Sanderson, Ivt., Ch ef 
Justice, and Justice Sir Thomas 
Richardson, Kt. 

HAJI MOHAMMUDIN AND COMPANY 

—Defen da n ts—Appellants 

versus 

THE EASTERN JAPAN TRADING 
COMPANY— Plaintiffs -Respondents 

Civil Procedure Code (Act V of 1-jCH), O. XXXVU, 
rr. . 5 , Ci Letters J'atiut t< at ) c!. 1 ~> —Order for sccuntii 
(hid in default f<r attachment, win titer Jvdgm, f_ 
Appeal, whether comp tent—Procedure. 

On an apiilicition by tbo plaint.ffj alleging that 
tho defend mts wore dispo iog of tboir ok-in trade 
with a view to obstruct or delay the execution of 
any deor.o which might bo ptn-ed against them, tho 
Oourfc made au order calling upon the defendants to 
show OAUoe why they should njt furniuh seourity for 
the olaim and costs ol tho plaintifl or why in default 
tho stock iu-trade should not ho atta h»d until the 
final determination of the suit. The defendants 
having shown oauso, tho Court made in order abso¬ 
lute. Tho defendants appealed : 

Held, (I. that the order, in so f ir as it dirooted at- 
taohment of the property, was a judgment and was 
appealable but in °o far as it directed security to he 
furnishod it was not appealable , [p. 218, col. 2.] 

(2) that inasmuch as the order for seourity had 
been complied with,tho order as t> tho attachment of 
the property was infructuouB and the appeal was 
also, therefore, tho infructious. ,p. 213, col 2. 

Per Sanderson, C. J. —It was intended by those, 
who fr -mod tho Code, that v.hero tho Court con hues 
its order to a direction that ihe defendant hould 
flivo seourity within a fixed time Here =b uhl bo 
no appeal from that, order inasmuch as 0. XXXVII, 
r. 3 i J omitted from the provisions of 0 XL11J. r. 1 
But where tho Court makes an order tt at the doicn- 
dnot** propi rty should bo attached before jud, m< ct, 
thP Code provided tbs' there should ho an appeal in- 
a-muoh es O. XXXVIII. r. t.i speodio.lly mentioned 
in O XLUI, r. 1. p. 243, col. '}. 

Appeal from an interlocutory oriler of Mr. 
Justice Auckland. 

Mr. B. C. , for tlto Appellant*. 

Mr. h. A. (those , foi 11»e IicF]>oi)<lciitF. 


JUDGMENT. 

Sanderson, C. J. —This is au appeal from 
an order of my learned brother Mr. Justice 
Bucklaud, against the defendants in a suit. 
The suit was brought for a balance alleged to 
he due in respect of certain drafts accepted by 
the defendants in consideration of certain 
goods which had been supplied by the plaint- 
ills to the defendants. The plaintiffs made 
an application to the learned Judge, based 
upon an a'hdavit whereby the plaintiffs alleg¬ 
ed that the defendants were disposing of tboir 
stock-in-trade with a view to obstruct or de¬ 
lay the execution of any decree which might 
be passed against them, and the learned Judge, 
in the first instance, made an order, dated the 
8th May 1922. By that order the defendants 
were called upon to show cause why they 
should not furnish security for the olaim and 
costs of the plaintiffs or why, in default, their 
stock in-trado at 55-11, Canning Street, should 
not be attached until the final determination 
of the suit or until the further order of tho 
Court, ti o plaintifls, by their Advocate, under¬ 
taking to indemnify the defendants from any 
damage which they might sustain by reason 
of the eul interim injunction thereinafter men¬ 
tioned. 

The defondants appeared and put in affi¬ 
davits and the matter was heard by the learn¬ 
ed Judge and then he made the following 
ordi?r on the 25th May 1922 : “It is ordered 
that the defendant firm do at once give secu¬ 
rity to tho satisfaction of the Registrar of this 
Court to the extent of tho plaintiff firm s 
claim and costs in this suit and that in default 
thereof a writ of attachment do issue out 
of, and under tho 6eal of, this Court com¬ 
manding the Sheriff ol Calcutta to attach 
until the final determination of this suit or 
until the further order of this Court tho stock- 
in trade of the defern ant firm lying at No. 55- 
11, Canning Street.” 

The Warned Counsel for tl o plaintiffs, who 
arc the respondents in this Court, has raised 
the preliminary point that there is no appeal 
from this order. In my judgment, having re¬ 
gard to the form in which the order is drawn, 
thero is an appeal from this order. The 
order in its present form could not have been 
madr by the learned Judge without having re¬ 
course to r. G, O. XXXVI If of the Codo of 
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Civil Procedure. By O. XLIII, r. 1, it is 
provided that an appeal shall lie from the fol¬ 
lowing orders under the provisions of 
section 104 and clause '< 2 ) is: an order 
under r. 2, r. 3 or r. 6 of O. XXXVIII. 

It is clear, therefore, that the Code pro¬ 
vides that there should be an appeal 
where an order is made by a Court under O. 
XXXVIII, r. 6, attaching the property of one 
of the parties, and, in rny judgment, it may 
be said that that is a judgment within the 
meaning of olause 15 of the Letters Patent 
from whioh an appeal lies to this Court;. But 
it in necessary to examine the order more 
closely. The first order of the learned Judge 
may be divided into two parts. The defend¬ 
ants, in the first instance, whore called upon to 
show oause why they should not furnish secu¬ 
rity and as regards this matter the final order 
of the learned Judge was, that they were 
directed to give security at once to the satis¬ 
faction of the Registrar. As far as that part 
of the order is concerned, in my judgment, it 
was made under the provisions of O. 
XXXVIII, r. 5. That order provides that 
in certain events and under certain con¬ 
ditions the Court may direct the defendant 
within a time to he fixed by it either to fur¬ 
nish security in such sum as may be specified 
iu the order or to appear and show cause why 
be should not furnish seourity. In my judg¬ 
ment, O. XXXVIII, r. 5 gives the Court 
jurisdiction to call upon the defondant to show 
cause why ho should not furnish security and 
if the dofendant fails to show cause to the 
satisfaction of the Court, the Court has juris¬ 
diction under that rulo to direct him to 
furnish security within the time Bpecifiod by 
the Court. Then, r. 6 provides that “ where 
the defendant fails to show cause why he 
should net furnish security, or fails to 
furnish the seourity, required within the timo 
fixed by the Court, the Court may order that 
tho property specified, or such portion thereof 
as appears sufficient to satisfy any decree, 
which may be passed in the suit be attached.” 
It seems to me that tho only power which 
the Court has under that rule is to make an 
order for tho attaehoment of the property. 
It ib r. 5, which gives the Court power to 
direct security to be given and it is r. 6, 
whioh gives the Court power to attach the 
property ; and it seems to mo that this 
interpretation is borne put by the form whioh 


is to be found in First Schedule, Appendix F, 
No. 7 of the Civil Procedure Code. It seems 
to me, therefore, that it was intended by those 
who framed the Code that, where tho Court 
confines its order to a direction that tho 
defendant should give seourity within a fixed 
time, there should he no appeal from that 
order insamuoh as O. XXXVLII, r 5, is omitted 
from tho provisions of O. XLIII, r 1. Bub 
where the Court makes an order that tho 
defendant’s property should bo attached before 
judgment, tbe Code provided that tuero should 
be an appeal inasmuch as O. XXXVIII, r. 6, is 
‘specifically mentioned in O. XLIII, r. 1. 
Conoquently, in my judgment, taking the provi¬ 
sions of the Code of Civil Procedure as a guide, 
it may resonably be held that the orderi in so 
far as it directs tbe attachment of tho prop¬ 
erty, i a judgment and is appealable, but in 
so far as it direots security to bo furnished, 
it is not appealable. 

In this case, tho defendants have complied 
with the order that they should deposit 
security, and tho rosult is that the other 
portion of tho order, which directs tho 
attachment ol the property of the defendants, 
is iufructuous aud although it is, in my judg¬ 
ment, an appealable order, wo are entitled to 
take tho facts into consideration ; aud when it 
appears upon such consideration that tho order 
as to the attachment of tho property is 
infructuous, inasmuch as the order for the 
security has been complied with, in my judg¬ 
ment, tbero is no course open to this Court 
except to dismiss tho appeal. 

The appeal is, therefore, dismissed with 
costs. 

Richardson, J.— I agree. Rulo 6, of O. 
XXXVI11, empowors tho Court, in the events 
stated, to direct tho attachment of tho defen¬ 
dant 6 property. The power given by r. 5, to 
make an alternative order directing tho defen¬ 
dant within a spee ded time to furnish securi¬ 
ty or to appear and show cause why ho should 
not lurnish security carries with it a3 an inci¬ 
dent the powor, alter hearing tho defendant, 
to confirm tho order that security be furnished. 
Uudcr its genoral powers tho Court may thon, 
if necessary, extend the timo for the furnish¬ 
ing of tho security. 

Where the defendant fails to show causo why 
ho should net furnish security, the Court may 
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under r. 5, direct finally that security be fur¬ 
nished or in the alternative, under r. 6, direct 
the attachment of the defendant’s property. 
The power of attachment also exists if the 
required security is not furnished. 

The provisions of the Code do not, in 
my opinion, contemplate an appeal from 
an order directing the defendant to furnish 
security. Rule 5 is omitted from O. XLIII, 
r. 1, clause (q). Au appeal lies from an 
order of attachment made under r. 6. 

In the present case the order may bo 
appoalablo so far as it is a conditional order 
of attachment, but such an appeal would bo 
necessarily infructuous, because, security 
having in fact been furnished, there is no 
operative order of attachment and the remain¬ 
der of the order is merely an order for the 
furnishing of security not appealable either 
under the Code or as a judgment under the 
Letters Patent. 

I agree with my Lord that the appeal 
should bo dismissed. 

K. S. D. Appeal dismissed. 


RANGOON HIGH COURT. 

First Civil Appeal No. 82 of 1922. 

April 4, 1923. 

Present : —Mr. Justico Lcntaigne and 
Mr. Justice Heald. 

BON KWI AND OTHERS—PLAINTIFFS — 

Appellants 

Versus 

MAYEK YON and others—Defendants — 

Respondents. 


Appeal against the decree of the District 
Court, Pyapon, in Civil Suit No. 38 of 1921. 

Messrs. Giles and Ormiston, for the Appel¬ 
lants. 

Mr. Villa, lor the Respondents. 

JUDGMENT. —It is admitted by both 
sides that the only question now raised in this 
appeal is whether or not the wife of a Chineso 
Buddhist is, on his death, entitled to any share 
in his estate. The grounds of appeal alleged 
that the first three appellants were entitled to 
an extra share of the estate, but this ground 
was abandoned at the hearing in this Court. 

The authorities on the subject of the widow’s 
share were considered in the case of Maung Po 
Muling v. Ma Pyit Ya (1), recently decided 
by this Bench, and the conclusion was reached 
that, under Chinese customary law, in cases 
where there are children, the widow takes no 
share in the deceased husband’s estate. She 
has a claim for maintenance against the estate, 
and possibly, in certain cases, certain other 
claims, but the estate belongs to the ohildren. 
If she is not maintained, she can of course sue 
tho persons in whose hands the estate is, for 
maintenance. 

In tho present case, 6ince tho deceased was 
a Chineso Buddhist, the Chinese customary 
law would apply to his estate but I would 
hold that the lower Court was wrong in 
finding that the widow was entitled to a ore- 
third shave of tho estate in suit. 

I would, therefore, modify the preliminary 
dccroe so as to declaro that each of the first 
three appellauts is entitled to a one-fifteenth 
share of tho estate and tho fourth appellant is 
entiled to a one-fifth share. 1 would order 
that the costs bo paid out of tho estate before 
partition. 

w. C. a. Decree modified. 

(1) 74 Jod. Cas. *.33 ; 2 Bur. L. J. 7tf R- 161 ; (l‘J*3) 

A. I. it. lit.) 180. 


Chinese Buddhists — Widow—Sua.i ssion — Chinese 
Customary Luto. 

Under Chinoso customary law, iu cases whoro 
there ars ohildrec, a widow take- no ph ue in her 
deceased husband's estate bhe baa a claim for 
maintenance against tho estate, and possibly, in 
certain oases, certain olhor olahns, but the estate 

^olonge to the ohildren- 
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KASTURIBAI BHRATAR ONKARDAS MARWADI 

BOMBAY HIGH COURT. 

Civil Appeal No. 314 of 1922. 
December 13, 1922. 

Present :—Sir Norman Macleod, Kt, and 
Mr. Justice Crump. 

KASTURIBAI BHRATAR ONKARDAS 
MARWADI— Appellant 
versus 

G. I. P. RAILWAY COMPANY and 
others —Respondents. 

Turt—Wrongful detention—Measure of damages— 
Extravagant claim—Amount awarded substantial— 
Costs. 

Plaintifl sued the G. I. P. Railway and various 
Offioials of the Railway Company claiming Rs. 26,000 
as damages on the ground that she was wrongfully 
detained by the defendants on account of her travell¬ 
ing in a first olass compartment of a Railway carriage 
while holding a second olass tiokot It appeared that 
she had been put into a first class oompartment by 
the officers of the Railway Company. The Court 
having awarded Rs. 1,200, plaintifl appealed. 

Held, (1) that the plaintifl was entitled to 
damages but it was not a case in whioh vindiotive 
damages could be olaimed from the Railway Com- 
not a pany or their servants. 

All that was required was for their Court to show 
by the amount awarded that it considered that the 
aotion of the Railway Company and their servants 
oould not be justified, and, therefore, it was neoes- 
sary that substantial 9um should be awarded, and 
nominal sum. 

(2) that the amount awarded was a substantial 

sum : 

(3) that the claim as originally made being oxtra- 
vagant, plaiutiQ was liable to pay ho much of the 
oosts whioh were inourred by tho defendants owing 
to the extravagance of her olaim. 

Appeal against the decision of Sub- 
Judge, Jalgaon in suit No. 430 of 1920. 

Messrs. Coyajee aud D. C. Virkar, for tho 
Appellant. 

JUDGMENT. —Tho plaintiff tiled this 
suit against the G. I. P. Railway Co., and 
various officials of the Ry. Co., at Bhusawal 
olaiming Rs. 25,000 damages on the ground 
that she was detained at 13hu6a\val wrong¬ 
fully by the Railway Co., and its servants, for 
refusing to pay excess faros on account of her 
having travelled in a brst olass couipartmout 
with a seoond olass tickets. The faots are prao- 


V. G. I. P. RAILWAY COMPANY 

tically admitted. There was a mistake 
made owing to certain circumstances. 
The ladies were put into a first class com¬ 
partment by the officials of the Railway 
Co., at the Shegaon station between Nagpur 
aud Bhusawal. That fact was not sufficiently 
recognised when the party arrived at Bhusa¬ 
wal. The Judge has found in favour of the 
plaintiff. He has considered the question of 
damages, and has allowed the plaintiff 
Rs. 1,200 damages from defendants 1, 2, 4, 
and 7, that is to say the Railway Co , the 
Railway Guard and the Station Master and 
ths Ticket Collector at Bhusawal, and Rs. 100 
from the Ticket Collector on the ground the 
he had annoyed and insulted the plaintiff and 
used improper language. Undoubtedly, tho 
whole ease was very unfortunate for all par¬ 
ties. But it is not one of those cases in whioh 
vindictive damages could possibly be claimed 
from tho Railway Co„ or their servants and 
on tho face of it a demand for Rs. 25,000, even 
if everything tho plaintiff set out to provo had 
been proved, would he absurd. All that was 
required was for the Court to show by the 
amount awarded that it considered that tho 
action of tho Railway Co., and their ser¬ 
vants could not be justified, and, therefore, 
it was necessary that a substantial 
sum should be awarded, and not a nominal 
sum. Wo think the amount awarded was a 
substantial sum, and that the ola : m as origi¬ 
nally made was extravagant. Tho result 
would be that the plaintiff would have to pay 
so muoh of the costs which wore incurred by 
the defendants owing to tho extravaganco of 
her claim. The order regarding costs was a 
perfectly proper order to be made in the 
circumstances. The result of her suit has 
fallen short of the plaintiff's expectation, but 
it is undoubtedly hor own fault in having 
exaggerated her claim. If she had demanded 
a reasonable sum of damages against the 
Railway Co., it is possible that the Railway 
Co., would have paid without a suit. But the 
plaintiff having sued for an exaggerated claim 
the Railway Co., was bound to defend the 
case. Wo see, therefore, no roason to allow 
the case to go further as in no case do wo 
think, after reading the judgment, that tho 
amount of damages awarded to the plaintiff 
could 1)0 increased, as not being a proper and 
sufficient sum The appeal is dismissed. 

K. 0. D. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 141 of 1921. 

July 6, 1922. 

Present: —Mr. Justice Sulaiman. 

Musamni’t MAHTA BIBI —Plaintiff 

-Appellant 

versus 

KIIUDA BAK II -Defendant- 
Respondent. 

Oaths Ad (.V of 18731, s. 9, whether mandatory — Dis¬ 
cretion of Court —Agreement in re ft r by ug,at, va.uhty 
cj—Agreement to abide by *tuU»n:tt o/ li.trd person 9 
whether reference to arbitration —Civil 1 r , ad are Cede 
(Act P of 1 j03), Sc . II, pxra 1. 

Section d ot the Oaths Aot is not mandatory and 
under «pcoial cirouin 'taocos the Court has a d ecre- 
tion to refuse to refer the mattor to the referee. 

11 usi ul-Zaman Khan v. Pais a Dibi, '62 Ini. Ca*. 
9.18 ; 38 All. 1 Jl ; 14 A. L. J. 38, followed. 

The agent or vakil of a party may bind tha party 
by an a«reom8nt under seotion 9 of 'he Oaths Act, 

During the poedenoy of an appeal tho pirtics made 
a statement that the ov*e may be deeded in aocor- 
uanoe with the statement of a particular porson, but 
tho statements of the parties were not recorded and 
before tho matter oould be referred to the person 
named tho dofend tnt mao an application that us 
the referoo h ad colluded with the other si lo ho 
defied to withdraw from tho agreement. Ou this 
the Court m ide an or.lar that tho oa-o should bo 
proceeded with anddooidod it on tho merits ; 

Held, (1 1 that tho agreement betweoo the parties 
did no' amount to a roferenco to arbitration within 
tho moaning of para- 1, of sohedule II to the Civil 
Procedure Code; 

2) that ae it was not oloar that the statement of 
the referee by which tho parties had agreed to be 
bound was to be on oath or solemn affirmation, the 
agreement did not fall wiihin tho scope of sootion 9 
of tho Oaths Aot ; 

(3) that in any oaso tho Court wae not bound to 
refer tho matter to the referee as tho provisions of 
aeotion 9 of tho Oaths Act were not m md itory. 

Appeal Irora a decrco of tho Court of mail 
Causes, Allahabad, dated tho 30th Octobor 
1920. 

Mr. Male tir l It mad, for tho Appjllant. 

Mr. Iq'ial A tmad, for the Resp >n lent. 

JUDGMENT ; - 1 iiis is a plaiutitl s appeal 
arising out of a suit for possession of some 


land by demolition of certain constructions 
made by the defendant. The defendant had 
denied the plaintiff's title and the main issues 
raised in the case were questions of fact. 
Both the Courts below have dismissed the 
plaintiff s claim. 6o far as the decision on 
the merits is concerned, it is not challenged in 
second appeal before mo and ground No. 3, 
taken iu respect to the vague decision to 
which the finding has been arrived at, has not 
been pressed. The only point that has been 
strongly contended before me was that, in 
view of tho agreement arrived at between the 
parties on the 14th of .September, 1920, under 
which they had agreed to abide by the state¬ 
ment of one Muhammad Iladi Ilasan, tho 
lower Appellate Court was not justified in 
going behind that agreement and disposing of 
tho appeal on the morits. 

It appears that, on the 14th of September 
1920, when the learned Judge of the Small 
Cause Court went to make a local inspection, 
a statement was made beforo him by the 
defendant-respondent on the one side and by 
tho vakil as well as the husband of tho plaint- 
ill appellant on the other, to the effect that 
the case should be decided in accordance with 
what Muhammui lladi Hasan, Mukhtar, had 
stated. On that date, however, no proceeding 
was record d by tho learned Judgo of the 
•Small Caus • Court. Next day, on tho 15th 
ol September, 19 0. an application was pre¬ 
sented by the defendant to the Court to the 
©fleet tl at, although ho had agreed to the deci¬ 
sion of the case being left on the statement of 
Mahammal lladi Hasan, Mukhtar, tho day 
before, yet inasmuoh as ho had come to know 
that the said witness was under the influence 
and in collusion with the plaint'll ho withdrew 
from the a reemont. On this application the 
learned Judge of the Small Causo Court 
passed an order that, inasmuch as tho defen¬ 
dant-respondent was not willing to abide bv 
tho stab- incut of Muhammad lladi Hasan, 
Mukhtar, the case should ho put up for dis¬ 
posal. Ait r this, the appeal was argued ou 
both sides and disposed ol ou the merits. 

I’lio point raised on behalf ot the plaintiff- 
appi hint is that the lower Appellate Court 
should nob have allowed the defendant to 
withdraw from his previous agreement. It> s 
first contended this agreement amounted to an 
agreement to refer the matter in dispute to an 
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arbitration. This, in my opinion, is not correct. 
In the first place, from the way in which the 
agreement is entered in the Robkar of the 
Court and the application of the defendant 
dated the loth ol September 1920, it appears 
that the parties had agreed to abide by the 
statement of Muhammad Hadi Hasan, Mukh- 
tar, and not that they had agreed to refer the 
matter in dispute for decision by Muham¬ 
mad Hadi Hasan, Mukhtar. Futhermore, no 
application in writing showing the agreement 
to refer the matter in dispute was ever tiled in 
Court, nor did the defendant ever apply to 
the Court to refer the matter to Muhammad 
Hadi Hasan, Mukhtar. The provisions of 
section 1 sub-clauses (1) and (2) of Schedule 
II of the Civil Procedure Code were, there¬ 
fore, not complied with. I am, therefore of 
opinion that there was not a reference 
to arbitration by Muhammad Hadi Hasan, 
Mukhtar, and accordingly the Court was not 
deprived ol its jurisdiction to hear the appeal. 
It is next contended that, even if it he 
not a reference to arbitration, the case fell 
under section 9 of the Oaths Act and strong 
reliance was placed on the case of Chhiddu v. 
Kuai Sen (1), where it was pointed out by 
Aikman, J., that when a party to a suit has 
made a reference of this kind he should not be 
allowed arbitrarily to withdraw himself from 
the reference, specially when that party pro¬ 
duced no evidence whatsoever to support the 
allegation that the referee had colluded with 
the opposite party. 

There are, it appears to me, many difficul¬ 
ties in the way of the app diant. First of all, 
it is not clear that the agreement between the 
parties was that they would abide by Muham¬ 
mad Uadi Hasan’s statement ‘ on oath or 
solemn affirmation." Neither tho Lio’>kar 
nor tho application of the defendant mentions 
this. If they agreed merely to abide by the 
statement of this referee even though not ' on 
oath or solemn affirmation ' then neither sec¬ 
tion 8, nor section 9, of tho Oaths Act would 
be applicable. Section 9 is by no means 
mandatory and it seems that, under certain 
epeoial crcumstances, tho Court may have 
discretion to refuse to refer the matter to tho 
reforeo. Tho way in which section 9 is worded 
is significant, and it says that if any party offers 

(1) 29 A. 49 : 3 A. L J. 654; A. W. N. (1906) 200. 


to be hound by any such oath or solemn affirm¬ 
ation the Court may if it think* fit a?k such 
party or witness, etc. It set-ms to me, there¬ 
fore, that it was open to tho lower Appellate 
Court, if it was satisfied that there was suffici¬ 
ent reason for it, to reluso to refer the matter 
to the releree. In the present case, inasmuch 
as no judic al proceeding had been recorded, it 
might very well have been that the so-called 
agreement was an informal talk not reduced 
to writing, and, in any case, from the fact that 
the respondent had the very next day with¬ 
drawn from the agreement and revoked it, I 
am unable to say that the Court was wrong 
in exercising its discretion and in ordering that 
the appeal should be disposed of on the merits. 
The conduct of the appellant herself ialso 
shows that she did not insist that the matter 
should necessarily be referred to a reforee. No 
application was made on her behalf pressing 
the Court to refer the ma ter to the witness, 
nor is there any reference in tho judgmout 
which would go to show that any objection 
was taken on her behalf at the time of the 
argument. 

The case of Chhiddu v. Knar Sen (1), and 
the previous cases referred to therein, are 
all cases in which the Court had got tho 
statement ol the referee actually recorded and 
disposed ot tho case in accordance with it. The 
present ca-e, however, 6tauds on a different 
footing. Here the C'ouit itself did not get the 
statement recorded but has disposed of tho 
appeal on the merits. The question, therefore, 
is whether the Court had jurisdiction to pro¬ 
ceed in the way in which it has done, or 
whether its procedure was illegal or improper. 

1 am unable to say that the Court either had 
no jurisdiction or that it had acted in an im¬ 
proper manner. 

On behalf of the respondent it was also 
urged that there was no person duly authoris¬ 
ed who could agree to tins reference on behalf 
ol the plaintiff uud that it is only the party 
and not her agent who can agree to a refer¬ 
ence under section 9 ol the Oaths Act 1 am, 
however, of opinion that the vakulatnama 
executed by tho plaintiff gave sufficient autho¬ 
rity to the vakil to proceed with tho case in 
any way ho liked, and that, whatever he did 
in the case, was accepted as binding on tho 
plaintiff. The case is similar to that of Wasi- 
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ul-Zaman Khan v. Faiza B:bt (2) which is 
also an authority for the contention that a 
party s agent may bin 1 the party by an agree¬ 
ment under section 9 as much as a party her¬ 
self. For the reasons given, however, I am of 
opinion that the decree of the lower Appel¬ 
late Court cannot be disturbed in second 
appeal. 

The result is that this appeal fails and is 
hereby dismissed with costs including in this 
Court fees on the higher scale. 

z - K - Appeal dismissed. 

(2) 32 Ind. C.ia . 343 ; 33 A. 131; 14 A. L. J. 38. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1744 of 1920. 

May 0, 1923. 

Present:- -Mr. Justice Harrison and 
Mr. -Justice Zatar Ali. 

JJ1UMAN and others—Plaintiffs 
- Appellants 
ver.-.us 

DULIA and others—Dependants 
Respondents. 

Bengal Regulation XVII of if O', proceedings taken 
under, <Jftct <•/— M< rtgage-Foreclosure, deer .< for — 
R- danption, suit for, maintainability of —Transfer of 
Prop rty Act (IV of 1882), principles of, applicability 
of, lo Punjab. 

Tbo principles of tbo Transfer of Property Act are 
applicable to tli.- Punjab, but in order to Lake advan¬ 
tage of the provi-don* of the Act it is necessary to 
show that a pri oiplo h n b m trau-gressed as oppo¬ 
sed to the non-obseivatico of prefioribad foriualitios. 

In 1 Q 62, defoudanl who was tho mortga^eo of the 
land io dispam. took »c ion ut d-r hengal Regulation 
XVII of l80b, alleging that tbo mortgage-doe J con¬ 
tained a chin-o I conditional sale Notioo was duly 
issued un i after the expiry of the year of grace defond- 
daut brought a suit for possession as owner, obtained 
a decree and was put in possession of the mortgaged, 
property as owner. As a matter of faot, the mortgage- 
deoil did not ooo tain any clause of conditional salo. 
lu 191J the mortgagor brought a suit to redeem the 
property : 


Held, that the fact that tho mortgage-deed did not 
contain a clause of conditional sale was immaterial 
as tho defendant having obtained a decree for posses¬ 
sion as owner, the mortgage must be deemed to have 
been extinguished and no rights survived to the 
iiiortgagor. 


Second appeal from tho decreo of the Addi¬ 
tional Judge, Rohtak, at Hissar, dated tho 5th 
May 1920, reversing that of the Subordinate 
Judge, 2nd Class, Rohtak, dated the 14th 
October 1919, and dismissing the plaintiffs’ 
suit. 

Mr. Manohar Lai, for the Appellants. 

Mr. C. L. Gulati, for the Respondents. 

JUDGMEM T.—The facts of this oase are 
that in tho year 1878 the laud in suit was 
mortgaged to the predecossors-in-titlo of the 
defendants by tho father of the plaintiff. The 
mortgage was without possession, but in 1879 
tho mortgagees were put in possession by the 
Judicial Assistant Commissioner. In 1882 the 
mortgagees took action under Regulation 
XVII of 1806 alleging that the deed con¬ 
tained a clauso of conditional sale, and a 
notice was duly issued .and the year of graoe 
expired on tho 13th of May 1883. As a 
matter of fact, tho mortgage contained no such 
clause and it is'established by Bhag Singh v. 
JJasawa Singh (1) that the words used therein 
did not create a mortgage by way of condi¬ 
tional salo. In tho same year tho mortgagees 
brought a suit for possossion and wore given 
a decreo 'haibat' in accordance with which they 
were formally put in possession as owners by 
the Tahsildar. It is now contended that, inas¬ 
much as tho proceedings under tho Regulation 
were irregular aud the form of the final decree 
was not that prescribed in O. XXXIV, r. 3 of 
tho present Code of Civil Procedure and in the 
Transforof Property Act, the mortgage is still 
alive and the mortgagor has a right to redeem, 
which lie can now enforce. Counsel has quoted 
ample authority for his contention, more 
especially M>mea Chomlhuri v. Boshan Ali (2), 
Someth v. Bam Krishna (3), Narayana Beddi v. 

(1) 50 P. R. 1906; 9 P. W. R. 1906. 

(2) 3 C. L. J. :;2S. 

(3) 27 0. 705; 4 C. W. N. 099; 14 lad. Deo. (N. 8 ) 
463. 
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Papayya (4) and Sulig Ram v. Muradan (5) 
and it is dear that had the suit been brought 
where the Transfer of Property Act was in 
force at the time of its institution the deoree 
obtained would not debar the mortgagor from 
pursuing his remedy and redeeming the prop¬ 
erty. In the Punjab, however, the position 
is quite different. The principles of the 
Transfer of Property Act certainly apply but 
in order to take advantage of the provisions of 
the Act it is necessary to show that a principle 
has been trausgrossed as opposed to the non- 
observance of prescribed formalities. It was 
clearly the practice at the time the suit in 
question was instituted to bring such a suit 
for possession as owner. It is true that the 
judgment speaks of a decree for possession 
being given in lieu of the sum due on the 
mortgage-deed but the decree itself which is 
very brief merely states that a decree ‘ baibat' 
is given. These words mean a decree for 
possession as owner. The fact that the clause 
of conditional sale was not really present is 
immaterial, for the deoree was quite clear and 
in accordance therewith the mortgagees 
became owners and were put in possession, 
as such, and have been in possession ever 
since, and oannot now bo disturbed. The 
mortgage was extinguished and no rights 
survive in the mortgagor. 

The appeal is dismissed with costs. 

Z. K. Appeal dismissal. 

(4) 22 M. 183; 8 M. L. J. 205; 1 lad. Dac. (N. 8 ) 
91. 

(5) 26 A. Ml; A. W. N. (1903) 20. 


RANGOON HIGH COURT 

Special Second Appeal No. 83 of 1922. 

June 20, 1922. 

Present Mr. Justice Mating Kin. 

AUNG KAING SAING and another— 

Appellants 

versus 

MAUNG SAN and others -Respondents. 

Mortgage—Gift by mortgaqors—Salc by donee- 
vendee , rights oj—Registration, whether amounts to 

nottce , 


The mortgagors, defendants Nos. 1 and 9, remaiued 
in possession of the land in suit for six years as mere 
squatters paying revenue to Government. They then 
gifted the land to their ohildren, defendants Nos. 3 
and 4, who oooupied the land, worked it, paid revenue 
thereon for 3 years, and thon sold it to defendant No. 5 
who made no inquiries as to their title. Plaintiffs 
mortgagees sued on foot of hie mortgage : 

Field (1) that defendants Nos. 1 and had no doubt 
the right to transfer their interest in tho property to 
anybody they pleased ; 

(9) that defendants Nos. 3 and 4 must be bold to 
have taken their property subject to the mortgage in 
favour of the plaintiffs if they had legal notioo of it 
and defendant No. 5 got nothing rnoro than her 
vendors lid. 

(4) that as the mortgage was by a registered deed 
the defendants must be doomed to have notice of it 
and plaintiffs were entitled to succeed. 

Special appeal against the decree of tho 
Divisional Court, Tenasserim. 

Mr. Ormiston , for the Applicants. 

Mr. Ginwala , for tho Respondents. 

JUDGMENT. —This appeal arises out 
of a suit for a mortgage-decree upon tho 
mortgage of a house and a piece of paddy 
land, effected by the first and second defend¬ 
ants. 

Tho controversy before me is in connection 
with the paddy land only. 

Tho mortgagors remained in possession of 
tho land for six years. Up to that timo they 
had not acquired the status of a landholder 
under the provisions of tho Lower Burma 
Land and Revenue Act. They woro mere squat- 
tors, paying revenue annually to tho Govern¬ 
ment. The first defendant had to go to tho 
civil jail at tho iostanoe of his creditors, hut 
before ho did so, ho transferred the land by a 
pyatpaing to the third aud fourth defendants 
who were his children. The pyatpaing is not 
before me, but the history of tho land 
shows that the transfer was made by way 
of an outright gift, as the words used show. 
The third and fourth defendants occup¬ 
ied the land, worked it, paid revenue thereon 
for three years, and then sold the land under 
a registered deed, to the fifth defendant. 

It is quite clear that, before buying tho 
property, the fifth defendant made no enquiries 
into the title of her vendors. A proposal was 
made by ono of them, and she relied on what 
ho said, and then bought tho property. 
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The 6rst question for consideration is whe¬ 
ther the third and fourth defendants went into 
possession of the land after the rights of the 
first and second defendants had ceased. If the 
question is answered in the affirmative, then 
the plaintiffs will have no further interest in 
the land as mortgagees. But the facts do not, 
in my opinion, justify an affirmative answer. 
As there was a transfer from the first and 
second defendants to the third and fourth 
defendants, whatever the nature of the trans¬ 
action may have been, this at least is certain 
that the third and fourth defendants went into 
occupation of the land in order to work it for 
their own benefit with the consent of the first 
and second defendants. 

That being the case, thore was a transfor 
of whatever interest the first and second defend¬ 
ants had in t,bo land to the third and fourth 
defendants. That the first and second defend¬ 
ants had the right to transfer their inter¬ 
est in the property to anybody thoy ploas- 
el, thore is no doubt: See In re Mating Now v. 
Ma Shwe Hmat f 2). What the fifth defendant is 
getting under her registered deed is also what 
tlio third and fourth defendants bad in the pro- 
portv, that, is, mere possossory title, the same 
kind of title a* the first and second defendants 
bad when they consented to tho third and 
fourth defendants going upon tho land. There¬ 
fore, the third and fourth defendants must bo 
held to have taken their property subject to 
the mortgage in favour of tho plaintiffs, if they 
can be held to have local notice of it, and tho 
fifth defendant gets nothing more or loss than 
the third and fourth defendants goo from tho 
first and second defondants. 

The mortgage was by a registered deed. If 
tho fifth defendant had enquired into tho 
title of her vendors, she would have discover¬ 
ed what title thoy really had In tho propTby, 
and what their predooessorR-in-title bad, 
and also what they had done with it ; 
that is to say. they would have discovered 
this registered mortgage and also tho 
fact of there hating boon a transfor from tho 
first and second defendants to her vomlors. 
But, as I said before, she has not made any 
enquiry whatever. Tho position then is, sho 
bad no actual notice of the plaintiffs' mortgage 
Can site ho hold to have constructive notice of 

O' RO lad 0»s 772, q b. H. It. 227; H JUir. L. T. 
10) 


the same ? There is a Bench ruling by this 
Court in Bank of Bengal v. Aung Tha Hla (2), 
which is now under appeal before their Lord- 
ships of Privy Couucil (P. C. A. No. 149 of 
1920). The appeal is still pending. In the 
meantime, I am bound by the ruling. It is 
there held that registration amounts to notice. 

I’hat decision must be applied to this case. 
The result is that plaintiffs must succeed. 

Thore will ho an ordinary mortgage-decree, 
not only for the house hut also for blip paddy 
land. There will be a sale decree in the usual 
terms in respect of the house and the paddy 
land in suit, with costs throughout. 

K. 3. n. Appeal allowed. 

(2) 47 Iq< 1. Cas. 771. 


PRIVY COUNCIL. 

Appeals from the Board of Revenue, 
Agra and Oudh. 

April 10, 1922. 

Present : —Viscount Cave, Lord Shaw, Lord 
Phillimore, Sir John Edge and 
Mr. Amcor Ali. 

JAI INDRA BAHADUR SINGH- 
Pda i nti ff—A ppe leant 

versus 

BIJAI RAJ KUNWAR— Defendant — 

Respondent. 

Oudh Rent Acl {XXII of 138G), S. 107 -Rent-free 
grant — Will, construction of — Legatee, whether can 
repudiate terms of Will— Sir Land , meaning of—Privy 
Council record —Courts, duty of. 

It, a 'laluqdar o( Oudli, in ado a Will whioh provid¬ 
ed that in the ovoot ol R dying sonloss, hi* brothors 
son J shall bo the ownor and tako possession ot all 
his movoablo and immovoablo proportion aud that 
his wife li shall got Rs. 5t0 per inonsom from the 
estates in oask besides tho Sir lands in her 
possession. Subsequently, R gilted Matiea C to D and 
appliod to tho Revenue authorities for mutation 
praying that tho Mauza may boootord in her name 
as muafi. After tho death of R, J having sue 
to assess tho Mauza to root, D sued for a declaration 
that sho was ontitled to hold it for bor life rob 
freo : 
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Held (1) That R intended by his Will to bequath to 
B an absoluto estate for her life in tho ‘ Sir lands 
in her possession ' and not merely a right of tenanoy 
other subordinate interest in them ; 

(2) that in confirmation of hia gift of Mauz<t C to 
his wife B rent-free for her life, R did by his will 
intend to bequeath and did bequeath to her tho 
Mauza for her life as a proprietor and without any 
liability to have it assessed to rent ; 

(9) that J, who took his interest in the Taluqa 
under the Will oould not repudiate tho condition of 
the Will that Mauza C should be held by B for her 
life rent-free. 

Parbati Kuntcar v. Deputy Commissioner of Khcri, 
47 Ind. Cas. 394; 15 I. A. Ill : 20 Bom. L. R. 10J5 ; 
5 0. L J. 133 ; 24 M. L. T. 292 ; 35 M. L. J. 525 ; 1G 
A. L. J. 855 ; 8 L. W. 5FG ; 5 P. L. W. 302 ; 23 G. L. 
J. 219 ; 41 A. 541 ; (1916) M. W. N. 880 ; 23 C. W. N. 
125 (P. C.), distinguished. 

The word Sir as used in Oudh applies to the land 
frequently assigned to junior branohes of a family 
for their support instead of breaking up the estate 
and giving them the anoestral shares to which they 
may bo entitled. 

It is tho duty of the Court to exercise control upon 
the wholesale inclusion of irrelevant documents in 
the preparation of a reoord of appeal to the Privy 
Counoil. 

Consolidated appeals from (a) a judgment 
and decree of the Board of Revenue for tho 
United Provinces of Agra and Oudh, and (5) 
from a decree of tho Court of tho Judicial 
Commissioner. Oudh. 

Messrs. Dunne, K. C., and A. Jackson, for 
the Appellant. 

Messrs. De Gruyther, K. C., and Kenworthy 
Browne, for the Respondent. 

JUDGMENT .—Thcso aro two consoli¬ 
dated appeals. In the earlier of these appeals 
Rani Bijai Raj Kunwar is the appellant, and 
Thakur Jai Indra Bahadur Singh is the res¬ 
pondent. It is an appeal from a decree or 
order of the 16th December, 1916, made by 
tho Board of Revenue of the United. Provin¬ 
ces of Agra and Oudh in appeal in a suit 
which was brought in tho Court of tho Depu¬ 
ty Commissioner of Khori, on the 19th March 
1915, by the then managor under the Court 
of Wards of the property of Thakur Jai Indra 
Bahadur Singh, then a minor, against Rani 
Bijai Raj Kunwar, to have Rs. 5,5-12-11-9 
assessed as rent on Mauza Chhauch under 


section 107G of Act XXII of 1886. In the 
latter of the two consolidated appeals Thakur 
Jai Indra Bahadur Singh is the appellant and 
Rani Bijai Raj Kunwar is the respondent. It 
is an appeal from two decrees, of tho 31st 
January and 30th August 1918, made by tho 
Court of the Judicial Commissioner of Oudh 
in appeal in a suit which was brought in the 
Court of the Subordinate Judge of Lakhimpur, 
on the 27th July, 1915, by Raui Bijai Raj 
Kunwar against Thakur Jai Indra Bahadur 
Singh, for adeclaration that sho was entitled 
to hold Mauza Chhauch for her lifo rent-free, 
under her deceased husband s Will, and that 
the Mauza was not liable to be assessed to rent 
during her life-time. It is to be mentioned 
here that a chak, which is within Mauza 
Chhauch, is known as Chak Khakra. That 
chak belongs to other persons ; in Chak Khakra 
neither of tho parties to those consolidated 
appeals has or claims interest or title. Where 
Mauza Chhauch is later referred to in this 
judgment, it is to be understood that what is 
referred to is Mauza Chhauch. excluding Chalc 
Khakra. 

After the suppression of the Mutiny of 1857 
the taluqa or estate of Mahowa, which includ¬ 
ed Mauza Chhauch, was, in tho Oudh Sum¬ 
mary Settlement, settled with Gajrang Singh ; 
ho died in 1860, and his brother Girwar Singh 
succeeded to tho estate. Girwar Singh died 
in 1865, and Balbhaddar Singh succeeded to 
the estate. Balbhaddar Singh died in 1898, 
and, on his death, his widow claimed to be 
entitled to the estate of Mahewa; her 
claim was resisted by Rajindra Bahadur 
Singh, who was Balbhaddar Singh s sou. He 
claimed to he entitled to tho estate. Lheso 
conflicting claims resulted in litigation, and 
ultimately tho Board of tho Judicial Com¬ 
mittee of the Privy Council decided that 
Rajindra Bahadur Singh was entitled to tho 
estate, and he entered into possession of the 
Mahewa estate in 19U5 or 1906. 

In tho first Regular Settlement in Oudh 
Mauza Chhauch (except Chak Khakra) was, 
with plots of cult vated lands iu eight other 
Mauzas, recorded under the heading sir as 
iu tho possession of tho widow of Girwar Singh. 
By that entry in tho Register it was meant 
that Mauza Chhauch and those other plots 
had been given to her by Girwar Singh for her 
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maintenance, Before the next Regular Settle¬ 
ment in (>udh the Revenue Authorities decid¬ 
ed that in future in the Revenue Registers 
only such lauds as were actually home-farm 
lands of the Taluqdar should be entered under 
tho heading of sir, and accordingly Mauza 
Chhauch was then entered in the Revenue 
Register as "muafi"- that is, as rent-free 
laud. When Raghubaus Kuuwar, widow of 
Balbhaddar Singh, took possession of the 
Mahowa estate under her claim of title, she 
was ontered in the Revenue Register as 
muafular of Mauza Chhauoh. 

After the decision in his favour of the Board 
of the Judicial Committee, Rajiudra Bahadur 
Singh.on tho 20th February 1906, obtained, as 
owner of tho Mahowa estate, possession of 
Mauza Chhauch and of all those cultivated 
plots in tho eight other villages. 

Rajindra Bahadur Singh, as the owner ol the 
o6tate of tuluqa Mahowa, had powers to give, 
sell, mortgage or bequeath tho taluqa or any 
part of it to whomovor ho pleased, but his 
widow, should ho leave one, would be entitled 
to maintenance suitable to her condition as 
his widow. Rajiudra Bahadur Singh in 1911 
handed over to Rani Bijai Raj Kuuwar, his 
wife, possession of Mauza Chhauch, and on tho 
1st .September 1911, he presented a petition 
to the Revenue Authorities, which, so far as 
is material, was as follows :— 

" 1. The petitioner is tho absoluto owner of 
taluqa. Mahowa, district Kheri, and the village 
of Chhauch bearing the ' hadbast ’ (boundary) 
No. 249 forms pait ol laiuqu aforesaid. Tho 
petitioner has all proprietary powers in respect 
of his taluqa. 


2. Tho petitioner has given the entire 
villugo of Chhauch to his wife as ‘ muafi ’. The 
revenue of this village would bo paid from tho 
income of the taluqa and tho village would 
always remain in tho possession of Ids wife, 
as revenue-tree ‘muafi'. 


9. 1 Ins application is, thorcloi'O, piosoutud, 
and 1 1 is prayed that entries regarding muta 
tion of names in favour ol tho aloresaid wife 
may ho made in the* Revenue department as 
herein prayed for and tho village may be* 
inteicd as 'muafi' ut.dcr cb 0 . 


On that the Tahsildav reported, on the 10th 
November, 1911, to the Deputy Collector as 
follows:— 

" Sir, —Au application was made by Thakur 
Raj Iudar Bahadur Singh .Taluqdar of Mahewa, 
to tho effect that he had given Mauza 
Chhauch in parganar Kheri to his wife as 
muafi, that its revenue would be paid from 
the taluqa, and that it might be entored in the 
name of the Rani as muafi. An enquiry was 
made. A writing from tho 'Taluqdar corrobo¬ 
rates tho contents of tho application. The 
Taluqdar has given Mauza Chhauch to his 
wife, the Rani, as muafi. As no document has 
been exeouted, mutation proceedings cannot be 
taken. Of course, as reported by the office, 
eutries can be made iu papers, under clause 6. 
Iu my opinion, there is no harm in making 
entires in this way. Under clause 6 A, under 
the bead of muafi, iu the column of remarks, 
these words should be written : “ Tho whole 
of this village lias been given by the Taluqdar 
to tho liaui as “ muafi " for her ‘ maintenance.’ 
lienee this report is submitted to sanction the 
entires aforesaid. ” 

Thereupon tho Assistant Collootor made the 
following order : — 

Claim lor mutation of namusiu respect of 
Mauza Chhauch, parguua Kheri. 

ORDER.—“ I have no objection to the 
above being noted iu tho remarks column. 

(Sd.) M. Abdul Latif Khan, Assistant 
Collector, 1st class. 

iith Deceml'Cr, 1912. ” 

lu the Register relating to Mauza Chhauoh 
it was accordingly entered that the village was 
rent-free land granted by tho zemindar, 
and undei the heading “ Remarks that 
“The whole of this village is by way of main¬ 
tenance allowance of Bari Bahu Sahiba (tho 
Rani Bijai Raji Kunwar) muaft on bohalf of 
“Talukadar" (Talukadar). It is not contended, 
on behalf of Rani Bijai Raj Kunwar, that, by 
the petition of the let September, 1911, and 
those entries in the Register, any indefeasible 
title in Monza ( bliiiucb for her life was con¬ 
ferred on her by Rajiudra Bahadur Singh, or 
that lie could not thereafter have sued under 
Act XK.ll of 1666, a? aiueudsd by Act 1\ o 1 
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1901, to have rent assessed upon the Mausa, 
but it is contended on her behalf that the 
petition of the 1st September 1911, and those 
entries in the Register consequent on ,it show 
that it was then Rajindra Bahadur Singh s 
intention that Rani Bijai Raj Kunwar should 
hold Mausa Chhauch for her life free of 
liability to pay rent. In fact, she held the 
Mausa from 1911 until his death rent-free. 

Rajindra Bahadur Singh died on the 1st 
October 1912. Rajiudra Bahadur Singh had, 
on the 14th June 1907, made his Will, 
which, so far as it is material, is as follows:— 

“ Will : I, Thakur Rajindra Bahadur Singh, 
Taluqdar of Mahewa, son of Thakur Sheo 
Singh, resident of Garhi Prasadpur, portaining 
to Mausa Madhaia, pargana and district Khcri, 
declare as follows :— 

" This borrowed lifo is uncertain, and God 
has not as yet blessed me with a son ; but I 
have a daughter, three years old. I have a 
strong hope that lie will grace mo with a male 
ohild. Therefore, in order to avoid a dispute 
in future, I make a Will to the effect that 
if a son is born to ms, he will be the 
owner, and take possession of tall my moveable 
aod immoveable properties after my death 
that in case 1 get more sons than one, 
the eldest will be the owner of all my 
estate according to the rule of succession to 
the ' Qaddi and the remaining sous will get 
allowance ; that if no male child is born to 
me, then dear Jai Indar Bahadur Singh, alias 
Jhunnu Bhaiya, sou of Kunwar Sheo Indra 
Bahadur Singh, who is the son of my own 
brother, shall bo the owner, and tako posses¬ 
sion of all the moveable and immoveable pro¬ 
perties owned and possessed by me at the 
time of my death, or to which I have a right 
of ownership or possession of any kind, or to 
whioh I may acquire a right in future, without 
the exception of anything or right ; that 
Musammat Jai Raj Kunwar, my wife, shall 
get Rs. 500 per mensem from the estate in 
cash, bo6idos the ‘sir’ lands in her possession ; 
that my wife shall bo the owner, aud tako 
possession of all my personal good6, such as 
clothes, ornaments, utensils used in eating and 
cooking, articles ol decorat on of the residen¬ 
tial bouse, etc.; that Rs. 200 per mensem shall 
be paid from the estate to my youDgor brother, 
Kunwar bhto Indar Bahadur biugh, who is 


living with me up to this time, besides the 
‘ sir' lands possessed by him, and both these 
two allowances in cash shall bo a charge on 
the estate, and the person in possession of the 
estate shall be liable for the same ; that the 
person in possession of the ‘ laluka ’ shall bo 
responsible to pay Rs. 50,000 for the expenses 
of each of the daughters who may be unmar¬ 
ried at the time of my death ; that if, God 
forbid, dear Jai Indar Bahadur Singh, afore¬ 
said, die iutestato without leaving a male 
child, then his nearest malo heir descending 
from Mahendra Bahadur Singh, Narendra 
Bahadur Singh and Sheo Indar Bahadur 
Singh, will be entitled to succeed to the ‘qaddi' 
and to be the owner of all the estate.” 

Thakur Jai India Bahadur Singh is the 
nephew described in the Will as Jai Indar 
Bahadur Singh, and Rani Bijai Raj Kunwar 
is in the Will referred to as Musammat Jai Raj 
Kunwar, the testator’s wife. 

Thakur Jai Indra Bahadur Singh did not 
suoeeed by right of inheritance to the 
Mahewa estate or to any part of it ; his title 
depends on the Will, aud such interest in 
the Mahewa estate as he has depends on the 
Will. He took under the Will, and not other¬ 
wise. On behalf of Rani Bijai Raj Kunwar it 
i6 contended that under the Will Mausa 
Chhauch ( Chak Khakra excepted) passed to 
her for her life free of rent, and that Mausa 
Chhauch will not vest in Thakur Jai Indra 
Bahadur Singh until she had died, and that 
until that event shall have happened Thakur 
Jai Indra Bahadur Singh will not lie the pro¬ 
prietor of Mausa Chhauch within the moaning 
of Aot WIl of 1886, as amended by Act IV 
ol 1901, or entitled to sue to have any ront 
assessed upon that Mausa. That contention 
depends upon the true construction of the 
Will, which involves the meaning of words in 
the Will which have been thus translated by 
the offioial translator : ‘ That Musammat Jai 
Raj Kunwar, my wife, shall get Rs. 500 per 
mensem from the estato in cash besides the 
sir lands in her possession. That is the 
official translator's rendering of the vernacular 
words in the Will. In the judgment of the 
Board of Revenue of July 1916, the words 
in question are translated thus : “ To my wife 
for lifo livo 1 undred rupees per mensem 
besides sirat maqbusa will bo given from the 
estate. In their Lordships opinion the two 
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translations have the same meaning. Sirat is 
the plural of sir, and sirat maqbuza means 
sir lands in possession. It does not appear 
to have been doubted by any of the Courts 
in that the Sir lauds in her posses¬ 
sion passed by the Will to Rani Bijai 
Raj Kuuwar as a rent-free estato for her 
lile. But the question is, what did Rajindra 
Bahadur Singh mean by “ sir lands in 
her possession ’ iu his Will ? That ho in¬ 
tended by his Will to bequeath to Rani 
Bijai Raj Kunwar an absolute estate for her 
life iu the sir lauds in her possession and 
not merely a right of tenancy or other subor¬ 
dinate interest in thorn, and that ho intended 
that she alone should be the proprietor of 
those lands during her life, their Lordships 
have no doubt. 

The Courts in India who have had these 
suits before them arrived at different conclu¬ 
sions as to what Rajindra Bahadur Singh 
meant by the words "sir lands in her posses¬ 
sion. The Deputy Commissioner of Sitapur, 
who tried the Revenue Court suit, in reference 
to the words “sir lands possessed by her," as he 
translated the Will, stated in his judgment 
fcl iat, 

'These last words must be taken to refer 
to the 'sir' lauds possessed by the Rani at the 
time of the testator's death. The village in 
suit is not ar land in the strict sense of the 
term, but I think there can be little doubt 
that the word 'sir' is used by the testator in a 
loose sense, and signifies ‘laud held as 
ntlzaru. J his is not seriously disputed by 
the plaintiff. It is then clear that the tes¬ 
tator wished that. the defendant should con¬ 
tinue to hold her uuzura■ ’ land rent-free lor 
her life-time. 

lie, however, being ol opinion that lhakur 
Jai Indra Bahadur .Singh was proprietor, and 
was thus entitled to sue to have Muuza 
Chhauch assessed to rent, gave Thakur Jai 
India Bahadur Singh a decree assessing the 
rent, from his decree there was an appeal by 
Rani Bijai ltaj Kunwar Singh to the Commis¬ 
sioner of the Lucknow Division, who in his 
judgment stated, in reference to Rajindra 
Bahadur Singh’s Will : 

By Ins Will he bequeathed to his widow 
. . . and the Sir or [iuz.ua land. . . . It had, 
before the lalulc.hir s death, been duly entered 
ao <juzaru held rout-tree. 


The present Talukdar, nephew of the late 
Talukdar, who is under the Court of Wards, 
succeeded to the property under the terms 
of the Will. He sues now to have rent assessed, 
as the rent-free (juzara of his aunt, tho widow 
of the testator. 

The Deputy Commissioner has decreed 
tho claim. It appears to me that the suit 
should never have been brought. The present 
Taluqdar, as represented by tho Court of 
Wards, is willing himself to be benefited by 
the terms of the Will. But ho wishes to 
deprive his benefactor’s widow of the benefit 
which was meant accure to her under tho same 
Will. Wo must clearly take it that the defen¬ 
dant-appellant is entitled under tho terms of 
the grant or Will to hold this village rent-free 
for her life." 

Tho Commissioner of the Lucknow 
Division dismissed the Revenue Court suit. 

rom that decree dismissing the suit Thakur 
Jai Indra Bahadur Singh appealed to the 
Board of Revenue. The Board of Revenue in 
their judgment 6aid : 

‘ It is urged by tho respondent that under 
tho Succession Act of 1865, sho has dovised 
(had devised to her) the land hold by her as 
strut mu,[baza, and the effect was to give hor a 
proprietary title for life. It is further urged 
that, as the village in suit was hold by her 
in the same way as sho had held tho other 
lands at the time of the Will, that tho 
result of tho Will also was to confer on her a 
proprietary grant for life of this village. It 
may bo admitted that tho words sirat maqbuza 
in tho Will were certainly intended to cover 
the rent-free grants held by her at tho timo 
of tho execution of tho Will. The appellant 
argues, however, that thoro is a great differ¬ 
ence hot ween a wholo village and plots of 
land within a village, however numerous tho 
latter might be, and that a wholo village could 
not bo termed sir, however loosely tho word 
is used, and that tho fact that tho previous 
Taluqdar made a separate application in 1911 
about tho whole village clearly shows that ho 
meant to differentiate it from tho other land, 
and lor this argument there is a good deal to 
bo sai l. 

In tho result, the Board of Revenue hold 
that section 107U of Act XXII of 1886, as 
amended by Act IV of 1901, applied, and made 
a decree assessing Mauzu Chhauch to rent. 
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From that decree Rani Bijai Raj Kunwar has 
appealed to His Majesty in Council 

The Subordinate Judge of Kheri, before 
whom the civil suit first came, framed six 
issues, the first of which was, “Is the suit not 
cognizable by the Civil Court ?” He held that 
the questions whether the plaintiff (Rani Bijai 
Raj Kunwar) was “entitled to hold the village 
(Mauza Chhauch) rent-free as a life interest 
bequeathed to her undor her late husband's 
Will and that she is not liable to assessment 
of rent during her life-time” were exclusively 
for the Court of Revenue, and by his decree 
dismissed the suit. Rani Bijai Raj Kunwar 
appealed from the decree to the Court 
of the Judicial Commissioner of Oudh. 
The learned Judicial Commissioners on the 
appoal hold that the Civil Court had jurisdic¬ 
tion to entertain the suit for a declaration of 
Rani Bijai Raj Kunwar's legal title to Mauza 
Chhauch under her husband’s Will, but that 
the Civil Court had not jurisdiction to give 
her a declaration that Mauza Chhauch was 
not liable to be assessed to rent during her 
life-time, and remanded the suit to the Court 
of the Subordinate Judge for the trial of cer¬ 
tain issues. 

The suit on the remand came beforo another 
Subordinate Judge, who apparently was not 
himself familiar with tho popular descriptions 
in Oudh applied to lands held for maintenance. 
He recorded much evidence on the subject. 
Ono of the witnesses, who had been for some 
jroars a Naib-Tahsildar in Lakhimpur, said : 

Every sort of cultivated land, whether rent- 
freo or assessed to rent, and whether hold by 
grantee, or Shankahapdar, and under-pro¬ 
prietor or ordinary tenant, is commonly called 
sir. I never heard a whole village called as 
sir of any body, though I heard a whole 
village called a ijuzara of a guzaradar." Tho 
Subordinate Judge's comment on tho Naib- 
Tahsildar s evidence was : “llis ovideuce goes 
to show that when a member of a TaluqJar's 
family cultivates guzara land given to him and 
calls it his sir, others also call it by tho same 
name.” Another witness said : "Thakur Rajiu- 
dra Bahadur Singh thought that land given to 
the mnmbors of a Taluqdar’s family for thoir 
guzara are called their sir. He considered tho 
village Chhauch to be sir of the plaintiff (Rani 
Bijai Raj Kunwar).” There was much other evi¬ 
dence, and in conclusion the Subordinate Judge 


found that “ the word .sir is used in common 
parlance to describe a muafi grant of plots of 
land made to a member of the Talnqdar’s 
family for maintenance, but that a whole 
village assigned for a similar purpose is not 
called by tho name of sir ... I find that the 
words ‘ sirat-maqbuza ’ were used in tho Will 
in this sense.'' 

On the return to the order of remand the 
learned Judicial Commissioners proceeded to 
consider what Rajindra Bahadur Singh meant 
by tho term “ sirat-maqbuza ” (sir lands in 
possession) which he used to desoribe the be¬ 
quest to his wife Rani Bijai Raj Kunwar. They 
considered that tho opinions expressed by the 
witnesses on that subject did not possess any 
particular valuo for the decision of that ques¬ 
tion. It has not been shown to thoir Lord¬ 
ships that the Judicial Commissioners formed 
an incorrect estimate of the value of that oral 
evidence. The loarned Judicial Commissioners 
took, in their Lordships" opinion, safer ground 
for tho consideration of that question in 
tho history of tho manner in which Mauza 
Chhauch had been dealt with since it had 
been settled with Gajrang Singh, and par¬ 
ticularly by Rajindra Bahadur Singh. They 
also placod great reliance on tho introduction 
to tho late Mr. Sykes’s well-known and 
valuablo compendium of tho Law relating to 
t'ne Taluqdars of Oudh, and quoted tho follow¬ 
ing passage which occurs in Mr. Sykes’s 
observations on tho various classes of sir in 
Oudh. Mr. Sykes, in discussing that subject, 
stated that :— 

Amongst the various classes of sir undor- 
proprietors who never had the full and exclu¬ 
sive proprietary right of tho whole village is 
tho laud frequently assigned to the junior 
branches of a family for thoir support, instead 
of breaking up the estate and giving them the 
ancestral shares to which they were entitled. 
Such appanages are known in Oudh by tho 
name of sir. They also form ono and the 
chief class of Jew an Bu t, whioh is a name also 
sometimes applied to this class of sir. Wholo 
villages assigned in this way were also called 
Dhayat villages.” 

In support of that statement by Mr. Sykos, 
the Judicial Commissioner quoted a passage 
from Volume I of tho Oudh Gazetteer of 1877 
which was published undor tho authority of 
the Government, and a passage from the 
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Fyzabad Settlement Report of 1880. The 
passage from the Oudh Gazetteer is as 
follows : — 

“Second, it was common to assign to the 
junior branches of a family certa : n lands for 
their support, instead of giving them the an¬ 
cestral shares to which they were entitled. 
Such appanages were also known as sir." 

The passage quoted from the Fyzabad 
Settlement Report runs thus : — 

"233. Sir is in most cases an appanage 
of proprietorship, the lands constituting tho 
home-farm of a proprietor. It is the name, 
too, given to tho lands assigned to the junior 
branches of a family in lieu to the ancestral 
shave to which they ware entitled. " 

The lndica! Commissioners did not overlook 
the fact that the passages which they quoted 
from tho Oudh Gazetteer and the Fyzabad 
settlement Report had referoneo to tho 
District of Fyzabad and not to Oudh gene¬ 
rally. They observed in their judgment : 

The above quotations refer to tho District 
of Fyzabad, but the meaning of tho world 
sir, given therein, appears to us daily 
to'he a meaning which was applied gener¬ 
ally in Oudh. Nor did the Judicial Commis¬ 
sioners overlook section 108 of Act XXII of 
1R8G, which enacted how tho term "sir" should 
lie understood officially in Oudh. In refcrcnco 
to that section they said: “Th restricted moan- 
in;- of tho word sir given in Act XXII of 1986 
is a moaning based, to some extent, upon tho 
meaning of tho word in tho Province of Agra, 
and is largely tho creation of the English 
Revenue Authorities. Wo consider that the 
learned Counsel for the appellant (Rani Bijai 
Raj Kumvar) is correct in his contention that 
tho word sir used by an Oudh man would bear 
tho meaning assigned to it by Mr. Svkes and 
would not bo confined to tho meaning which it 
bears in Act XXII ut 1886.’’ Their Lordships 
see no reason to di -agree with that conclusion 
of tho learned Judicial Commissioners 

Referring to tho history of taluqa Mahewa, 
tho Judicial Commissioners correctly stated in 
their jud"mout that dnuza ( ‘hhauch (excepting 
Ch ib- Khakri, which belonged to another and 
distinct family) and cultivated plots in oiglit 
other villages af tho taluqa wore in the 
possession of Rani Bijai Raj Kunwar at tho 
time of her husband's death ; that porno 
of those plots had boon handed over to her by 
hor husdand, Rajindra Bahadur Singh, in 


1907, and tho remainder of them in 1908 • 
that he had instructed the Patwari to have 
them entered in the Revenue Register in her 
name, and that those plots of cultivated lands 
had been entered into the first Regular 
Settlement as tho "sir " of the widow of 
Girwar Singh. The Judicial Commissioners also 
stato that the Counsel who appeared before 
th.im admitted that those plots of cultivated 
lands in the eight villages were sirat maqbuza 
and must he given to Rani Bijai Raj Kunwar 
under tho terms of tho Will, but ho contended 
Mauza Chhauch could not pass to hor under 
the description of that Strut maqbuza. The 
Judic al Commissioners came to the conclusion 
that in 1911 Rajindra Bahadur Singh had given 
Mauza Chhauch (excepting Cliak Kbakra) to 
Rani Bijai Raj Kunwar as rent-free, and that 
tho description sir maqbuza included Mauza 
Chbauch (loss Chak Khakra), and that under 
the Will she took an estate for her life in 
tho taluqa free of rent, and they gave her a 
decree declaring that she “is entitled to hold 
possession during her life of the village 
Chbauch, less Chak Khakra, pargana and dis¬ 
trict Kheri, under tho Will dated the 14th 
Juno 1907, executed by Thakur Rajindra 
Bahadur Singh the lato Taluqdar of Mahewa." 
Irom that dccroo Thakur Tai Indr a Bahadur 
Singh lias appealed to his Majosty in Council. 

Alter a careful consideration of all tho facts 
in these consolidated appeals, their Lordships 
have come to the conclusions that the words 
sirat maqbuza in tho Will did apply to and 
cover not only sir lands which might be ac¬ 
curately described as sir. but also Mauza 
Clihauchdcss Clink Kbakra), and that Rajindra 
Bahadur Singh in confirmation of his gift of 
1911 to his wife, Rani Bijai Raj Kunwar of 
Mauza (’hhauch (less Chak Khakra) rent-free 
for her life, did by his Will intend to bequeath 
and did bequeath, to hor Mauza Chbauch 
(less Chak Khakra for hor life as a pro¬ 
prietor, aud without any liability to have 
it assessed to rent; and they also are of 
opinion that Thakur Jai Iiulra Bahadur Singh, 
who takes his interest in taluqa Mahewa under 
that Will, aud whoso only title to any part of 
taluqa. Mahewa is under that Will, cannot 
repudiate the condition of tho Will that Mauza 
Chbauch should ho held by Rani Bijai Rani 
Kunwar for her life rent-free. 

It has doon contended on behalf of Thakur 
Jai India Bahadur Singh in those consolidated 
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appeals that the deoision of the Board in 
Parbati Kunwar v. The Deputy Commissioner 
of Kheri (1) governs this case. This contention 
was based on a misconception. In that case 
the plaintiff, who sued for an enhancement of 
rent, was the “proprietor” of the mahal there 
in question within the meaning of section 
107 A of Act XXII of 1386, as amended by 
Act IV of 1901, and was suing a thikadar 
who held under a lease. In this case Thakur 
Jai Indra Bahadur Singh is not a proprietor 
of Mauza Chhauoh or of any part of it, and 
will not be the proprietor while Rani Bijai 
Raj Kunwar continues to be the proprietor 
for her life, and Act XXII of 1836, as amend¬ 
ed by Act IV of 1901, does not apply. 

Their Lordships will kumply advise His 
Majesty that the appeal in which Raoi Bijai 
Raj Kunwar is the appellant should be allowed 
with costs, and the decree or order of the 
Board of Revenue of the United Provinces of 
Agra and Oudh of the 16th December 1916, 
bo set aside and the decree of the Commis¬ 
sioner of the Lucknow Division of the 7th 
January 1916, bo restored and affirmed, 
and that the appeal in which Thakur Jai 
Indra Bahadur Singh is the appollant be dis¬ 
missed with costs. 

In parting with this case their Lordships 
desire to add one further observation upon a 
matter which in other cases, has often before 
been animadverted upon, but apparently with 
small result, namely, the manner in which 
the record in Thakur Jai Indra Bahadur 
Singh's appeal has been prepared. When this 
record, which consisted of 1131 pages, was 
recoived by the Registrar of the Privy Coun¬ 
cil, it appoared to him that a large part of it, 
consiting of lists of property in tabular form, 
was unnecessary for the purposes of the 
appeal, and he communicated this view to the 
London Solicitors with a suggestion that 
Counsel should be consulted as to elimin¬ 
ating this portion of the printed book. As a 
result, the parties agreed between themselves, 
on the advice of their Counsel, to omit 
over 800 pages, which were taken out of the 
books and not referred to again, and this 

(1) 47 Ind. Cub. 394; 45 I. A. Ill; 20 Horn. 
L- R. 1095 ; 5 O. L J. 453 ; 24 &1. L T. 2j2; 85 M. 
L. J. 625; lfi A. I . J. 865 ; 8 L. \V. 586 ; 5 p. L. 
W. 302; 28 0 L. J. 249 ; 41 A. 541 ; (1918) M W. 
N. 8b0; 23 0. W. N. 125 (P. C.). 

1 C—38 


shows that they should never have been 
included. The persons primarily responsible 
for this reckless waste of money were no 
doubt Thakur Jai Indra Bahadur Singh and 
his advisers in India, and had he won the 
appeal he would certainly not have received 
any costs in respect of this part of the record. 
But, at the same time, their Lordships think 
that a duty lies upon the Court to exercise 
control upon the wholesale inclusion of irrele¬ 
vant documents, a duty which in this case was 
certaintly not performed. A few weeks 
ago, in another appeal from the same 
Court, their Lordships drew attention 
to the fact that the record contained at least 
781 unnecessary pages, and they do so again 
with the earnest hope that the Judges of the 
Court of the Judicial Commissioner will take 
such steps as will prevent in the future the 
continuanco of what their Lordships consider 
a 6candal and a hindrance to the proper ad¬ 
ministration of justice. 

Messrs. James Gray & Son , Solicitors for 
the Appellant. 

Messrs. T. L. H’ilsou & Co., Solicitors for 
the Respondent. 

K. S. D. Appeal allowed 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 881 of 1920. 

July 10, 1922. 

Present :—Mr. Justico Richardson and 
Mr. Justice Suhrawardy. 

SARAT CHANDRA DAS—Defendant 

—Appellant 
versus 

Sm. SARAJINl RUDRAJA— Plaintiff 

—Respondent. 

Registration Act ( XVI of 1908), s. 17 (2) (vt)—Com¬ 
promise deed — Agreement to lease—Agreement embodied 
in decree— Registration. 

A compromise incorporating an agreement by way 
of lease ia inadmissible in evidence unleas registered 
even though it haa been embodied in a decree, 
esuob an agreement ia nob within the exception con- 
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tained in sub section (2), ol. (vi> of seotion 17 of 
the Registration Act. 


Hunanta human Drbt v Uidnapore Zemindar, 
L,ompan V Limit'd, 53 lad Ca*. 594; 46 I. A. 240- 47 
C: 48 j; 21 C W. N. 177; 37 M. L. J. 525; 17 A L J 
“ l7 0 (^ 2C » M W N. 66: 27 M. L. T. 42. 11 L-w! 
301 ; 3 L C. L. J. 293 22 Bom L. R. 433 (PC) 

followed. 


Pranal Anncc v. Lakshmi Annec, 20 I. A. 101 0 0 
\\ . N. 185; 22 M. 50 i Bora. L. K 891 9 M L J 

)vr ? rV-' P; u i' 5lfi : S ,ud - Dea s ’) 363 

\ t. O.), diBtingui-hed. 

Appoal against the decree of the Subordi¬ 
nate Judge of Sylhet, dated the Gth April 
1920. 


(Sachu Ram s son and successor) on 
several grounds, the main defence being that 
tlie relationship of landlord and tenant 
between the parties bad not been established. 
The Courts below bavo rejected the defence 
set up and given the plaintiff a decree for his 
share of the rent at the rate olaimed. The 
appellant before us is the principal defendant 
or the defendant, as I shall now call him. 

The only other fact requiring mention is 
that the lower Courts have found that rent 
was paid by the defendant or his father at 
the compromise rate up to the vear 1318 
(1911). 


JUDGMENT. 

Suhrawardy, J.— The facts of this caso 
may be shoritly stated. 

The owner of Taluk Kalim Raja granted a 
patm of cortain lands in the taluk to Sachu 
Ram who went into possession. In .905 
Ichamoyi, the mother, and Mandakini, the 
daughter, of the taluhlar brought a suit 
against .-achu Rum, alleging in effect that the 
grant nominally made to him was for their 
benefit and praying for an account of the pro¬ 
fits of the patni. The suit ended in a compro¬ 
mise, dated 16th December 1905, under which 
Sachu Ram admitted that the palm right v.as 
in the plaintiffs and agreed to hold possession 
of the lands as their tenant at an annual rent 
of Rs. 42-8-0. Provision was also mado for tlie 
payment of arrears of rent at that rate. A 
copy of tlie petition of compromise is on the 
present record, but no copy of the decree in 
tlie suit of 1905 lias been filed, the record of 
that suit having, it is said, hoen destroyed by 
firo The Courts below have referred, how¬ 
ever, to an entry in the general Register of 
suits showing that the suit was decreed in 
accordance with the petition of compromise 
aud are of opinion that the petition was incor¬ 
porated in the decree. Regard being had to 
tlie usual practice in such cases, 1 see no 
reason to dissent from that opinion. 

The plaintiff in the present suit has purchas¬ 
ed Mandakini s share in the patm and claims 
arrears of rent at the compromise rate for the 
years 1322-1324 and part of 1325 (rouchly 
1915-1918). The representatives of Ichamoyi 

aie impleaded as defendants. The claim 
was resisted by the principal defendant 


J'he argument turned ou the legal effect of 
the unregistered petition of compromise and 
the decrco based thereon. For the plaintiff it 
is not disputed that the petition embodies an 
agreement operating as a demiso and is, there¬ 
fore, a lease within the meaning of the Registra¬ 
tion Law. Being a lease reserving a yearly rent, 
it should have been registered under section 17 
cl. (</) of the Registration Act of 1877. 
Under section 49 ' no document required by 
section 17, to bo registered shall,” if not regis¬ 
tered, affect any immoveable property com. 
prised therein "or ho received as evidence of 
any transaction affecting such property.” 

The defendant lias throughout maintained 
that tho agreement on which the plaintiff 
founds being inadmissible thcro is no evi¬ 
dence on which tho Courts below could hold 
that lie was a tenant undor the plaiutilf hold¬ 
ing on tlie terms of that agreement. 

For tho plaintiff it was argued, firstly, that 
an agreement incorporated in a deoree do09 
not require registration, and, secondly, that tho 
Courts below were right in bolding, on tho 
authority of their Lordships’ decision in 
Mahomed Muza v. Aghor Kumar Gantjuli ( 1 ). 
that the plaintiff was entitled in equity to 
tho rent which ho claims on the footing that 
tho agreement, if not formally implemented, 
had been carried out aud acted upon. 

In reference to the first contention, Tranal 
Annec v. Lalcshmi Annec (2), was cited for the 

(1) 2r jnd. Caa. 930 ; 42 I. A. 1 ; 42 C- SOI ; 19 0- 
W. N 260 ; 17 Born. L R. 420 ; 21 C L J. 231 ; 28 
M. L. J 548 ; 13 A. L J. 22 » ; 17 M L. T. 143; 2 L 
W. 266 ; (lal5i M. W. N. 621 (P. C.). 

(2) 2G 1. A. 101 ; 3 C. W. N. 486 ; 22 M. 508 ; 1 
Horn. L. R. ;»94 ; 9 M. L. J 147 ; 7 Bur. P- 0. J. 
616 ; 8 lud. Deo. N- 8. 86a (P. C.). 
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plaintiff and Hemanta Kumari Debi v. Midna- 
pore Zemindari Company (.3) for the Defen¬ 
dant. 

In my opinion, the question is concluded by 
the reasoninig of their Lordships in Hemanta 
Kumari s case (3). In Pranal Annee's case (2) 
their Lordships were not dealing with the 
case of a decree incorporating an agreement by 
way of lease which, under cl ( d ) of section 
17, and section 49 of the Act of 1877, and the 
present Act would not he admissible in 
evidence unless registered. Under the terms 
of section 17, as it stands in both those 
Acts, such an agreement is not within the ex¬ 
ception now contained in sub section (2), cl. 
(in), which say6 that nothing in els. (b) and (c) 
of section 17 [omitting therefore els. (a) and 
(d)] applies to any decree or order of a Court. 

The compromise agreement in the present 
case operated as a demise and should have 
been registered. Not having been registered 
it is pnma facie inadmissible in evidence as a 
lease. 

The decision of the Courts below in the 
plaintiff’s favour purports, as I have said, to 
be based on the equitable doctrine to which 
their Lordships adverted in Muhomed Musa v. 
Aghorc Kumar Ganguli (1), and Malraju 
Lakshmi Venhagyama v VenlcaLa Narasimha 
Appa liao (4). In this appeal reliance was 
placed on the defendant’s behalf on the 
recent decision of Rankin, J., in Sanjib 
Chandra Sanyal v. banicsh Kumar Lahiri (5). 

If the present case, however, admits of a 
deo'sion in the plaintiff’s favour even on the 
assumption that the agreement in the suit of 
1905 is not admissible either as a lease or as 
evidence of an oral agreement to the same 
effect, it is unnecessary to discuss the debated 
questions or to oxpress any opinion in regard 
to them. 

Here, if the agreement in question is inad¬ 
missible as a lease, it is still, in my opinion, 

(3) 58 Ind Caa. 594 ; 4(1 I A. 240 ; 47 C. 486 : 24 
C- W. N. 177 ; 37 M. L. J. 625 ; 17 A L J 1117 ; 
<1920) M. W. N. 66 ; 27 M L. T. 42 ; 11 L. W. 801 ; 
81 C. L. J. 298 ; 22 Bom. L. R. 489 (P. 0). 

(4) 34 lnd. Cas. 921; 43 1. A. 138; 89 M. 501; 20 C. 
W N. 1051 ; 14 A L J. 797 ; 81 it. L. J. 58 ; (13161* 

2 M. \V N. 6:1 *. 20 M. L T. 37 ; 4 L. W. 59 ; 19 Bom. 
L. R. 651 ; 24 C. L J 279 (P. G ). 

16) 6J lnd. Cas. 877 ; 26 0. \V. N, 321; 43 G. 507; 
U922) A. I. R. C. 136 


admissible in evidence so far as it contains an 
express admission by the defendant in the 
suit of 1905 of the title of the plaintiff in that 
suit as patnidars In respect of such admis¬ 
sion, the agreement, if it comes at all within 
section 17 of the Registration Act, would fall 
within cl. (b) or cl. (c) and the exception in 
sub-section (2) (ft) would apply to it. The 
Courts below have found that rent at the 
rate now claimed was paid for a number of 
years to the plaintiffs in the suit by the pre¬ 
sent defendant or his father. It is truo that 
there was no change of possession. The de¬ 
fendant was in possession before the suit and 
ho continued in possession after the suit, but 
he attorned to the plaintiffs, one of whom is 
the predecessor of the present plaintiff. 

These be’mg the facts, the case of Ameer Ali 
v. Yakut> All Khan (6), which was not referred 
to in the argument but to which my attention 
has since been called, would seem to be 
authority for saying that the relationship of 
landlord and tenant between the parties is 
established and that the rent duo is that 
which the defendant has been paying. 

I may add that 1 do not know whether 
the defendant appreciates his position. In 
view of the admission made in the agreement 
in the suit of 1905, if he is not a tenant, he 
would appear to be a more trespasser liable 
as such to be ejected. 

Without endorsing all the reasons given in 
the judgments of the Courts bolow, 1 am not 
satisfied that the conclusion which those 
( ourts have reached i6 erroneous and, in 
my opinion, therefore, the appeal should bo 
dismissed with costs. 

1 he cross-objection of the plaintiff is not 
pressed and is, therefore, dismissed without 
costs. 

Richardson, J.—I agreo. 

N. H. c. Appeal dismissed. 

25 led. Caa. bOd ; 41 C. 347 : 19 C. L. J. 499. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 2 of 1922. 

July 23, 1923. 

Present Mr. Justice Abdul Raoof 
and Mr. Justice Fforde. 

MUHAMMAD SHAFI and another 

—Defendants—Appellants 

versus 

Mt. KALSUM BI and others—Plaintiffs 
and Defendants—Respondents. 


Muhammadan Lam-Minor.-Mother, sale bi), of 
minor s property, validity o/_Parda nashin ladri, 
transfer b;i — Fraud —Durden oj proof. 

Under tbo Mahammvdan Law a mother ha* no 
power to dispose of immoveable proporty belonging 
tj hor minor obildren, and a sale of suoh property by 
tno mofchor ia ab iy\itio void. 


imamband, v. Mutraddi, 47 Ind. Cas. 51S ; 45 G. 
818 : 36 M. L. J. 122 ; ig A L. J. «00 ; 24 M L T 
830 ; 2y C. L. J. 409 : 23 C W. N. 50 5 P. L. W 27G 
20 Bom L. R. 1022 ; (1919) M \V. W. <jl <» r, \v’ 
618 ; 45 I. A. 73, followed. 


If a transferee from a parda nashin lady comes into 
Lourt to enforce a deed cxeoutod byher.it lies upon 
him to provo that it was obtained from her fairly, 
that the terms of the deed woro explained to her.’ 
that she had independent advice before exooutiuff the 
need, and that *ho had benefited by it. 


On the other baud, whori a parda nashin lady comes 
into Court a B a plaiutifl with speoifio allegations of 
fraud and dooeption it lies upou her to mike out n 
prtma facie case boforo the transferee can be called 
upon to show that tbo deed had beeu properly ob- 
tadnod from hor. 


Xanshari Ihgum v. Inttzar JJtgum, A. \V N. (1899) 
25 ; Kalec Pcrchad Tcwarr.c v. Itajah Sahib Pcrshad 
Seer, 12 M. I. A. 232 ; 12 W. R. G (p C.) ; 2 B L. K. 
'll (P. C.). 2 Suth P. G. J. 225 ; 2 Sar. P. C. J 429 ; 
20 E. R. 345 ; b,i,ari /.al v Haluba Dibi, a A 207 

r/ Y' N r, (1 ,* 36) <J1 : 6 lDd - Deo < N S.) 5b Moonshce 
Duzloor Ruhcem v. S hum soon Ntssa fieiium, n M. | 

P p 5 \ m' 1 2 Suth ' P - '■ 59 ; 2 Sar. 

P C. J 269 ; Marsh 236 ; 20 E.K. 2Ob, (P. C.), relied 
on. 


She 9 "i bd 11 Kocri v 
127 : 0 c. W. N. cm : 
J. 304 ,distinguished. 


Jngo Bibi 

4 Bom L 


• 20 C. 749 ; 29 I. A. 
414 ; 6 Sar. P. C. 


First appeal from the decree of the Senior 
subordinate Judge, Delhi, dated the 6th June 
1921, decreeing the claim. 

Dr. Sir Muhammad, Iqbal , for the Appel¬ 
lants. 

Messrs. Aziz Ahmad , Ghulam Rasul and 
Mohsin Shah , for the Respondents. 

JUDGMENT. —This appeal has arisen out 
of a suit brought by Musammat Kalsum Bi and 
others for the cancellation of two sale-deeds 
executed by her and others in favour of the 
appellants Mahomad Shafi and Abdul Rashid. 
1 he parties to the suit belong to a class of 
Musa l mans called Punjabi Mahommadans. 
They carry on trade and are well-known for 
thou* keen business instinct. Besides carrying 
on trade some of them own lands and houses 
also. The pedigree-table given in the judg¬ 
ment ot the Trial Court shows the re¬ 
lationship between the parties concerned in 
this appeal. Abdul Rashid, Mahomad Shafi 
and Riaz-ud-Din were three brothers being 
the son6 oi Aziz-ud-Din. Riaz-ud-Din had 
married two wives. By his first wife AfttS- 
6 animat Mobd-ul-Nisa, who pre-deceased him, 
lie had two sons and two daughters, namely, 
Bashir-ud-l )in, Shuja-ud-Din, Musammat 
Sughra Ian and Mussammat Ashraf-ul Nisa. 
By 1 1 i6 second wife Musammat Kalsum Bi ho 
had five children, namely, Iqbal Ahmad, son, 
and Musammat Mussart Begum, Musaiyunat 
Kudsia Begum, Musammat Amat-ui-Basit 
and Musammat Zubaida Begum, daughters. 
Riaz-ud-Din died on the 9th of March 1914. 
In the year 1913, in his lifetimo, bo stood in 
need of money to pay oil certain creditors. 
Under a deed, dated tho 1st of July 1913 ho 
borrowed Us. 6,000, from his wife Musammat 
Kalsum Bi. The document was written in tho 
shape of a conditional sale-deed. Musammat 
Kalsum Bi had to go to Lahore to her brother 
Sheikh Muhammad Naki, an Honorary Magis¬ 
trate, to get money from hjui in order to pay 
hor husband Riaz-ud-Din. On her arrival 
at Lahore she did not find her brother there 
but succeeded in raising Rs. 2,000 in bis 
absence and returned to Delhi. Later on, Sheikh 
Muhammad Naki went to Delhi and handed 
over to his sister on the 11th of July 1913, 
six curroncy notes of Rs. 1,000 each out of 
which tho balance of Rs. 4,000 was paid to 
Riaz-ud-Din. Sheikh Muhammad Naki obtain¬ 
ed a written receipt from his sister, Musammat 
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Kalsum Bi, who signed it with her own pen 
in Persian character. This is translated and 
printed at page 8 of the paper-book in First 
Appeal No. 2784 of 1915. Shortly after this, 
the joint property of the three brothers was 
partitioned and one-third was alloted to each 
of the brothers. On the death of Riaz-ud-Din 
the property conditionally sold to Musammat 
Kalsum Bi was mutated in her name, in spite 
of objections raised by her step sons. There¬ 
upon Baskir-ud-Din and Shuja-ud-Din, the 
step sons, brought a suit against her for the re¬ 
covery of their share (2si96 ths.) of inheritance 
in the property left by their father. That suit 
was resisted by Musammat Kalsum Bi on the 
ground that the property had been sold to her 
absolutely for Rs. 6,000 by a sale-deed, dated 
the 1st of July 1913. Mr. Dundas, the District 
Judge, however, held that the property had 
been only conditionally sold as a security for 
the Rs. 6,000 lent by her to her husband 
Riaz ud-Din. It was found by the learned 
District Judge that a sum of Rs 7,400 was 
due to Musammat Kalsum Bi, namoly, 
Rs. 6.000 paid by her under the conditional 
sale-deed and Rs. 1,400 which she had paid 
to Musammat Mubammadi Jan and Musam¬ 
mat Shamas-uI-Nisa to adjust the partition 
of the proporty in suit. A decree was passed 
in favour of the plaintiffs on the 29th June 
1915 for joint possession by redemption of 
28 96 ths. of the property in suit on payment of 
28 96 ths. of Rs. 7,400, i. e., Rs. 2,158-5-4, toge¬ 
ther with the defendant's costs in this suit. 
Against this decree Mus immat Kalsum Bi 
hied an appeal in the Chief Court which was 
registered as First Appear No. 2784 of 1915. 
Under the conditional sale-deed of the 1st of 
July 1913, to which the litigation just referred 
to related, four properties were mortgaged, 
namely :— 

U) 1 (3rd of a house called Jamanwala. 

(2) l|3rd of ah ouse called Nibwala. 

(3j 113rd of two plots of agricultural land 
in Chandrawal Ckah Dhanishmand 
Khan. 

*4) 1 1 3rd share in a garden called Dolawa 
in Ladhaura Kalan. 

In addition to the first appeal pending in 
the Chief Court Musammat Kalsum Bi was 
carrying on litigation against her husband’s 
brothers, both in the Civil and the Revenue 


Courts. She had brought two suits for ac¬ 
counts—one in the Revenue Court and the 
other in the Civil Court. On the 30th of 
August 1918 Musammat Kalsum Bi on her 
own behalf and as the guardian of her minor 
children, Iqbal Ahmad, Musammat Mussarrat 
Begum and Musammat Kudsia Begum, exe¬ 
cuted two sale-deeds in favour of Abdul Rashid 
and Muhammad Shafi in respect of their 
shares in the entire property left by Riaz-ud- 
Din. Msisammat Amat-ud-Basit, Musammat 
Zubaida Begum, her adult daughters, Bashir- 
ud-Din. Shaja-ud-Din, and Mumtaz Ahmad 
also joined her in the execution of the deeds by 
whioh they transferred their shares in the 
estate. As the Mumtaz Ahmad had purchased 
the shares of Musammat Sughra Jan and 
Musammat Ashraf-ul Nisa, the step-daughter 
of Musammat Kalsum Bi, ho as their represon- 
tative-in-iuterest joined in executing the sale- 
deeds iu respect of their shares. Thus Abdul 
Rasbid and Muhammad Shafi acquired the 
whole of the estate left by Riaz-ud-Din. The 
list of the property sold to Abdul Rashid is 
translated aud printed at page 5 of the paper 
book iu Civil Appeal No. 2 of 1922 as list ‘ A 
aud the list of the property sold *-o Muhammad 
Shafi is translated and prntod at page 4 of 
the paper-book as list ‘ B ’. The considera¬ 
tion for the sale iu favour of Abdul Rashid 
was Rs. 8,975 and that for the sale deed iu 
favour of Muhammad Shafi was Rs. 5,475 as 
stated in the two sale deeds. Under ono of 
the conditions entered iu the two sale-deeds 
Musammat Kalsum Bi accepted the correct¬ 
ness of decision of Mr. Duudas aud undertook 
to present an application to the Chief Court 
for the withdrawal of the appeal. 

The suit which has given rise to this 
appeal was instituted on the 19 th of 
March 1919 by (1) Musammat Kalsum 
Hi, (2) Iqbal Ahmad, minor son, (3) Mu¬ 
sammat Kudsia Begum, aud (4) Musammat 
Mussarat Begum, minor daughters of Riaz-ud- 
Din, through Muhammad Sultau, (5) Musam¬ 
mat Amat ul-Basit, and (6j Mussammat 
Zubaida Begum principally against the two 
vendees Abdul Rashid and Muhammad Shafi, 
and Shuja-ud-Din, Bashir-ud-Din, Mumtaz 
Ahmad, Musammat Shamshad Jan and Mu¬ 
sammat Putli Jan as pro forma defendants. 
The last named two defendants hero implead¬ 
ed because they wore said to have obtained 
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a contract for sale from Abdul Rashid 
and Muhammad ohati iu respect of a portion 
of the properties purchased by them. As 
already stated, the suit was for the cancel¬ 
lation of the two sale-deeds on the grounds 
mentioned iu the petition of the plaint. Those 
grounds are set forth in paragraphs 4 and 5 of 
the plaint in the following words :— 

"i. Defendants Nos. 1 to 5 deceived the 
plain tills saying that tho property entered in 
paragraph No. 2 of the plaint, a plot of cul¬ 
tivable land known as Lariwali, which is 
muafi, measuring bxghas 5 8 entered at 

klifwat No. 2, khatauni No 28, with a well 
situate at Mauza Sadhaura Kalan, arc of a 
very small value, and that therefore all the 
disputes should be settled. Accordingly, the 
property entered in the list A was sold to 
Abdul Rashid lor Rs. 8,975-13-0 and the prop¬ 
erty in the list B was sold to Muhammad 
SLati for Rs. 5,475-13-0 under deeds dated 
the 30th August 1918. 


ii - 


The plaintiffs and the minors were 
deceived Defendants Nos. 5 and G, having 
taken advantage of the fact that the plaintiffs 
were inexperienced and par da nasUin ladies, 
got the property which was of very high value 
sold to them for a very low price and also got 
such conditions as wore never accepted bv 
the plaintiffs entered in the 6alo deed. A 
heavy sum was shown a« due to Mumtaz 
Ahmad. All these proceedings were fictitious. 
The plaintiff s were never imformed of them 


In paragraph 10 the plaintiffs prayed that 
it might ho declared that tho documents in 
question had been got executed through fraud 
and were unauthorised and detrimental to tho 
interests of the minors so far as they con¬ 
cerned them and that they bo cancelled as 
against all tho plaintiffs. The 6uit was 
resisted by the defendants on various grounds. 
Tho jawabi-dawa of the defendants Muham¬ 
mad .Shaft aud Abdul Rashid is printed at 
pages G and G7 o! tho paper-book and contains 
the following plea on the most material 
questions arising for decision in tho case : — 

" The plaintiffs were not deceived iu any 
way. According to law tho plaintiffs should 
state distinctly in tho plaint what fraud was 
exercised on them and how it was exercised. 
The petition of plaint is liable to be amended. 
The plaintiffs may be directed to state the fraud 


mere in detail and also state the conditions 
which were not accepted by them (plaintiffs) and 
which were got entered in the deed according to 
their statement. Plaintiff No. 1 is a literate and 
an intelligent woman .She has often chances 
of litigation She understands matters fully. 
There was conversation with plaintiff No. 1 
and other plaintiffs who after duly consulting 
the matter and fully enquiring about the price 
got the sale-deed registered iu favour of defen¬ 
dants Nos. 4 and 5. The receipt for the ear¬ 
nest money was executed on the 13th August 
1918. The sale-deeds were registered on the 
31st August 1918, The receipt marked D. I. 
is attached to this jauab-t-dawa. Moreover, 
plaintiff No. 1 sent a notice marked D. II to 
defendant No. 4 on the 11th December 1918 
and a notice marked D. Ill to defendant No. 5 
making a demand for the money and the 
hundis executed in lieu of tho earnest-money 
aud recovered the amount of the hundis from 
defendant No. 4. The sale-deeds boar the 
signatures of the plaintiffs' advisers aud rela¬ 
tives. Tho sons-in law of plaintiff No. 1 and 
the husbands of plaintiffs Nos. 5 and 6 identi¬ 
fied them at the timo of registration.’’ 

It was also pleaded that the sale was for 
tho benefit of tho minors and that tho other 
adult co-sharers had oxecuted this sale-deed 
alter due consideration for their own benefit 
as well as for tho benefit of the other plaint- 
iffs-miuors who are their descendants and 
sisters and that they were hound thereby 
according to law. Defendants Nos 6 and 7 
disclaimed all connection with the property iu 
suit and it is admitted beforo us that they 
dropped out of tho suit and had no concern 
with it. The other defendants supported the 
plea urged by Muhammad Shaft and Abdul 
Rashid. On tho 8th of duly 1919 the Court 
made tho following order which is translated 
and printed at page 72 of the paper-book :-y 

" The plaintiff contends that she was deceiv¬ 
ed. But she has not stated what sort of 
fraud has been practised on her. It is, there¬ 
fore, her duty to file correct aud detailed 
plaint * * * 

In compliance with this order Musammat 
Kalsum Bi tiled a further statement of her 
claim setting out tho points regarding which 
the fraud was alleged to have been praotised: 

" (1 ) It was stated with regard to the prop¬ 
erty that it was of a very small value, that 
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the value for which it was being sold was 
much more than the market price. 

" (2) No mention about the payment of 
any item to Mumtaz Ahmad was made to 
plaintiff No. 1. 

“ (3) Plaintiff No. 1 never agreed that she 
would withdraw from her appeal case pend¬ 
ing in the Chief Court of the Punjab. 

" (4) Every undue advantage was taken of 
the fact that plaintiff No. 1 was a parda 
nashin lady. She trusted the defendants and 
put her signature on the document. She did 
not understand all the conditions.” 

The defendants Muhammad Shati and 
Abdul Rasihid filed an aditional jawab-i dawci 
to meet the case set up by the plaintiff Mu- 
sammnt Kalsum Bi in which they stated that 
the plaintiff, having herself fully ascertained 
from her sons-in-law, other relatives and 
advisers, the value of the property, had sold it 
for the highest market-value; that she know 
all about Mumtaz Ahmad; that she had agreed 
to withdraw her appeal pending in the Chief 
Court, and that, although the plaintiff was 
apparently a parda nashin lady, she was litorato 
she had been fighting cases ; she l ad in every 
way obtained full information from her advisers 
and relatives and that she fully understood all 
the terms of the sale-deed. Before issues wore 
framed in the caso the appeal of Musammat 
Kalsum Bi (Civil Appeal No. ‘2784 of 1915) 
came up for decision before the High Court on 
the 'Jth of February i920, and it was urged on 
behalf of the respondents that, in consequence 
of a compromise, the terms of which were in¬ 
corporated in the deeds of sale Musammat 
Kalsum Bi had agreed to withdraw the appeal 
and that, therefore, it could not be heard. 
Musammat Kalsum Bi’s Counsel replied that 
the sale deeds were being contested. Thereupon 
the learned Judges before whom the appeal had 
come up for decision directed the Court to take 
evidence, and deoido whether a valid agree¬ 
ment had been arrived at botwen the parties 
under which Musammat Kalsum Bi had 
agreed to withdraw the appeal. By consout 
of parties evidence was recorded in the inquiry 
bela according to the orders of the High Court 
and the evidence taken in the inquiry by con¬ 
sent of parties was to be read as part of evi¬ 
dence in this case. On the 13th of January 
the statement of Abdul Bashid, defendant No. 4, 


was recorded under O. X, rr. 2 and 3, Civil 
Procedure Code, and he made the following 
statement which is to be found printed at 
page 86 of the paper-book ; — 

" The price of the property at the timo of 
the sale was the same for which it was pur¬ 
chased. I did not purchase property of a 
higher price in 1918. The price of the prop¬ 
erty has not risen as yet and is the same as 
before. The conditions given in the sale-deed 
were settled with Musammat Kalsum Bi. 
The same conditions as wero settled were got 
written in the deed. The sale-deed was road 
over and her sons-in-law wore present. 
Local Commissioner was appointed by Kasi 
Fazl-ul-Rahmau, Revenue Assistant They 
got a settlement made. Muhammad Mian 
was also one of the persons who got the settle¬ 
ment made. An agreement was made to sell 
a plot of 5,000 yards to Musammat Chhamma 
Jan for Rs. 15,000, a receipt was executed, 
but she made a refusal. The planititfs had a 
share according to Muhammadan Law before 
the sale. Raiz ud-Dio had 1 j3rd share.” 

Couns l for the plaintiff Musammat Kal¬ 
sum Bi, on the samodate, made the following 
statement which is to be found on the same 
page : — 

" The defendants took advantage of the 
fact of Musammat Kalsum Bi and the 
other females, vendors, being parda. nashin 
ladies and said that, in spite of the property 
being of a small value, they wore giving tho 
price asked for from them. Tho females 
agreed, being thus deceived. But such condi¬ 
tions as wore not sottlod wore got entered in 
tho sale deed. The sale is quite adverse to tho 
rights of tho minors. rTenco it is prayed that 
it might be derlared null and void. Musa-m- 
mat Kalsum Bi is prepared to give back tho 
money received by her.” 

The following issues wers framed by the 
Court, after recording the statements of the 
parties, namely : — 

(1) Was the sale made for the benefit of tho 

minors '? 

(2) Was the sale got made aftor the plaint¬ 
iff had been fully informed of its 
objects ? 

(3) Was the property of a higher value? 
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Subsequently, when the case was taken up 
by Mr. Soin Nath, Seuior Subordinate Judge, 
Mr. Abdul Aziz, the plaintiff's Counsel, on be¬ 
ing questioned as to the nature of the fraud 
which was alleged to have been committed by 
the defendants-vondees stated that the fraud 
was that the defendants gave Musammat 
Kalsum Bi to understand that the property in 
suit was of a very little value and it would be 
better to sell it to them and it would be bene¬ 
ficial to the plaintiffs. It was further repre¬ 
sented that Musammat Kalsum Bi’s sons-iu- 
law were uselessly deceiving her. In conse¬ 
quence of this statement, the issues originally 
framed by Mr. Abdus Samad, Subordinate 
Judge, 2nd Class, were re-cast as follow : — 

(1) Was the sale in suit for the beneGt of 

the minor ? 

(2) Was it duly oxecutcd by Musammat 

Kalsum Bi after properly understand¬ 
ing its terms? 

(3) Is it tainted with fraud and undue in- 

lluenco ? 

After considering the evidence produced on 
behalf of Musammat Kalsum Bi the lowor 
Court held that the fraud and the deception 
pleaded by her were not established, but that 
being a parda nahm lady she was entitled to 
the protection afforded to parda nashin ladies 
under several Privy Council rulings. On the 
basis of this view, the learned Judge of the 
Court below proceeded to examino the evidence 
given on behalf of the defendants and came 
to the conclusion that the requirements of the 
rules laid down by their Lordships of the Privy 
Council were not satisfied. In the caso of the 
minor plaintiffs the learned Subordinate Judfto 
rightly hold that the. sale was ah initio void 
as a mother under the Muhammadan Law has 
no powor to dispose of the immoveable prop¬ 
erty belonging to her minor children. This 
has been authoritatively settled by the latest 
Privy b'ouncil ruling in the case of Imamhan/H 
v. Mutsaddi ^1). As regards the two major 
daughters of Musammat Kalsum Bi the learn¬ 
ed Subordinate Judge held that they had ex¬ 
ercised no independent judgment in soiling 

(1> 47 Io'l Can 513; 45 0. 878; 35 M. T,. J 422. 
16 A. I, J. *00.21 M.Tj J 330; 28 C. L J. 109: 2: 
C. VV. N. 50; 6 P. L. W. 270; 20 Bom. L R. 1022; 
(1919) M. W. N- 91 : 9 L W. 518; 45 I. A. 73 (P. C-). 


their shares and that they had aoted as told by 
their mother. There being no evidence on the 
record to show that the terms of the sale-deed 
were ever explained to them or that they had 
reoeived any sums the learned Judge held 
that the sale could not be held to be bind¬ 
ing upon them. In the opinion of the learn¬ 
ed Subordinate Judge the decision of the 
whole case turned upou the point whether the 
sale-deeds should bo upheld as against Musam¬ 
mat Kalsum Bi. Then having come to the 
conclusion that they wore not binding even 
upon her the Court granted a decree in favour 
of the plaintiffs and against the defendants 
cancelling the sale-deeds as far as they 
related to the plaintiffs’ share, on payment 
of Rs. 7,432-13-0 to Abdul Rashid and 
Rs. 232-13 0 to Muhammad Shafi. 

Against this decision the present appeal has 
been preferred by the defendants Muhammad 
Shall and Abdul Rashid aud Dr. Sir Muham¬ 
mad Iqbal lias argued their case before us. 
lie has very frankly admitted the correctness 
of tho decision of the Court below as regards 
the minor plaintiffs. IJe has addressed a 
feeble argument as regards the adult daugh¬ 
ters of Musammat Kalsum Bi, but as he is 
unable to point out any evidence on the re¬ 
cord to provo that tho terms of tho sale-deeds 
were settled with them or that any one 
besides Musammat Kalsum Bi had look¬ 
ed after their interest, his argument cannot ho 
accepted. Tho terms of the sale deeds are 
not shown to have been explained to them 
nor is thero any evidence to show that they 
wore in any way benefited by the transaction. 
We must, therefore, hold that the sale-deeds, 
so far as they affect tho shares of Musammat 
Kalsum Bi's children, have been rightly can¬ 
celled. Tho real question to be decided in 
this appeal is whether tho sale-deeds should 
be cancelled as against Musammat Kalsum 
Bi also or whether they should be allowed to 

stand A careful examination of the plaint 

makes it quite clear that Musammat Kalsum 
Bi attacked tho sale-deeds on tho grounds o 
fraud, deception and undue influence. Before 
the framing of the issues Counsel for the p' ft '°,‘ 
ills mado it quite clear that tho plaintiff 9 
wanted to have the sale deeds cancelled on 
the giound of fraud. In the supplementary 
statement of their claim, printed at page 7- o 
the paper-book, the particulars of the f raU 
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wero Get out. Frima facie, therefore, the 
claim of Musammat Kalsum Bi should stand 
or fall on her suooess or failure to establish 
the allegations made in the plaint and in the 
pleadings. 

The only question that requires considera- 
tion is, whether a Varda nashin lady who comes 
into Court with speoifio allegations of fraud 
can be relieved of the necessity of establishing 
those allegations on the mere ground that she 
is entitled to special consideration and protec¬ 
tion if a document executed by her is sought 
to bo enforced against her. There can be no 
doubt that if a transferee from a parda na¬ 
shin lady comes into Court to enforce a deed 
executed by a lady it lies upon him to prove 
that it was obtained from her fairly, that the 
terms of the deed were explained to her, that 
she had independent advice beforo executing 
the deed, and that she had benefited by it. Wo 
are, on the other hand, dearly of opinion that 
when a parda mshin lady comes into Court 
as a plaintiff with specific allegations of fraud 
and deception it lies upon her to make out a 
pi im i fade case before the transferee can be 
called upon to show that tho deed had been 
properly obtained from her. This view is 
fully supported by tho decision of the Allah¬ 
abad High Court in the case of Naushmi 
Begum v. Inlizar Begum (2). That was a 
case in which the plaintiff, a parda nashin 
lady, sought to set aside a power-of-attorney 
executed by her on the 17th of November 
m favour of ono Inayat Huson Khan 
a ° d a Balo ' deed - dafcod the 21st of November 
idJ2, which purported to have been executed 
on behalf of the plaintiff in favour of the 
vendee. Ilio plaintiff alleged in her plaint 
that her attorney had led her to believe that 

a certain person was willing to purchaso her 

s lare in Miuzi Samaria Anup for a considera¬ 
tion in excess of tho real value of tho property; 
that the plaintiff believing this statement of 
tho attorney to bo true had agreed to sell the 
Property ; that aftor sho had agreed to effect 
the sale it was represented to her that a 
powor-of-attorney was ncossary for tho pur¬ 
poses of registration and mutation procoeeings, 
and that thereupon she had executed the power- 
of-attornoy, dated tho 17th of November 
oaj4, bho averred that she neither under- 

fa) A. W. N. 11339). ‘25. 

I C—34 


Stood tho purport of the deed nor was it ex¬ 
plained to her. She added that the attorney 
had execute3 a sale-deed of tho property in 
favour of the vendee for a consideration of 
Rs 5,000 without tho knowledge or consent 
of the plaintiff. She failed to prove tho allega¬ 
tions made by her in the plaint, but tho Trial 
Court holding that, the plaintiff being a parda 
nashin lady, the burden of proof lay upon the 

vendee to prove that the salo-doed was fairly 

obtained from the plaintiff and that she had 
understood the nature and effect of it, deoreed 
the cla’.m and set aside tho document. On 
appeal Banerji and Aikman. J.J., reversed tho 
decision of the Trial Court and made tho 
following pertinent observations in their judg¬ 
ment:— 


His (the appellant’s Vakil) main contention 
before us is that 'the burden of proof was 
improperly cast upon tho dofendant-appollant, 
and that it was tho duty of tho plaintiff to 
prove by eomo prima facie ovidenoe the alle¬ 
gations mado by her in her plaint. In our 
opinion this contention is well founded. No 
doubt, their Lordships of tho Privy Council 
and tho Courts in this country have been jeal¬ 
ously watchful of the interest of parda nashin 
ladies, and it has been held that, where a 
transaction by a parda nashin lady is relied 
upon, it is the duty of the person who rolies 
upon such transaction not only to prove 
that it was entered into by tho parda nashin 
lady, but also that sho understood tho nature 
and effect of it. Whero a plaintiff com js into 
Court and soeks to enforco a contract made 
by a parda nashin lady that principle would 
apply in all its force, but, as observed by 
their Lordships of tho Privy Council in Kalu 
ler *had Tcwarree v . llaja Sahib Perhlad 
bent 13), a party who comos into Court to set 
asido a contract under whioh there has been 
possession and enjoyment is in a very different 
position from a person who comes into Court 
to enforco a deed. In the formor case the 
bunion o, establishing at least a good pnma 
Jaae title to tho relief sought by the plaintiff 
lies on the plaintiff. In the case of a parda 
nashin lady the quantum of evidonco which 
would be required from tho plaintiff would, in 


n 2 2a2; 12 W. K. 0 I> O.; 2 B. L. R. 

Bulh ‘ l> C - J 225 : 2 Sftr - p - G J 429 ; 

4U ili. IC. t)4o. 
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out - opinion, not bo the same as that required 
from any other plaintiff seeking to avoid bis 
deliberate act, but that some prima facie 
evidence is necessary, evon in the case of a 
par da nashin lady, is a proposition which 
cannot be disputed." 

We entirely agree in every word of the 
passage quoted. In the present case, as 
found by the Court below, Musammat 
Kalsum Bi entirely failed to establish the 
allegations made in her plaint on the strength 
of which she had asked the Court to set asido 
the sale-deeds. It was not denied that the 
sale-deeds were executed by her with a view 
to settlo all the disputes which had taken 
place botween the partios. After referring to 
this matter in paragraph 4 of her plaint tho 
plaintiff went on to stato that,— 

“Accordingly the property ontered in tho 
list A was sold to Abdul Rashid for 
Its. 8,975-13-0 and tho property entored in 
tho list B was sold to Muhammad Shah for 
Rs. 5,475-13-0 under deeds, dated the 30th 

August 1918.” 

It is admitted that the contract was carried 
out and tho vendees, who wore already in poss¬ 
ession of the property sold, became tho 
owners of those properties. Thus tho object of 
the suit was to get rid of tho sale-deeds which 
tho plaintiff had deliberately executed and for 
which she bad at any rate received the full 
price from Abdul Rashid. Tho grounds upon 
which sho had sought the relief being decep¬ 
tion and fraud, sho was bound to produco 
some prima fa ic evidence to support them. 
Upon this ground alone her suit ought 
to have been dismissed and the Court ought 
not to have callod upon tho defendants to 
prove that tho sale-deeds had been fairly 
obtained from her and that sho had enter¬ 
ed into tho bargain after obtaining idepon- 
dent advice, etc., etc. Tho learned .Tudgo of 
tho Court below has cited in his judgment 
tho caso of Shamlati Kocri v. Jago tiihi (4) 
to justify tho cour6o adopted by him 
That was a case brought, against a parda 
nashin lady on a mortgago-boud which pur¬ 
ported to bo signed in her name by the pen 
of Boondar Lai, son-in-law, and ammnkhtar ’ 
which was not produced and secondary evi- 

(4) 29 O 749; 29 I A. 127; 0 0. \V N. 682; 4 
bom. L,. K 444.8 Sar P C. J. SOI- 


dence to account for its non-production was 
held to be inadmissible, or at any rate in¬ 
sufficient to show that Soondar Lai bad 
authority to execute the bond. Under those 
circumstances the lady was held not to be 
bound by the deed as it was not shown that 
it was explained to her or that she understood 
its conditions aod effect. That was an entirely 
different case. Tho suit had not been brought 
by the lady to 6et aside the deed, and it wa3 
not proved in that case that tho deed had been 
executed with her consent. That case, there¬ 
fore, can have no bearing upon the facts of 
tho present caso. Moreover, as we shall 
presently 6how, the plaintiff in this case is 
not an ordinary parda'nashin lady and she 
thoroughly understood what she was about. 
She gavo ovideuce in both the suits, namely, 

(1) brought by hor step-sons against her, and 

(2) hor own suit against tho vendeos-appollants. 
Her evidence shows rcmarkablo intelligence 
and business capacity. She is admittedly literate 
and can road and write. According to her own 
ovidonco sho can carry on correspondence with 
others. The receipt Exhibit D-1, printed at 
pages 6 7 and 8 of the paper-book in Civil 
Appeal No. 2 of 1922 is admittedly signed by 
Musammat Kalsum Bi in hor own hand m 
Porsian character. There is another receipt. 
Exhibit P. W. 2, printed at page 8 of the paper- 
book in Civil Appeal No. 2784 of 1915 which 
is also signed by her in her own hand in Per¬ 
sian character. Thoro is a lettor, Exhibit D-3, 
printed at pago 9 of tho paper-book in Civi 
Appeal No. 2 of 1922, addrossod by Musammat 
Kalsum Bi to Sheikh Muhammad Shaft whion 
is also signed in hor own hand in Persian 
character. There are two Hundis, Exhibits DO 
and l>-6, printed at pages 14 and 15 of this 
paper-book, in which there is an endorsement 
in her own baud writing to tho effeot that tho 
amount of this Hunii is received. (3d.) -Mms- 
sammat Kalsum Bi, in hor own hand in Per* 
sian characters aud with hor thumb mark. 
Besides those, thero are other documen s 
which havo admittedly been signed by ic r 
to which it is unnecessary to rofer in de ai ■ 
We havo looked at hor hand writing whioli w 
in good nastalik (sot hand) and appears to a 
been written by a practised hand. Thero 
evidence to show that the lady has 
carrying on litigation aud has been entering i 
money transactions aud is far from being m 
porieuccJ iu suoli matters. 
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Mumtaz-ud-Din, plaintiffs’ witness No. 4, at 
pages 110 and 111 of the paper-book in Civil 
Appeal No. 2 of 1922, has stated that he know 
Musammat Kalsum Bi. He visited her house 
three or four years back and he had a mutation 
of the suit property attested in his presence. 
Musammat Kalsum Bi attended herself H. 
Abdul Aziz, her Counsel, was not porsont. 
Musammat Kalsum Bi bad herself attested 
mutation. At page 49 of the paper-book is 
to be found the mutation entry relating to 
one of the properties conditionally sold to her 
by her husdand, and the order of the Naib- 
Tahsildar effecting the mutation contains the 
following statement:— 

"This case came on before me in a public 
meeting. Riaz-ud-Din, vendor, has died. Mu¬ 
sammat Kalsum Bi, his widow, is the vendee. 
She having made an appearance verifies 
the sale. Babu Abdul Aziz, pleader for 
her, is also present. * * 

* * Mumtaz-ud-Din, Lambardar, 

testifies to the fact that the revenue and the 
water rate are paid by Musammat Kalsum 
Bi, vendee, and that sho is also in possesson.” 

There is a little discrepancy between the 
statement of Mumtaz ud-Din and the mutation 
entry as regards the presenco of Babu Abdul 
Aziz, Musammat Kalsum Bi’s pleader, at the 
mutation proceedings ; but it is possible that 
the lady went there herself and Babu Abdul 
Aziz, ploader, joined her afterwards. Quo 
thing, however, is oloar that, according to the 
mutation entry, tho proceedings were carried 
on in a publio meeting and the lady herself 
went there. This is not usual with parda 
nashin ladies. It is, however, explained that 
the mutation took place at tho bouse of tho 
Naib-Tahsildar and that, therefore, there was 
nothing strange if the lady went there accom¬ 
panied by her relations and friends. But 
Revenue Officers at times do hold their Courts 
at their private residences. The moeting, 
though held at tho Naib-Tahsildar's house, 
may yet be a publio meeting as described in 
the order. 

Tho principle to bo deduced from the 
rulings of their Lordships of the Privy Coun¬ 
cil relatiug to documents executed by parda 
nashin ladies is thus stated at page 270 by Mr. 
Justice Mahmood in the case of Behari Lai v. 
Babiba Bibi (5),— 

(5) 8 A. 267 ; A. W. N. (1386) 91 ; 5 lad. Dec. 
(N. B.) 69. 


“It is an estimate which I, from my acqua¬ 
intance with the facts of Muhammadan life to 
which it refers, accept as in keeping with the 
rulings of the Privy Council such matters, 
which have done for the parda nashin women 
what their life requires, which is, thab they 
should be placed, by analogy, on a footing 
somewhat similar to that of persons non com¬ 
potes mentis. The dootrines of equity which 
relate to such persons have been stated in 
section 228 of Story’s work on Equity Juris¬ 
prudence, where it is laid down that Courts of 
Equity deal with the subject upon the most 
enlightened principles, and watch with tho 
most jealous care every attempt to deal with 
persons non compotes mentis. Wherever, from 
the nature of tho transaction, there is not 
evidence of entire good faith {.uberrima fides), 
or tho contract of other act is not 6eeu to ho 
just in itself, or for the benefit of these per¬ 
sons, Courts of Equity will set it aside or make 
it subservient to their just rights and inter¬ 
ests.” 

The learned Judge quoted a passage from 
tho judgment of their Lordships of the Privy 
Council in tho case of Bazlcor Buheem v. 
Shumsoonnissa Be<jam (6) in which the follow¬ 
ing observation is to be found : — 

"In India the Mussalman woman of rank, 
like the Hindu, is shut up in the zenana, and 
has no communication, except from behind 
the panlah, or screen, with any male persons 
save a few privileged relations or dependants.” 

Now, can Musammat Kalsum Bi be said to 
come under this description V Can sho be 
plaoed on the samo footing as persons non 
compotes mentis, and can it bo said in her 
case that she was shut up in tho zenana, 
had no communication, except from behind 
the pardah or screen, with any male per¬ 
sons, save a few privileged relations or 
dependants V In view of tho circumstances 
disclosed in the evidence, we are emphati¬ 
cally of opinion that Musammat Kalsum Bi 
does not come under tho description given 
above. Even if she he taken to be a parda 
nashin woman of tho kind contemplated by 
their Lordships of the Privy Council, wo aro 
of opiuion that there is sufficient ovideuoe on 
the record, which goes to show that sho had 

(6) 11 M. I. A. 651. 8 W. K. It P. C 2 Suth 

1*. 0 J. 5J; 2 Sac. P. C. J 25'J; M.*rbb. 2BG; 20 E. It. 
209. 
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full knowledge of the nature and character of 
tho transaction in which she had entered, that 
she had independent advice in the matter, 
and that she had executed tho documents for 
very good reasons, fully understanding what 
sho was doing. The vendees, Muhammad 
'Tha'i, and Abdul Rashid, had srds share in 
the property. The lady had difficulty in 
getting her share of profits from them. Sho 
had filed suits for accounts and she had to 
prosecute an appeal in the High Court against 
her two step sons. At this juncture Sayad 
Mohamed Mian, plaintiff’s witness No. 5, in¬ 
tervened and brought about a settlement of 
tho disputes between tho parties. The account 
given by him is as follows :— 

“ Riaz-ud-Din, Mahomed Shaft, Abdul Ra¬ 
shid and Mumtaz Din woro four brothers. 
Kalsum, wife of Riaz-ud-Din, had dispute with 
the brother of her husband. I was appointed 
sole arbitrator. Riaz-ud-Din was then living. I 
gave my award there. Later on, after the death 
of Riaz-ud-Din thoro wore other cases between 
tho parties. I suggested to them that they 
should come to a settlement. Tho parties met 
and tho share in the property of Riaz-ud-Din 
was valued at about Rs. 10,000. Abdul 
Rashid agreed to purchase that share at 
Rs. 1 >,000. Kalsum Bi agreed to withdraw 
her cases pending in Court.” 

In his cross-examination he stated that-- 
At fust Musammnt Kalsum Bi demanded 
Rs. 20,000 for her husaand's share of tho prop¬ 
erty. But she agreed to accept Rs. 15,000, 
a!t'/r much consultation with her relations 
aud friends.” 

ILiji i azl Rahman (P. W. 4) also had taken 
part m bringing about the settlement. This 
is what lie stated : — 


I know Kalsum Bi by vo ; ce. Iler husband 
Riaz-ud-Din was my collateral. The Revenue 
Assistant sent me to examine Kalsum Bi in a 
case by her against respondents for account of 
land produce. 1 took down tho statement. 
Later on I intervened aLd a settlement 
was otiectcd. Quo of tho terms of the settle¬ 
ment was that all casos of Musamiuat 
Kalsum Bi and her children would he with¬ 
drawn, one of those cases was then pending 
in the Chief Court, sn d p rimps two in Delhi. 

I lie term' w> io settled in my presence, but 
the settlement was not reduced to writing 
inm\ presence because I left loi Mahiauli. 


Tho property left by tho husband of Kalsum 
Bi, excluding the Ranipuc Factory, was valued 
at Rs. 15,000, and respondents agroed to pur¬ 
chase it all at this price.” 

Abdul Rashid (P. W. 7), one of the vendees, 
has also spoken as to tho settlement. Ho 
has stated that Fazal Rahman (P. W. 4) was 
appointed Commissioner by tho Revenue 
Extra Assistant Commis : oncr to take down the 
statement of Musammnt Kalsum Bi, and that 
he (the Commissioner) had called him, Muham¬ 
mad Shaft, Shuja-ud-Din, tho two plaintiffs, 
Musammat Kalsum Bi, her two daughters, 
Musammat Amat-ul-Basit and Musammat 
Zabida Begam, Mumtaz Ahmad, son of 
Muzaffar Hussain, and Abdul Wahab. Ho 
has described the different stages of tho 
consultation and the final settlement. Ho 
says that ton days after tho tirst consulta¬ 
tion tho persons mentioned above, except 
Abdul Wahab, collected at Musammat Kal¬ 
sum Li’s, Mahomed Sultan, another of her 
sons-in-law, was present. It was then that 
tho final terms of the sale-deed wero settled, 
and ‘ Musammat Kalsum Bi agreed to with¬ 
draw from the appeal, aud’tho other suits pend¬ 
ing locally in tho Courts of tho Munsif and 
tho Rovonuo Extra Assistant Commisisonor.” 
As already mentioned, Musammat Kalsum Bi 
had filed two suits in Delhi Courts for 
accounts. The final proceedings in one of 
them are translated aud printed at pago 6 of 
tho paper-book. The case was takon up on 
the 9th of August 1918 in the presence of 
11"Hz Abdul Aziz, Pleader for the plaintiff, 
and of Muhammal Shafi and Abdul Rashid, 
dofendants. The parties stated that a com¬ 
promise was going to he made between them 
and asked for time. The Court made tho 
following order: — 

The case should, therefore, come off on 
the 15th August 1918. If no settlement is 
arrived at by the 15th August 1918, the 
account should bo filed in tho Court according 
to the previous order.” 

The receipt, Exhibit D.-l, dated tho 13th of 
August 1918, translated and printed at pages 6 
and 7 of tho paper-hook, shows that tho 
settlement was mado and Rs. 99 wore paid as 
earnest-money. L'ho principal tonus o* tho 
sale* were embodied in tho receipt whioh is 
signed by Mu.animat Kalsum Bi for herself, 
and us tho guardian ot her minor children and 
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by the other vendors. This roceipt is witnessed 
by Muhammad Shafi and Muhammad Sultan, 
the sons-in-law of Musammat Kalsum Bi. 
When the case came up before the Court 
on tho date fixed (15th August 1918) the 
Court made the following order : — 

“ Tho case came off to day in the presence 
of Hafiz Abdul Aziz, Pleader for the plaintiff. 
None of the defendants is present. The Plead¬ 
er for the plaintiff states that a mutual 
settlement has perhaps been made, but that 
he will make a statement to-morrow aftor 
making an enquiry into the matter. He asks 
for time till to-morrow. The case should, 
therefore, come off to-morrow.” 

On the 16th of August 1918, when the case 
was again taken up none of the parties ap¬ 
peared. The Court, therefore, ordered the case 
to be consigned to the record-room in default. 
After reading this evidence no doubt is left on 
the point that the sale-deeds in question wero 
tho result of mutual settlement between tho 
parties, and the statements of tho witnesses, to 
which we have already referred, are strongly 
corroborated by this documentary evidence. 

The following faots show that the sale-deeds 
wero not obtained in a hurry and that 
Musammat Kalsum Bi had sufficient oppor¬ 
tunity and time to consult her friends and 
relations, and after doing so bad delibera¬ 
tely entered into tho contract and had com¬ 
pleted the sale-deeds. It has been point¬ 
ed out that the receipt for the earucst- 
money was executed on the 12th of August 
1918. The sale-deeds were oxecuted on the 
30th of August 1918. They were presented 
on 5th September 1918 for registration by 
Musammat Kalsum Bi at her residential house 
for herself and as guardian of her minor son 
Iqbal Ahmad and Musammats Musarrat Be- 
gam and Kudsia Bcgam, her minor daughthers. 
iho registration endorsements at page 21 and 
28 of the paper-book show that tho contents 
of the two sale-deeds were read out and ex¬ 
plained to Musammat Kalsum Bi, who, after 
hearing them, admitted them to bo correct. 
8ho was identified by Muhammad Sultan and 
Muhammad Shafi, her sons-in-law, tho hus¬ 
bands of her two adult daughters. Under each 
of tho documents a huiuli for Its. 9.500, part of 
tho consideration, was secured by Musammat 
Kalsum Bi. As come delay took place 
,n fitting tho huiu.li money she served the 


vendees with notices, dated the 11th of 
December 1918, and pressed them for 
payment These notices are translated and 
printed at pagos 8 and 9 of tho paper-book. 
Payments wero subsequently made as 
is shown by tho endorsement mado on tho 
hundis by Musammat Kalsum Bi. These are 
translabod and printed at pages 14 and 15 of 
the papor-book. Tho sale-deeds aro written 
in an ordinary simple language. They do not 
contain any involved provisions or technical 
language such as would nob be ordinarily 
understood by a parda nashin lady, especially 
by a lady of the inbelligenoe and education of 
Musammat Kalsum Bi. From tho endorse¬ 
ments on the deeds it is made clear that they 
wero explained to her in her own language ; 
that she fully understood them, and that she 
admitted tho execution thereof. The endorse¬ 
ments further recited that Musammat Kalsum 
Bi was identified by her two sons-in-law, who 
were, themselves, interested in the transaction 
as their wives wero among the executants. 
Under seotion 80 of the Registration Act, III 
of 1877, a certificate of tho registering officer, 
like tho one to which wo have referred, is ad¬ 
missible to prove the facts mentioned in it. 
There is thus prima facie evidence that the 
sale-deeds were explained and understood by 
Musammat Kalsum B>, and that she admitted 
the execution thereof. This prima facie evidence 
has not boon rebutted by her by any evidence 
whatsoever. Thus, tho execution of tho sale- 
deeds by Mussammat Kalsum Bi, after consul- 
tab’on with relatives and friends, and after 
understanding their terms, lias been satisfac¬ 
torily established, boyond all reasonable 
doubt. 

Now, let us sec if tho transaction was a fair 
transaction and adequate price had been paid 
for the property sold. In tho sale-deed in 
favour of Abdul Rashid the detail of the con¬ 
sideration Rs. 8,975 (sale money) is given. Tho 
items therein given may bo divide 1 under two 
beads, namely : — 

( a) Items which wero to bo paid to Mu¬ 
sammat Kalsum Bi in her own right and 
on behalf of her children ; and 

(b) Items which wero to be paid to credi¬ 
tors and Mumbaz Ahmad, the executant 
No. 9. 

The total of tho items to bo receiv¬ 
ed by her comes to Rs. 6,932-13-0, and 
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the total of tho items to be paid to credit¬ 
ors, including R 3 . 250 half of .Rs. 500 
kept in trust with Sheikh Abdul Wahab, 
sister s son, on account of pilgrimage ex¬ 
penses ( hoj-i-badl ) for Riaz ud-Din comes to 
Rs. 2,012-3-0. Deducting this from the total 
amount cf the consideration (Rs. 8,975) we get 
a balance of Rs. 6,932-13-0 which was the 
amount to be received by Musammat Kalsum 
Bi. Instead of this, sher eccived Rs. 7,13-’-13-0 
as admitted in paragraph 8 of the plaint. Thus, 
sho received (Rs. 7,432-13-0—Rs. 6,932-13-0; 
— Rs. 500 extra. The defendants alleged that 
Rs. 600 were paid on account of the expenses 
incurred in tiling suits for accounts in Delhi 
Courts, and the appeal No. 2781 of 1915 in 
the Chief Court which she had undertaken to 
withdraw according to the settlement. To 
prove this extra payment of Rs. 600, tho de¬ 
fendants tiled a receipt, dated tho 15th of 
August 19L8, executed by Musammut Kalsum 
Bi, but objection was taken to its admission in 
evidence as it was produced at a lato 6tage. 
We havo compared her signature on tho 
receipt with her signatures on documents 
which were admittedly executed by her and 
we havo no doubt that the rcceceipt was exe¬ 
cuted by her. Even if tho receipt bo ruled 
out as inadmissible there is some other evid- 
denco to show that it was very likely that 
this amount was paid. Fazal Rahman (P. W. 
4), whoso evidence is translated and printed at 
pago 105 of tho paper-book has stated that 
the property left by the husband of Mu.sam- 
mat Kalsum Bi, excluding tho Rampur 
l actory, was valued at 11s. 15,050 and the res¬ 
pondents had agreed to purchaso it all at this 
price. Now, tho total of tho prioo agreed 
upon under tho two sale-deeds is Rs. 11,450. 
If wo add Rs. 600, the total comes Rs. 15,050 
Ihis, in a remarkable manner, corroborates 
tho case set up by tho defendants. An¬ 
other corroboration is to bo found is tho cir¬ 
cumstance that though Musammat Kalsum 
Bi was entitled to Rs. 6,932-13-0 only she, 
as admitted in tho plaint, actually received 
Rs. 7,132-13 0, /<*.. Rp. 500 extra. This is 
not exactly Rs. GOO but tho payment of this 
Rs. 500 extra can bo explained only on 
the hypothesis that sho bad received rciDC- 
t-bing extra on accouut ol the expenses of 
tiie appeal. It has been shown above that 
one ol tho accouut suits pending in Delhi 
was abandoned on the 15tli of August 1918 


and the receipt relied upon is also dated 
tho 15th of August 1918. This also in a way 
goes to show that there is truth in the defend¬ 
ant s allegation as to the payment of the costs 
of the suit. 

It has been contended that the items of 
Bs. 1,192-3-0 payable to Mumtaz Ahmad, 
Rs. 500 payable to Jamil Ullah, Rs. 250 kept 
in trust for haj-i-badl, and Rs. 100 paid to 
il lusammat Muhammadi Jan are fictitious and 
have not been 'proved. Now, as regards the 
the Rs. 1,192-3-0, the plaintiff stated in her 
plaint that a heavy sum was shown as due to 
Mumtaz Ahmad. In her statement later on 
sho stated that nothing was due to Mumtaz 
Ahmad, and when sho filed additional pleas, 
which are printed at page 72 of the paper-book, 
sho stated in paragraph 2 that no mention 
about tho payment of any items to Mumtaz 
Ahmad was made to her. Sho did not take 
auy objection as the payment for existence of 
the other debts. If those items were fictitious 
sho would have taken objection to those in her 
plaint, or in her further pleas, or in her state¬ 
ment in Court. In a way, she admitted those 
items, and it is too lato now to object to them. 
Objection, no doubt, was taken in respeot of 
tho item of Rs. 1,192 paid to Mumtaz Ahmad. 
This gentleman appeared as a defendant and 
stated on oath that bis jawab-i-dawa and 
picas were the same as those of Muhammad 
Sbafi and Abdul Rashid (page 90 of tbo paper- 
book) in which tbero was a dear statement 
that tho whole consideration, including the 
amount due to Mumtaz Ahmad, was real. 
Again, at page 13 of the paper-book there is 
to be found an endorsement by Mumtaz 
Ahmed dated the 30th of August 1918 admit¬ 
ting tho payment of the debt due to him under 
the mortgage,* dated the 12th January 1915, 
executed by Ba6hir-ud-din aud Shuja-ud-Din. 
Tbo amount paid included the amount of 
Rs. 1,192. This was paid on the same date 
on which the sale-deeds were executed, *•£•» 

the 30th of August 1915. 

A question us to the market valuo of the 
property was raised aud a Commission was 
appointed to report as to tho market price 
of the property, llo estimated the prico 
to ho at Rs. 19,350. It is not easy al¬ 
ways to estimate the exact price of a property 
with reference to the market-value of other 
pioportiee, but taking tbo estimate eveD to ho 
tole-rably correct the difference between the 
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price paid for the two sale-deeds and the price 
estimated by the local Commissioner does not 
come to much. The total of the price paid 
under the two sale-deeds is Rs. 14,450. iRs. 500 
extra were paid to Musammat Kalsum Bi as 
admitted in her plaint, namely, these two 
items amount to Rs. 14,950. Deducting this 
Rs. 19,350 we get a balance of Rs. 4,400. This 
balance may be fairly sot off against the fol¬ 
lowing circumstances:— 

(1) Musammat Kalsum Bi and her child¬ 

ren were not in possession of the prop¬ 
erties and they had difficulty in re¬ 
alizing their share of profits ; 

(2) Litigation for profits was going on in 

the Delhi Courts; 

(3) An appeal by Musammat Kalsum Bi 

was pending in the Chief Court. The 
sum decreed in her favour in the 
decree passed by Mr. Dundas, namely, 
Rs. 7,400, was to be realized by her 
from her step-ohildren. By executing 
the sale-deeds she was purchasing 
peace and getting all this money by 
one stroke. 

As already stated, the sale deeds were the 
result of a family settlement and must be 
looked upon as such. The difference of 
Rs. 4,400 was, therefore, not very great. 

After carefully considering all the circum¬ 
stances mentioned in our judgment we have 
unhesitatingly come to the conclusion that, so 
far as Musammat Kalsum Bi is concerned, 
the sale-deeds must stand. Wo, therefore, 
accept the appeal in part and dismiss the suit 
of Musammat Kalsum Bi with costs in all 
Courts. The decree in favour of the other 
plaintiffs will stand. The appeal against them 
is dismissed with costs. 

Z. K. Appeal accepted in part. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1793 of 1920. 
March 29, 1923. 

Present :—Mr. Justice Chatterjoa and 
Mr. Justice Cuming. 

SURENDRA NATH and others— 
Defendants—Appellants 
versus 

RAJA RESHEE CASE-LAW and others— 

PLAINTIFF9 —RESPONDENTS. 

Instalment-bond Provision as to default — Money, 
when becomes due—Acceptance of overdue instalment— 
Waiver. 

When money is payable by instalments with a 
proviso that tho whole ol the monoy shall beoome 
due on dolault of payment of one of tho instalments, 
the general rule ia, that tho money becomes due 
when the default is made iu anyof the instalments ; 
but, if tbe right to onforco payment of the whole sum 
duo upon default being raado in payment of an instal. 
raent has been waived by subsequent payment of the 
overdue instalment, on tho one hand, and reoeipt, on 
the other, then the penalty having boor, waived, the 
parties are remitted to the same position as they 
would have been in if no default had occurred, 
[p. 272, cols. 1 & 2] 

Mohesh Chandra Bancrji v. rrosanna Lai Singh, Bl 
C. 83 ; 8 0- W. N. GG, distinguished. 

Payment and acosptanoe of part of an overdue 
instalment does not amount to waiver, nor can tho 
payment and acooptanco of interest alone constitute 
waiver [p. 273, ool. 2.] 

There is a distinction, howevor, between a waiver by 
pa) meat and receipt of an ovordue iuetalmont and a 
moro omission to sue or take stops on tho default, 
and although t'uero can bo a waiver by tho payment 
and receipt of tbe overdue instalment, there oan bo 
none by tbe mere faot of doing nothing. 

Appeal against tho decroo of tho Additional 
Subordinate Judge of Bakergunj, dated tho 
29th March 1920. 

Babus Trailakhya Nath Ghose and Mon- 
matha Nath Roy (Jr.), for tho Appollants. 

Babus Narcndra Ch. Dose and Nalin Ch. 
Pal, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit upon an instalment mortgage-bond, 
dated the 23rd Dysak 1308. 


272 


INDIAN CASES 


[1924 


SURENDRA NATH v. RAJA RESHEE CASE-LAW 

The bona provided for payment of tho debt 
m twelve instalments, the first falling due in 
Po.’es 1303 and the others in the month 
°[ Pa«s of each of the next 11 years onding 
with 1319. It was further provided that on 
default in payment of any one instalment the 
creditor would be entitled to recover the 
cnt:re amount duo under the bond with inter¬ 
est thereon at 2 per cent, per mensem, with¬ 
out waiting for the future instalments failin'* 
due. The plaintiff alleged that the first iustal- 
ment was duly paid and the instalments for 
1309 to1311 together with interest thereon 
were paid and accepted although the payments 
were made out of time and the suit was 
brought for the subsequent instalments. 

The main defence was that tho suit was 
barred by limitation. Tho Court of first 
instance disbelieved the caso sot up hv the 
de.ence but also disbelieved tho case of the 
plaintiff as regards payments made by the 
defendants, and, holding that thoro was no 

waiver, camo to the conclusion that the suit 

was barred by limitation. On appeal the 
loarned Subordinate Judge held that the 
plaintiff’s caeo w>as proved and that there was 
waiver and accordingly gave tho plaintiff a 
decree. The defendants have appealed to this 
Court. 

Tho question for consideration is whether 
the suit is barred by limitation. The Articlo 
applicable to tho suit is Article 132 which pro- 
\- lcs that lor a suit to enforce payment of 
money charged upon immoveable property tho 
period of limitation is 12 years from tho time 
"hen tho money sued for becomes duo. 

The question, therefore, is when did the 
money hecomo due in tho present case. A 

number of decisions has been cited before us 

mostly in connection with casos coming under 
Articlo To of the Limitation Act, or relating 
to instalment decrees 

It is a general iulc that, where money is 
payable by instalments with a provision that 

tho whole of the money will hecomo duo on 
default of payment of one of tho instalments, 
the money becomos due when default is made 
m any of the instalments. [See Ilurronat t Iloy 
v. Mohc/ocla Moohih (1) and Hemp v. Gar¬ 
land (2j. But as pointed out by Wilson and 

< 1 ) 7 \V. R. 21 (P. B) 

l a ) (1849) 4 Q- 15. 519 ; 8 0. & D. 402 • r 7 o 
15 1554 ; 7 Jar. S«j2 ; G2 R. R. 423 ; 111 E. R. 9'Ji. ^ 


O Kinealy, JJ, in Mon Mohan Hoy v. Durga 
Char an Gooee (3) an exception has been 
engrafted upon the general rule in cer¬ 
tain cases, viz., that if the right to en¬ 
force payment of the whole sum due 
upon default being made in payment of au 
instalment lias been waived by subsequent 
payment of the overdue instalment on tho 
one hand and receipt on the other, then the 
penalty having been waived, tho parties 
are remitted to the same position as they 
would have been in, if no default had oc- 
currred.] In the caso of Mohesh Chandra 
Bancrjce v. Prosanna Lai Singh (4), Rampini 
and Pargiter, JJ., appear to have taken a differ¬ 
ent view relying upon certain decisions of the 
Bombay High Court. But iu that caso no in¬ 
stalment was paid in full, and tho learned 
Judges referring to the decisions of this Court 
pointed out that part-payment and acoeptauco 
of part of an overdue instalment has never 
been hold even by this Court to amount to a 
waiver. 

A distinction, however, has been taken bet¬ 
ween a waiver by payment and receipt of an 
overdue instalment and a inero omission to sue 
or take steps on tho default, and although 
there may he a waiver by the payment and 
receipt of tho overdue instalment, there could 
bo nono by tho more faot of doing nothing. It 
was hold accordingly in Girendra Mohan Boy 
v. Bochi Das (5) (where the cases on the point 
are collected! that mere abstinence on tho part 
of tho plaintiff from bringing a suit for re¬ 
covery of tho wholo amount due on tho 
failure of payment of the instalments (as 
agreed upon in that caso) did not amount to 
waiver. In tho present caso there was pay¬ 
ment and acceptance of tho overdue instal¬ 
ments. 

As already stated, most of tho decisions on 
the point relate to cases coming under 
Art’clo 75 of the Limitation Act which pro¬ 
vides for waiver of default in payment of in¬ 
stalments, or to cases relating to instalment 
decrees to which the principle has been applied. 

Article 132 of the Limitation Act does not 
provide for cases of waiver, and bhore is 
no case directly deciding that tho princi¬ 
ple of waiver would apply to mortgage- 

(3) 15 G. 502 ; 7 led. Doo. (N. S.) 919. 

(1) 31 C. 89 ; 8 C. W. N. CG. 

(5) 1 1ml. Cas. 49 ; 36 O. 804 ; 13 C. W. N. 1001 I 

9 C L J. 226. 
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bonds payablo by instalments. In the case 
of Juggut Mohini Dassee v. Monohur Koon- 
war (6), however, Mittor, J., observed that 
the principle indicated in Art. 75 might be 
adopted in determining “when the money 6ued 
for becomes due ” within the moaning of Art. 
132, but the learned Judge himself added that 
it was not necessary to express any dcoided 
opinion upon that point. And in Sitah Chan 
Dakar v. Tlyder Malla (7), Banerjoe and Ram- 
piui, JJ., applied the principle of the oases de¬ 
cided upon analogous questions relating to 
execution of decrees for money payable by 
instalments (rather tho balance of authority 
in this Court upon the question before them) 
to a case ooming under Art. 132. We think 
that in tho absence of any provision in Art. 
132, with respect to cases of waiver, and of 
any direct authority on the point, we may ap¬ 
ply tho principle indicated in Art. 75 in 
determining when the money sued for be¬ 
comes due " within tho meaning of Art 
132. 

Applying that principle, and having regard 
to the weight of authority in connection with 
oases under Artiole 75 and instalment-decrees, 
we think that the payment and acceptance of 
overdue instalments in tho present case con¬ 
stitute a waiver, and that the plaintitl is 
entitled to recover the subsequent instal¬ 
ments. 

It is contended, however, on behalf of 
tho appellants that thero was no waiver, 
because tho acceptance of interest on tho 
overdue instalments shows that penalty 
by way interest was roalizod and thero 
was therefore no waiver. But tho penalty, 
referred to in tho decisions, does not re¬ 
fer to penalty by way of interest, hut the 
penalty by way of suing for all tho instal¬ 
ments. Roliauce was placed upon tho 
case of Mohesh Chandra Buncrjee v. Pro- 
sannu Lai Singh (4) to show that payment and 
receipt of interest cannot amount to waiver. 
Ihe learned Judges in that case reforrod to 
Xanjappa v. Nanjappa (8). In the latter case 
the bond provided for interest at 9 per cent., 
and on default at 15 per cont. The creditor 
accepted interest at a rate a little higher than 

(6) 25 w. II. ‘278. 

8 ,W 21 C. 381; 1 G. W. N. 229 ; 1‘2 I Q d. Deo. <N.S.) 

(«) 12 M. 161 ; 4 lud Deo (N. 8 ) 46j. 
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9 per cent, on default and it was held that he 
had not waived any right under the bond by 
accepting payment on account of interest. 
That deoision, therefore, does not throw much 
light upon the question before us. Besides, 
payment and acceptance of interest alone can¬ 
not constitute waiver of default of an overdue 
instalment. In Mohesh Chandra Banerjee's case 
(4) there was payment of interest and part pay¬ 
ment of overdue instalments. In the present 
case the entire overdue instalment together 
with interest thereon was paid and accepted 
by the creditor though out of time, and no 
authority has been shown to us that in such 
a case it would nob constitute waiver. 

On the whole, we are of opinion that the 
decree of the Court below is right and tho 
appeal is accordingly dismissed with costs. 

W. c. A. Appeal dismissed. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 71 of 1922. 

March 27, 1922. 

Present :—Mr. Justice Mauug Kin. 

U. WISEIKLA— Appellant 

versus 

U. PARAMA and others—Res¬ 
pondents. 

Limitation Act IIX oj 1903)— Provisions, whether 
applicable to Buddhist monasteries - Burmese Buddhist 
monk—Right to monastery extinguished by udverse 
possession—Death oj trespasser — Right, whether re¬ 
vived. 

The provisions of the Limitation Aot apply to 
suits for possession of Buddhist monasteries. 

After the right of a Buddhist monk to a monastery 
has beoome extinguished by the operation of the law 
of Limitation, it cannot come into life again merely 
beoause the person who acquired adverse possession 
died without dedicating the monastery to anyone. 

Mr. Ba Dan, for the Appellants. 

JUDGMENT. —This appeal arises out of 
a suit for the recovery of a monastery sito and 
the monasteries built thereon. The plaintiff- 
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appellant, who is a Burmeso Buddhist monk, 
claims the site and the monasteries as his 
poggalika property. After having been in 
possession of the property for some time, the 
plaintiff wont away and a pongyi named U 
Pyinuya took possession of the monasteries 
in 1254 B. E., and from that time until 
his death in 1280 B. E., that is, for 26 
years, U Pyinnya remained in possession 
adverse to the plaintiff. After U Pyinnya s 
deatl), the defendant took possession of the 
monasteries, and the plaintiff sues for the 
recovery of the site and the monasteries 
thereon from the dafondaut. 

Under the Law of Limitation, U Pyinnya 
died after obtaining a good and complete title 
to the site and the monasteries as lie had 
boon in adverse possession for more than 12 
years. The plaintiff s cause of action against 
U Pyinnya became extinguished after the 
lapse of 12 years from tho date on which 
U Pyinnya wont into possession. Aftor his 
right has been extinguished it cannot, as it 
wore, come into lifo again, because U Pyinnya 
died without having dedicated the Kyaung- 
dike to anybody. 

There is no doubt that the provisions of tho 
Limitation Act apply to suits for possession of 
Buddhist monasteries. 

There is no authority to the contrary. 

The plaintiff might have a right to claim 
shelter in the Kyaungdiko if it had become 
suujilca property, but in tho presout suit ho is 
not suing for such a right, iiowovor, it is 
extremely doubtful that ho will be able to 
claim such a right, because, admittedly, ho has 
already obtained 6holtor as ho possesses a 
Ky ctung. 

The appeal is dismissed under O. XLI, r. 11 
of tho Code of Civil Procedure. 

Iv - s - Appeal dismissed. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Sf.cond Civil Appeal No. 122 op 1922. 

October 30, 1922. 

Present: —Mr. Kanhaiya Lai, J. C. 

MUHAMMAD ABBAS —Plaintiff— 

Appellant 

versus 

SHAHAMAT HUSAIN and others— 
Defendants—Respondents. 

Limitation Act (IX of 1909), Sell. I, Art. 134- 
Mortgage—Transfer by mortgagee -Suit to redeem. 

In a suit for redemption it appeared that the rights 
of tho original mortgagor had lapsed by virtuo of a 
transfer etleotod by the mortgagee the purohaser from 
the mortgagors in favouri of the prodecesaors-in-intor- 
est of the ooutestiDg defendants. This aale-deed 
recited tho earlier sale/ by the mortgagor in favour of 
the mortgagee: 

Held, that Artiolo 184 of tho Limitation Aot pro¬ 
tected tho purchasers from a olaim of the mortgagor, 
and the suit having been brought more than 13 years 
from tho dato of tho transfer was barred. 

Appeal against the decreo of the Subordi¬ 
nate Judge, Bahraich, dated the 9th January 
1922. 

Mr. Ali Muhammad, for tho Appellant. 

Mr. Ear Dhian Chandra, for the Respon¬ 
dents. 

JUDGMENT. —This appeal avisos out of a 

suit for redemption and tho main questions for 
consideration were whether the rights of tho 
original mortgagor had already passed to the 
defendants, and whether tho claim'was barred 
by limitation. The Courts below found that 
there was a mortgage effected by Syed Ah 
Hamid in favour of Tafazzul Husain, on the 
6th October 1873, but the rights of the origi¬ 
nal mortgagor had lapsed by virtue of a trans¬ 
fer effected by a person who claimed to be a 
purchaser from the original mortgagor in 
favour of tho predecessors-in-interost of the 
contesting defendants on the 23rd December 
1876. They hold that Article 134 of the 
Indian Limitation Act consequently barred 
the olaim. 

The sale-deed of tho 23rd December 1876 
recites that Syed Ali Hamid had sold his right 
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to Tafazzul 11 ainon the 6th October 1876 
by a registered sale-deed. Tafazzul Husain 
sold his rights in return to Gur Prasad, the 
father of the defendant No. 2, and Ori Lai, 
the ancestor of the defendants Nos. 5 to 7, on 
the 23rd December 1876. Owing to a fire the 
original documents of title are stated to have 
been lost. A certified copy of the latter sale- 
dced was admitted in evidence. If the recital 
therein of the earlier sale-deed made as far 
back as 45 years ago be taken into considera¬ 
tion there has been a complete transfer of the 
title of the original mortgager by two succes¬ 
sive sales to the predeoessors-in-interest of 
the defendants and the plaintiff ‘has no right 
to sue for redemption. If that recital be ex¬ 
cluded from consideration as evidence of 
the transfer by the'original mortgagor, Artiole 
134 of the Indian Limitation Act would, at all 
events, apply and bar the present claim. There 
is nothing to indicate that the predecessors of 
the defendants had aoted in bad faith and, as 
held in Sir Muhammad Abbas v. M. Nasibani 1), 
Artiole 134 protects a purchaser in the above 
oircumstances from a claim by the mortgagor 
unless the claim is brought within 12 years 
from the date of the transfer. 

The appeal fails and is dismissed with 
costs. 

S. D. Appeal dismissed. 

(1) 69 Ind. Cas. 168; 6 0. L. J. 884. 

LAHORE HIGH COURT. 

First Civil Appeal No. 348 of 1916. 

January 31, 1920. 

Present. —Mr. Justice Shadi Lai and 
Mr. Justice Wilberforce. 

MOHAN LAL -Defendant—Appellant 

versus 

TOE NORTH-WESTERN RAILWAY 
CO-OPERATIVE STORES ASSOCIATION 
LTD., LAHORE -Plaintiff—Respondent. 

Accounts, suit Jcr- Accounts rouLrul and accepted— 
Failure to produce relevant documents, effect of. 


In a suit for accounts ik wa3 found that defendant 
had constantly rendered accounts whioh had been 
accepted by the plaintiff, that there was no allegation 
of fraud and that the plaintiff was unable to produce 
aooounts and doouments relating to the transactions 
in dispute which should be in his possession : 

Held , that the suit was liable to dismissal as the 
defendant could not, under the circumstances, bo 
called upon to render aooounts. 

Andersson v. Delhi Cotton Mills, 69 P. R. 1903 ; 156 
P. L. R. 1903, distinguished. 

First appeal from the decree of the Senior 
Sub-ordinato Judge, 1st Class, Lahore, dated 
the 28th of December 1915. 

Bakhshi Tek Chaml and Lala Madan Gopal, 
for the Appellant. 

Messrs. Oertel and M. Obedulla , for the 
Respondent. 

JUDGMENT. —Lala Mohan Lai, defend¬ 
ant- appellant in this case, was in the employ 
of the North Western Railway Co operative 
Stores Association, plaintiff-respondent, as 
Manager from the 1st of February 1895 up to 
the 31st of March 1908 when ho was dismiss¬ 
ed. The plaintiff in this present action, 
which began on 20th February 1909, sued 
him for a sottlemont of accounts and to re¬ 
cover from him compensation for all loss sus¬ 
tained by reason of his negligence or miscon¬ 
duct in accounting for stocks sold or alleged to 
have been sold and shortages of any kind 
during his management. Ho is stated, under 
the terms of his employment, to have been res¬ 
ponsible for the management of the Lahoro 
shop and its accounts, and, in the same way, 
for the management and the accounts of Saha- 
raupur Branch. The plaintiff stated that he had 
shown sales of goods amounting to Rs. 7,592 
in regard to which no purchasers’ vouchers 
wore forthcoming, that he had further shown 
sales amounting to Rs. 10,504 for which tho 
voucheis produced did not tally, that by reason 
of bis neglect to keep correct personal ledgers 
of customers, and to submit monthly deduc¬ 
tion statements, Rs. 4,254 bad become irre¬ 
coverable owing to the death or retirement of 
members of the Railway, and, finally, that a 
further sum of Rs. 256 was duo from him on 
account of shortage of 6tock when he was dis¬ 
missed. Mohan Lai entirely denied the claim 
and instituted a cross-suit lor return ol his se¬ 
curity, for commission due to him and other 
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item', lie admitted that ho was responsible for 
the management of the Lahore shop but de¬ 
nied any responsibility for that at Saharanpur. 
lie alleged, however, that his liability 
only extended to accounting for the actual 
stock in hand, to depositing cash for amounts 
received and to handing any vouchers for cre¬ 
dit salos to the Accounts Office with which lay 
the responsibility for recoveries. There is no 
complaint regarding the oash transactions, nor 
did plaintiff press the matter of an alleged short- 
age of stock in hand at the shop. The question 
at issue before us was whether Mohan Lai was 
responsible for the accounts of sales on credit 
and whether he was, therefore, liable for a 
rendition of the same. 

The learned Senior Subordinate Judge, who 
was guilty of gross carelessness in delaying the 
delivery of his judgment for over a year, came 
to the conclusion, mostly on a letter written by 
defendant himself, that ho was responsible for 
all the accounts as well as for the mauagemont 
of the shop. Fie bold, therefore, that although 
regular accounts had boon submitted, he was 
in no way absolved from liability to render 
accounts as claimed by the plaintiff, and, in 
this connection, lie citod Anderson v. Delhi 
Cotton Mills (l). He, therefore, passed a 
preliminary decree as desired by the plaintiff. 

Before we begin to deal with the arguments 
of the Counsel for each party, we may state 
that Mr. Oortel for the plaintiff-respondent, 
eventually withdrew any claim for a rendition 
of accounts of the Saharanpur Branch. This 
judgment, therefore, deals only with plaintiff's 
liability as rogards the Lahore shop. Mr. Tek 
Chand for the appellant has first roforred us 
to the action of tho plaintiff himself which has 
made any oomplianco with tho order of tho 
Court for rendition of accounts impossible and 
mfructuous. Plaintiff, it may be remarked, 
asked for a rendition of acoounts for the period 
February 1895 to 31st March 1908. Tho 
defendant, in tho course of tho suit, made a 
roquost for tho production of certain papers 
and accounts-books. On page 1U1 is coutain- 
0 d tho reply of the plaintiff. 

This reply shows :— 

llj that oven the bye laws of tho Associa- 
tioo are nob fortiioorning — ; 

(2) that tho Sales Abstract Books are only 


forthcoming for one year of the defendant’s 
incumbency; 

(3) that many of the balance-sheets are 
lost; 

(4) that the Return Stores Book which 
shows the stores advanced and balances re¬ 
turned is only available for a short period ; 

(5) that no main ledgers exist before 1902; 

' 6) that stock ledgors exist only for a short 
period ; 

(7) that quarterly balauoe-sbeets of personal 
ledgers are not in existence for the years 
1902-08 ; 

(8) that the list of bad debts passed by the 
Board only exists for the year 1904 05; 

(9) that the duty list of employees as passed 
by the Assistant Secretary is nob forthcoming; 

(10) that petty oash vouohers aro only avail¬ 
able for a short period ; and finally 

(11) that othor vouchors are only available 
from tho 1st of April 1907. 

Mr. Tok Chand also referred to many other 
documents not produced which it is not neces¬ 
sary to mention in detail. Tie argueJ, there¬ 
fore, that the accounts being in possession 
of the plaintiff and the particulars being admit¬ 
tedly defective, his client could not be called 
upon to render accounts. He oited as an 
authority in his favour the judgment printed 
in Upcndra Kishorc v. Ramlara Debyn (2). In 
that case also all the accounts were with the 
plaintiff and he refused to place them or other 
necessary particulars beforo the Court and it 
was hold that, in such circumstances, it was 
impossible to call upon a dofondaut to answer 
a charge regarding his liability on tho ac¬ 
counts. 


• 

Tho main charge against tho defendant i 0 
that vouohers are missing or that they do not 
tally with the aooouuts. Mr. Oertol for tho 
respondent contends that under paragraph 6th 
of the agreement it was defendant’s duty to 
proservo the necessary vouchors in support o 
liis entries. It was, however, admitted that 
undor the orders of the Association a 
vouchers previous to 1901 wero destroyed, 
is furthor urgod that the defendant s liability 
for tho preservation of vouohers ceased when 
they were made ovor to the Accounts Officooo 
the conclusion of each day's work. Be ore 
coming, however, to any decision on tho P° 1D 


(2j 4 lud. C*s. 04 J ; 18 O. W- N- 6 j 6. 


U) 08 F. R. 19ea ; 10^< t L. R. 1908. 
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it will be necessary for us to examine the 
evidence regarding defendants’ liability for the 
offioe accounts. 

The whole dispute, as we have shown, 
centres round the sales on credit and the 
vouchers which wore or ought to have been 
obtained from customers. According to the 
plaintiff, defendant was responsible for keep¬ 
ing all the accounts including those for sales 
on credit and the personal ledgers of such pur¬ 
chasers and also for the preparation of monthy 
lists showing the amounts to be deduoted from 
the salaries of purchasers. According to the 
defendant, he was liable only for the actual 
stock in hand and the cash sales and to make 
over all credit vouchers to the Accounts 
Branch when his further liability ceased, pro¬ 
vided that his sales were in accordance with 
the general conditions of tho business. On the 
question of defendant 's liability in respect of 
these credit sales and their accounts, there is 
much conflicting evidence. Tho plaintiff relied 
largely on tho evidenco of Mr. W. A. Grey, 
Chief Examiner, N.-W. Railway, who was 
Managing Director in the year 1907 08, and on 
the statement of Gobind Ram, Managing Di¬ 
rector, when the suit was instituted. Their 
ovidence was takon at great length and is brief¬ 
ly to the effect that there was no account 
offioe separate from the shop. They admit¬ 
ted that all credit vouchers wore made over to 
the office with the Daily Sales Book but stated 
that all the account work in the office was 
under tho responsibility of tho Manager. On 
tho other hand, the defendant relies upon tho 
evidence of persons employed in tho office such 
as Taikishcn Das, who worked for twelve years 
as Accountant and Head Clerk, and stated that 
ho was in charge of the office and not subor¬ 
dinate to tho Manager in any way. This 
evidence is also supported by Makhau Lai and 
1 ateh Din, employees in tho office. Defendant 
also relied greatly upon tho evidence of 
Mr. Keatingo, a promiuont Railway official, who 
hold many honorary pasts connected with tho 
stores for a period of some seven years and 
statod that tho Manager had nothing to do 
with the Accounts Branch. The same is tho 
evidence of Mr. Isaacs, who hold the post of 
Assistant Secretary aud stated that the office 
was under his charge. Mr. Tek Chaud also 
refers to many documents showing the separa¬ 
tion between the shop and_the Accounts Braneh 


dealing with the recovery of the money from 
purchasers on oredit. He refers to a list of 
fourteen books which the Manager was requir¬ 
ed to keep up. These do not includo the per¬ 
sonal ledgers of customers. He next refers to 
an office order of 14th August 1899 (page 28) 
which states that the office will work direotly 
under the Assistant .Secretary. “ The Manager 
will, however, have access to any book he 
may require.” As Mr. Tek Chand remarks, 
such a provision is hardly applicable to a per¬ 
son responsible for these accounts. It is, more¬ 
over, as far as wo understand, admitted that 
in the actual recovery of money from credit 
purchasers the Manager took no part. Tho 
amounts due were merely recovered by deduc¬ 
tions from salary and other officials were res¬ 
ponsible in this matter. For instance, in lo99, 
as shown by Resolution VI of Directors' 
Minuto Book, the Honorary Secretary (not 
the Manager) had to press for the recovery of 
belated debts (page 7 of tho printed paper- 
hook). Tho following page of tho printed 
paper-book also shows the Honorary Secre¬ 
tary taking similar aotion in the year 
1900. Mr. Tek Chand finally refers to a Resolu¬ 
tion printed at page 9 that the Honorary 
Secrtary explained that the Manager had no 
time to supervise tho work of the offioe and 
that tho arrangement in force might bo 
altered if, after proper consideration, it was 
considered to place tho entiro control under 
the Secretary. This Resolution was passed at 
a meeting in 1899 and is said by plaintiff not 
to have been acted upon hut it is noteworthy 
that at that time Mr. Koatingo was Honorary 
Secertavy and Mr. Isaacs the Assistant Secre¬ 
tary and that they both gave evidenco to tho 
contrary. A careful consideration of all the 
evidence leads us to beliovo that tho Manager's 
liability for credit sales ended when bo bad 
banded tho vouchers to tho offioo. If, there¬ 
fore, tho vouchers were in any way incomplete 
or did not tally with tho Manager's account 
tho responsibility restod with tho office. 

Mr. Tek Chand finally rofors to ovidonoe 
that his accounts wero regularly rendered by 
tho Manager and audited by export accoun¬ 
tants of tho Railway, or by professional audi¬ 
tors, aud found correct. For instance, Messrs. 
Meugons, King and Simson in 1905 stated that 
tho accounts had boon well kopt and carefully 
balanced by the Accountant (it ie noteworthy 
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‘not by Manager ) and found correct. On 
page 17 also there is a Resolution showing that 
the accounts for the following year were also 
audited and found correct, and on the follow¬ 
ing page there is a similar note for the year 
1907. Mr. Tek Chand also points out to us 
that tho items, in respect of which it is desired 
to make defendant accountable, wore written 
off as irrecoverable before the institution of 
the suit, and that the present suit followed a 
suit by tho Manager for refund of his security, 
payment of sales commission, etc. Mr. Tek 
Chand, therefore, urges that accounts having 
been regularly rendered and settled, tho 
matter could only be re-opened on proof of 
fraud. He refers to Smith’s Law of Master and 
Servants, 6th Edition, page 95 and rialsbury’s 
Laws of England, Volume I, page 188. He 
also contends that the judgment relied upon 
by tho lower Court, Ando son v. Della Cotton 
Mills (1) can have no application to this suit. 
In that case it was merely hold that an agent 
having handed over the account-books of a 
Company to his successor was not thereby 
exonerated from his liability to render 
accounts. The plaintiff, however, apparently 
produced tho complete account-books in Court 
and it is clear from tho judgment that no 
settlement of accounts had taken place. This 
judgment, therefore is of little help to plaint¬ 
iff's case. 

l'inally, we must refer to a letter. Ex. P. 7 cf 
30th November 1907, on which great reliance 
has been placed by the plaintiff and it lias 
been considered as of great importance by the 
lower Court. At that time the Directors were 
dissatisfied with Mohan Lai regarding discre¬ 
pancies in personal accounts and ho wrote 
apologizing for this fault and attributing it to 
tho incompotoncy of tho ledger-keepers. lie 
stated that the present shortcomings could 
bo remedied by allowing him to arrange to re¬ 
cover the balances duo by customers, rfomo 
six works later, however, when the dispute 
bad become more acute, be wrote denying any 
liability connected with the personal ledgers 
and accepting liability only for the shortage 
of tho stock and work of the shop proper. 

1 lo has since taken this attitude throughout. 
Ho stated in Court that ho wrote his letter at 
tho request of certain Directors and at their 
threats of dismissal if lie did not write it. His 

(li C » P. R. 1008. 


explanation may be somewhat unconvinoing 
but we do not think that a letter written by a 
a man obviously in fear of dismissal need be 
taken as conclusive against him. 

On the whole, therefore, we doubt if Moban 
Lai was in oharge of tho accounts in respect of 
which this suit has been instituted. We think, 
moreover, that in view of the constant render¬ 
ing of accounts and their acceptance by the 
plaintiff and his present inability to produce 
accounts and documents which should be in 
his possession, the suit should have been 
dismissed. 

Wo accordingly accept the appeal and dismiss 
the suit with costs. 

z. k. Appeal accepted. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 120 of 1922. 

July 26, 1922. 

Present :— Mr. Justioe Duckworth. 

MA MA GYI—Appellant 
versus 

MA NYO PO and another—Respondent. 
Civil Procedure Code (Act V of 1908), 0. XXI r. 2 

(3 )—Adjustment of decree—Certification, absence of— 

Court, whether can lukc’nolico of adjustment— Limita¬ 
tion Act (IX of 1908). Sch. I, Art. W'i-Specif ic per¬ 
formance, suit for -.Limitation, commencement of- 

Tho prohibition oontained in O. XXI. r. 2 (3) of the 
Civil Procedure Code, ia limited to a Court exeoutmg 
tho deoreo, and docs uot extend to a case whore a 
Court whioh is not executing tho dcoroe is dealing 
with tho mattor. Under Artiole 113 of Sobedulo I to 
the Limitation Aot, whore a date is not fixed for 
specific performance time does not oommenoo to run 
till apeoifio performance has boon demanded and the 
plaintiff has been refused. 

New lieerbhoom Coal Co. v. Biilcratn Alahata, 2 
C. L. R. 2o« ; 4 Ind. Jur. 670 ; 2 Ind. Deo. (NS.) 
722 ; 5 Cal 175- roliod od. 

Appeal against tho decree of tho Divisional 
Court, Bassuiu, in C. A. No. 29 of 1921. 

Mr. Doctor, for the Appellant. 
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Mr. Ray, for the Respondents. 

JUDGMENT. —On the law points deoided 
by the learned Divisional Judge on appeal I 
think that there can be no doubt that he was 
in error. The making over of one-half of the 
granary in satisfaction of the decree may not 
have been certified but O. XXI, r. 2 (3), Civil 
Procedure Code, is quite clear, and the 
embargo under that rule is limited to a 
“ Court executing the decree.” There would 
be no prohibition in a case where a Court, 
which was not executing the decree was 
dealing with the matter. Again, the learned 
Judge was wrong when he deoided that there 
was a time-har under Article 113 of the First 
Schedule of the Limitation Act. There may 
or may not be, but the point is that under 
that Article, where a date is not fixed for 
specific performance, time does not commonoo 
to run till specific performance has been 
demanded, and the plaintiff has been refused. 
See New Beerbhoom Coal Company v. Buloram 
Mahata (l). Here, it is not suggested that 
plaintiff even mado such a demand prior to 
Buit, and prima facie she could still sue for 
specific performance of any sale to her by 
enforcing a registered conveyance. The facts 
in dispute have not been dealt with by the 
Divisional Court. The deoree of the Divisional 
Court is set aside, and the appeal is remanded 
to that Court for decision on tho morits. The 
costs of the appollant inourrod in this Court 
and in tho Divisional Court will be borne by 
respondents. 

Z. K. Appeal allowed. 

(1) 5 0. 175 ; 2 0. Tj. R 268 ; 4 Ind Jur. 570 ; 
2 Ind Deo. (N. S.) 722. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 25G9 of 1917. 

February 19, 1920. 

Present :—Mr. Justice Broadway. 

BALMOKAND—Defendant — 
Appellant 

versus 

WAZIR CHAND—Plaintiff— 
and others—Defendants— 
Respondents. 

Limitation Act (IX oj 190S) s. 19, Sclu I, Art. 144 
—Adverse possession—Jc-sharers—Acknowledgment of 
co-sharer's'title—Demand for share of expenses of 
repairs. 

Tho possession of one oo-sharer is, a3 a goneral 
rule, tho possession of all tho other oo-sharors. The 
co-sharer in possession, in order to olaim adverse 
possession, must show some olear and unmistako- 
ablo aot on hi3 part evidencing his intention to hold 
possession on his own acoount. 

Plaintiff sued to reoover his share in certain ances¬ 
tral property from tho defendants and producod in 
evidence a post-card written by ono of them in whiob 
the plaintiff was called upon to pay his share of tho 
monies expended on repairs or surrender his interest 
in the house ; 

Held , ( 1 ) that tho po3t-oard amounted to an 
acknowledgment of tho plaintiff's title ; 

(2) that as the post-oard indicated that, up to tho 
date of writing, it tho writer had not formed any in¬ 
tention to exolude tho plaintiff from the joint prop¬ 
erty tho acknowledgment could not bo said to have 
boon made beyond limitation ; 

(3) that the acknowledgment contained in tho 
pcst-oard was not conditional, as the condition 
attached to tho futuro and not to tho past. 

Rajah Kavali Arunachclla Row v. Ranniahappa 
Roto. 2> M. 519 ; 1 M. L. I. 318 ; )G M. L. J. 6G3 ; 
Maniram Seth v Seth Rupchand, 38 C 1017 ; 1 C L. J 
94; 8 Bom. L. R. 501; 10 C. W. N. 874; 1 M. L. T.199; 
3 A. L. J. 525; lfi M L. J. 300; 2 N. L R. 120 ; 33 
1. A. 165 (PC.), distinguished. 


Second appeal from tho decreo of tho 
Distriot Judgo, Gujrauwala, dated the 21st 
April 1917, reversing that of tho Munsif, 1st 
Class, Wazirabad, District Gujranwala, dated 
the 17th January 1910. 
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Diwan Mehr Cliand, for the Appellant. 

Dr. Nnnd Lai, for the Respondent. 

JUDGMENT. —Briefly stated, the facts of 
the case out of which this appeal has arisen 
arc theso: -Shankar sued his cousins for a 
share in certain property which he claimed 
was ancestral. TTis suit was dismissed as 
haired by time and lie preferred an appeal to 
the District Judge at Gujramvala. 

It had been hold that Shankar Dass's suit 
was time-barred as his cousins had hold adver¬ 
sely for more than twolve years. Before the 
loarned District Judge he produced a post-card 
which, ho claimed, showed that liis right as a 
co-sharer had boon admitted by the member 
of the family in possession of the property, viz., 
one Charanjit. As he had referred to this 
document in the course of the trial and had 
stated that ho would produce it as soon as ho 
could find it. the learned District Judge allow¬ 
ed its production and remand, d the case under 
O. XI jI, r. 25, Civil Procedure Code for evidence 
to bo taken with regard to it. As a resultr, ho 
has held that it was a genuine document and 
that it showed that Shankar Dass’s title had 
boon acknowledged in 1908 and that, therefore, 
the suit was within tiruo. Shankar Pass was 
accordingly granted a decree for possession of 
one-fourth of the house in suit. 

Against this dccrco the defendants preferred 
this second appeal to this Court through 
Dewan Mchr Chand and I have heard Mr. 
Nand Dal for the respondent. 

Though the finding as to the genuineness of 
this post-card was attacked in the grounds of 
appeal, Dewan Mohr Chand did not address 
me on this point. It seems to me that the 
question whether or not Charanjit wroto this 
post card is one of fact by which I am bound. 
The learned Vakil for the appellants con¬ 
tended (1) that there was no aknowledgmont 
of titP in the post-card, (2) that if there was, 
ib was a conditional one and that it could not 
bo availed of unless and until tho condition 
hail boon complied with, (3) that an acknow¬ 
ledgment cannot be of any avail unless mado 
within limitation. Roliauco was placed on 
Rajah Kavali Arunachclla Row v. Rangiali 
Appa Row (I) at page 525 and Maniram Seth v. 

( 1 ) 2‘J M. 51-' ;1 M Tj. T. T18 ; 1C M. L J 663. 


Seth Rupchand (2) at page 1058. While admit¬ 
ting tho proposition enunciated in these deci¬ 
sions I oonsider that they do not afford any as¬ 
sistance in this case. The post-card is reprodu¬ 
ced in tho judgment of the learned District 
Judge and a perusal of it shows that Charanjit 
clearly admitted that Shankar Das had a sub¬ 
sisting title in the property in 1908. It was to 
bo borne in mind that the possession of one co- 
slmrer is as a general rule the possession of all 
tho other co-sharers. Tho co sharer in poss¬ 
ession, in order to claim advorso possession, 
must show some clear and unmistakoable act 
on his part evidencing his intention to hold 
possession on his own account. This post-card 
indicates that Charanjit who was in possession 
had, up to the writing of it in 1908, not form¬ 
ed any intention to excludo Shankar Dass. 
This acknowledgment of title was, therefore, 
not mado beyond limitation nor was it condi¬ 
tional. Tho condition attaohed to the future 
and not to the past. lie was called on to pay 
his share of the monies oxpended on repairs 
or surrender his interests in the house. 

In those circumstances, I am of opinion 
that tho view taken by the lower Appellate 
Court is correct and dismiss this appeal with 
costs. 

Z. K. Appeal dismissed. 

(•2) 88 C 1047; 4 0. L. J. 04 ; S Bora. L. R 501 ; 
10 C. W. N. 874 ; 1 M. L. T. 191 ; 3 A. L. J. 626 ; If, 
N L J. 800 : 2 M. h. R..190; 8 11. A. If,6 (P. 0.). 


RANGOON HIGH COURT 

Civil Revision No. 34 of 1922. 

August 3, 1922. 

Present: —Air. Justice Duckworth. 

•MTAII NG NYAN — Petitionf.r 

versus 

KO MACNG -Respondent. 

Contract Act I IX oj 1872) s 108 , Exeep. I,—-Sale of 
quods—Hire bp vendor -Sale, subsequent, whether 
passes title. 

S mado over his buflaloea to the plaintiff in settle¬ 
ment of h debt imd then hired them from him. Sub- 
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sequently he made them over in oettlement of a debt 
to the defendant. PlaintiS sued to recover the buSa- 
lo33 from the defendant ; 

Held, that Exoeption I to seotion 103 of the 
Contract Act was not applicable to the oase and the 
plaintiff was entitled to recover the buffalce3 from 
the defendant. 

Civil Revision against the decree of the 
District Judge, Basseiu in C. A. No. 73 of 
1922. 

Mr. Maung Run, for the Appellant. 

Mr. Mg. Ba Tin, for the Respondent. 

JUDGMENT. —The facts are quite dear. 
There are concurrent findings in regard to 
them. Set Bo made over his buffaloes to 
Shaung Nyan in settlement of a debt, and 
then hired them from him. Later, ho sold 
them, or rather mado them over in settlement 
of a debt, to Ko Maung. The District Court 
misapplied section 108 of the Contract Act, 
and overlooked the case of Maung Skive Lun 
v. Nga Pe Bu (1) in which the leading case of 
Greenwood v. Ilalquette (2) was relied upon. 
He also neglected tho case of Maung Po 0 v. 
Ma I. (3). rio hold that the sale to Ko Maung 
was good. 

Tho plaintiff-applicant, Shang Nyan, was 
of course entitled to rocover his buffaloes and 
tho District Court was wrong. 

I sot asido tho decree of the District Court 
and restore that of tho Township Court with 
costs in all Courts. 

Z ' Revision allowed. 

(l) 8 J. L. B., p. 311. 

(21 12 B. L. R. 42 ; 20 W. R. 407. 

(3) P. J. L. B. 367. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 66 of 1922. 

August 3, 1922. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Abdul Qadir. 

Haji MOHAMMAD TAQI and others — 
Judgment-debtors — Appellants 

versus 


Eaji ABDUL RAHMAN and another 
—Decree-holders—Respondents. 

Civil Procedure Code (Act V oj 1908', O. XXI, r. 19 
—Construction of decree — Decree based on award— 
Execution-Set-off, whether can be claimed—Letters 
Patent (Lah) cl. 10 -Appeal—New point, whether 
can be urged. 

A olause in a deoreo ba3d on an award whioh pur¬ 
ported to settle all disputes between the parties ran 
as follows 

A a to the amount of Inooma-Tax, Excess Profits 
Tax and Super-Tax for 1919-20 to bo paid by party 
No. 1, after tho tax has been deposited in the Govern 
mont Troasury, tho liability therefor will bo shared 
by party No. 1 and party No. 2 among themsolves in 
proportion to their share for nine months.*' Party 
No. 1 having paid the Exoes Profits Tax for the year 
1918-19, olaimed. in execution of tho deoree, to have 
the share of the Exces Profits Tax for which party 
No. 2 was liable, deducted from tho amount payabloto 
tho latter under tho deoree. It was objected that the 
deoroo being merely declaratory as to the liability of 
party No 2 as to the sum claimed, party No 1 was 
not ontitled to olaim a set-off in oxeoution proceed¬ 
ings, and that, in any case, the doorce did not impose 
any liability on party No. 2 in roapeot of tho Excess 
Profits Tax for 1918-19 ; 

Held (1) that tho objeot of tho deoree being to put 
an end to all disputes between the parties, party 
No. 1 was entitled to olaim tho eet-ofl in oxeoution 
proceedings undor tho provisions of O. XXI, r. 19 of 
the Civil Procedure Code ; 

(2) that undor the deoree, as it stood, party No 2 
was under no liabilttyin respect of tho Excess Profits 
Tax for the year 1919-19. 


a ?-M P ?? l u n t ort ? e Lotters Patenfc a party is 
not entitled to bo heard on a point whioh was not 

raisod boforo the Judgo in Chambers. 

..Sit B A h ' d £'\ v - Hat, 20 A. 259 ; A. W. N. 

V uA’l ri 1 P a ?’ ( *' 3 - ) 627: Debi Char an Lai 

35 ‘“ 3 - Oil. 833 . 1 P. L J. 495; 1 
1 L. W 2J9 ; 29 C W. N. 1303, relied on. 
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Letters Patent Appeal from the order of 
Mr. Justice Chevis, in C. A. No. 814 of 1921, 
date! the 23rd March 1922. 

Messrs. K. Dalip Singh and Ghulam Rasul, 
for the Appellants. 

Messrs, Moti Sag-ir and Prem Lai, for the 
Respondents. 

JUDGMENT. —This is an appeal under 
clause 10 of the Lotters Patent from a judg¬ 
ment of Mr. Justice Chevis ; and the main 
question for determination is whether 
the appellants, who are described as 
party No. 1 are entitled to call upon the 
respondents described as party No. 2, to 
contribute towards the sum paid by the 
former as Excess Profits Tax for the year 1918- 
19. The facts of the caso are simple and do 
not admit of any dispute. The parties were 
partners in a flourishing business for several 
years hut eventually fell out, with the result 
that a suit for the dissolution of partnership 
and rendition of accounts was brought by ono 
of the partners. On the 16th of April 1920, 
a decree was passed in accordance with an 
award which was based upon throe deeds of 
compromise entered into between the parties 
on the 15th March, lGth March and 5th 
April 1920, ro*-peotively. Tim result of this 
settlement of dispute was that the assets of 
the firm wore roughly valued at rupees 33 
lakhs, out of which party No. 2 were to receive 
rupees 14 lakhs and party No. 1 wero to tako 
tho remaining assets The shares of tho 
parties for certain purposes wore fixed as 
follows 

Share of party No. 1 .•••8i Annas. 

Share of party No. 2.... lb Annas. 

Now, the clause which determines tho 
respective liabilities of the parties to contri¬ 
bute towards tho sum to ho paid by party 
No. 1 on account of taxes, is contained in tho 
agreement of tho 15th March 1920, and, 
as its interpretation is tho subject of contro¬ 
versy, it is uoccssary to set it out in extenso. 
It runs as follows: — 

"As to tho amount of fncomo-bax, Excess 
Profits Tax and Super- tax for 1919-20 to be 
paid by F.akhsh Elahi & Co. and Karam Elahi 
Muhammad Shafi, after the tax has been de¬ 
posited in Government Treasury, the liability, 
therefore, will he shared by party No. 1, and 


No. 2, among themselves in proportion to 
their shares for f of a year or 9 months." 
Now, it is beyond disputet hat party No. 1 paid 
in November 1920, a sum of Rs. 1,22,500 as 
Excess Profits Tax for the year 1918-19; and 
they claim that party No. 2 should pay their 
share of this amount for 9 months ; in other 
words, they claim that they are ontitled to 
recover from party No. 2 15-32nds of fth of Rs. 
1,22,500 ; tho party No. 2, however, resist this 
claim on the ground that the aforesaid sum 
was paid as Excess ProGts Tax for the year 
1918-19, and that the clause in question, 
which renders them liable for the payment of 
their share of tho taxes for 1919-20, makes 
no mention of the Excess Profits Tax for 
1918-19. 

Tho learned District Judge, who heard the 
caso in the first instance, and also tho learned 
Judgo of this Court who heard the appeal, have 
concurred in holding that tho paragraph of tho 
agreement relied upon by party No. 1 does 
not render party No. 2 liable for the payment 
of any portion of tho above sum ; and the 
question for consideration is whether any 
adequate ground justifying our dissent from 
their conclusion has been made out. 

Mr. Moti Sagar for tho respoudonts raises, 
however, the objection that this matter can¬ 
not bo determined by tho Court executing the 
decroe passod in favour of his clionts, because, 
so far as tho liability for tho payment of the 
taxes is concerned, tho decroe merely declares 
tho rights of the parties inter sc and does not 
direct any act to bo dono and is, consequently, 
incapable of execution. Tho learned Advooate 
contonds that a soparate suit should be brought 
to enforce the rights declared by tho decree. 
It appears that this contention, though 
vaguely mentioned in tho written objections 
filed by the respondents in the Court of tho 
District Judge, was not urged when tho caso 
was argued before him ; and it is beyond dis¬ 
pute that the matter was not even referred to 
before Mr. Justice Chevis. Now, it has beon 
hold by soveral High Courts, vide, inter 
alia Bnj Bhukan v. Varga Dat (1) and 
Vehi Char an Lai v. Mehdi Hussain (2), that in 
an appeal under the Lotters Patent an appol- 

(1) 20 A. 258 : A. \V. N- (1698) 41 ; 9 Iud. Deo. 

(N B.) 527. , _ 

(2) 35 Ind. Cas. 888 ; 1 P. L. J. 485 ; 1 P- L- W- 
209 ; 20 C. W. N. 1309. 
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lant is nob entitled to be heard on a point 
which has not been raised before the Judge 
from whose judgment he is appealing; and 
we doubt, therefore, whether this new point 
can be raised by the respondents for the first 
time in this Court. Further, we do not think 
that the objection is well-founded. There 
can be no doubt that both the parties claim 
to be entitled to recover sums of money from 
eaoh other, and, under O. XXI, r. 19, 
Civil Procedure Code, execution can be taken 
out only for so much monoy as remains after 
deducting the sum due to the judgment- 
debtor. It mu6b be remembered that both 
the claims spring from the compromise 
entered into between the parties, the object 
of which was to put an end to all disputes 
between them ; and that it was never con¬ 
templated that another action should be 
brought in respect of any of the matters which 
formed the subject-matter of the settlement. 
We considor that the decree, when reason¬ 
ably construed along with the documents 
which formed its basis, contemplates that the 
appellants should not bo driven to a regular 
suit lor the enforcement of their counter-claim. 
It was intended that they should obtain their 
redress from the Court executing the decree 
against them. Wo accordingly overrule the 
objection raised by the respondents. 

On the raorits, we are clear that the 
liability of the respondents is circumscribed 
by the terms of the paragraph quoted above, 
and that that paragraph, as it stands, docs 
not make them liable for payment of any 
portion of the Excess Profits Tax for 

1918- 19. Mr. Dalip Singh, who has ably 
argued the case for the appellants, points out 
that the SExcoss Profits Tax was lovied lor 
one year only, namoly, tho year 1918-19, 
and that there was no Excess ProGts Tax to 
be paid for the year 1919-20 ; and he accord¬ 
ingly contends that the provision in the 
paragraph in question with respect to the 
Excess Profits lax cannot possibly apply to 
the tax for the year 1919-20 which was never 
levied. We recognize that there is consider¬ 
able force in this argument, but wo find that, 
if accepted, it would amount to this. In 
that paragraph for the words " Income-Tax, 
Excess Profits Tax and Super-Tax for 

1919- 20 we must read the following 
words :— “ Income-Tax for 1919-20, Excess 


Profits Tax for 1918-19 and Super-Tax for 
1919-20;" but we have no right to read into 
the paragraph something which is not to be 
found there. 

It is to be observed that tho partnership 
between the parties was dissolved on the 31st 
December 1919, and it is, therefore, clear 
that, while they wore partners for the whole 
of the year 1918-19, their partnership contin¬ 
ued for only 9 months of the year 1919-20. 
Now, if the paragraph was intended to refer 
to the Excess Profits Tax for the year 

1918- 19, one would havo certainly expected 
that both tho parties should have been made 
liable to pay their share of the tax for tho 
whole of the year, whereas the paragraph 
clearly states, and indeed it is admitted by the 
learned Counsel for the appellants, that party 
No. 2 are liable for their share only for a 
period of 9 months. The reason for this 
limitation of period is not far to seek. As 
pointed out above, the partnership of the 
parties continued for only 9 months in the year 

1919- 20, and party No. 2 were accordingly 
made liable for their share of the tax for tho 
period of their partnership. If the paragraph 
was intended to refer to the Excess Profits 
Tax of 1918-19, there is no reason what¬ 
soever why tho liability of party No. 2 should 
havo been confined to 9 months and why they 
should not havo boon made liable for tho 
whole of the year during which they wore 
undoubtedly partners. 

The provision confining tho liability to a 
share of the Excess Profits Tax for 9 months 
is, in our opinion, fatal to the claim made by 
the appellants. Though tho matter is not 
entiroly free from doubt, wo are not prepared 
to hold that the appellants, on whom tho 
onus rested to establish the liability of tho 
respondents, have succeeded in satisfying us 
that the conclusion concurrently reaehod by 
the Courts below is erronoous. 

We accordingly dismiss the appeal with 
cosbs. 

Z. K. Appeal dismissed. 
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RANGOON HIGH COURT. 

Civil Revision No. 38 of 1922. 

August 3, 1922. 

Present :—Mr. .TusticQ Duckworth. 

F. N. BURN —Petitioner 

versus 

G. H. PAUL— Respondent. 

Limitation Act (IX of 1003), ss. 9, 11-Execution 
oj decree—Death of decree-holder—Application for exe¬ 
cution by executor—Limitation, computation of. 

Where a deoree-holdor does not take any steps 
during his lifetime to exeoute tho docree, sootion 9 of 
the Limitation Act will apply to an application for 
cxcoution made by his exeoutor and tho latter will 
not bo ontitlod to deduct tho timo spent in obtain¬ 
ing probate of tho decreo-holder’s will. 

Civil Revision against the order of tho Ran- 
goon Small Causo Court, in Civil Execution 
No. 197 of 1922. 

Mr. Burjorjee, for the Petitioner. 

Mr. P. N. Chari, for tho Respondent. 

JUDGMENT. —It is not denied by 
Mr. Chari that this application for execution 
was time-barred under Articlo 132 of tho 
Limitation Act. 'L’hcro is no possible means of 
exemption under section 17 of that Act, which 
would tit tho facts of the present case. Thomp¬ 
son did nothing to execute his decrees during 
a period of over one year at tho end of his life 

the lost instalment having been paid on 
19th dune 1918, and Thompson dying on 21st 
August 1919. Paul obtained Probate in 
August 1921, and was substituted in Thomp¬ 
son's place on 5th January 1922. The period 
spout in proving Thompson’s Will cannot be 
excluded, and, as a matter of fact, the Admini¬ 
strator-General had previously obtained Let¬ 
ters of Administration to Thompson's estate on 
25th March 1920 and had never applied to 
execute the decree. 

Section 9 of the Act seems to me Quito clear, 
and I, therefore, hold that tho application to 
execute the decree by Paul is barred by time. 

The application is allowed, and thoordor of 
tho Small Cau6o Court admitting the 


BOONDU V. MOTI CHAND 

application for execution is set aside. Respon- 
dent will pay the applicant’s costs with Advo¬ 
cate s fees of two gold mohurs. 

z - K - Application allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2496 of 1920. 

May 7, 1923. 

Present Sir Shadi Lai, Kt„ Chief Justice, 
and Mr. Justice Lumsdon. 

Ml. BOONDU— Plaintiff —Appellant 

versus 

MOTI ClIAND —Defendant— 
Respondent. 

Civil Procedure Code (Act V of 1903), O. 1. r. 10- 
Platnl presented in name of minor—Death of minor 
before suit —Next friend, whether can continue suit as 
representative : 

A plaint was predated on bohalf of amiaorby 
his mother as his next friond, and it aftorwards 
turned out that tho minor bad diod long before tho 
presentation of tho plaint : 

Hell, that the minor's mothor could uot be allow- 
ed to bo substituted as plaiotifl iu tho minor's plaoe 
and to continue tho suit. 

Vccrappa Chctly v. Findal Ponncn, 31 M. 8G; 17 M. 
Ij. J. 051; 3 11. L. T. 12, relied on. 

Second appeal from the decree of tho Dis¬ 
trict Judge, Uoshiarpur, dated 6th August 
1923. 

Mr. MehrChand, Mahajan, for tho Appollant. 

Mr. Badri Das, for Mr. M. L. Puri, lor tho 
Respondent. 

JUDGMEN T; —The question for decision 
is whether, when a plaint is presented on be¬ 
half of a minor by his mother as his next 
friend, and it afterwards turns out that tho 
minor bad died long before the presentation 
of tho plaint, the Court has jurisdiction to 
substitute the mother of the deceased as 
plaintiff iu order to allow hor to prosecute the 



VOL. 79J 


INDIAN CASES 


285 


PARAG DIN V. SHEO MANGAL 

suit. In Veerappa Chetty v. Findal Ponncn (1) 
a Division Bench of the Madras High Court 
held that in a suit brought against a decoased 
defendant the Court had no jurisdiction to allow 
the plaint to be amended by substituting the 
names of the representatives of the deceased 
even when the suit was instituted bona fide and 
in ignorance of the death of the defendant. 
Now, in the present case, the Courts below 
have concurred in holding that it has not been 
shown that the institution of the suit on be¬ 
half of a deceased person was due to a bona 
fide mistake, and in view of this finding wo 
are not prepared to allow an amendment of 
the plaint even if suoh amendment is permis¬ 
sible under O. I, r. 10 of the Civil Procedure 
Code. It may be that the Pleader who filed 
the plaint misunderstood the instructions given 
to him by the deceased's mother but as point¬ 
ed out by the learned District Judge, there is 
no evidence on the record to that effect. 

The result may bo unfortunate, but on the 
finding recorded by the District Judge we have 
no alternative but to dismiss the appeal. The 
appeal is, therefore, dismissed with costs. 

Z. K. Appeal dismissed. 


OUDH JUDICIAL 
COM MISSION R’S COURT. 

Second Civil Appkal No. 89 of 1916. 

July 7, 1916. 

Present :—Mr. Kendall, A. J. C. 

PARAG DIN— Defendant—Appellant 

versus 

SHEO MANGAL— Plaintiff— 
Respondent. 

Lcnidlord and tenant—Agricultural tenant , whether 
can sell house—Zemindar rights of. 

A person, agriculturist or agricultural tenant, who 
ia allowed by a semmdar to build a house for hid 
ocoupation in the ahadi , obtains if thoro ig no spcoial 
oontraot to the contrary, a moro right to use that 
houao for himaelf and hi* family so long afl he main¬ 
tains tho house, i.t •, prevents its falling down and bo 


long as ho does not abandon tho hougo by leaviug 
tho village. 

Sri Girdhariji Maliaraj v. Chotc LaU 20 A. 248 ; 
A. W. N. (1898) 27 ; 0 Ind. Deo. *N. S.) .720, followod. 

Wbon, therefore, a tenant sold the house in which 
he lived and certain customers sued to sot asido the 
sale. 

Held , that the plaintiffs were entitiei to obtain 
possession of the land and the vendee oould remove 
the materials of tho house sold. 

Appeal against the order of tho Additional 
District Judge, Luckuow, dated 28th January 
1916, modifying tho ordor of the Munsif, 
South Lucknow, dated the 23rd September 
1915. 

Mr. Daya Kishan Seth, for the Appellant. 

Mr. Gokul Prasad, for the Respondent. 

JUDGMENT. —Bhagwan Din, a tenant 
in village Paraith, sold a house in which ho 
lived, and two trees, to Prag Din who lived 
in tho village. The present suit has been 
brought by certain co-sharers in the village, 
and the decree of the Additional Judge on 
appeal is that the veudee may remove tho 
materials of the house and the trees, plaintiffs 
being given possession of tho land. Tho 
vendee has filed the secoud appeal. 

It was decided in the well-known oaso of 
Sri Girdhariji Maharaj v. Chote Lai (l) that 
“ according to tho general and well-known 
custom of those Provinces, a custom so well 
established that it may bo treated as tho com¬ 
mon law of tho Proviuco, a person, agri¬ 
culturist or agricultural tenant, who is allow¬ 
ed by a Zemindar to build a houso for his 
occupation in the ubadi, obtains, if thoro is no 
special contract to the contrary, a more right 
to use that houso for himself and his family 
so long as he maintains tho house, i. e., 
prevents its falling down and so long as ho 
does not abandon the house by leaving tho 
villago. As such occupier of a houso in the 
abadi occupying under the Zemindar as in 
the case, he has, unless he has obtained by 
special grant from the Zemindar, an in¬ 
terest; which he can sell, no interest which 
he can sell by private salo or which can bo 
sold in execution of a decreo against him, 
except his interest in the timber, roofing, and 

(1) 20 A. 218 ; A. \V. N. (1898) 27 ; ‘J Ind. Deo. 
(N. S.) 620. 
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wood-work of the house.” The learuod Judge 
went ou to give good reasou why such a 
custom should have grown up and should 
have been established. There can be no 
doubt that this custom, for those very reasons, 
equally applies in the Province of Oudk. For 
the appellant it is argued that the Wajih-ul- 
arz of tho village where it refers to the rights 
of persons who build houses in the abadi, 
allows such persons to sell or mortgage those 
houses as they desire. I have carefully 
considered tho provisions of the Wajib-ul-arz 
in question, and I cannot find that it sets out 
a custom by which a person who leaves the 
village can sell his house and the right of 
residence therein preparatory to so doing. It 
is argued that the custom as set out in tho 
Wajib-ul-arz is inconsistent with tho general 
custom of tho provinces as set out in tho case 
of Sri Girdharji Makar aj v. Chotc Lall [ 1). 
The custom, however, docs not appoar to mo 
to bo inconsistent. 

It is finally arguod that tho respondents 
woro estopped from bringing the present suit 
as the house and the trees wore purchased 
with their consent. This is a pure question 
of fact. It has been found by tho Court 
below that tho consent of tho respondents was 
not obtained to tho transfer of the houso and 
trees. The appeal is, therefore, dismissed. 
Respondents may have tlioir costs. 

K. s. D. A/>i>e<il dismissed. 


LAHORE HIGH COURT 

Second Civil Appeal No. 18:33 of 1919. 

April 16, 1920. 

Present :—Mr. Justice Shadi Lai and 
Mr. Justice Broadway. 

Musammat DAULAN and others— 
Depen da nts — Appellants 
versus 

AB1) U L 11AQ -Fla i nti it - 
Respondent. 

Restitution oj conjugal rights—Marriage in ex¬ 
change— Delay in instituting suit, explanation of — 
Discretion of Court—App al, second, interference in. 


A suit for restitution of conjugal rights by a 
husband against his wife was decreed by tho lower 
Appellate Court on tho findings that tho defen. 
dant s marriage with the plaintiff had boon in ex¬ 
change for tho marriago ol plaintiff's sister with tho 
defendant's brother, and that tho delay in bringing 
the suit was due to several doaths having taken 
place in the families of tho partios and to the 
minority of the defendant and the illness of tho 
plaintiff : 

Tlelil, that it could not bo said that the discretion 
exoeroised by tho lower Appellate Court was either 
arbitrary or illegal and that, therefore, the decree 
of tho lower Appellate Court should not be disturbed 
by the High Court. 

second appeal from tho decree of the 
District Judge, Jhang, at Sargodha, dated tho 
16th July 1919, reversing that of tho Sub¬ 
ordinate Judge, 1st Class, Jbaug, dated tho 
22nd April 1919. 

Mr. Nunak Chand, for the Appellants. 

Mr. Gltulam Mohy-ud-Din, for tho Res¬ 
pondent. 

JUDGMENT. —This case has come up 
to this Court under tho following circum¬ 
stances :— 

The respondent Abdul Ilaq instituted a 
suit against Musammat Daulan alleging that 
she was his lawfully married wife and praying 
for a decree for restitution of conjugal rights 
on tho ground that sho would not live with 
him and was provonted from doing so by hor 
relatives, who woro made co-defendants and 
against whom an injunction was asked direct¬ 
ing thorn not to prevent Musimmat Daulan 
to go and live with her husband. Tho mar¬ 
riago was denied, but the Trial Court held 
that it had boon proved. The plaintiff's 
suit, was however, dismissed as it was 
found that Musammat Daulan was a minor 
whon tho marriago took placo aud that the 
plaintiff had been very dilatory in en¬ 
forcing his right, relianco being placed on 
Xiada v. Jowai (1). On appeal by the plainfc- 
ifl tho learned District Judge, while agreeing 
with tho Trial Court as to the faotum of 
marriage, oame to the conclusion that tho 
plaintil! had sufficiently explained his delay 
in bringing the suit and granted him a decree. 

(1) 34 lnd. Cas. 638 ; 40 P. R. 1910; 134 P. W- R. 
l'JIG. lib P. L. It. 1916. 
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Musammat Daulan and the other defend¬ 
ants thereupon preferred this second appeal 
to this Court through Mr. Nanak Chand and 
we have heard Mr. Ghulam Mohy-ud-Din for 
the plaintiff-respondent. It appears that 
the marriage took place some time in 1902 
when the girl Musammat Daulan was said to 
bo 12 years of age. This suit was filed on 
the 3rd October 1918 and it thus appears 
that the plaintiff has taken considerable time 
in coming into Court. His explanation of this 
delay, which has been accepted by the learned 
District Judge, is that during the period when 
Musammat Daulan was under the age of 
puberty no suit was possible, that when she 
arrived at the age of puberty some time about 
1909, he endeavoured to get her into his house, 
but the plaintiff then became ill and continued 
ill for some three years, that after that 
Musammat Daulau’s father fell ill and 
ultimately died, and that subsequent to that 
his own sister Musammat Daulat Bibi, who 
had been married to Musammat Daulan’s 
brother Amir Muhammad in exchange, con¬ 
tracted consumption which further postponed 
the consummation of the marriage. There 
can bo no doubt that this marriage between 
the plaintiff and Musammat Daulan was in 
exohange for the marriage of Amir Muham¬ 
mad with Musammat Daulat Bibi and, having 
regard to all the circumstances, wo find it 
impossible to hold that the discretion exercis¬ 
ed by the learned District Judge was arbitrary 
or illegal. The suit has been contested chiefly 
by Musammat Daulan’s relatives and sho 
herself has not come into the witness-box. 
There is nothing on the record to lead us to 
believe that sho is really unwilling to go to 
the plaintiff. Having regard to all the circum¬ 
stances, wo feel constrained to maintain the 
decroe appealed against and accordingly dis¬ 
miss this appeal with costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil 
No. 147 of 1922, in Suit No. 2586 of 1919. 

May 3, 1923. 

Present :—Mr. Justice Mookorjeo and 
Mr. Justice Rankin. 

SATCHIDANANDA DUTT— 
Appellant 
versus 

NRITYA NATH MITTER— 

Respondent. 

Principal and Agent—Transaction negotiated by 
agent — Remuneration , when payable—Contract for re. 
numeration to be strictly meruit- Quantum meruit 
principle of, whether applicable. 

Where the remuneration of an agent is payable 
upon the performance by him of a definite under¬ 
taking. he is entitled to bo paid thut remuneration 
as soon a* he has substantially done all that ho 
undertook to do, evon if the prinoipal aoquiros no 
benefit from his services, and, exoopt where there is 
an expre=8 agreement or speolal custom to the con¬ 
trary, oven if the transaction in lespeot of whioh 
the remuneration is claimed, falls through provided 
that it does not fall through in consequenoo of any 
aot or default of the agent, [p. 289, ool. 1.] 

Where tho parties have made an express contract 
lor remuneration, the amount of the remuneration 
and the condition under whioh it becomes payable 
must bo ascertained by a roforenoo to tho terms of 
that oontraot and no implied contract can bo set up 
to add to, or deviate from tho original contract 
through it oan be interpreted by a reference to 
oustom, not inconsistent with it [p. *89, ool. 2.] 

Bcningfield v. Kynaston, (19875 3 T. L. R. 279 : 
Brood v. Thomas, (18.51) 7 Bing. 99 ; 83 R. R. 899 ; 
French <£- Co., v. Leeston Shipping Co., (1922) 1 A. 0. 
451; 91 L. J. K. B. 055 ; 127 L. T. 1G9 ; 27 Com. Cas. 
257 ; 38 E. L. R. 459, followed. 

The defendant S gavo a letter of authority to one (7 
to negotiate the loase of the premises belonging to 
him and on the strength of this letter one K intimat¬ 
ed to S his willingness to tho lease on certaiu con- 
ditione. Subsequently, S granted anothor authority to 
the plaintiff to negotiate the leaso of the properties on 
speoified terms. This letter stipulated that the 
remuneration due to M will bo paid only after tho 
negotiation of the lease. On the following day S 
Beot another lettor to .1/ promising to pay an addi¬ 
tional remuneration provided tho transaction was 
completed on the terms mentioned in the previous 
letter. As a result of this letter one K. D. intimated 
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to S bis willingness to accept the terras of the lease 
subject to certain qualifications, thereupon K.D. pub¬ 
lished a notification warning anyone against 
dealing with S in respect of tho properties, as 
he, K. D , had accepted a lease thereof. Later on, S’, 
oontonded that ho had got a concluded agreement 
from S. who repudiated tho allegations of both K and 
K. D. A/, thon instituted the present suit for his 
commission alleged to havo been earned by him in 
respect cf tho lease. 

(1) Held, that on the true construction of the 
cmtraot between the parties tho plaintitl could not 
succeed ; [p. 290, col. l.J 

(2) that the plaintifi was not ever entitled to have 
a doorta in his favour on the basis cf quantum 
meruit . 

It is competent to the Court to allow a plaint to be 
amended evoa after tho expiry of tho period prescrib¬ 
ed for tho institution of a new suit. [p. 291, col. l.J 

Kisandas Eupchand v Bachappa Vilhoba Shilwant 
4 Ind. Cas. 7 26 ; 33 B. (44; 11 Bom L. R. 1012; 
Sivagan Chi tty Krishna Aiyangar, 13 Ind. (as 2G8 ' 
30 M. 878 ; 111 M. L. T. 537 ; 22 M. L. J. 139 ; Muha'- 
mmnASudiq v. Abdul Majccd, 10 Ind. Cas. 478 ; 33 
A. 01G ; 8 A. L. J. Cxi, relied on. 

Mr. S. L. ZLsc, (with him Sir B.C. Miller 
and Mr. Sulki It. Das), for tho Appellant. 

Mr. J. N. Mittcr, (with him Mr. A. V. Basn), 
for tho Respondent. 

JUDGMENT. 

Mookerjee, J.—This is an appeal against 
a judgment of Mr. Justice Pearson by tho 
defendant in a suit instituted by a broker for 
commission alleged to havo been earned in 
rospcct of tho lease of premises belonging to 
the defendant. On the 23rd August 1918, 
the defendant Satchidananda Duttgavo a letter 
of authority to Ciosthabchari Saha to negotiate 
the lease of the properties in question. On tho 
strength of this letter, apparently, one Kirti- 
chaudra Dawn, on the 26th August 1918, 
intimated to Dutt through his Solicitor 
that he was pr epared to take the lease, provi- 
ded the title was approved and the area of the 
land was not loss than two I'i'ihcts as had been 
assured by tho agent. What followed on this 
has not transpired, but wo find that on tho 
0th November 1918, Satchidananda Dutt 
granted another authority to Nrityauath Mitter 
to nogotiato f ho lease of tho properties on 
terms specified. Tho terms wore as follows: 

Lease for ninety-one years. 

“ Salanu Rs. 20,000 (twenty-tivo thousand) 
only. 


Rent Rs. 312 (threo hundred and twelve) 
monthly, for the first five years plus taxes: 
Rs. 455 (four hundred and fifty-five) plus 
taxes for tho noxb five years and thereafter 
Rs. 600 (six hundred) monthly plus taxes for 
the remaining period. 

Three-storied building to be erected over 
the plot with first class materials. 

Remuneration Rs. 1,800 (one thousand and 
eight hundred) only to bo paid after the 
registration of this lease. 

Phis lettor will bo void after five days 
this date. 

Tho party should be a rospecbable one.” 

Mn the day following, Dutt addressed 
another letter to Mitter in which ho promised 
to pay an additional remuneration of Rs. 1,700 
only provided the transaction was completed on 
tho terms mentioned in tho previous letter. 

I ho result of tho letter to Mitter was that one 
Krislmachandra Doy intimated to Dutt his 
willingness to accept tho terms of tho lease. 
Tho letter, however, contained tho following 
qualifications:— 

It is of course distinctly understood from 
your verbal representation to the brokor (a) 
that the existing rent realised from the 
tenants is not loss than Rs. 380 por month, 
and ( b) that no tonant holds any lease for a 
period of more than three years yet to run, 
and 1 c) that the area of tho leasehold premisos 
is not loss than 44 cottahs." 

1 hereafter, a notification was published on 
tho 26th November by the Solicitor of Krislnm- 
chandra Dey to give caution that as Doy 
had accepted a lease from Dutt anyone dealing 
with the ownor in respect of tho promises 
would do so at his own risk and poril. Later 
on, Kirti Chandra Dawn appeared on tho scone 
and contended that ho had got a concluded 
contract in Ins favour. On tho 9th December 
1918, Dutt took up tho position that there 
was no concluded contract, in fact either with 
Dawn or with Dey, inasmuch as neither of 
them had accepted unconditionally an unquali¬ 
fied ofler of the lease. On tho 11th Decom¬ 
ber 1919, tho present suit was instituted by 
the brokor againEt Dutt for recovery 
of rupees three thousand and five hun¬ 
dred (3,500). Tho plaint was subsequently 
amended on tho 8th August 1922 by the 
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insertion of an alternative prayer in the 
following terms : 

In the alternative, the plaintiff claims the 
said sum of Rs. 3,500 or such other amount 
as this Honourable Court may award as 
damages sustained by reason of the defend¬ 
ant’s wrongful refusal to comploto the said 
transaction with the said Krishna Chandra 
Dey and thus preventing the plaintiff from 
earning his remuneration.” 

We may state, incidentally, that Dey ins¬ 
tituted a suit against Dutt, which was dismissed 
on the 13th February 1923 ; and no found¬ 
ation has been laid for a possible theory 
that the contract failed by reason of the 
wrongful conduct of the vendor-defendant. 
Dutt defended the present action substantially 
on the ground that on the terms of the agree¬ 
ment between him and Mitter the latter was 
not entitled to the remuneration as claimed 
in the plaint. Mr. Justice Pearson has 

overruled this contention and has dccrood the 
suit. 


The principle applicable to cases of this 
description is well-established. Where the 
remuneration of an agent is payable upon the 
performance by him of a definite undertaking 
ho is entitled to bo paid that remuneration as 
soon as ho has substantially douo all that ho 
undertook to do, even if the principal acquiros 
no benefit from his services, and, except where 
thero is an express agreement or special cus- 
tom to the contrary, even if the transaction in 
respect of which tho remuneration is claimed 
falls through, provided that it does not fall 
through in consequenco of any act or default 
of tho agent. 


On behalf of tho appellant, reliance has 
boon placed upon the decisions in Alder v. Boyle 
11), Beningfichl v. Kynaston (2), Battams v. 
Jompkms (3), Didcott v. Friesher (4), and 
Howard Iloulder v. Manx Isles Steamship Co. 

w u° n behalf of fche res Pondent reliance 
das been placed upon the decisions in Greer 


(1) (1817) 1 C. B. 635 
Jur. 591 ; 136 E. R. 657. 

(2) (1887) 3 T. L. R. 279. 

(3) (1892) 8 T. L. R. 707. 

(4) (1895) 11 T. L. R. 187. 

(5) (1923) 1 K. B. 110 : 92 


16 L. J. C P. 232 ; 11 


L. T. 347 ; 28 Com. Oaa. 
757. 


L. J. 


15 ; 66 8. J. 


K. B. 233 
632 ; 38 T. 


123 
L. R. 


v. Bartlett (6), Prickett v. Badger (7), 
Fisher v. Drewett (8), Green v. Lucas (9), 
Roberts v. Bernard (10), Martyrose v. Courjan 
(11), Elias v. Govind Chunder Khatick (12) 
and Annaswami Iyer v. Zemindar of Ayakud 

(13) . These cases were analysed and reviewed 
in the judgment of this Court in Kishan 
I rashad Sinha v. Purnendu Narain Singha 

(14) . Our attention has been invited on behalf 
of the respondent also to tho decision in Tur¬ 
ner v. Goldsmith (15) and Municipal Corpora¬ 
tion of Bombay v. Cuverji Hirji (16) which was 
explained in Stokes v. Soondemath (17). Wo 
havo been finally pressed with the decision of 
Mr. Justice Chaudhuri in Raghu Nandan Lai 
Sarma v. Madan Mohan Das (18). 

No useful purpose will bo served by an an¬ 
alysis of the facts of each of the decisions cited 
before us. It cannot be disputed that whero 
tho parties have made an oxpross contract for 
remuneration, tho amount of tho remunera¬ 
tion and tho condition under which it beoomos 
payable must bo ascertained by a referonco to 
tho terms of that contract and no implied 
contract can be sot up to add to, or deviate 
from tho original contract though it can 
be interpreted by a reference to custom not 
inconsistent with it. [See observations of 
Lord Justice Bowou in Bcningfield v. Kyanas- 
t °n (2), Broad v. Thomas (19); French & Co 
v. Lciston Shipping Co. (20)]. 

The general principlo is thus explained in 


11 VJ. u. in. o.j 1.81 ; H Lj J. C P. 261- 

R ' 279:135 “• 

r o’ B (N * 8 > 29G : 107 R- R- C68 ; 26 

e r : 3 Jur ' (N ' S-) CG: 5 w * U 117 : 140 

(8) (1878) 48 L. T. Ex. 32 ; 39 L. T. 253 ; 27 W. 

1 A . 

584^ (1875 * 31 L ' T ' 781 on Appoal (1876) 83 L. T. 

(10) (1881) 1 Cab. & El. 336. 

DD J nd - Cas - 981 : 15 c - L. J. 312. 

(12) 30 C. 202 ; 7 C. W. N. 297. 
i, t 3, io 6 lDd ' Ca " 740: (1910) M - W * N -1 98 ! 8 M. 

753 14> 11 Iad ' ° a3 830 : 16 C - L ' J - 40 : 18 0- W. N. 

T.'ao’i : S.K. 64 ' : 60 L ' J - Q - B ' 217 = L. 

117! 00 124 ’ 10 Ind - Deo (N. B.) 641. 

1R1 7 r a ’ 11 Ind Deo - (N ' S -1 941 - 

19) <0 Ind. Cus. 338 ; 38 C- L. J 180 

M09 q! 7 Bin *‘ 99 ; 88 R * R * 899 ‘ * 

L T ioi r A, S* 461 : 91 L - J - K - B 055 ; 127 
u. i. 169 . 27 Com. Cas. 257 ; 38 T. L. R. 459. * 
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Howard Houlder and Partners Ltd. v. Manx 
Isles Steamship Co. (5) 

‘‘ It is a settled rule for the construction 
of commission notes and the like documents 
which refer to the remuneration of an agent 
that a plaintiff cannot recover unless he 
shows that the conditions of the written 
bargain have been fulGlled. If ho proves 
fulfilment ho recovers. If not, he fails. 
There appears to he no half-way house, and it 
matters not that the plaintiff proves expendi¬ 
ture of time, money and skill. This rule is well 
illustrated by Alder v. Doyle (l) (where com¬ 
mission was not payable until an abstract of 
conveyance was drawn out); Dull v. Price 
( 21 ) (where the commission was only payable 
on money actually ‘ obtained’) Iialtamas v. 
Tompkins (3) (commission payablo on ‘com¬ 
pletion of purchase), Clack v. H ood (22) (com¬ 
mission payable subject to the title being 
approved by my Solicitor); and by such illus¬ 
trative decisions as Mason v. Clifton (23) 
(commission to be paid if money is raised on 
specified terms), and Martin v. Tucker (24) 
(commission to be paid on the ‘ amount of the 
capital brought into the business').” 

We have, consequently, to consider the 
actual terms of tho contract between the 
parties in tho present case. As we havo 
already pointed out, tho lettor of author¬ 
ity, dated the 5th November 19 18 , states in 
specific terms that tho remuneration of 
Rs. 1,800 is to be paid after tho registration 
of the lease. The letter of the Gth Novem¬ 
ber 1918, emphasises this and statos that 
an additional remuneration of Rs. 1,700 
will bo paid provided that the broker com¬ 
pletes the transaction on the terms men¬ 
tioned in tho previous letter. Wo are of 
opinion that tho contract could not havo beon 
expressed in clearer terms and that, on tho 
true construction thereof, the plaintiff'cannot 
possibly succeed in this litigation. 

Wo have been finally pressed by the respon¬ 
dent to hold that tho plaintiff ought to have a 
decree in his favour on the basis of quantum 
meruit. We are of opinion that this 

(21) (1831) 7 Bing. 237 ; 5 Moo. & P. 2; 9 L. J. C. 
P. 10 ; S. J. 78 : 191 E. R. 91. 

(22) llbb2) 9 Q. B.P. 27G ; 47 L. T. 114 ; 80 W. 
R. 931. 

(■ 23 ) (1603)3 1. & F. 899 at p. 001 ; 1P0 R. R 
907. 

(24) (lb85) 1 T. L. R. 655. 


contention cannot possibly be sustained, 
and in support of this view, reference may 
be made to the decision in Howard Iloulder 
and Partners Ld. v. Manx Isles Steamship 
Co. Ld. (5) whore McCardie, J., deals with the 
question in these terms— 

" I must point out that the commis¬ 
sion note before me represented tho result of 
discusssiou between the plaintiffs and the 
defendants. It ombodied their bargain. They 
reduced their agreement to writing. There 
was no collateral arrangement whatsoever. 
Tho rights of the plaintiffs are to be found in 
tbe commission noto alono, and 60 the parties 
intended. If this bo so, then it follows, as 
Mr. Neilsou so forcibly indicated, for the de¬ 
fendants, that tho rule Expression facit cessare 
taciturn hero applies. There is no scope on 
tho present facts for the operation of tho 
quantum meruit principle. If I were to rulo 
in the plaintiffs' favour, I should ignore tho 
well-established rulo and a substantial 
body of authoritative decisions. In Mason v. 
Clifton (23), Cockburn, C. J., when summing 
up to the Jury said, “If. . . . D is 
employed to procure mouoy upon oertain 
terms, and docs not procure it upon those 
terms, but upon other and different terms, 
then A will not be liable to him for 
commission. Nor can D in such caso claim to 
recover a reasonable remuneration for troublo 
and labour, for bo has not dono what he was 
employed to do.” So, too, in Green v. 
Mules (25), Willos, J., in speaking of the com¬ 
mission agreement thero in question said: 
“ Tho substance of tho matter was, ‘ If tho 
lottor is effectual, I (tho defendant) will 
pay you £100 though not liable ; if it is 
not effectual, I will pay you nothing. 
Tho matter was clearly put in Martin v. 
Tucker (24) in tho judgment of Lord Coleridge, 
C. J., when ho said that the plaintiffs 
“ could not claim on a quantum meruit 
because they had chosen to tio themselves 
down by tbe express terms of tho agreement, 
Much tiio same view was expressed by the 
Court of Appeal in Dai nett v. Isaackson (26), 
where Lord Esher, M. R., said that tho 
plaintiff was only to bo paid in caso of 
success, no matter what labour and trouble 

(25) (1801) 3 L J .(0. p.) 843 at p.345; 126 R. 
R. 8 j4. 

(26) (1833) 4 T. L. R- 655. 
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ho had devoted to the matter. Finally, I may 
mention Lott v. Outhwaite (27) where Lord 
Lindley, L. J. stated : "It was said that there 
was an implied contract to pay the agent a 
quantum meruit for his services. The answer 
was that there could be no implied contract 
where thero was an express contract.” 

This was precisely the position adopted by 
this Court in the case of Kishan Prosad Sinha 
v. Purnendu Narayan Sinha (14). We are 
consequently of opinion that in either aspect 
of the case the plaintiff cannot possibly 
succeed. 

We may add finally that the appellant 
urged before us that the plaint was allowed 
to be amended at too late a stage and in sup¬ 
port of this argument relied upon the decision 
of Weldon v. Neal (28). We must not be 
taken to accept this contention of the appel¬ 
lant as well founded because, as pointed out in 
Kisandas Eupchand v. Bachappa Vithoba Shil - 
want (29), Sivugan Chetty v. Krishna Aiyangar 
(30), and Muhammad Secdiq v. Abdul Majed 
and Musammat Halurnan (31), it is competent 
to the Court to allow the plaint to bo amend¬ 
ed even after the expiry of the period prescrib¬ 
ed for the institution of a now suit. 

The result is that this appeal is allowed, 
the judgment of Mr. Justice Pearson set 
aside, and the suit dismissed with costs 
throughout. 

Rankin, J.—I agree. 

Attorney for tho Appellant, Ramesh Chan¬ 
dra Basu. 

Attorney for tho Respondent, Joyendra 
Krishna Dutt. 

K. S. D. Appeal allowed. 

(‘27) (1893) 10 T. L. It. 78. 

(28) (1887) l'J Q. B. D. 391 ; CG L j Q. B. G2l<; 
W. R. 820. 

(2 J) 4 Ind. C»3. 72G ; 83 B. 644 ; 11 Bom. L. It. 
1042. 

(30) 13 Ind. Cas 2G8; 36 M. 878; 10 M. L. T, 557; 
22 M. L. J. 139. 

(31) 10 Ind. Ct»3. 476; 39 A. 616; 8 A. L. J. 6J6. 


RANGOON HIGH COURT. 

First Civil Appeal No. 140 of 1923. 

May 1, 1923. 

Present Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Beasloy. 

Y. A. SHAKOOR & Co.— Defendants— 

Appellants 

versus 

FINLAY FLEMING & CO.— Plaintiffs — 

Respondents. 

Contract Act (IX oj 1872) s. IS—Interest Act 
(XXXII of 1839) s. 1— Sale of goods — Breach of con¬ 
tracts—Damages—Exchange, rate of, when to be cal¬ 
culated-interest, whether can be awarded. 

In a suit to recover the value of goods which wero 
agreed to be paid for " aa per homo invoice,” the 
rate of exchange for the conversion of sterling into 
rupees should be that prevailing on tho date on 
which paymont was to be mado uudor the oontraot, 
and not that prevailing on tho date of judgment. 

Case law disou3aed. 

Interest may in auoh a suit, be awarded to tho 
plaintifl, as damages under seotiou 73 of tho Coutraot 
Aot, where it is provod that loss has been caused to 
him owing to tho dofendanfs default in not making 
tho paymont on the due date. 

In the oaso of an old contract interest may bo 
awarded under tho Interest Aot, from tho time when 
a demand for paymont is made in writing so as to 
give notico to the dobtor that interest will be olaim- 
ed from the date of such demand until tho time of 
payment. 

Case law disoussed. 

Mr. Burjorji, for the Appellaut. 

Mr. Paget, for tho Respondent. 

JUDGMENT. 

Robinson, C. J.:— The fact in this caso aro 
nob in dispute. Tho defendant-appellant 
bought two lots of sateens through tho plaint- 
ilts-respondents by verbal arrangements which 
were subsequently embodied in indents. The 
agreement was that the price was to bo as per 
Home invoice plus 5 per cent, commission and 
usual charges ; payment to be made 83 days 
after tho date of invoice, interest to bo paid 
by the buyers at tho rate of 8 per cent, annum 
from tho date of invoice to duo date. To this 
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plaintiff5 add that thereafter the rate of in¬ 
terest was to be 12 per cent, per annum. 
This was denied by the defendants, but the 
learned Judge has allowed them S per cent, 
instead of 12 per cent, from due date. 

Two quesbious that arise iu this appeal 
are,— 

(1) What is the date at which the ex¬ 
change is to ho calculated ? and 

(2) Whether plaintiffs are entitled to in¬ 
terest after due date and, if so, at what rate ? 

As regards the question of the date at which 
the exchange is to be calculated, there are 
certain English authorities which may be 
taken to decide the question. 

In Di ForJimndo v. Simon, Smits dr Co., 
Lt.l. (1), the defendants contracted to carry 
goods for the plaintiff from England to 
Italy and to deliver them there on 
the 10th February 1919. They failed to 
do so, and converted the goods. The Trial 
Court fixed tho damages as the valuo of the 
goods iu Italy on the 10th February, and it 
was held that, in arriving at the proper equi¬ 
valent in British currency for the purposes of 
assessing theso damages, the rato of exchange 
prevailing between tho two countries on 
February 10, 1919, when the breach was 
committed, and not that prevailing at the date 
of tho judgment, should bo adopted. This 
was a rule that had been laid down in Scott 
v. Bevan (2). The rule was followed in Mon- 
tiers v. Peatson (3). In that case Vaugbura 
Williams, L. J., said:—"It seems plain that this 
mode of computing the valuo of foreign 
currency in English sterling, and thus convert¬ 
ing tho ouo currency iuto the other, is based 
upon damages for tho breach of contract to 
deliver tho commodity bargained for at the 
appointed time and place, and, if this is so, it 
follows that the dato as of which that valuo 
must 1)0 ascertained is the dato of tho broach, 
and nob the dato of the judgment.” It is 
pointed out that that view was followed iu 
various other cases. In Societe Dcs Hotels Lc 
Touquct Par is-Plage v. Cummings (4), the 

(1) (1920) 3 K. B. 40.) ; 80 L. J. K. B. 1030 ; 2G 
Com Cai. 67 ; 8G T. L R. 707 ; 2 Bom. L. J. ISO, 1 
R. 8y9, (1023) A. I. K. (Rangoon) 205. 

(2) (1831) 2 B. & Ad. 78 ; 9 L J. (O S.) K B. 102 

86 R. K. 4*2 ; 109 E. R. 1073. 

(;i) (10J6) 1 Cb 031 ; 67 L. J. Ch. 301 ; 73 L. T. 

432 ; 46 W. R. 4*8 

(1) (1022) 1 K. B. 451; 91 L. J. K. B- 288; 120 L. J. 

01J . 00 fc>. J. 2G9 ; S3 T. L. R. 221 


same view was taken by Avory, J., the rulings 
I have referred to above and others being 
citod. In that case there was an undertaking 
to pay a debt on the 31st December 1914. 
The debt had been incurred in France, and tho 
amount was settled iu France. The suit was 
brought in England, and it was, therefore, 
necessary to arrive at a proper equivalent in 
English currency. Tho rato of oxchange 
prevailing between the two countries on the 
31sb December 1914 when the debt became 
due was adopted, and it w 1 2 * * * * 7 as held that that and 
not tho rate at the dato of the judgment was 
tho proper rate. That case was taken up on 
appeal, but tho only point considered was 
whether the payment made by the debtor in 
France after the suit had been filed amounted 
to accord and satisfaction of the debt. On 
that point tho judgment of Avory, J., was 
reversed, but the dato on which the rato of 
exchange was to be takon was left un¬ 
touched. The only point to be noticed 
further'is that in his judgment Aitkin, L. J., 
said : "For tho purpose of this action I have 
not thought it necessary to decide at what 
rato tho exchaugo should bo calculated had 
tho plaintiffs succeeded. The samo result 
follows, though tho oxchange should bo 
calculated as at the dato when payment be¬ 
came due. But no case that I knew of has 
yet decided what the position is when a foreign 
creditor, to whom a debt is duo in his country 
in tho currency of his country, comes to sue 
his debtor in the Courts of this country for 
tho foreign debt. Much may bo said for the 
proposition that tho debtor’s obligation is to 
pay, say, francs, and so continues until tho 
debt is merged in tho judgment which should 
give him tho English equivalent at that dato 
of those francs. It is a problem which seems 
to requiro very full consideration, and which I 
personally should desire to reserve.” 

As regards breach of contract, however, 
there is a consistent series of decisions fixing 
tho dato of tho breach as the dato on which 
tho exchange should bo calculated. In the 
present case payment was to be made of a 
sum certain fixed in English currency on a 
certain date, i.c., 83 days aftor the dato of tho 
invoice. Tho failure to pay on that dato may 
be regarded either as a failure to pay tho debt 
or, and I think more properly, a breach of the 
contract. The date at which damages for a 
breach of contract are to bo calculated is tho 
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date of the breach and, following the English 
authorities, it is to my mind clear that the 
dato on which the rate of exchange is to bo 
taken for the purpose of converting the 
amount in English currency into rupees is the 
date on which, under the agreement, the money 
was to be paid and on which a breaoh occur¬ 
red by its not being so paid. On this ground, 
therefore, in my opinion tho appeal clearly 
fails, and the decree of the Court below should 
be confirmed. 

As to whether plaintiffs are entitled to 
interest and, if so, at what rate, wo havo tho 
following facts. 

As a concession, plaintiffs agreed to allow 
defendants to pay 83 days after tho dato of 
tho invoice; they would have had to pay the 
English manufacturers on shipment and they, 
therefore, naturally demanded interest on tho 
sum for the period of tho 83 days granted. 
This was agreed to. On the expiry of the 83 
days, in the case of each shipment, bills for 
tho amount duo, tho exchange having been 
calculated according to tho rate prevailing on 
that day, were presented to tho defendants 
for payment. It seems clear that failure to 
pay would causo loss to tho plaintiffs. For the 
use of their money for tho 83 days they had 
been promised interest, and there is no reason 
whatever for holding that to bo kept out of 
their monoy did not causo thorn tho loss not 
only of that iutorost bub a loss which follows 
from their not having control of their monoy 
to use in their business. 

It has been urged that interest cannot bo 
awarded by way of damages under section 73 of 
tho Contract Act and that, in any case, inter¬ 
est cannot be awardod unless tho matter falls 
within tho terms of the Interest Act XXXII 
of 1839. 

For the former proposition reliaucois placed 
on the case of Kamalammal v. Peeru Mecra(5). 
In that case the plaintiff sued to recover 
a sum of money due to her on an oral con¬ 
tract togother with interest. There was no 
agreomonb to pay interest. There was no 
written demand or notice under the Interest 
Act. That case was followed in Subramania 
Aiyar v. Subramania Aiyar (6). The Calcutta 

(5) 20 M. 481 ;'7 M. L. J. 2G8 ; 7 Iud. Deo.(N. S.) 
841. 

(G) 31 M. 250 ; 8 M. L. T. 273 ; 18 M. L. J. 245. 


High Court has, however, taken tho opposite 
view in Surja Narain Mukliopadhaya v. Pratap 
Narain Mukhopadhaya (7). The defend¬ 
ant in that caso by a letter agreed to contri¬ 
bute Rs. 900 towards tho expenses of retain¬ 
ing Counsel for a certain oaso and consented 
to pay the amount within ten days. Counsel 
was engaged but no payment was mado as 
promised. It was held that tho plaintiff was 
entitled to get interest, inasmuch as tho debt 
was not uncertain, tho date of payment was 
defined, and the defendant knew that the con¬ 
tingency upon which ho becamo liable had 
occurred. Tho caso, it was hold, fell within 
Act XXXII of 1839. Maclean, C. J., hold that it 
was not on the facts of that case necessary to 
consider the Madras decision in Kamalam- 
mal’s caso. Bub Banorji, J., distinctly 
dissented from it and held that damages 
could bo awarded in tho shapo of interest 
under section 73 of tho Contract Act, provided 
that the creditor can show that actual loss or 
damage had boon caused to him. llo says; 

No doubt the law presumes tho withholding 
of payment of money as carrying with it loss 
to tho person to whom such money is duo, 
tho compensation for which loss is interest at 
tho market rate. Such damage I may, with¬ 
out any straining of language, call damage in 
law, as distinguished from damage in fact, or 
actual loss, which a person from whom pay- 
mont of monoy duo is withheld may sustain 
in certain cases as tho plaintiff is found to 
havo sustained in this.” And later ho says 
that if B had not actually to borrow any 
money, and to pay any interest, ho would nob 
in such a case be entitled to recover interest by 
way of damages under section 73 of tho Con¬ 
tract Act, though if tho caso carno within tho 
provisions of Act XXXII of 1839, ho would bo 
entitled to such interest. 

In the present caso plaintiffs had to provide 
monoy to pay tho manufacturers in England, 
and they would have Buffered tho loss of in¬ 
terest on that money if they had nob been 
recouped by the express agreement to pay 
interest at tho rato of 8 per cent, during tho 
period of tho 83 days. After tho oxpiry of 
tho 83 days, thoy being still kept out of their 
money naturally suffer a loss, and their dam¬ 
age arises from tho breach of the contract 

(7) 2G C. 955 ; 18 Ind. Doo. (N. S.) 1211. 
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to pay on duo date, and, in my opinion, there¬ 
fore, they would bo entitled to interest 
a3 damages under section 73 of the Contract 
Act. But it is not necossary to decide that 
in this case, for it is clear that on duo 
dato a demand for payment was made 
in the caso of each invoice and notice was 
thereby given to the defendants by reason 
of the well-known custom of the import¬ 
ing firms to demand interest. It has not 
been proved, it is true, that the defendants 
were actually, awaro of this practice, but 
there can be no doubt that they were so aware. 
The contract being an oral one, under Act 
XXXII of 1839 interest may be awarded from 
the time when a demand for payment shall 
have been made in writing so as such demand 
shall give notico to the debtor that interest 
will l)e claimed from the date of such demand 
until the time of payment. I am of opinion, 
therefore, that the learned Judge of the Court 
below was justified in allowing interest from 
duo dato or from the date when defendants 
ceased to pay interest. As to the rate 
of interest that should bo fixed so as to 
save plaintiffs from loss, the loss which they 
incurred by the rato of interest fixed for tho 
83 days. It is further clear that it would bo 
extremely difficult, if at all possible, for them 
to borrow monoy at anything loss than 8 per 
cent, which has been awarded. 

In my opinion, therefore, tho dccrco of tho 
Court below allowing them interest at 8 per 
cent, should bo confirmed, and I would dismiss 
this appeal with costs throughout. 

Beasley, J.: —I concur. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2272 of 1916. 

May 13, 1920. 

Present: —Mr. Justice Broadway and 
Mr. Justice Dundas. 

MUHAMMAD IBRAHIM, etc.— 
Defendants—Appellants 

versus 

MUHAMMAD ISMAIL, etc.— 
Plaintiffs —Respondents. 

Limitation Act [IX oj 1908), Sch. I, Art. 120 —Suit 
by mortgagee to recover from co-mortgagee share of 
mortgage.money received by latter—Limitation, com¬ 
mencement of. 

A.suit by a mortgagee to recover from his co-mort¬ 
gagee his share ol the mortgage-mocoy roooived by 
the latter from tho mortgagor is governed by Article 
120 of Sohedulo l to tho Limitation Act and limita¬ 
tion begins to run from tho dato on wbioh tho monoy 
was received by the defendant. 

Second appeal from tho decree of tho Addi¬ 
tional District Judge, Delhi, dated tho 18th 
May 1916, modifying that of tho Subordinate 
Judge, 1st Class, Delhi, dated tho 17th March 
1916. 

Ilon'ble Khan Bahadur Mian Fasl-i-Eus- 
sain and Rai Sahib Lala Mul Chand, for tho 
Appellants. 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT. 

Broadway, J.: —Muhammad Ismail and 
three othors 6ued Muhammad Ibrahim, 
Muhammad Yakub and Musainmat Aisha 
Khanam, sons and daughter of Abdur Rahman, 
for Rs. 3,500, alleging that this amount was 
duo to them from tho defendants' father 
Abdur Rahman. Tho Trial Court granted the 
plaintiffs a decree for Rs. 2,569. On appeal 
tho learned Additional District Judge, Delhi, 
modified the decree by reducing tho decretal 
amount to Rs. 979-2-0. Against this deci¬ 
sion both parties have preferred separate 
appeals. The defendants havo been represent¬ 
ed boforo us by Mr. Mul Chand and tho 
plaintiffs by Mr. Tek Chand. 
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Briefly stated the facts of this case are that 
on the 4th June 1906 plaintiff, Muhammad 
Ismail, defendant, Muhammad Ibrahim and 
one Muhammad Ishak, nephew of Muham¬ 
mad Ismail, {vide pedigree table at page 11) ad¬ 
vanced Rs. 5,000 to one Musammat Kabira 
Begum who executed a mortgage in their 
favour. Of the money so advanced half be¬ 
longed to Muhammad Ismail and the remain¬ 
der to Muhammad Ibrahim and Muhammad 
Ishak. Abdur Rahman was the uncle cf 
Muhammad Ismail and grand uncle of Muham¬ 
mad Ishak. He died in 1914 and on the 
30tli March 1915 the present plaintiffs 
brought a suit against the present defendants 
for rendition of accounts and for the recovery 
of such money as might he found due after 
the accounts had been taken. It was alleged 
that Abdur Rahman had investod this 
Rs. 5,000 in the mortgage aforesaid and had 
realised the same from Musammat Kabira 
Begum by the 8th February 1910 and that 
the defendants, in spito of repeated demands, 
refused to submit any accounts or pay any 
money. That suit was dismissed on tho 1st 
June 1915, it being held that Abdur Rahman 
had not been tho agent of the plaintiffs and 
that, therefore, neither ho nor his heirs wore 
liable to render any accounts. Tho plaintiffs, 
apparently, accepted this decision without 
demur, and on the 15th July 1915 they insti¬ 
tuted tho present suit in which they claimed 
Rs. 3,500. Of this 6umRs. 2,500 was said to 
bo tho principal amount duo and Rs. 1,000 tho 
interest or munafa. The defendants raised 
various pleas and contended that tho suit was 
barred by limitation. The learned Additional 
District Judge held that Article 120 applied 
and that, therefore, the suit was within time. 
Before us Mr. Mul Chand has contended that 
tho correct Article was Article 62 and that the 
claim was barred. He further contended that 
even if the proper Articlo was Article 120, tho 
claim was liable to be dismissed. He pointed 
out that Musammat Kabira Begum had repaid 
Rs. 5,000 on four separate dates, each of tho 
payments being endorsed on the mortgage-deed. 
The 6rst of these payments was made on tho 
23rd March 1908 when Rs. 1,000 was paid, in 
accordance with the endorsement to the three 
mortgagees. Tho second payment was made on 
tho 2nd December 1908 when Rs. 1,600 were 
endorsed as having been paid toAbdur Rahman. 


The third payment of Rs. 200 was made on 
the 7th December 1908 to Abdur Rahman and 
Ahmad Hasan. The last payment was made 
on the 8th February 1910 to the three mort¬ 
gagees, the entry being attested by Abdur 
Rahman as a witness. It was entered that 
Rs. 2,200 had been paid as principal and Rs. 90 
as munafa, and that the wholo debt duo had 
been realised. Mr. Mul Chand contended that, 
inasmuch as there were four distinot pay¬ 
ments, even if Articlo 120 applied, the first 
three items were barred. 

Mr. Tek Chand strongly urged that Abdur 
Rahman must be regarded as having boon the 
agent of the mortgagees and that, therefore, 
after his death the plaintiffs could claim tho 
balance of the sum due. As stated abovo, how¬ 
ever, in tho former suit it was distinctly held 
that Abdur Rahman was not an agent, and after 
hearing Counsel at length on this point we are 
satisfied that no agoncy has been established. 
In this view of the case it is not necessary for 
us to discuss Mar am Das v. Faiz Shah (l); 
SethChand Mai v. Kalian Mai (2); Fatima v. 
Imtiaz Jan (3) and Liao Girraj Siiujh v. Rani 
Rayhubir Kunivar (4) referred to by Mr. Tek 
Chand. Abdur Rahman not boing an agent tho 
plaintiffs were entitled to recover their sharo 
when Abdur Rahman received tho first throe 
paymonts from the mortgagors. As those pay¬ 
ments were made moro than six yoars boforo 
suit, Mr. Mul Chand's contention is correct and 
the claim qua them must bo regarded as barred 
and wo hold accordingly. It is, therefore, not 
necessary for us to consider the applicability 
of Article 62. With regard to the payment of 
Rs. 2,290 made on tho 8th February 1910, 
Articlo 12J would be no bar. Plaintiffs are, 
howevor, entitled to a half of that sum, viz., 
lts. 1,145. Tho learned Additional District 
Judge has held that a sum of Rs. 1,200 was 
paid out of this Rs. 2,290 to Musammat Basti 
Khauam, mother of Muhammad Ismail, plaint¬ 
iff, and, therefore, it is olear that tho defend¬ 
ants cannot bo hold liable for any further sum. 
Mr. Tek Chand contended that this finding of 
the learned Additional District Judge was not 
based on any cvidenco aud that, therefore, it 

(1) 157 P. R. 1889. 

(2) 96 P. R. 1880. 

(3) 13 Ind. Cas. 930 ; liP. R. 1912 ; 33 P. W. R. 
1912 ; 59 P. L. R. 1912. 

(4) 2 Ind. Caa. 118 ; 31 A. 429 ; C A. L. J. CG7. 
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could bo examined in second appeal. In this con¬ 
nection, it has to be borne in mind that Abdur 
Rahman is dead. Admittedly, being an elderly 
man and the head of the family it was ho 
who was carrying on the affairs of the family. 
The defendants can scarcely bo pinned with any 
knowledge of the details of the various transac¬ 
tions. This is evidenced by the fact that in 
their written statement in the suit for accounts 
they at first pleaded ignorance of the mortgage 
itself, than at a later stage, apparently having 
made enquiries, they admitted that such a 
mortgago had taken place. The learned 
Additional District Judge has givon very cogent 
reasons for the conclusion arrived at by him 
—reasons which we consider adequate -and 
wo, therefore, bold that this payment of 
Rs. 1,200 has rightly been held to be a 
payment made out of the money received 
from Mmammal Kabira Regum and for the 
plaintiffs. In this view of the case, it is not 
necessary to examine the otlior points argued 
at the bar. 

Wo accordingly accept the defendants’ 
appeal and dismiss the plaintiffs' suit with 
costs throughout. 

Having regard to the above decision it follows 
that the plaintiff’s appeal No. 2-175 of 19 LG 
must bo dismissed and wo dismiss it ac¬ 
cordingly but in this case without costs. 

K- Appeal accepted. 


V> hero there is a partition of joint family property, 
the only property in which an afterborn son of a se¬ 
parated member acquires an interest is his father's 
property as it stands on the date of his birth, and bo 
has no right to challenge an alienation of joint 
family property eQocted before partition by the co¬ 
parceners, go far as the shares of members other 
than his father aro concerned. 


Bhup Ettnwar v. Dalbir Sahai, C l Ind. Gas. 835; 41 
A. l'.'O ; 19 A L J. 978 ; (1922) A. I. R. (A) 312, dis¬ 
tinguished. 

Iho right of a minor Hindu son to ohallengo an 
alienation of family property effected by his fathor is 
not afleoted by tho fact that his elder brother who 
presumably beoarno manager of the family and capa. 
bio of giving a discharge on attaining majority, had 
attained majority more than threo years beforo suit 
and a suit by him to challenge the alienation would 
be barred by time. 

Gautja Denial v. Maui Bam, 1 Ind Cas. 824- 31 A. 
166 ; C A. L. j. G2. followed. 


In tho case of old transactions full and detailed ovi- 
denoo of necessity is not to bo expeoted and it is per¬ 
missible to fill in tho details by reasonable presump¬ 
tions. r L 


11 (i dhwan 65 Ind. Cas. D:;8 ; 47 I. A. 0 ; 38 M. L J 
393 ; 11 L. W. 451 ; IS A. L. J. 967 ; (1920) M. W N. 
315 ; 22 Bom. T,. R 541 ; 2 U. P. L. R (P. C.) 77 • 
43 iff. 511 ; 2s Iff. L. T. 457 ; r.arc Lai v. Sundae 
Singh, G8 Ind. Cus. 805 ; 20 A. L- J. G53 ; 44 A. 756- 
(1922) A I. R. (A) 436, followed. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 1553 op 1922. 
March 6, 1921. 

Present: -Mr. Justice Daniels. 

ISIJDAK TEWARI and another—Plain¬ 
tiffs—Appellants 

versus 

TAMESHAR and others—Defendants— 

Respondents. 

Hindu Law—Joint family— Alienation—Partition— 
Bight of a/to be,rn son to challenge alienation—Old 
transaction—Adult numbers, consent of—Necessity— 
]'resumption—Limitation Act UX of 1909), ss. C, 7 — 
Minor son, right of, to challenge alienation by father— 
Majority of other sons, effect of. 


Tho faot that all tho adult mombors of the 
family aocept responsibility for an alionation is 
sufficient to rai:o a presumption that the transaction 
is valid. 

Second appeal against tbo decree of tho 
District Judge, Goralchpore, dated 26tb of 
Juuo 1922. 

Mr. U. .S'. Bajpai, for tbo Appellants. 

Messrs. B. L. Deice and N. Upadhia, for 
the Respondents. 

JUDGMENT. —In this case tbo plaintifls 
appellants, Isb Dutt and Ram Murat, seek to 
set asido a sale-deed of joint family property 
executed by their respective fathers Mukat 
Nath and Parmoslnvar Dutt on 28th May 1901 
as having boon mado without logal necessity. 
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The following pedigree will assist in the under¬ 
standing of the case :— 


1 


Naipal 

I 


Parmeshwar Dutb 

I 

Ram Murat 
Pltff. (ago 8) 


I 

Mukat Nath 

I 

i i 

Iah Dutt Asharfi Dult 

run. 


The Trial Court dismissed the suit altogether. 
Tho lower Appellate Court dismissed the appeal 
of Ram Murat but allowed that of Ish Dutt in 
respect of one item of the sale consideration. 
The plaintiffs appeal and the defendants have 
filed cross-objections. The lower Court’s find¬ 
ings of fact are :— 

(1) that the family was joint when the 
sale was executed ; 

(2) that a separation took place on tho 
very next day after tho date of the sale-deed ; 

(3) that Ish Dutt's age was 20 at the timo 
of suit. 

The third finding is interpreted by both 
partios as moaning that Ish Dutt was alive 
at tho execution of tho deed but that tho 
suit was filed within three years of his 
attaining majority and is, therefore, within 
time. From tho second finding it follows 
that, there being no longer any joint family 
in existence, each plaintiff can only sue 
to recover his own separate share. This is 
clearly the caso, and the ground of appeal 
which was takon on this point has not been 
pressed The Appellants contest the finding 
ot tho Court below that Ram Murat has no 
cause of action to contest tho sale, but this 
result follows clearly from tho second finding 
referred to above. Ram Murat was only ei»ht 
years of ago when the suit was filed in* 1921. 
llo was, therefore, born in the year 1913 At 
that date there was no community of interest 
between 1 armeshwar Dutt and the branch of 
Mukat Nath, and the only property in which 
tho p aintiff could acquire an interest by birth 
was the separate and ancestral proporty of his 
father Parmeshwar Dutt as it stood * on the 
date o his birth. The plaintiff could not 
c aim the benefit of any cause of action Ish 
Uutt might have, seeing that Ish Dutt belon-'- 
tf? a [ ami |y which had separated from that 
of the plaintiff s fathor ten years boforc. The 
I 0-88 


principle laid down in HI tup Kunwar v. Balbir 
Sakai (l) does not apply, and the ordinary rule 
applies that lie is not entitled to challenge 
a transaction made before his birth. Tho only 
property in which he acquired interest wa 3 
his father's property as it stood on that dato. 

It remains only to consider the caso of Ish 
Dutt. The respondents in their grounds of 
objection challenge the finding as to Ish Dutt’s 
age but at tho hearing this plea has been 
abandoned. They have, indeed, contested Ish 
Dutt s right to sue on tho ground that his 
elder brother Asharfi Dutt attained majority 
more than throe years before tho suit and, 
therefore, presumably beoame manager of the 
family and capable of giving a valid discharge. 
There is authority of other High Courts in 
support of this view, but the Courts below 
followed, as they wore bound to do, and as I 
sitting as Singlo Judge must also do, the 
reported ruling of this Court in Ganqa Dayal 
v. Maui Ham (2) I may remark, however, that 
the authority of this case is somewhat shaken 
by tho ruling in Achhaibar Singh v. Ham 
Sarup Si?igh (3). Tho consideration for bhe 
sale deed in suit was Rs. 1683, consisting of,— 

(1) Rs. 396-12-0, duo on a hypotheoation- 
boud of 17th January 1895 oxecuted by Mukat 
Nath. 

(2) Rs. 1,085-6-9, duo on a hypothecation- 
bond of 26th August 1897 executod by Mukat 
Nath. 

(3) Rs 201-4-0, due on a hypothecation- 
bond of 2nd May 1901 executed by Parmosh- 
war Dutt. 

I ho third item was borrowed for tho expen¬ 
ses of a suit brought by the mortgagee on tho 
basis of the hypothecation-bond which forms 
item No. 1. As the first two debts were 
incurred by Mukat Nath long beforo tho 
transaction is suit and indeed long beforo the 
plaintiff s'birth, they constituted antecedent 
debt and tho plaintiff Ish Dutt has no right to 
challenge them. On this point there can be 
no controversy. As regards the third item, tho 
learned Judge holds that as the debt was in- 
ourred by the plaintiff’s uncle Parmeshwar 
Dutt it is for the defendants to establish 
legal necessity which they have not done. 

U) Cl I ail. C:i3. 935 ; 41 A. 190 19 • A T, I • 
(19 >2) A I. R. (A.) 342. *JU , 1 . A. Li J. J,d , 

( . V, 62i: 31 A - 166 : 6 A- L. J- 62. 

O) 19 lad. Can. 615; 36 A. 380; 11 A. L. J. 163 
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This part of the Sliding is challenged by the 
defendants in their cross-objections. They 
urge that the fact of Parmeebwar Dutt execut¬ 
ing a hypothecation-bond to pay off a previous 
mortgage executed by Mukat Nath, and 
then both brothers joining in a sale-doed to 
finally clear off the transaction is sufficient to 
raise a strong presumption that the transac 
tious were really entered into by both brothers 
for purposes which would justify the alien¬ 
ation. The two brothers were tho only 
adult male mom hers of tho family at the time 
and there was no one else in the family except 
Mukat Nath's two sons, one of whom was 
only nine years old and tho other must have 
been an infant in arms. Tho original debt was 
incurred in 1395, 27 years before tho suit. 
This is a ca=e for the application of the prin¬ 
ciple la’d down by their Lordships of the Privy 
Council in Venkata Rerih v. Rani Saheha of 
Wadliwan (4) and applied by this Court in 
Peare T.al v. Sundar Singh, (5) that in tho case 
of old transactions full and detailed evidence 
is not to bo expected, and that it is permis¬ 
sible to fill in tho details by reasonable 
presumptions. It is true that in tho Privy 
Council case, the transaction was 82 yoars old 
but in tho case of a transaction nearly 30 
years old it is also true that full and detailed 
evidence as to the circumstances is not to be 
expected, and tho fact that both brothers ac¬ 
cepted responsibility for tho debt was suffi¬ 
cient, in my opinion, to raise a presumption 
that tho transaction was valid. There is 
absolutely nothing to rebut that presumption. 
In this view I need not consider the last 
ground of appeal which is that the decreo 
framed by the Court below is unintoligiblc. 

I accordingly dismiss tho appeal and, allow¬ 
ing the cross-objections, modify the decreo of 
tho Court below and dismiss tho suit with 
costs in all Courts. The respondents will got 
tl eir costs in this Court both of the appeal 
and of the cross-nbj-'etsons. Costs in this 
Court will include fees on the higher scale. 

Z. K. Appeal dismissed. 

,4) f.5 Ind. CV. f.:’« ; 47 I. D. f. °S M. L J. 3t»3 ; 
11 T.. W. 451: 18 A. I. J. 367: (1920) M. \V. N. ?.l5; 

Bom. L R. 541: 2 V. P. L. R. It’. C.) 77 43 M. 

fill: 28 M T. T. 457. 

( 5 ) r>8 I oil. Pas. 8P. r .; 20 A. L. J. C58; 41 A. 756; 
(1922) A. I- P. (A) 4:0. 


CALCUTTA HIGH COURT. 

Civil Rule No. 55 of 1923. 

February 28, 1923. 

Present: —Mr. Justice N. R. Chatberjea 
and Mr. Justice Cuming. 

BHAIRABENDRA NARAIN DEB 

and others—Plaintiffs—Appellants 

versus 

UDAI NARAIN DEB and others — 

Defendants—Respondents. 

Civil Procedure Code '(Act V of 1903', 0. I, 

rr. 2, 10— Security for costs — Transfer of one of several 
plaintiffs to category of defendants—Future costs— 
Court, inherent power of. 

Id tho ab ; enoe of 9peoial ciroumstancos tho raero 
fact that ono of tlio plaintiffs is transferred to tho 
oategory of defendants does not entitle tho dofen- 
dauts to oall upon tho co-plaintifl to furnish security 
for future ooste. It is really a case of amondment and 
costs in such cases aro allowed up to tho date of 
amendment, [p. SOI, col. 1]. 

In re Mathews, Oates v. Mooney (1905) 2 Ch. 460; 71 
L J. Ch. C56 93 L. T. 159: 64 W. R. 75 disoussed. 

Massey v. Allen (1879) 12 Ch. P.807; 48 L. J. Ch. 
692 ; 11 L. T. 733; 28 W. R. 243. IVilmott v. Freehold 
House Property Co. (1835) 33 W. R. 554; 62 L. T. 743, 
Brocklebank v. Kings Lipin Steamship Co., (1878) 9 C. 
P. O. 305 47 L. J. 0. P. 321 ; Ramsing Bhagwan v. 
Balubai, 5 Bom. L. R. 661 Chandra Kauta Qanguly 
v. Sarojiui Dcbi 32 Iud. Cas. 786 Ilari Nath Singh 
v. Ram Kumar Bagchi 20 Ind. Cas. 703; 18 C. W. N. 
119 ; 19 C. L. J. 69 Bam Coomar Coondoo v. Chundcr 
Canto Mukcrjee 22 C. 233 at p. 259 4 I. A. 23; 1 Ind. 
Deo. (N. S.) 412 ; Anandamoyce Chundhurani v. 
Ookukhandra Roy 14 Ind. Cas. 290 16 C. W. N. 
7G8, distinguished ; 

Per Cuming, J... It is vory doubtful if tho inherent 
power of tho Court can be called in aid in such a 
case- [p 802, col. 2]. 

Dr. S. C. Basalt, (with him Balm Prohash 
Chandra Pahrasi), for tho Appellants. 

Babu Dw.vka Nath Chakmva- ti, (with him 
Babu Snrendra Nath Guha and Babu Atuf 
Chandra Dull), tor the Respondents. 

JUDGMENT. 

Chatterjea, J.—Tho question involved in 
this Rule relates to security for costs, and 
arises in this way,— 

, Tho petitioner before us was tho plaintiff 
No. 1 in a suit rolating to succession to the 
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Bijm Estate which is pending in the Sub¬ 
ordinate Judge’s Court at Alipore. The 
opposite party No. 1 was originally the plaintiff 
No. 2 in the suit. The plaintiff No. 1 and 
the pi am tiff No. 2 claimed the eatato under 
diherent rights. It appears that there was 
an agreement between them that in the event 
of success of. the one, the other would 
particpate in it The suit was conducted 
jointly hy both the plaintiffs until tho 14th 
l'ohruary 1922 when tho plaintiff No. 2 trans¬ 
ferred his interest to Prince Victor Nityendra 
Naram °f Cooch Behar. Since then the two 

ni h Ad application was made 

on behalf of Prmce Victor Nityendra Narain 
to jo substituted in place of the opposite party 
a lf W ,n? h ’ however . was ultimately with- 

Iier< i ', Vero various obber Proceedings 
which need not be stated. 

In September 1922, there was an appli¬ 
cation by the plaintiff No. 1 that he might be 

n m P™ 000 * 3 , wibh bb « suit and that tho 

tCoL. 0 be ,. m4do a defendant- 

I here was a similar application on the part of 

DrosPml? 6 ”M N0 ' 2 bhab 1,0 m ‘ ghb bo all °wed to 
prosecute the su.t, and tho plaintiff No 1 

might bo made a defendant. The question was 

decided in favour of the plaintiff No 1 

and the plaintiff No. 2 was transferred from 

on the 19°th y S P la '" bill3 n to bbab ^ defendants 
on the 19th fteptembor 1922. The concluding 

portion of tho order was as follows : -*‘Con" 

siderin- all the circumstances of tho case I 

K iS r a , tb0 , C0Dduct 01 “'<> action to 
tne plaintiff No. 1 and make an o-der that 

out n P laiDbiir N °- 2 should be struck 

out and added as defendant upon security 
being given by plaintiff No. 1 for the costs o! 

d ° t0Dl] “ nts within « 'vcck 3 from 


this date. 

On the 26th October 1922 tho plaintiff 
No. 1 applied for fixing tho sccuritv T 1 
Principal defendant stated that Z'tcuritv 
for Ins costs should bo for quo l ie nf , 

cnJ the three other set” ofdefoufnt, TJ' 
"een them wanted security for anotlior lao of 
upoos The learned SulmrdinaT j“dg“° “ 

No I to r.r ry , m:1 

Bedooof/nrmeh secur'ty to the extent of 

“Pply to the Courf y ‘° ““ to 

of security ' .T ”,” 8 Ul ° 

SeptemhM lMa a“'l D M ‘'o°, “i" o1 “» 19th 

01 atJ d the 3rd January 1923 , 


the present Rulo was obtained by the plaint¬ 
iff No. 1. 

Now, the oase does not come under O. I, 
r. 10, Civil Procedure Code, as the plaintiff 
No 2 was not struck out on the ground that 
ho had been improperly joined. Tho order 
transferring the plaintiff No. 2 to the cate¬ 
gory of defendants must, therefore, be taken to 
have been made under tho inherent power of 
the Court. Tho order for security doos not 
como under O. XXV, r. 1 , which no doubt 
provides for security being taken for costs in¬ 
curred as also thoso which are likoly to bo 
incurred by any of tho defendants. That rulo 
refers to a case where tho plaintiff is out of tho 
jurisdiction of the Court or where the plaint- 
ltf does not possoss any sufficient property 
within British India other than the property 
in suit. 

As stated abovo, O. I, r. 10 doos uot apply 
to tho present case. There are no other 
provisions in tho Civil Procedure Code for tak¬ 
ing security for costs. Ordor XL1, r. 10 applios 
to the power of tho Appollato Court to take 
security for costa whou an appeal ha 3 boon 
preferred. 

It is accordingly contended 011 behalf of 
tho petitioner that tho Court had no power to 
direct security to bo givon for luturo 4 coste. 

The opposito party contends that the Court 
can do so in tho exorciso of its inherent power, 
an 1 that the discretion exorcised by tho Court 

below cannot ho interfered with by this 
Court. 

I’ue learned Subordinate Judge in makm» 

the order relied upon tho case of In re 
Mathew* Oates v. Mooney (l), whore it was 
observed that in tho oaso of a difforenoe bet¬ 
ween co-plaintifis, the proper course is to make 
an order that tho narno of ono of them bo 
struck out as plaintiff and added as a defen¬ 
dant, but that such an order “ will bo made 
only 011 security boing given for tho defen¬ 
dants costs. It is upon this observation that 

Court below rolled in ordering tho plaint¬ 
iff No. 1 to furnish security for future as 
woll as past costs. 

1 rom tho passage quoted above it docs nut 
appear tuat it was meant to apply to future 
as woll as past costs, as tho learned -Judge 

a *>« 


I., t. 
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referred to the case of Brown v. Sawyer (2), 
where there was no order for security for fu¬ 
ture costs. In that case two plaintiffs duly 
instituted a suit, and one of them by notice to 
his Solicitor withdrew from the suit, and the 
other co-plaintiff' moved for liberty to amend 
the plaint by striking off the name of the co¬ 
plaintiff who had revoked his authority as 
plaintiff, and to add him as a defendant. The 
Master of the Rolls allowed the amendment 
on security being given for the original defen¬ 
dants’ costs but there was no order for future 
costs On the contrary, it was stated that the 
amendment should be allowed by “ securing 
tho costs of suit already incurred." 

In Lloyd v. Makeam (3), an application to 
amend tho bill by striking out tho names of two 
out of four pla'ntiffs who had executed releases 
to tho other plaintiffs was allowed upon giving 
security for costs, but it does not appear whe¬ 
ther it was for past costs only or also for 
future costs. It appears, however, that certain 
cases were brought to tho notice of the Court 
where security for costs up to tho time of 
striking out the names (of somo of tho plaint¬ 
iffs) was allowed. 

In Drake v. Symcs (4), it appears that one of 
several co-plaintiffs obtained an order giving 
tho plaintiffs leave to amend their bill by strik¬ 
ing out his name on his giving seourity for tho 
costs of the suit up to and including tho sum¬ 
mons. It i 6 to be observed that in that caso 
it was tho plaintiff, whoso name was struck 
out, and who was ordered to pay the costs. 

Tho authorities relied upon by tho opposite 
parties do not refer to cases of trausfor of the 
plaintiff to tho category of defendants. 

In Massey v. Allen (5), the plaintiff wont out 
of tho jurisdiction of the Court, and security 
for past as well as future costs was allowed. 
But in such a case O. XXV, r. 1, of the Civil 
Procedure Code, also provides for security for 
future oosts. 

Tho ease of Wilmot v. / rccho'ul House Prop¬ 
erty Co. ( 6 ), also was not a caso of transfer, and, 

(2) (lfcll) 3 Beam 5 ■$ ; 10 L. J. Ob. 210 ; 5 Jur. 
&0J ; 'JO It. R. 86f» ; 49 E it. 235. 

(3) (1801) G < <H. Jur. 145 ; 81 1.. R. y 83. 

(I) (1861) 8 L>. K and J. 401 ; 7 Jur. (N. P.) 808 ; 
130 U R- ‘222 .45 11'. Jo8. 

(0) (1»7'J) 12 Lb 1'. 807 . 4' J.. J. i b (.02 . 11 E 
T 788 ; ‘28 W. R. 21 ■ ■ 

(C) (18:6) 33 W K. 554 . &2 J.. T. 743. 


as a matter of faot, the security for costs or¬ 
dered by the Court of Appeal did not include 
future costs. 

In the case of Brocklcbank & Co. v. The 
King's Lynn Steamship Co. (7), it was held 
that security for cost6, where the plaintiff had 
become bankrupt and had filed a petition for 
liquidation, was not necessarily conGned to 
future costs but might, when applied for 
promptly, be extended to costs already incur¬ 
red in the suit. 


The cases relied upon by tho opposite party 
therefore, wero not cases where there had 
been a transfer of a person from the category 
of tho plaintiff to that of defendants. Tho 
authorities which have been cited beforo us 
on behalf of tho petitioner, go to show that 
security for costs up to the date of making the 
order for transfor of tho party was ordered ; 
and wo havo not been referred to any decision 
in which it has beon held that in a caso of 
transfer of one of the plaintiffs to the category 
of defendants the remaining co-plaiutiff is 
required to furnish security for future costs. 


Tho learned Pleader for tho opposite party 
referred to two cases in support of tho conten¬ 
tion that socurity for future costs might bo 
demanded on tho analogy of the provisions of 
section 380 of Act XIV of 18S2 (corresponding 
to O. XXV, r. 1, olauso (3), Civil Procedure 
Code). The cases of liamsingh Bhagwan v* 
Baduhai (8), and Chandra Kanta Ganguly v. 
Snmati Sarojim Dcbi (9), which are relied 
upon, however, related to security for costs of 
appeal. 


Wo were also referred to tho caso of Dari 
Nath Singh v. Barn Kumar Bagcht (10). It 
was not a caso of transfer of tho plaintiff to 
the category of defendants and the order for 
security was made by tho lower Court on the 
ground that the plaintiff would bo unable to 
pay tho costs if ho lost tho 6uit, and that some 
other person was financing him. Tho learner 
Judges of this Court obsorvod : "The order 
now before us was not inado and cannot be 
supported under O. XXV ; but the quo6tion 
t r win tli. r tho Court has inherent power 


(-) 
l«) 
(') 
do 
J. 5j. 


Ut>70) 8 C. 1'. D. 805; 47 E. J. C. P. 321. 


5 Pom. L- 1<- Col 
32 lud. U»a. 780. 

20 lud. Gas. 70i> . lb C. W. N. 1PJ ; U L 
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to make it. That the Court has some 
suoh power seems to be certain.” So in Bam 
Coomar Coondoo v. Chunder Canto Mooker- 
jee (11), Sir Montagu Smith in delivering a 
judgment of the Privy Council says : “ It is 
ordinary practico, if the plaintiff is suing 
for another, to require security for costs, and 
to stay proceedings until it is given.” . . . 

.The question which should 

determine the granting of an order for secu¬ 
rity thus seems to be,—Has the plaintiff got 
a substantial interest in the suit, or is he suing 
for another, in the capacity of what Trevelyan, 
J., describes as a “ puppet,”—and the order 
for security for costs made by the Court below 
was set aside on revision. 

In the absence of any provisions in the Civil 
Procedure Code or any authority of the Courts 
in India, the question must be decided upon 
some principle . I do not see how, in the ab¬ 
sence of any speoial circumstances, such as are 
referred to in the case cited above, the mere 
fact, that one of tho plaintiffs is transferred to 
the category of defendants, would entitlo tho 
defendants to call upon the co-plaintiff to fur¬ 
nish security for future costs. It is really a 
case of amendment; and costs in suoh casos 
are allowed up to tho date of amendment. 

Tho opposite party produced affidavits in 
this Court stating circumstancos and grounds 
as to why tho plaintiff No. 1 should furnish 
security. These matters, however, were not 
before tho Court below nor considered by it. 
If the opposito party can show that the cir¬ 
cumstances aro such that tho plaintiff No. 1 
should bo called upon to furnish security 
for futuro costs, an application may be 
mado in the Court below. But the Court 
below in directing tho plaintiff No. 1 to 
furnish security for futuro costs has pro¬ 
ceeded upon a misapprehension of the case of 
In re Mathews, Oates v. Mooney (l). 

So fur as security for past costs is concern¬ 
ed, tho petitioner does not dispute the order, 
and, having regard to the English authorities 
on the point, that order 6cems to bo right ; 
but so far a6 tho order for futuro costs is 
couoerned, I think the order should be set 
asido. 

As the amount of pa6t costs has not been 
ascertained, tho matter will go back to tho 
Court below which will assess such amount 


and will call upon the plaintiff No. 1 to 
furnish security to that extent. 

As regards the costs of this hearing, the 
petitioner will be entitled to costs throe gold 
mohurs. 

Cuming, J.: —I agree with tho order my 
learned brother proposes to make. 

The facts of this case, so far as thoy aro 
material, aro as follows :— 

The present applicant, Kumar Bhairabendra 
Naraiu Deb, whom I may describe as plaintiff 
No. 1, in conjunction with Kumar Udai Narain 
Dob, who may be described as plaintiff No. 2, 
brought a suit against a number of persons 
for tho declaration of their title in the alter¬ 
native and for possession of a largo property in 
Goalpara District in Assam valued, it is 
stated, at a crore of rupeos. This suit 
was instituted so long ago as 22nd September 
1919. As far as can be seen, the suit is 
not very far advanced at prosont. After some 
time the two plaintiffs fell out, plaintiff 
No. 2 apparently baviug transferred his in¬ 
terest to a third party and, as it appeared 
impossible for tho two plaintiffs to prosecuto 
the suit jointly, after various other applica¬ 
tions, an application was made by tho present 
applicant, plaintiff No. 1, that plaintiff No. 2 
should be transferred to tho category of 
defendants. Plaintiff No. 2 made a similar 
application regarding plaintiff No. 1. On 19th 
September 1922 tho learned Subordinate 
Judge decided that plaintiff No. 1 should bo 
allowed to conduct the suit and plaintiff 
No. 2 should be transferred to tho catogory of 
defendants. The turms of tho order wero as 
follows :— 

“ Considering all tho circumstances of the 
case I think 1 should give tho conduct 
of tho action to the plaintiff No. 1 and 
make an order that the naino of plaint¬ 
iff No. 2 should be struck out and added 
as defendant upon security being given by 
plaintiff No. 1 for the costs of the original 
defendants witbiu six weeks from this day.” 

Under what section of tho Code this order 
was madu is not clear. It has beeu sugges¬ 
ted it was made under O. I, r. 10, though, 
looking at O. 1, r. 10, it is somewhat doubtful 
if the order contemplated an order of this 
kind. 1 shall return to this point later on. 
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Plaintiff No. 1 then asked the Court to 6s 
the amount of the costs and the learned Judge 
then, on 3rd January 1923, Gxed a total 
amount of 11s. 40,000 as the amount of secu- 
**t> which the plaintiff No. 1 should furnish 
for the past and future costs of the defendants 
other than plaintiff No. 9. Against this order 
the plaintiff No. 1 moved this Court contend¬ 
ing that the amount had been fixed in an 
arbitrary manner, that the Court had gone 
behind the order of 19th September 1922 in 
asking the plaintill to give security for futuro 
costs, and that ho should give security only for 
the costs already incurred and that he could 
not bo asked to give security for the costs of 
the whole suit. 

The order of the learned Judge cannot, I 
think, bo supported. The ouly section of tho 
Code which makes any provision for taking 
security from tho plaintiff for tho defendants’ 
cost 16 O. XXV, r. 1. It is only neces¬ 
sary to read O. XXV, r. 1 to at once see that, 
on the lacts alleged, on which tho order was 
made, the present caso does not fall within 
tho purview of O. XXV, r. 1, neither indeed is 
it contended that it does. It ha6, however, boon 
argued that the Court has an inherent power 
to order a plaintiff to givo security for costs 
and throo authorities have been cited in sup¬ 
port of the proposition. The first is a 
decision of the Privy Council, Ram Coomar 
Cootuloo v. Chunder Canto Mukhcrjee (11). 
Tho decision was under the old Code of 1859.’ 
Their Lordships remark in the course of thoir 
judgment that it is ordinarily the practice if 
tho plaintiff is suing for another to require 
security lor costs aud to stay proceedings 
until it is given. 

In the old Code of 1859 there was no pro¬ 
vision at all for giving security lor costs by a 
plaintiff and in the 6Uit in question it does not 
appear that the particular point had to bo 
decided. This authority has obviously no 
bearing, therefore, on the present case. 


With regard to the other two authorities, I 
take first the caso of .hiandainoi Cnuuaimiam 
v Cokul Chandra Bon (12). On the facts o! 
that caso the learned lud .e held that the case 
on its lacts fell within the purview o! O 


(li) JC. 233 .a 
(N. ,S ) 441. 

(1'2) Id 1ml C'a- : 


WJ . 1 1 A jj ; i i Ed . 

^.'v.iee w. N. 703. 


Dee. 


XXV, r. 1, cl. (3). This authority hardly 
supports tho contention of the opposite party 
1 ho next authority relied on is tho case of Hari 
Bath Singh v. Ram Kumar Bagchi (10). The 
learned Judges remark that the order before 
them could not be supported under O. XXV, 
but the question was whether the Court bad 
inherent power to make it, and that the Court 
had some such power seemed to be certain. 
The reason for this would appear to be the 
case of Ram Coomar Coondoo v. Chunder 
Canto Mukhcrjee ( 11 ). I have already discussed 
this authority. 

With great respect, it seems to mo that it is 
\eiy doubtful if the inherent powor of tho 
Court can he called in aid in the present case. 
Had tho Code been entirely silent on tho point, 
then possibly the inherent power of the Court 
might have been invoked, but when the Code 
does make certain provisions for tho taking of 
security for costs from tho plaintiff, it seems 
to me that in those casos, and those cases 
only, may costs be taken from the plaintiff and 
that for security for costs to bo demanded 
from the plaintiff the case must fall within 
the purview of O. XXV, r. 1, 

Wo find in other parts of tho Code, as, for 
instance, O. XLI, r. 10, where provision is 
made for taking security for costs from tho 
appellant, instances where the Code doals with 
tho quostion of taking security from parties. 
In C). XXV the Legislature was dealing 
with the subject of security for costs by tho 
plaintiff and there set forth the cases in which 
security can be taken. Had tho Legislature 
intended that in other cases also security for 
costs could be taken from tho plaintiff it 
would have, I presumo, said so. 

I do not tbiuk the inberont power of the 
Court can bo invoked in matters for whiob 
the Code does actually provide. The Legis¬ 
lature possibly deliberately did not allow 
security to bo asked for from a plaintiff 
oxcepfc in the exceptional cases given in 
(). XXV, r. I. To bold otherwise would 
l>o to lender the enactment of the Colo 
su i peril nous. Lven if it be hold that the 
( ourt has that inherent power, this does not 
seem lu me to ho a case for tho exercise of it, 
lor the solo reason apparently for demanding 
the security for costs is that one plaintiff has 
beou transfer! od to the category of defendants. 
Can it bo for one moment suggested that this 
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is of itself a good reason for demanding such 
security ? 

It is then apparently suggested that the 
case falls under O. I, r. 10, and that under 
this rule the Court may ordor, on such terms 
as it thinks fit, one plaintiff to bo transferred to 
the category of defendant and that in the pre¬ 
sent case the terms wore security for 
Rs 40,000. Even if O. I, r. 10 covered the case, 
which I do not think it does, the terms imposed 
would, on the facts set forth in the learned 
Judge's order, he uncalled for. The learned 
Judge does not suggest in his order that the 
plaintiff is a man of straw or that he is not 
the real plaintiff. As I have noted before, the 
only reason given apparently is that one 
plaintiff has been transferred to the category 
of defendants. 

It has been contended that the petitioner 
has not challenged the ordor of the learned 
Judge so far as it concerns the giving of 
security for the costs already incurred and 
that his only grievance is as regards future 
costs. That that is so would appear from the 
grounds of his application, and I would not, 
therefore, propose to interfere with the order 
of the lower Court so far as it relates to costs 
already incurred hut with regard to the order 
for security for future costs I would set it 
aside. 

K. S. n. Rule made absolute. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1250 of 1921. 

October 26, 1922. 

Present:— Justioo Sir Pramada Charan 
Banorji and Mr. Justice Gokul Prasad. 

CHHIDDU S1NG11 AND OTHERS— 
Plaintiffs—Appellan rs 

versus 

J HAN I FI AN RAI and others 
—Defendants—Respondents. 

Court-Fees Act (V// of 1370), s. 7, cl. (ir)-Suit 
l'/r redemption — Andltan/ claim for surplus mesne 
profits—Court-fee payable—Suit, valuation of. 


When a suit is brought for redemption and a cer¬ 
tain amount is claimed as surplus mesne profits the 
plaintiff is not bound to pay Court-fees upon the sur¬ 
plus amount olaimed in addition to tho Court-fee on 
the principal amount seoured by tho mortgage. 

Jlusaini Khanam v. Husain Khan, 29 A. 471, at 
p. 475 ; (1907) A- W. N. 133 ; 4 A. L. J. B75 ; Copi 
Kislien v. Sorabjee, 63 lnd. Cas. 22S ; (1922) A. I. R. 
(N). 262, followed. 

When plaintifi sues for redemption upon payment 
of a oertain sum, an ancillary olaim that an aooount 
be taken and any amount found due to or by one of 
tho parties bo awarded to the party to whom it is due, 
does not alter the nature of the suit and does not 
inorease its valuo. 

Kedar Singh v. Matabadal Singh, 1 lnd. Cas. 703 ; 
31 A. 44 ; A. W- N. (1903) 27G ; 5 A. L. J. 713, fol¬ 

lowed. 

Second appeal from a deorco of the Sub¬ 
ordinate Judge, Budaun, dated the 6th of May 
1921, modifying a decree of the Munsif, Bis- 
auli, dated tho 14th of January 1921. 

Dr. M. L. Aqarwala, for the Appellants. 

Munshi Panna Lai, for tho Respondents. 

ORDER. —-An office roport has been put up 
bofora us in which it is statod that the amouut 
of Court-foo paid on tho plaint was insufficient 
and that a further sum of Rs. 385 was pay¬ 
able on tho plaint. Dr. Agattoala disputes 
tho correctness of the offico roport and 
wo have, thorofore, to docido whether tho 
amount of Court-fee payable on tho plaint 
was or was not sufficient. The suit was 
ono for redemption of a mortgage made 
in 1863. Tho principal amount secured by 
the mortgage was Rs. 960. It provided that 
the mortgagee was to remain in possession, 
appropriate the usufruct, deduct out of it the 
amount of interest payable on tho mortgage 
which was at tho rate of fifteen annas per cont. 
per mensem, and appropriate tho balance to¬ 
wards the principal. The mortgagors re¬ 
mained in possession of a part of tho proporty 
upon an undertaking to pay rent for that part. 
In tho present suit tho plaintiffs sought to 
redeoru tho mortgage on tho allegation that 
tho full amount of tho mortgage including 
interest had boon discharged by tho usufruct 
and that a surplus of Rs. 7,533 12-9 was duo 
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to the plaintiffs by tho mortgagee. Tho plaint¬ 
iff? accordingly claimed redemption and also 
asked that tho defendant-mortgagee be direct¬ 
ed to pay to the plaintiffs the aforesaid 
amount. Court iea was paid upon Rs. 960, 
the principal amount of the mortgage, in 
accordance with the provisions of section 7, 
clause (ix) of the Court-Fees Act. A dispute 
was raised in the Court of first instance as to 
the adequacy of the amount of the Court-fee, 
hut that Court held that the amount paid was 

suffic ont. The plaintiffs obta'ucd a decree 
from tho Court of first instance for redemp¬ 
tion, subject to the payment of a certain 
amount to the mortgagee which that Court 
found to ho duo to tho latter. The plaintiffs 
appealed in respect of that amount to tho 
lower Appellate Court and that Court varied 
the amount. From this d.croo of tho lower 
Appollate Court the present appeal has been 
preferred. Tho appeal niscs a question 
as to jurisdiction and, apparently, as to the 
amount duo. But the offico reports that 
Court-fee ought to have been paid on tho 
Rs. 7,033-12-9 in addition to the Court-fee 
paid in respect of the principal amount of the 
mortgago 

In our opinion the report is not correct. Tho 
suit is one for redemption, contemplated by 
(). KXK1V of the Code of Civil Procedure. 
Under r. 9 of that Ordor, upon a decree for 
redemption being made the Court may order 
an account to ho taken, and if in the result 
any sum he found duo by the mortgagor, the 
Court should order tho mortgagor to pay that 
amount within a time fixed by tho Court. 
Similarly, if any amount lie found due to the 
mortgagor as surplus mesuo profits, the Court 
should direct the mortgagee to pay the said 
amount to tho mortgagor. The suit, howover, 
in every respect was a suit for redemption. 
Under section 7, clause (ix), of the Court-Fees 
Act the amount of Court-fee payable in res¬ 
pect of a suit for redemption is to lie calcu¬ 
lated on the principal sum secured by the 
mortgage. Therefore, in accordance with the 
terms of tho Court-Tees Act, tho Court-fee 
payable would lie regulated by the principal 
amount secured by tho mortgage. This was 
tiie view taken by this Court in tho case of 
llusaini lihannm v. Husain Khun (1). A 

( 1 ) 29 A. 471 at p. 475,(1907) A. W. N. 133: 

4 A. Tj. J. 375. 


similar view was taken in the cases of 
Gopi Eishan v. Sorabjce (2). Our attention 
has not been drawn to any ruling in which a 
contrary view has been taken. It is true 
that in a certain number of cases it has been 
held that, if a dispute arises in appeal as to 
the amount payable by or to tho plaintiff, the 
appeal should be valued with rospect to the 
amount claimed by the appellant and ad 
valorem Court-fee ought to be paid on that 
amount, but that is not the question before 
us. The only question wo liavo to decide is 
whether, when a suit is brought for redemp¬ 
tion and a certain amount is claimed as sur¬ 
plus mesno profits, tho plaintiff is bound to 
pay Court-fee upon tho surplus amount claim¬ 
ed, in addition to the Court-feo on the prin¬ 
cipal amount secured by tho mortgage. This 
question was decided in tho cases to whioh we 
liavo roforred and in these cases it was held 
that the suit being a suit for redemption, Court- 
fee was payablo upon tho principal amount 
secured by tho mortgage. Wo agree with the 
view taken in those rulings, which have, as 
far as we are aware, not boon dissentod from 
by this Court or any other Court. In any 
case wo feel ourselves hound to follow them 
and hold that tho amount of Court-fee payable 
upon tho plaint was rightly paid with reference 
to tho principal amount secured by the mort¬ 
gage. 

On the appeal ciming on for hearing omts 
merits the following judgment was delivered :— 

JUDGMENT. —Tho only question whioh 
has been argued in this caso is whether the 
Court of first instance had jurisdiction to 
outertaiu tho suit. The suit was one for 
redemption of a mortgago, the principal 
amount of which was Rs. 960. Tho facts 
of tho case liavo been set forth by us in 
our order passed to-day upon the question 
of the amount of Court-fee payablo on the 
plaint. In the plaint tho prayer of the plaint¬ 
iffs was that redemption should bo granted 
upon payment of a portion of the mortgage- 
money ; in the alternative it was prayed that 
the plaintiffs might he allowed to pay the 
whole of the mortgago-monoy ; and in the 
third place it was alleged that a surplus 
amount of Rs. 7,000 and odd was duo aud it 

(2) G8 Ind Cas. 226 ; (1922) A. I. R. (N.) 2G2. 
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was prayed that this amount should be award¬ 
ed against the defendant-mortgagee. The 
plaintiffs themselves, who are the appellants 
here, took their plaint to the Court of the 
Munsif in the belief that the Munsif had 
jurisdiction to entertain the suit. They 
allowed tho suit to proceed to trial and a 
decree was passed by the Munsif for redemp¬ 
tion upon payment of a certain sum. 
They themselves appealed to the District 
Judge from the decision of the Munsif, and 
after the Appellate Court has decided the case 
and made a decree in favour of the plaint¬ 
iffs for redemption upon payment of a certain 
sum, they have como to this Court and they 
urge that the Munsif ought not to have enter¬ 
tained the suit which they themselves institut¬ 
ed in his Court. Wo think the case is covered by 
tho ruling in Kedar Singh v. Matahadal Singh 
(3). It was for the plaintiffs to valuo the suit 
and they themselves valued it at Rs. 960, tho 
principal amount of the mortgage. With re¬ 
ference to that valuation tho suit was cogni¬ 
zable by tho Munsif. They say that surplus 
mesne profits were duo and they gave an esti¬ 
mate of the amount whioh they thought was 
due, but the relief sought in the plaint was 
that redemption should be granted and an 
account taken and if, upon tho taking of tho 
account, any surplus amount was found due, 
that surplus should bo paid ovor to thorn. 
The real valuation of tho suit was based on 
tho amount of tho mortgage, with reforcnco 
to which Court-fee had to bo paid, and it was 
an ancillary part of tho claim that an account 
should be taken and any amount found due to 
or by ono of tho parties should bo awarded to 
tiie party to whom it was duo. That did not 
alter tho nature of tho suit and did not in¬ 
crease tho valuo of it. This was tho view taken 
in tho caso to which wo havo referred and wo 
are not satisfied that a different view was held 
in any othor caso by this Court. It comes with 
very bad grace from the plaintiffs for them 
now to contend that they went to a wrong 
Court and, therefore, all tho proceedings which 
have already been taken in tho suit should bo 
quashed and a fresh trial ordered in another 
Court. We think the appeal is without force 
and accordingly dismiss it with costs. 


K * 9 - D - Appeal dismissed. 

370 ! 5 A?L d 'j C 713 708 1 81 A * 44 1 A ‘ W> N ‘ (1909 
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CALCUTTA HIGH COURT. 

Income-tax Objection No. 36 of 1922-23. 

Juno 13th, 1923. 

Present :—Sir Lancelot Sanderson, Kt., 

Chief Justice, and Mr. Justioe Richardson. 

In re BISHNU PRIYA CHOWDHURANI. 

Income Tax Act (XI of 1929), s. 22 (2) — Statement 
of asscssee about income—Burden oj proof—Assessment 
based on general principles, validity of. 

When an assessee states that he has no income 
from a oertain souroe and Offioers of the Income Tax 
Department disbelieve him, it is for them to prove 
that ho has suoh inoome and not for him to prove 
tho oontrary. Any assessment baaed on the inability 
of the assessoe to prove his negative statement and 
on general assumptions only is bad and should be 
canoelled. 

The facts will appear from the following 
report submitted by tho Commissioner of 
Income Tax, Bengal, to the High Court 

In accordance with tho roquost contained 
in their order dated 16th January 1923 on tho 
petition of Babu Iswar Chandra Chowdhuri 
to state a case under tho provisions of section 
66 of tho Indian Income Tax Act (XI of 1922), 

I havo tho honour to submit tho following for 
tho opinion of the Hon’blo High Court. 

1. History of the Case :— 

Tho petitioner submitted a return of his 
income in accordance with section 22 (2) of tho 
Act on tho 24th June 1922 in which ho de¬ 
clared an income of Rs. 3,966-11-2, which in¬ 
come includod nothing on account of bast'll 
rents. His accounts were called for and ex¬ 
amined on tho 1st August following and ho 
was assessed by tho Incomo Tax Officer on 
Rs. 7,307 including Rs. 1,528 6-4 on account 
of bastu rents, calculated at 21 per cent, on 
tho assesseo's gross rental of Rs.' 63,136. It is 
tho inclusion of this item and tho method by 
which the Gguro has boon calculated which 
forms tho subject of the proscut reference. 

On tho 16th October following an appeal 
was filed before tho Assistant Commissioner 
in whioh this item was tho chief subject of 
objection. I his appeal was dismissed by the 
Assistant Commissioner in his order dated 
tho 12th November which is quoted in tho 
petition filed before tho Hon'ble High Court. 



305 


INDIAN CASES 


[1924 


bishnu priya chowdhurani , In re 


° n the 16th December a petition was filed 
before myself requesting me to state a case to 
the High Court under section 66 of the Act 
on inter alia the two grounds which form the 
subject of the present reference. This petition 
I rejected in my order dated the 18th Decem¬ 
ber as it then appeared to me from the peti¬ 
tion and the order of the Assistant Commis¬ 
sioner annexed to it, that the questions in 
issue were purely of fact, namely, (a) whether 
there was any income from bastu rents, and 
(/;) what that income was, both of which had 
been decided by tho lower Courts. 

On receipt of the order quoted above from 
tho Hon hie High Court on th- 30th January 
last., I examined the whole record in order to 
ascertain what tho questions of law were on 
which tho case was to he stated. 


2. The questions for decision. 

(«) Tho petitioner’s contention " that the 
assessment in hnsiu estimated on 21 per cent, 
is based on no evidence admissible in 
a judicial proceeding ” impugns morolv the 
method adopted by the Income Tax Officer 
in estimating tho amount of income re¬ 
ceived from this particular source, and fol¬ 
lowed on appeal by the Assistant Commis- 
sioner. The assessment order passed by 
the Income Tax Officer docs not reveal why 
this particular percentage on rent roll was 
taken or why this method of estimating the 
income was followed. But in a noto on tho 
margin of the Assistant Commissioner’s order 
sheet appears tho following remark Bastu 
rent, is calculated at 21 per cent, of the gross 
rental according to instructions,” and the Assis¬ 
tant Commissioner’s order supplies the follow¬ 
ing explanation : “ This is tho rate adopted 
in this district for I astn and other non-agricul- 
tural rents in estates for which no reliable 
evidence is^ produced to show a more exact 
estimate. The main principle of ti e Income 
d ax Act is that it is the duty of the asscssee 
to supply tho materials of his assessment 
[ride section 22 and section 23 f4)]. If lie 
fails to supply them . ntirely, tho Income Tax 
()fficer is to make the assessme nt to the 1 rst 
of his judgment under section 23 f4). If fi c 
supplies them hut fails to substantiate them 
under section 23 (3j, the Income Tax Officer 
has still to assess the total income of tho 
asscFscc.” This is aj pan ntly to l e read with 
section 23 (4) to mean that ho must do 60 


to the best of his judgment.” In the pre¬ 
sent case the assessoe was naturally preclud¬ 
ed by bis contention, that ho had no 
such incomo whatever, from showing the 
amount of the income which tho Income 
Tax Officer supposed him to have. Tho 
latter accordingly had to fall back on some- 
thing else, and ho actually resorted to a per¬ 
centage on gross rental, a percentage whioh, as 
appears from tho Assistant Commissioner's 
order, was deduced from other similar cases 
occurring in the same district, was generally 
applied in the district in such cases and, appa¬ 
rently, was generally accepted by tho asses- 
sees as a fair basis of computation. 

The first question, therefore, which I have 
the honour to refer for the opinion of tho 
TTon'ble Iligh Court is:— 

Whether, in the absence of other reliable 
data as to tho income of an assesseefrom a 
certain source, an Incomo Tax Officer is jus¬ 
tified in making and an Assistant Commissioner 
in upholding an assessment based on a form¬ 
ula which has been found in praotic' generally 
applicable in similar conditions to incomo 3 
from that source. 

(b) The second contention of the petitioner 

that the learned Assistant Commissioner erred 
in law in assessing tax on bastu without find¬ 
ing on evidence that there was bastu assessable 
under the Indian Incomo Tax Act, 1922,” is of 
greator importance. It appears from the assess¬ 
ment record that tho inclusion ol tho item 
Rs. 1,528-6-4 on account of bastu incomo by 
tho Incomo Tax Officer in his assessment 
was based on no foundation in fact at all. 
This assessment order roads as follows : “ The 
Gomastha says no bastu rent is roceived while 
the rent roll amounts to Rs. 63,135-15. No 
papers have been adduced concerning tho last 
settlement showing that no bastu rent is 
realised. I cannot accept this. It is too much 
to believe that persons holding non agricul¬ 
tural land pay no rent.” From this it will be 
seen that the Incomo Tax Officer assumed 
that the asscssee had tenants holding non- 
agricultural land and that ho derived incomo 
t herefrom. The asscssee in his verified return 
of incomo under section 22 (2) of the Act, bad 
stated that ho had no such income hut tho 
Income Tax Officer required him to prove that 
negative and in the absenco of cvidenco in its 
support—he says " no papers have been adduc- 
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ed concerning the last settlement showing 
that no bastu rent is realised ”—held that he 
had failed to prove it, and proceeded to make 
an assessment on the general assumption that 
a landlord must have income for such non- 
agricultural sources assessable to income-tax. 

When the case came before the Assistant 
Commissioner on appeal, tho same attitude 
was adopted. It was assumed that there must 
be non-agricultural bastu income included in 
the rent roll and tho assosseo was required to 
prove his contention that there was not. Tho 
evidence produced was considered unsatis¬ 
factory relating, as it did, to a state of affairs 
twenty years beforo. tlero again a reference 
is mado to tho District Settlement, the 
implication being that it was the assesseo’s 
duty to support his negative assertion from tho 
Settlement Record. 

The question of law which thus emerges, 
wkioh seems to be that raised in para¬ 
graph 9, olause (c) of tho potition annexed 
to the Hop ble High Court's order, is as 
follows : Whether an assessee having in 

a verified return of incomo stated that 
he derived no incomo from a certain source 
can be required by an Income Tax Officer 
to provo that statement: Whether, in 
tho absence of such proof, 'tho Income Tax 
Officer is legally justified in assessing him on 
income from that source without otherwise 
satisfying himself that he has such income: 
Whether on such an assessment being made 
and an appeal being filed against it, an 
Assistant Commissioner can require the asses- 
8 oe to provo his negative assertion : and who- 
thor, in the absence of such proof, ho is 
legally justified in confirming the assessment.” 

3. Opinion. 

(«) To the question Btated in paragraph 2 (a) 
(vnte, I am respectfully of opinion that the 
answer must be in tho affirmative but the con¬ 
dition as to tho absonco of other reliable data 
is of great importance. It is the duty of officers 
oi the Incomo Tax Department to base their 
estimate as far as possible on ascertained facts, 
and a formula such as that used in tho 
present case should only he applied when 
other sources of information fail. In the 
present case a satisfactory source was appa¬ 
rently ready to hand in the-Settlement Record 
but was not utilised. 


{b) The question stated in paragraph 2 (b) 
ante admits in my opinion of but one answer. 
The ordinary principle of evidence applies and 
tho burden of proof is on the party which 
would fail if no ovideuco were produced, i.e., 
p n tha Officers of tho Incomo Tax Department! 
The latter cannot proceod on general assump¬ 
tions to reject an asscssee's verified statement. 
If an assessee states that he has no incomo 
from a certain source and the Officers of the 
Department disbelieve him, it is for them 'to 
prove that ho has some such income and not 
for him to prove the reverse. Any assessment 
based on the inability of the assessee to prove 
his negativo statement and on general assump¬ 
tions only is bad and should be cancelled. 

I3abu Narendra Nath Set, for the Petitioner. 

JUDGMENT. 

Sanderson, C. J. —We havo read the case 
which has boon submitted to us by Mr. lilandy, 
tho Commissioner of Income Tax, Bengal. A 
learned Vakil has appeared for the assessee, 
but tho Crown has not been represented. 

In my judgment, for the purpose of disposing 
of this case, it is sufficient for us to say that 
we acjreo with the opiuion expressed by Mr. 
Blaudy on the second point raised in the case! 
This opinion is expressed in clauso {b) at the 
end of the case and we, spoaking generally, 
agree with tho reasons which induced him to 
airive at that decision. It is not necessary for 
us to consider or express any opinion upon the 
first question which is dealt with in tho case, 
inasmuch as the opinion of Mr. lflandy upon 
the second question is sufficient to dispose of 
this case. 

We, therefore, remit the case to the Com¬ 
missioner of Incomo Tax in order that ho 
may deal with it in accordance with our judg¬ 
ment, which, us l havo already said, confirms 
his opinion. The assessee will have the costs 
of the case which we assess at Rs. 150 in¬ 
clusive oi all items. 

Richardson, J. agree. 

K - 3 - D * 'Case remitted. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 545 of 1921. 

October 24,1922. 

Present :—Mr. Justice Muhammad 
Rafiq and Mr. Justice Stuart. 

JAGANNATH PRASAD —Defendant 
—Appellant 

versus 

CHHATUR K UN WAR -Plaintiff 
—Respondent. 

Mortgage—Simple mortgage—Subsequent usufructu¬ 
ary mortgage—Decree C n foot of simple mortgage— 
Third mortgage to satisfy decree—Payment to decree, 
holder by third mortgagee —Priority. 

Oqo J. K. executed a deed of simple mortgage in 
favour of N. hypothecating a oertain village by way 
of security. Subsequently, -he oxcoutod a deed of u*u- 
fruotuary mortgage in favour of one J. P. bypotheoa. 
ting tbo same villago by way of security. The first 
mortgagee obtaiuoJ a decree on foot of hi3 mortgage. 
Iu order to satisfy this deotco J. K. executed a third 
mortgage in favour of It. tho mortgage-money being 
loft with him for payment to ihe deoree-holder. Tho 
payment wa-; made by It. and his widow C. sued for 
rccovory of the amount: 

Held, that tho mortgage in reboot of whioh tho 
decree was passed was extinguished by the docree 
aud tho plaintill could uoi, olaitn priority over J.P. 

Chhagan Lai v. Muhummad Ilussain Khan, 51 Ind. 
Gas. 13d; 41 A. 450 ; 1 U. P. L. 11. (A.) 1 ; 17 A. L. J. 
741, followed. 

Appeal from a decree of tho District Judge of 
Shahjahanpur, dated tho 14th .January 1921, 
confirming a docree of the Subordinate Judge, 
Shahjahanpur, dated the 29th May 1919. 

Muushi Jang Bahadur Lai, Muushi Narain 
Prasad Ashthana and Muushi Shiva Prasad 
Sinha, for tho Appellant. 

The llou’blo Sycd Baza Ah, lor the 
Respondent. 

JUDGMENT: Tho fucts which have 
given rise to this appeal are as follows :— 
Ono Musammit Jainti Kunwar, a Hindu 
widow, executed a deed of simple mortgage 
in favour of one Nund Ram on tho '27th of 
April 1906, hypothecating hv way of security 
tho village of Karara. Two years afterwards, 


on the 12th of May 1908, she executed 
a deed of usufructuary mortgage in favour 
of Jagannath Prasad for Rs. 3,000, hypothe¬ 
cating by way of security tho village of 
Karara, some other villages, and the mort¬ 
gagee rights in four other villages. Under tho 
terms of the said deed Jagannath Prasad was 
to pay oil tho mortgago of the 27th of April 
1906, and the money for that purpose was 
left in his bauds. Jagannath Prasad did nob 
pay off tho prior mortgagee. The latter sued 
on foot of his mortgago and obtained a prelim¬ 
inary decree under section 88 on tho 14th 
of Dccombor 1907, and a final decreo on tho 
29th of August 1903. In order to satisfy tho 
said decree and save tho property from sale, 
Musammat Jainti Kunwar executed a third 
deed of mortgago iu favour of ono Ram 
Narain on tho 19th of February 1910, in 
lieu of Rs. 1,700 tho whole amount of which 
was left in tho hands of Ram Narain for the 
pay moot of the decree of tho 29bh of August 
1908. Ram Narain ha3 paid olT the decreo 
of the 29bh August 1908. He is doad. On 
tho 27th of March 1919, his widow Musam- 
7nat Chhatur Kunwar instituted tho suit, out 
of whioh this appeal has arisen, for tho re¬ 
covery of Rs. 1,700 plus interest duo upon tho 
mortgage of tho 19bh of February 1910, in 
favour of her hushaud, by sale of tbo mort¬ 
gaged property. Jagannath Prasad was also 
impleaded as a defendant in the case. Ho 
was the principal contesting dofendant. Tho 
claim was rosisted on various pleas, with ono 
of which alone we are at present concerned 
here. Ho contended that he had priority over 
tho mortgage of tho 19th of Fobruary 1910. 
On tho other hand, the plaintiff Musammat 
Chhatur Kunsvar argued that her husband, 
having advanced money for tho satisfaction of 
tho lioorco of the 29bb of August 1906, and 
having satisfied the said decroo, stood in tho 
shoes of the prior mortgagee Naud Ram, whose 
mortgage of tho '27th of April 1906, was prior 
to that of Jagannath Prasad. The contention of 
Jagannath Prasad was disallowed by both the 
Courts below. He has come up in second ap¬ 
peal before us and argues that ho has priority 
over Chhatur Kunwar. He bases his argu¬ 
ment on the statement that the mortgage of 
27t.li of April 1906, having merged into tlie 
dtereo oi tho 29th of August 1908, both the 
mortgage-security and the right of redemp¬ 
tion were extinguished. The mere facb that 
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the husband of Chhatur Kunwar advanced 
money for the payment of that decree and 
paid off that decree would not revive the 
mortgage of the 27th of April 1906, and thus 
give Chhatur Kunwar priority over Jagannath 
Prasad. In support of his contention Jagannath 
Prasad relies on the casos of Chhagan Lai v. 
Muhammad Hussain Khan (1) and Het Barn v. 
Shadi Bam (2). For Musammat Chhatur Kun¬ 
war the contention is that the case of Het Bam 
v. Shadi Bam (2) has been re-considered by 
their Lordships of the Privy Council in a 
subsequent case, namely, Sukhi v. Ghulam 
Safdar Khan (3). We find that in the 
last mentioned case the decision of their 
Lordships has turned upon the consideration 
of the omission of tho following words of 
section 89 of Act IV of 1882, namely, “ and 
thereupon tho defendant's right to redeem and 
the security shall both be extinguished.” In 
the new Civil Procedure Code of 1908, 
in O. XXXIV, r. 5, these words find no 
place. Iu Sukhi’s case the final deoreo was 
passed under tho new Aot and not under Act 
IV of 1882. In tho appeal before us the 
deoree of the 29th of August 1908, was passed 
and framed under section 89 of Act IV of 
1882. In the case of Chhagan Lai v. Muham¬ 
mad Hussain Khan (1), which was a Full 
Bench case of this Court, it was decided that 
a final decreo passed under section 89 of Act 
IV of 1882 had the effect of extinguishing 
both the security and tho right of redemption. 
In other words, the mortgage in respect of 
whioh the decree was passed was extinguished. 
Musammat Chhatur Kunwar iu tho present 
caso cannot claim priority ovor Jagannath 
Prasad, in view of the decision in tho caso of 
Chhagan Lai v. Muhammad Hussain Khan (l). 
Wo, therefore, allow the appeal, set aside the 
decrees of the Courts below, and remand the 
case to tho first Court through tho lower 
Appellate Court for trial on the merits. It will 
bo open to the parties to put in fresh pleas 

(1) 51 Ind. Cae. 133 ; 41 A. 456 ; 1 U. P. L. R. (A.) 
1; 17 A. L J. 741. 

(2) 45 lad. Cas. 798 ; 40 A- 407 . 5 P. L. W- 88 . 16 
A. L. J. 607 ; 35 M. L J. 1 ; 24 M. L. T. 92 ; 28 C. L. 
J. 188 ; (1918) M. W. N. 618 ; 20 Bom. L. R. 798 ; 22 
C. W. N. 1083 ; 9 L. \V. 650 ; 12 Bur. L T. 72 • 15 I. 
A. 130 (P.O.). 

(8) 66 lad. Cab. 161 J 43 A. 109 ; (1921) M. W. N. 
446 ; 14 L. W. 162 ; 26 C. W. N 279 ; 42 M. L. J. 15 
30 M. L. T. 175; 24 Bom. L. R. 690 ; (1922) A. I. R.‘ 
fP. G.) 11; 48 I. A. 465 (P.G ). 


with regard to the statement made by tho 
learned Counsel for Chhatur Kunwar before 
ue that the amount claimed by Jagannath 
Prasad is not due to him, and any other pleas 
that might be urged by either Chhatur Kun¬ 
war or Jagannath Prasad. Tho remand is 
under O. XLI, r. 23. Costs here and hitherto 
will abide the result. 

K. 3. D. Appeal allowed. 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 

1026 of 1921. 

May 4, 1923. 

Present :—Mr. Justice Walmsley and 
Mr. Justioo Subrawardy. 

RAMESH CHANDRA SINHA and another 
—Defendants —Appellants 

versus 

MOHAMMED ELAHI BUKSH- Plaintiff 

—Respondent. 

Hindu Juw-Mitakshara School—Family residing in 
Bengal—System applicable —What must be proved. 

In order to show that a family residing in Bengal 
is governed by the Mitakshara School of Hindu Law, 
it is enough to prove their immigration from tho 
North-West and the continued praotice of Mttaksha.it 
customs. It is not necessary to prove tho further 
faot that immigration took place subsequent to tho 
establishment of the Dayabhaga system of law. 

Pilambar Chandra Saha Chaudhuri v. Nisikanta 
Saha. 55 Ind. Gas. 6 ; 31 C. L. J. 52 ; 24 C. W. N. 
215, explained. 

Appeal against tho decreo of tho Sub-Judgo 
Jalpaiguri, dated tho 21st December 192o’ 
afiirming tho decree of tho Munsif of that 
plaoe, dated the 19th September 1919. 

Dr. Dwarlcanath Mate, (with him Babu 
Hemeudra Hath Basil), for the Appellants. 

Babu Braja Lull Chabrahurti, (with him 
Babu Santosh Kumar Basu), for tho Respon¬ 
dent. 

JUDGMENT. 

Walmsley, J. This appeal preferred by 
the defendants Nos. i and 2 arises out of a suit 
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brought for declaration of title to a jote and for 
a further declaration that a decree obtained by 
tho defendants Nos 1 and 2,—the present 
appellants,—against the proforma, defendants 
in a rent suit was fraudulent. The Courts 
below have given the plaintiff the decree which 
he asked for and consequently this appeal is 
preferred by tho defendants Nos. 1 and 2. It is 
not necossary to go further into tho details of 
tho case. The appellants have put forward 
two contentions. The first is that the so-called 
tenure is only a raiyati and that tho holding is 
\ nou-transfcrablo raiyati holding and tho 
plaintiff acquired nothing by his purohase. So 
iar as this point is concerned, the answer given 
by the learned Judge of the Court of Appeal is 
conclusive. The holding is shown in tho Record 
of Rights as a tenure and tho defendants Nos. 

L and 2 presented an application under sectiou 
105 of tho Tenancy Act on the footing that the 
holding was a permanent tenure. Other facts 
are given by the Judge ; but it is not necessary 
to repeat them. This argument, I may say, has 
hardly been pressed and it fails. 

Tho second argument is that tho Courts be¬ 
low are wrong in finding that tho family of 
Fakir Singh was governed by the school of 
Mitakshara Law. Tho point which is pressed 
is tliis that tho plaintiff ought to have proved 
over and above the fact that Fakir Singh’s 
iarnily came from tho North-West and that 
various incidents of their lives show them to 
have followed the customs of the Mitakshara 
school of law, tho further faot that the date 
of the family's immigration into Lower Bon- 
gal took placo after tho establishment of the 
Dayabhaja system of law. For this 
proposition, reference is male to the case 
of Pilambar Ch indra Saha Chaadhuri v. Nisi- 
kanta Saha (l). If that case really lays down 
that, for a family residing in Bengal to show 
that it is governed by tho Mitakshara school 
of law, it must prove immigration and immigra¬ 
tion since tho establishment of tho Daya'di-iga 
system and tho continued practice of Mitak¬ 
shara customs, it lays a very heavy onus upon 
tho party making tho claim and that onus is 
materially increased il it is correct that Jimuta- 
vahnna Nourished not in tho 14th Contury but 
in tho 11th Contury, as is said in tho case of 
Uajani Nath Das v. NUai Chandra Dey (2). 

fl) Y> In.l. Oil. 5; 'll C. L. J. 52; 21 C. W. N 216 
(2) G3 I ti l Gas. 50; 19 0. 64j; 32 C.L.J. 839 25 G 
W. N. 498 (F. 13.) 


However, it appears to mo, on a correct reading 
of the oase of Pitambar Chandra Saha Chan- 
dhuri ( 1 ), that tho learned Judges did nob lay 
down that this third item of proof must bo given. 
They were dealing with the question of tho bur¬ 
den of proof and discussing what faots proved 
by one side shifted the burden of proof on to 
the other side and I do not think it is correct 
to say that they required that this third item 
of proof must always be given. So, in the view 
I take ot that case, the findings of fact record¬ 
ed by the learned Judge of the Court of 
appeal below are sufficient to show that the 
plaintiff is entitled to say that the family of 
l akir bingh was governed by the school of 
Mitakshara Law, for he has given the neces¬ 
sary proof of origin and practice. The result 
is that this second argument also fails. 

The appeal is accordingly dismissed with 
costs. 

Suhrawardy, J.— I agree. 

K * s - D - A ppeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order 
No. 45 of 1923. 

Ootober 30, 1923. 

Present :—Mr. Justice Walsh and 
Mr. Justico Ryves. 

RAM CIIAND and others — 
Plaintiffs—Appe l l a nts 
versus 

MAULA BAKSH and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V oj 1<J03), s. 11, Expla¬ 
nation XI —Roe judicata —Same parties—Public right 
—Dispute oyer well—Municipal Board party to pre¬ 
vious litigation —Failure to assert in subsequent litiga¬ 
tion - Public right, cjjecl on. 

Tho Municipal Board ropresonts tho publio in dis¬ 
putes about well* and other things which aro vosted 
in thorn ; and any dooi-iou bot.voou the Munioipal 
Board and tho defendants in a previous litigation 
about Ruch a well, will operate a* res judioata 
agamst the latter, oven if tho suit is brought by 
other persons and not by the Munioipal Board. The 
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parties are the same within the meaning of Expla¬ 
nation VI to s. 11, Civil Procedure Code. Any refusal 
or negligenoe by the Munioipal Board to assert a 
publio right does not aSeot the existence of such a 
publio right. 

Appeal from the order of the Subordinate 
Judge of Muttra, dated the 7th December 
1922. 

Mr. N. P. Asthana, for the Appellants. 

Mr. Gulzari Lai, for the Respondents. 

JUDGMENT. —We 6nd oursolves unable 
to agree with the view which the District 
Judge has taken in this particular matter. The 
point in dispute is a small one and we think 
the law is really quite clear. It is probable 
that the true legal considerations wore not 
pointed out to the learned Judge in the argu¬ 
ment. There is in tho Muhalla Taksalyan, in 
Muttra, a well which has become the subject 
of muoh litigation. There is a mosque adjoin¬ 
ing thereto and the trustees of tbe mosque, 
who are of course Muhammadans, have been 
from time to time asserting a right of private 
ownership over this well. When the word 
well ’ is used in this connection it includes 
of course tho cfoihutra and also certain 
strips of land adjoining the chabutra and 
appurtenant to tho woll, in the same way that 
when a man speaks of his house ho includes 
the compound and the gate, although they aro 
no part of tho house. Sometimo back, the 
trustees of the mosque came into collision 
with the Municipal Boarda bout this well. They 
applied to the Municipal Board for a certain 
sanction under the Municipalities Act and were 
refused. They then brought a suit asserting 
that tho well was the property of the mosque 
in which thoy joined tho Munioipal Board 
as defendants and in which certain other per¬ 
sons, Lanins of the Mohalla, applied for and 
were granted permission to join as defendants 
m denfenco of tho alleged public property in 
tho weH lhat suit was tried out and it was 
held that tho trustees of the mosque had fail¬ 
ed to prove their title to the well, that the 
well was a public one and that the trustees of 
tho mosquo had no right to enclose it. T'ifteen 
ysars have passed since that decision and the 
trustees of the mosquo, having regard to their 
present assertions, aro entitled to some credit 
lor having sat down patiently under that deci¬ 


sion for so long ; but whether times have 
ohanged, or whether the trustees regard fifteen 
years as a period longer than is reasonable to 
expect judioial consistency, they have recent¬ 
ly erected, what they politely, call a room but 
what is really a structure in which nobody is 
over likely to sit or was ever intended to sit, 
but which represents in the shape of a wali 
an obstruction to the public use of the well. 
This was no doubt dono in defiance of the previ¬ 
ous decision and as a challenge to the public 
Possibly the complexion of the Municipal 
Board has changed in the interval. It would 
have been possible for the Munioipal Board, 
representing the public, to have brought a suit 
for the removal of that construction. By sec¬ 
tion 55 of the Act of 1900, and by the corres¬ 
ponding section of the Act of 1916 all public 
wells in Muttra are vested in the Municipal 
Board, but they did not, and the present plaint- 
ms being residents in the mohalla interested in 
the well if it is a public one proporly obtained 
tho sanction of the Legal Remembrancer to 
bring a suit under section 91 for the removal of 
tins interference with their public right. Tho 

.... . course, represents < the 

public in such matters as wells and other 
tilings which are vested in them, but tho re¬ 
fusal of tho Munioipal Board, or tho negligence 
of the Municipal Board to assert a public 
right, docs nob aifeeb tho existence of the pub¬ 
lic right, and the plaintiffs had a perfect right 
to sue in assertion of their public right 
n they could get tho necessary authority re¬ 
quired by the Legislature for bringing such a 
suit, .■'o stated, it would seem perfectly ob¬ 
vious and a more matter of common sense, 
apart from any legal considerations, that the 
only question was whother tho construc¬ 
tion put up by the trustees of the mosquo 
was an interference with tho public woll 

or with the public enjoyment thereof. No¬ 
body could reasonably suppose that it was 
open to tho trustees in any suit brought by 
persons representing the public to question 
the point which has already been decided 
against them. Probably on this ground no 
evidence was taken in the Court below and tho 
Munsif came to the conclusion that tho pre¬ 
vious decision bound the defendants, that tho 
construction which tho defendants erected 
amounted to an encroaohmeut and mado an 
order accordingly for its removal. The dofond- 
ants appealed upon tho ground that the mat- 
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ter was not res judicata, and the District 
Judge, probably overlooking tko provisions 
of section 11. explanation 6, to which wo 
will refer in a moment, has come to the con¬ 
clusion that the suit is not between the same 
parties. The view he probably took was that 
by section 41 of the Evidence Act the pre¬ 
vious judgment was not a judgment in rcm 
within the meaning of section 41, hut that it 
was merely a matter which was to he taken 
into consideration within the meaning of sec¬ 
tion 42 of the Indian Evidence Act. Ho 
actually says that tho issues and the princi¬ 
pal parties are different. In one sense they 
are, but where wo differ from him is that, in 
our opinion, in the legal sense they aro the 
same. Mr. Gulzari Lai for tho trustees of 
tho mosque suggested that tho question 
in this suit related to a certain triangular 
insignificant piece of land which was out- 
sido the well and outside tho previous 
dispute. That point was certainly not clear¬ 
ly stated by tho defendants in their writ¬ 
ten statement hut it is a question of fact as to 
whether or not it appertains to tho well. 
The suit was brought in relation to tho ob¬ 
struction which had boon erected on this trian¬ 
gular piece of land on tho allegation that tho 
piece appertained to tho well. It has not 
been seriously disputed that it does aud of 
course if it does tho triangular piece was 
substantially decided even though tho words 
used in the former judgment was ‘well’. 
With regard to tho parties that is not a 
question of fact hut a question of law. • 
The persons aro undoubtedly not the samo 
nor is the form under which they appear on 
tlic record ; hut tho Municipal Hoard in tho 
previous suit represented tho public. Tho 
Bauias who asked to bo joined could not have 
done so except upon a bona tide assertion of an 
interest in the public right and as they wero 
defendants in the suit brought by tho trustees 
thoro can bo no doubt that they wero holla 
tide litigating in respe ct of a public right which 
they wero defending. Section 11 forbids any 
Court to try an issue which has been substan¬ 
tially in issue in a former suit bctwcon the 
partios under whom they claim. As a matter 
of fact, tho section is entirely ungrammatical 
in this respect but it must mean tho parties 
to tho subsequent suit claiming under parties 
to the prior suit and applying explanation G to 
this case it is quite clear that the present 


plaintiffs are claiming under the persons who 
bona fide litigated in rospect of a public right 
in tho first suit. The result is that sec¬ 
tion 11 applies and that no issue can be 
raised in this suit as to whether or not this 
well and its appurtenances are public property. 
There being nothing else left in the suit, the 
appeal must bo allowed and tho judgment and 
decree of the Munsif restored with costs here 
and below. 

We suggest that, if the parties aro desirous 
of arriving at a final agreement which will 
hind them and their successors for all time 
as to the actual dimensions of this public well, 
tho host plan would he for them, if they aro 
agreeable thereto, to apply to the Munsif 
under this decree to make a further addition 
thereto. Of course, he cannot do so without 
their consent, but with their consent there 
will be no difficulty whatever, aud on such 
application tho Munsif either by going thero 
himself or by sending his amin, could do- 
marcato tho laud itsolf, have a photo taken or 
by measurement have a plan prepared and 
affixed to this decree finally showing iu a 
clear picturo tho dimensions of tho land ap¬ 
pertaining to the well. If any attempt to do 
this is mado or any difficulty occurs reforenco 
may ho made to this Bench, hut wo do nob 
wish tho Munsif to understand that ho is 
compelled to do auythiug if ho is nob dis¬ 
posed to do so. 

M. A. A. Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2540 

of 1922. 

May 9, 1923. 

Present :—Justice Sir Asutosh Mukorjeo. 

SACniIIDANANDA THAKUR -Appellant 

versus 

MAHES CHANDRA DAS— Respondent. 

Bengal Tenancy Act (VIII of 1885), s. 105 (&)• 
mis framed under—Application for assessment oj 
rent—Court fee payable. 

Oq an application undor sootion 105, eub-?eotion(8), 
of tho Bengal Tenancy Aot for a settlement of ron 
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a stamp of eight-annas is to be levied in respect of 
eaoh tenanoy, cot in respect of eaoh tenant who may 
be one of a group of tenants holding a particular 
tenanoy. 

The Registrar of the High Court, Appellate 
Side, made the following reference : 

“ In this case, the Stamp Reporter reports 
that the Court-fee is insufficient by Re. 1-8. 
The appeal arises out of a proceeding under 
section 105 of the Bengal Tenancy Act. 
Under section 105 (3) of the Act, every appli¬ 
cation under sub-section (l) or sub section (2) 
shall, notwithstanding anything contained in 
the Court-Fees Act, 1870, bear such stamp as 
the Government of India may, from time to 
time, prescribe by notification in the Gazette 
of India. It appears that in the notification 
No. 2254 (/) published in the Gazette of India, 
dated the 10th August 1918, Pt. I, p. 1253, 
which 6uporseded a previous notification 
No. 322 S R., dated the 19th January 1899, 
it was provided that a stamp of annas 8 
should be paid for each tenant making, joining 
or joined in the application. As regards the 
application in question, four tenants have been 
joined. The Vakil for the appellant submits 
that thepe four tenants are tenants of one 
tenancy. Whether this bo so or not, it 
seems to me that, inasmuch as the rule 
framed by Government requires a stamp of 
annas 8 for each tenant, it is still necessary, 
on a literal interpretation of the rule framed 
by Government, for the Vakil to put in deficit 
Court-fee of Re. 1-8 0. As, however, this is a 
matter of general importance, I submit 
the case to the Hon'ble the Chief Justice 
under section 5 of tho Court-Fees Act." 

Babu Atul Chandra Gupta, for the Appel¬ 
lant. 

Babu Dwarka Nath Chakravarti and Babu 
Surendra Nath Quha, for the Secretary of 
State. 

ORDER.— The question which has been 
referred for dcoipion under section 5 of 
the Court-Fees Act, 1870, relates to 
tho true construction of a rule framed 
by the Governor-General in Council with 
reference to section 105, sub section (3) 
of the Bengal Tonancy Act, 1885. The 
rule directs that an application made under 
l C—40 


the section for a settlement of rent, during 
the preparation of a Record of Rights, in 
the Presidency of Bengal under Chapter X 
of tho Bengal Tenanoy Act, shall bear a 
stamp of eight-annas, for eaoh tenant mak¬ 
ing or joining or joined in the application. 
The Stamp Reporter has held that if the appli¬ 
cation relates to a single tenancy, which is 
held by a number of joint tenants, a stamp of 
eight-annas must bo levied in respect of eaoh 
of such joint tenants. This novel interpreta¬ 
tion of a rule whioh has been in existence for 
a quarter of a oentury is, in my opinion, clearly 
erroneous. 

The rule in question must bo read with 
paragraph 63, clause (4) of the rules framed 
by tho Govornor-Goueral in Council on the 
7th December 1914. That rule is in those 
terms: 

“ With the consent of the Rovonuo Offioer, 
any number of tenants occupying land under 
tho same landlord in tho same villago, may 
make a joint application for the settlement 
of rent, or may bo joined as defendants in 
tho same proceedings on a similar applica¬ 
tion by the landlord, provided that if, at 
any time it appears to the Rovonue officer 
that tho quostion between any two of the 
parties, of whom one is so joined with 
others, cannot conveniently bo so jointly 
tried, ho may order a separate trial to be 
held of that question, or he may pass such 
orders, in accordance with tho Code of Civil 
Froceduro, for the joint or separato disposal 
of the application, as he may think fit.” 

This rule leaves no room tor controversy 
that tho case contemplated is that of joinder 
of matters relating to distinct tenancies in the 
same application ; otherwise, no special per¬ 
mission would havo been necessary, because 
if the application relates to ono tenancy, which 
is hold by a number of joint tenants all tho 
joint tenants would bo necessary parties to tho 
application Tho history of this matter is sot 
out in tho judgment of a Full Bench of this 
Court in tho case of Upulhua Tliakur v. 
Persidh Singh (1/. Tho rule for tho levying of 
stamp-duty which 1 havo previously men¬ 
tioned was framed with a view to modify tho 
effect of the hull Trench decision. In my 
opinion tho only construction which can bo 

(1) 23 C. 723; 12 Ind. Dec. (N. S.) 481. 
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legitimately put upon the rule is that a stamp 
of eight-annas is to be levied in respect of 
each ten xncy, not in respect of each tenant 
who may he ono of a group of tenants holding 
a particular tenancy. The conclusion follows 
that adequate Court-fee has been paid on the 
memorandum of appeal which must bo 
registered accordingly. 

c 3 - ft. Ord-r accordingly. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 38G of 1920. 

November 5, 1923. 

Present :—Mr. Justice Lindsay 
and Mr. Justice Kauhaiya Lai. 

GHASI RAM AND OTHERS— 

Defen da nts—A ppe ll ants 
versus 

Pandit BHOLA NATH and another— 
Plaintiffs—Respondents. 

Construction of document—Mortgage-deed—Stipula¬ 
tion to pay arrears of rat due from tenants on re- 
demption — Tiin:-barred arrears, ichtthr payable— 
Mortgagee in possession, duty of—Occupancy rights 
created—Mortgagor, whether entitled to compensation. 

Wliero a mortgagor make* him-olf li-.ble to pay to 
tho mortg.igco at tho tirao of rodemptiou all arrous 
of rent duo from tho tonant=, he should to takon to 
have intended to pay op only tho*e arrears whioh ho 
can him-olf rooovor. llo cinnot, therefore, bo hold 
liable to pay tho amounts of any decree* obtained by 
the mortg igea again;t tenants which have becomo 
time-barred [p. 315, col. 2.] 

It is tbo duty of tho mortgagee in pos*e 3 *ion to 
take as muob care of tho property mortgaged to him 
as a prodont man would tako if it was his own. If 
ho. therefore, grants ocoupanoy rights to tenants in 
lieu of naerana, ho must compensate the mortga¬ 
gor. and the amount realized by him must bo 
deduotod from tho mortgage amount, ^p. 31C, col. l.j 

Appeal from tho decree of the Second 
Additional Subordinate Judge of Aligarh, dated 
the 10th September 1920. 

Messrs. P. L. Bancrji and K. N. Laghate, 
for the Appellants. 

Messrs. B. K. Makerji, U. S. Bajpai, and S. 
N. Mukorji, for the Respondents. 


JUDGMENT. —This is an appeal from a 
suit brought for redemption by the plaintiffs- 
respoudents. 

The appellants here are the defendants 
mortgagees. 

In addition to the appeal we have also 
before us cross-objections put forward against 
the decree of tho Court below by the plaintilTs- 
respondents. 

It is not necessary to set out the facts of 
the case in any great detail. The dispute 
between the parties hero is with regard to 
cortain items of the mortgage account. 
The defendants-morfcgagees complain that 
certain items ought to have been allowed 
to them by tho Court below. In turn, 
the plaintiffs mortgagors complain that the 
lower Court has not given them credit for 
certain items to whioh they were entitled. 

To deal first with the appeal of tho dofen- 
dants-appollants, tho mortgagees. 

One claim which was made in tho suit for 
redemption was that these mortgagees had, 
during the continuance of tho mortgage, out a 
large number of trees tho value of which was 
assessed at Rs 3,000. 

Tho plaintiffs, therefore, asked the Court to 
allow th.is sum of Rs. 3,000 by deduction from 
the mortgage-money payable in order to get 
redemption. 

The learned Judgo of the Court below came 
to tho conclusion that the plaintiffs were en¬ 
titled to a deduction of Rs. 2,950. lie found 
with respect to ono tree that there was no 
evidence regarding its value, the value having 
been assessed by tho plaintiffs at Rs. 50. He, 
therefore disallowed this item. 


The defence set up was that tho mortgagees 
never cut down tho trees as alleged by tho 
plaintiffs. There was a direct coull'ct of evid¬ 
ence and the learned Judge, as vve have al¬ 
ready said, has found in favour'of tho plaint¬ 
iffs. 


hour witnesses were examined on behalf of 
the plaintiffs in order to prove that these trees 
had been cut and that a sum of close on 
Rs 3,000 had been obtained by selling them. 
Much criticism has been bestowed on tho 
testimony of these witnesses and it may at 
once be acknowledged that their evidence is 
not perhaps of the highost olass. On the 
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other hand, as opposed to it, we have nothing 
but the bare denial of one of the mortgagees 
who appeared as a witness whose testimony 
was supported by the evidence of a partisan 
witness whose statement may be disregarded 
altogether. 

During the course of the trial, the Sub¬ 
ordinate Judgo made an inspection of 
the spot and recorded a note of what 
he had observed at the time of his visit. 
Relying principally upon the result of his 
observation, the learned Subordinate Judge 
came to the couclusion that the story for the 
plaintiffs was probably true and that the trees 
had been cut as alleged. 

Wo have felt the force of the observations 
which have been addressed to us on behalf of 
the defendants-appellants regarding the plaint¬ 
iffs’ evidence in this respeot. On tho other 
hand, is tho consideration that the learned 
Judge of tho Court below had the witnesses 
before him and ho seems to have been satis¬ 
fied on the whole that they were tolling tho 
truth. He has given reasons for award¬ 
ing credit to the story told by tho plaintiffs 
and he certainly had some solid ground to go 
on in the fact that he himself bad boen to tho 
spot and had observed certain indications 
that trees had been cut. It is perfectly truo 
that the Subordinate Judge could not as tho re¬ 
sult of his examination of the locality deter¬ 
mine how many trees had been out or by 
whom. At tho same time, he is perfectly 
justified in holding that what lie saw at the 
time of his visit entitles him to award pre¬ 
ference to the story which has been told on 
behalf of tho plaintiffs and to roject tho story 
whioh was put forward on behalf of the mort¬ 
gagees, namely, that no trees had been cut 
at all. 

On this part of tho case, therefore, we must 
decline to interfere with the finding of tho 
Court below. Wo certainly are not in a posi¬ 
tion to say that tho finding of tho learned Sub¬ 
ordinate Judge on this part of tho caso is 
wrong. 

Tho next point which had been raised on 
behalf of the mortgagee appellants is that the 
Court below wrongly refused to allow them 
certain sums whioh were claimed to bo owing 
as arrears of rent. 

Under tho terms of tho mortgago tho mort¬ 
gagor was to bo liable at tho time of redemp 


tion to pay to bhe mortgages all 3ums 
which wore duo in respect of arrears from the 
tenants. 

As we understand this term of the mort¬ 
gage, the intention of bhe parties was, that the 
mortgagor should pay up the arrears to the 
mortgagee when the lattor vacated possession 
and that he in turn was to acquire the right 
of realizing the arrears from the tenants after 
he himself had been put into possession after 
redemption. 

The presont claim that has been made by 
the mortgagee-appellants for bhe arrears is 
based upon a series of decrees all of which 
are now time-barred. It is quite obvious, 
therefore, that if this sum now claimed by tho 
mortgagees were allowed and if the decrees 
were transferred to the mortgagor after re¬ 
demption, tho decrees would be of no uso 
whatever to tho mortgagor. They cannot 
now be executed by reason of lapse of time. 
It seems to us, therefore, that on a proper eon- 
struction of the mortgage-deed and the truo 
intention of the parties this claim for arroars 
should not be allowed. As far any claim for 
further arrears over and above those men¬ 
tioned in the decrees to whioh we have refer¬ 
red all we need say is that there is no proof of 
it. Further, wo find no provision in tho mort¬ 
gage-deed for the payment of interest on the 
arrears of rent and the claim for interest, 
therefore, which is also put forward, must be 
rejected. 

This disposes of tho caso of tho dofoudunts- 
appellants. 

The cross-objeetions raiso really two points. 
In the first place, it is said that bhe lower 
Court ought to have awarded damages to the 
plaintiffs by reason of losses which they 
have incurred in tho following way :—lb is 
said that tlioso mortgagees during their period 
ol possession by their failure to eject non- 
occupancy tenants, allowed these tenants to 
acquiro occupancy rights. In some cases it is 
alleged that occupancy rights were actually 
granted to non-occupancy tenants in return for 
nazrana (a premium.) 

The finding of tho Subordinate Judge is 
that it is proved that a sum of Rs. 580 was 
realised by the mortgagees in return for tho 
grant of occupancy rights. 
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The Subordinate Judge, however, refused to 
allow this sum to the plaintiffs, lie gives a 
variety of reasons for his decision none of 
which appeals to us. Me says, for example, that 
it can make no difference to the mortgagor 
whether the land which he has to get back 
after redemption is burdened with occupancy 
rights. That is obviously an erroneous con¬ 
clusion. 

It seems to us to bo quite clear that the 
laud, after occupancy rights have accrued, can¬ 
not bo so valuable to the landlord as it was 
before those rights came into existence. And 
if it is the duty of a mortgagee to take such 
care of the property as a prudent man would, 
ho certainly is not entitled to hand the pro¬ 
perty back to the mortgagor in a worse condi¬ 
tion than ho received it. 

Wo find, therefore, that occupancy rights 
have accrued on this land, and those rights, 
we tako it, cannot now be extinguished. We 
can see no reason, therefore, for denying the 
plaintiffs this sum of Rs. 580 and we cannot 
see that the mortgagee has any right whatever 
to retain this money. Allowance, therefore, 
must be made for this sum in calculating the 
amount which i6 to be paid for redemption. 
The fact is, that by conferring occupancy rights 
in r. turn for payment ol a premium the 
mortgagee has been conveying away certain 
rights of the owner of the property and lie is 
not entitled to retain the money which ho has 
got for granting those rights and at the same 
time to return the laud burdened with those 
rights to the owner, the mortgagor. 

We hold, thercfoie, that the sum of Rs. 580 
ought to be allowed to the mortgagors by re¬ 
duction of the sum found payable by the Court 
below. 

The other claim which has been put forward 
on behalf of the mortgagors is, wo may say 
at once, quite untenable. 

When the mort^ago was made by Musam 
mat Shiam Kunwar in the year 1905 it was 
arranged between her and the mortgagee that 
she was to remain in possession cf an area of 
cultivated land measuring 67 layhas. A portiou 
of this was to lie held on payment of rent 
amounting to Rs. 90 a year and the remain¬ 
der was to he held rent lroo, and it wa6 
expressly stipulated between the parties that, 
while the mortgage' continued, the lady was 


to be allowed to retain possession of all this 
land, the only right of the mortgagee being 
that of receiving annually the sum of Rs. 90 
from Musammat Shiam Kunwar 

The plaintiffs ask us to hold that, when 
Shiam Kunwar sold the equity of redemption 
to them in the year 1914, they acquired the 
right to take over possession of this laud, that 
is to say, the tenancy right which Musammat 
Shiam Kunwar had obtained by agreement 
with the mortgagee when the mortgago was 
made in the year 1905. 

Ono obstacle to the entertainment of this 
argument is the fact that the deed of transfer 
by which the equity of redemption was sold 
to the plaintiffs does not in terms confer upon 
them any right to occupy the land which re¬ 
mained in Shiam Kunwar s possession under 
the terms of the mortgage. It would, there¬ 
fore, be a sufficient answer to the case of the 
plaintiff’s to say that they have shown no right 
to set up any claim in rusp ct of compensation 
or damages relating to the occupation by 
Musammat Shiam Kunwar of these 67 bighas. 

It was argued further that, being entitled to 
possession of this land, the plaintiffs wore 
justified in calling upon the mortgagees to 
eject Musammat Shiam Kunwar and thoy, 
therefore, asked for damages because the 
mortgagee? refused to eject the lady. 

But it is quito clear from the terms of the 
mortgage that the mortgagees could havo had 
no right whatever to ejeot Musammat Shiam 
Kunwar as long as the mortgage subsistod. 
There is, as wo have said, an oxpress 
provision relating to this matter in the mort¬ 
gage and it is futile to contend that, in any 
case, the plaintiffs, after their purchase of the 
right to redeem, had a right to call upon the 
mortgagee? to eject Musawmal Shiam Kuu- 
war. This part of the case put forward on 
behalf of the plaintiffs-ruepondeuts must, 
theroloro, fail. 

Tho result of this is that wo find no force in 
the appeal of tho dofeudants-appelUyibs and 
direct that it be dismissed with costs includ¬ 
ing, in this Court, fees on tho higher scale. 

As regards tho cross-objections we think Ono 
plaintiff s-respondents are entitled to suc¬ 
ceed to tho extent ol tho sum of Rs. 5S0 
which wdI ho deducted from the amount de¬ 
clared to be payable by them lor the pmpo?e 
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of obtaining redemption. In the oross objec¬ 
tions, therefore, we allow the parties costs in 
proportion to success and failure including, in 
this Court, fees on the higher scale. 

M. A. A. Appeal dismissed. 

Cross-objections allowed in part. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2385 of 1921. 

February 28, 1924. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Cliotzner. 

Srimati SHULACIIANA ( Mazumdar) and 
others—Plaintiffs—Appellants 

versus 

Srimati KALI BIBI also RUPJAN 
BHANU and others—Defendants— 
Respondents. 

Bengal Tenancy Act (VIII oj 1885) s. Stipul¬ 
ation tn an tinder tyoli lease /or renewal, ij valid— 
lleirs of the under.ryot, ij can enjerce the stipulation. 

Iq spite of the provisions oi seotion 85 of the Bengal 
Tenanoy Act, a stipulation contained in a le»se 
granted by a ryot to an ucdor-ryof that after the 
expiry of the term for which the loase is granted, tho 
ryot would grant the under-rj/of a fresh loase, i3 
valid. 

Lani Mia v. Muhammad Easin, 20 C. '-V. N. 943 ; 
Amin-uddin Da/adar v. Ananda Chandra Baht, 23 
0. L. J. 607 followed. 

When a kabuliyat contains a stipulation for a loase 
for a fresh term upon the expiry of tho term alroady 
Bottled, tho heirs of tho lossoo are competent to 
oxooute a fre<h kabuliyal by virtue of tho oovenact. 
Iq suoh a o*so the question involved is not ono of 
heritability of tho tenure, but of simple contract 

Appeal against tho decreo of tho Sub-Judge, 
1st Court, Tipperah, dated the 22nd August 
1921 reversing tire decreo of tho Muusif, 2nd 
Court at Cliaudpur, dated tho 23rd Au-’ust 
1920. 

Babu Be pm Chandra Basu, for the Appel¬ 
lants. 


Babu Bamdoyal Dey, for the Respondents. 

JUDGMEN T. —This is an appeal by tho 
plaintiffs in a suit for ejectment. There is no 
dispute about tho fact that the defendants' 
father and predecessor Munshi Gazi was an 
uuder-nuj/ai under the plaintiffs by virtue of 
a kabuliyat exeouted in their favour. The 
kabuliyat was executed in 1317 for a term of 
nine years whioh expired in Chart 1325. It is 
admitted on all hands that Munshi Gazi died 
one month before Chait 1325. The substan¬ 
tial question before the Courts below was what 
construction was to he placed upon tho 
Kabuliyal. We have not had the advantage 
of examining the document for ourselves as 
it has not boen placed before us and we are, 
therefore, bound to accept the interpretation 
which has been given to it by the learned Sub¬ 
ordinate Judge. It contains a stipulation 
for a loase for a fresh term upon tho expiry 
of tho term already settled. It also contains 
the expression : “I and my heirs will happily 
enjoy the land," and it is further stated that 
in tho event of their refusal to execute a 
fresh lease on fair rent they will not ho able 
to raise any objection to lchas possession 
being taken by tho lessor. The learned 
Munsif was of opinion that the oontract was 
a personal ono limited to Munshi Gazi and 
that tho defendants as his heirs, wero not 
entitled to avail themselves of it becauso an 
uuder-rajj/flJi was not lieritablo. lie, there¬ 
fore, held that as the term of tho kabuliyat 
had expired the defendants were liable to ho 
ejected. 

The learned Subordinate Judge has revers¬ 
ed that Gliding on the ground that tho words 
used in tho kabuliyal wouid not only not have 
tho effect of debarring tho heirs of Munshi 
Gazi from tlie benoGt of the loaso hut were 
clear indications of a contrary intention. Tho 
heirs would, in fact, he competent to enforco 
specific performance of the contract under 
section 23 of tho Specific Relief Act. lie fur¬ 
ther observed that tho defendants had all 
along expressed their readiness to execute a 
fresh kabuliyal hut that tho plaintiffs refused 
to accept it. In his opinion the question of 
heritability did not ariso. Tho decision turn¬ 
ed upon the contractual relation between the 
parties. 
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The plaintiffs have appealed and the con¬ 
tentions advanced by the leaned Vakil are 
two-fold. The first is that the defendants 
being heirs of an uadev-raiyat cauuot benefit 
by a covenant personal to their predecessor-in- 
iuterest, and the second is that even if they 
can they did not avail themselves of the 
option and so aro not entitled to succeed. 

In support of his first argument, the learned 
Vakil has referred to an unreported decision in 
the case of Sin. Raklya Hanoi) v. Mahammad 
Junnach (See 363 of 1919) where the 
learned Judges who decided that case held on 
the facts found that the lease and the agree¬ 
ment tog'ther contravene the provisions of 
section 85, Bengal Tenancy Act and, therefore, 
wore void and has further contended that the 
defondants as heirs of an under -raiyat cannot 
claim the benefit of the covenant in the 
agreement as the intorest of an under- 
raiyat is not heritable. It is plain that the 
facts upon which that judgment proceeded aro 
different from those in the prosent case. 
There, so far as appears from the judgment, 
the kabuliyat made no mention of the heirs of 
the lessee. Here, however, there is more than 
ono reference to the rights and privileges of 
the heirs of the lessee. The lessee and heirs 
aro to enjoy tho land in all happiness, they 
will have the right to a fresh lease on the 
expiry of the term and will not bo entitled to 
object to the lessors taking possession of tho 
laud if they fail to execute a fresh kaluliyat. 
It. has been hold that in spite of the provisions 
of section 85, Bengal Tenancy Act a stipulation 
contained in a lease granted by a raiynt to an 
under-/v>jyat that after the expiry of the nine 
years for which the lease was granted the rai- 
yal would grant the uudcv-raiynta fresh leaso is 
valid. Lam Mia v. Muhammad Easin (l). That 
view was also taken in the case of Aminuddin 
Dafadar v. Ananda Chandra Valit (2). 8o the 
question is narrowed down to the short point 
w hether the defendants us heirs of the original 
losseo were competent to cxecuto a fresh 
hubultyat by virtue of tho covenant in tho 
original document agreed on their behalf. It is 
that they continued in possession of their hold¬ 
ing for at least one month before tho ox pi ra¬ 
ti on of tho term and were in consequence 

<1) 83 fed. Cas. 448, 20 C'. W. N. 948. 

(2) 4(3 Ind. Cas 024; 28 C. L. J. 607. 



entitled to the rights and privileges enjoyed 
by them further under the kabuliyat. 

This view, in our judgment, is well founded 
and we must, therefore, hold that.tho decision 
of the learned Judge that the question involv¬ 
ed is not one of heritability but of simple 
contract should bo maintained. 

We are not much impressed by the second 
argument. The learned Judge has found 
that the defendants have always expressed 
their willingness to execute a fresh kabuliyat 
and the mere fact that the plaintiffs refused to 
accept it does not rcliovo them of this con¬ 
tractual liability to accept it when offered. 

The result, therefore, is that the decree of 
the lowor Appellate Court is affirmed and this 
appeal is dismissed with costs. 

M ' Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 230 of 1924. 
March 14, 1924. 

Present :— Mr. Justice Daniels. 

AIDAL SINGH— Plaintiff—Appellant 

versus 

GYAN SINGH— Defendant—Respondent. 

^£7 ra Tenancy Act (II of 1001), see. 79 —Suit by 
tenant to recover possession of cx- t proprietary holding — 
Civil or Revenue Court—Jurisdiction-Suit not resisted 
by Zemindar , effect of . 

A suit by a tenant against his landlord and a 
person claiming undor his landlord to reoover posses¬ 
sion o! an ex.proprietary holding is not oognizablo 
by a Civil Coart. 

'1 be nature of the suit id not afieoted by the 
question whether it is resisted by the landlord or not. 

Radii Kasodhan v. Sarju Misr , Ind. Cafl. 068; 

'IC A. 56; 12 A. L. J. 29, followed. 


Second appeal against the decree of tho 
Additional Subordinate Judge of Aligarh, dated 
the 4th December 1923. 

Mr. G . Agarwala , for tho Appellant. 
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JUDGMENT: —This is a suit by a tenant 
against his landlord and a person claiming un¬ 
der his landlord to recover possession of an 
ex-proprietary holding. It is on the face of it 
a suit of the nature described in section 79 of 
the Tenancy Act, and as such not cognizablo 
by the Civil Court, and the Court below has 
so held. The appellant disputes this view. 

Tikam Singh was an ex-proprietary tenant. 
He died three years before the suit leaving 
two illegitimate sons, one of whom is dead 
and the other is a defendant in this case. 
Tikam Singh in his life-time agreed to pay an 
enhanced rate of rent. After his death the 
zemindars recognised his sons as tenants and 
the latter have been in possession of the hold¬ 
ing on payment of rent. The plaintiff is a 
brother of Tikam Singh and sues the zemin¬ 
dars and Tikam Singh’s surviving son to reco¬ 
ver possession of the holding. The case is 
clearly oue under section 79 and the faot that 
the zemindars did not defend the suit is im¬ 
material. The nature of the suit is not affect¬ 
ed by the question whether it is resisted or 
not. The appellant contends that section 79 
is not applicable because ho has never held 
possession of the holding. This contention is 
negatived by the authority of Badri Kasodhan 
v. Sarju Misr { 1). That suit was substan¬ 
tially on all fours with tho present case. It was 
a suit brought three years after tho late ten¬ 
ant s death by a reversioner who had never 
obtained possession. This Court held that 
section 79 applied and that it covered cons¬ 
tructive as well as actual possession. Refer 
ring to an oarlior ruling which thoy followed 
the learned Judges say.— 

Tho principle underlying that ruling seems 
to bo that, where a persou claiming to have 
succeeded to a tenancy by right of inheritance 
buds that, on endeavouring to take possession 
of the samo, his right is denied and his posses¬ 
sion ousted by the zemin l ar, he has suffered 
an ejectment at the hands of tho landlord 
within the meaning of tho section, and his 
appropriate remedy is by a suit under the 
Tenancy Act as indicated above.” 

Tho appellant refers to a caso in 
Collector of Benares v. Shiam Das (2), ,but 
there tho right under which tho plaintiff 

(1) 22 Ind. Cae. GG8; SG A. 55; 12 A. L. J. 29 

(2) 28 Ind. Oas. 802 ; 18 A. L. J. 829. 


claimed, namely, a purchase under a mort¬ 
gage decree, did not come into existence till 
three years after tho original tenant had been 
ejected. The principle of Badri Kasodhan s 
easel 1) was in no way dissented from but was 
recognised as good law. 

The appeal fails and I accordingly dismiss 
it under O. XLI, r 11. 

K- 9. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 130 of 1923. 
Maroh 13, 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justioo Graham. 

JAHA BAKSHA and others—Appellants 

versus 

ABDUL LATIF and another— 
Respondents. 

Civil Procedure Code 'Act V of 1909). 0. XLI, r. 19— 
Appeal—Dismissal for default—Pest oration, applica¬ 
tion ft.r—Procedure. 

Ao appeal waa transforrod by tho Diatriot Judge 
to the flla of the Additional Diatriot Judge who, on 
the name day, took up tho name for hoariog and dis¬ 
missed it for default as the appellantawero not present; 
thereafter on the appellants applying for restora¬ 
tion tho Judge without taking any ovidenco or giving 
the appellants any opportunity to adduce evidecco 
dismissed the application : 

Held, that tho procedure followed by the Judge wan 
not quite in accordance with law and that an op- 
portuui 1 2 y should have been giveu to the appellants 
to prove thoir contention. 

Per SUIiltAW’AKDV, J—'i ho usual prccodure in tho 
oaso of an application for restoiation of an appeal id 
to register suoh an application as a miscellaneous 
case and give both sides an opportunity of adduoing 
evidence. 

Under O XLI, r. 19 of the Civil Piooeduro Code the 
Judge can only restore an appeal,dismissed for default 
it it ia proved to bis satisfaction tbut the appellant 
was prevented by suffioient oauso from appearing at 

tho hearing. 

Appeal against tho order of tho Additional 
District Judge of Chittagong, dated the 9th of 
December 1922. 
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Babu R njendra dtandra Quha, for the 
Appellant. 

Babu Narenlra Kumar Das, for the Res¬ 
pondent. 

JUDGMENT. 

Surhawardy, J. —This is an appeal from an 
order passed by the Additional District Judge 
of Chittagong disnrssing the appellant's peti¬ 
tion for restoration of an appeal which was 
dismissed as the appellants were absent at 
the hearing of the appeal. The appeal was 
pending in the. Couit of the District Judge of 
Chittagong. On the 28th November it was 
transferred to the file of the Additional District 
Judge and on the same day the case was 
called and as the appellants were not present, 
it was dismissed for default The appellants 
subsequently tiled a petition for restoration of 
the appeal on the ground that neither they nor 
their pleader were aware of the transfer of 
the appeal to the file of the Additional District 
Judge and so could not be present when the 
case was called The learned Additional 
District Judge, without taking any evidence 
or giving the appellants an opportunity 
of adducing ovidonoe, dismissed the applica¬ 
tion as he was of opiuon that it was hard 
to believe that either tho pleader or his 
client was ignorant of tho transfer. We think 
that the procedure followed by the learned 
Judge is nob quite in accordance with law, and 
that an opportunity should have been given 
to the appellants to prove their contention. 
The usual procedure is to rogister such an 
application as a miscellaneous case and give 
both sides an opportunity of adducing evidence, 
under O. 41, r. 19, the Judge can only 
restore an appeal dismissed for default if it is 
proved to his satisfaction that the appellant 
was prevented by sufficient causo from 
appearing at the hearing. This proof is only 
possible if the petitioner is given an opportu¬ 
nity of adducing evidence. It is no doubt 
possible that aft 1 r taking all tho evidence the 
learned Judge might still bo of tho satin 
opinion as he has already expressed. Wo think, 
however, that an opportunity should have 
boon given to the petitioner to substantiate 
his allegations. The usual course would bo to 
send the caso back to the learned Judge to 
dispose of the application after hearing such 
evidence as may be adduced by the parties. 
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Bub in the particular ciroumsbances of this 
case and in view of tho fact that the course 
suggested would only protract tho litigation, 
we propose to allow the appeal and to set aside 
the order of dismissal of tho appeal for default. 
The whole matter is before us and the circum¬ 
stances upon which we have been induced to 
take this course are, first, that the appeal 
was transferred on the day on which it was 
dismissed from the file of one Judge to that 
of another, and secondly, that the pleader 
who appears for the appellant has also Gled 
the petition in which he mentions that neither 
he nor his client was aware of the transfer. 
In these circumstances, we consider it in the 
interests of tho parties concerned that the 
appeal should be heard and finally disposed 
of as soon as possible. 

Tho result, therefore, is that this appeal is 
allowed, tho orders of the Court below, dated 
the 9th December 1922 and that of the 28th 
November 1922, are sot asido and the appeal 
is directed to bo restored to the file and heard 
and disposed of as early as possible. We 
make no order as to the costa of this appeal. 

Graham, J. I agree. 

M. B. Appeal allowed. 

ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 1188 
and 1187 of 1922. 

December 3, 1923. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

BHULLAN SINGH— Plaintiff- 
Appellant 
versus 

KHUSHI RAM and others—Defendants 

—Respondents. 

Evidence Act (1 of 1972) s. 92, scope of—Document 
nol inter parte*—Oral Evidence, whether admissible. 

Seotion 92 of tho Evidence Aot only oxolude* the 
admission of any oral agreement or statement as 
between tho parties to an instrument or their 
ropresentatives-in-intoro3t. 

When in a suit for pro emption tho defendants 
contended that the transaction was really not one oj 
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sale and produoed evidence to show the real nature 
of the dooumont embodying the transaction : 

SeM, that aa (ho plaintiff was neither a party to 
the instrument, nor in any sense a representative of 
any party to the instrument, it was open to the 
vondoe as against the plaintiff, to produce evidence 
tor the purpose of showing that the dooument was 
not, in fact, a doouDient of sale. 

Second appeal from the deoree of the Addi¬ 
tional Judge, Meerut, dated the 3rd May 


subtracting from its terms. In no way oan it 
be contended that either of the plaintiffs in 
these suits was a party to the instrument or 
was m any sense a representative of any party 
to the instrument, and we hold, therefore, that 

, . w f" °P en to fche vendee as against the 
plaintiff, to produce evidence for the purpose 
of showing that the document upon which the 

two suits were based was not, in faot, a docu- 
raont of sale. 


Dr. S. N. Sen, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT. —By a document executed 
on the 7th of August 1920 purporting to be a 
sale-deed, certain property was transferred by 
one Shib bahai in two mahals, namely, malial 
Ishk Dal and mahol Ghasi Ram. 

The result of this transfer was to provoke 
two suits for pre-emption which have given 
rise to the two appeals before us. In one 
case the plaintiff was Challoo, who is the 
appellant in Second Appeal No. 1187. In the 
other case the plaintiff wasBhullan Singh, the 
appellant in Second Appeal No. 1188. 

It was found by the Courts below that a 
oustom of pro emption existed in this village. 

Both Courts, however, dismissed both the 
suits on the ground that the dooumont of the 
7th of August 1920, which purported to ho a 
sale-deed was not, in fact, a sale-deed and was 
not evidence of a real transaction of sale 
giving rise to a right to pre-empt. 

The deoiBion of the Courts below is attacked 
here on the ground that they were both 
wrong in allowing evidenco to be given regard¬ 
ing the nature of this doed. It has been 
strongly contended that, on the language of 
section 92 of the Indian Evidenco Act, it was 

not open to the vendee to raise this question 

or to adduce any evidence for the purpose of 
showing that a document which on its face 
purported to bo a deed of sale was in reality a 
ciccd of 8omo other character. 

That contention, howover. appears to us to 
be unsustainable, regard being had to the 
language of section 92. That section ex¬ 
cludes the admission of any oral agreement or 
statement as between the parties to an instru¬ 
ment or their represontatives-in-interest for 
no purpose of contracting, varying, adding or 
1 C— 4l 


Tne evidence which was led before the 
Court may bo put shortly as followsIt 
appears that Shib Sahai, who poses as the 

VeQd0 - n o ( ! blS doed - had - as far b *ck as the 
year 1903, brought a suit for arrears of rent 

against the persons who are now desoribed in 

the document as the purchasers. 

., apparently failed on the ground 

that bhib Sahai could not establish in fact that 
the defendants in the suit for arrears of rent 
were his tenants. It further appears that the 
defendants in that suit denied Shib Sahai’s 
title. Notn.ng further was done until about 
the year 1918 when the Settlement opera¬ 
tions were going on. It seems that an applica¬ 
tion was made by the adversaries of Shib 
bahai to the Settlement OfTioer claiming that 
they might he entered as proprietors. 


• 0t ' cofclus application was apparently 

info t0 i hhlb >>ahal and - 0,1 fc,1Q of April 
IJIJ, the application of the defendants was 
disallowed. 

Thereupon, the defendants, that is, Khushi 
Kam and others, filed an appeal in the Rovonuo 
Court contesting the decision of the first Court. 
I m* Appollato Court ordered a remand of the 
case and it was while this matter was under 
disposal that the document in question was 
executed. 

Tho case for the defendants was that the 
doed, although it purports to he a deed of sale 
was not in reality a deed of sale hut merely a 
relinquishment by Shib Sahai 0 f whatever 
claims he had still left over tho property in 

R°" 2 500 Payment fc0 him of a sum of 


We may note that tho plaintiffs admit that 
the property described in this document of the 
. th of August 1920 is worth Rs. 10,000. Tho 

defendants, 0 n the other hand, say that it is 
worth Rs. 14,000. 
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The Courts below came to the conclusion 
that tho document, in reality, amounted to 
nothing more than a settlement of the dispute 
between the parties which was then pending 
in the appeal. Shib Bahai agreed to withdraw 
his claim on payment of the sum of R 3 . 2,500 
and this was effected by tho execution of tho 
document now in question. Wo think 
that the Courts below were right in taking 
th s view of tho case. We are quite satisfied 
that the evidenco which was led for the pur¬ 
pose of showing tho character of the docu¬ 
ment was admissible and we also agree that 
the Courts have come to a correct conclusion 
on tho facts. The result, therefore, is that both 
those appoals fail and are dismissed with costs. 

K. a. d. Appeals dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 91 of 1922. 

August 29, 1923. 

Present :—Mr. Justice Spencer and 
Mr. Justioo Dovadoss. 

The OFFICIAL RECEIVER OF SOUTH 
ARCOT— Petitioner—Appellant 

versus 

PERUMAL PILLAI and others—Opposite 
Parties -Respondents. 

Provincial Insolvency Act IF of 1920). s 4 — 
Insolvency Court, power of, to decide questions of title — 
Court, when can decline to adjudicate. 

Seotiou 4 of the Provincial Insolvency Act. enables 
un Insolvency Court to adjudicate upon questions ol 
title in tho intere ts of justice, and resorvos to tho 
Court tho power to dooline to deoide questions \vh : oh 
it doon not doom it neooisary or expedient to deoide 
in those proooodiug 3 . 

Where, therefore, tho Insolvency Court, ovo i i( it 
ndjudioated upon the title of the insolvent as against 
his flOD would have uo power to recovor tho proporty 
from the son* froo ol their obstruction, the Court 
would bo justified in oot deciding questions of titlo. 

Appeal against the decree of the District 
Court, South Arcot, in O. P. No. 90 of 1920 
in I. P. No. 12 of 1917 (I. P. No. G3 of 1917 
on the file of the Official Receiver's Court, 
South Aroot.) 


Messrs. T. Narsimha Iyengar and S. Ranga - 
sami Iyengar, for tho Appellant. 

Mr. N. S. Srinivasa Iyer, for the Respond¬ 
ents. 


JUDGMENT. —Seotiou 4 of Aot V of 
1920 is wide enough to enable an Insolvonoy 
Court to adjudicate upon questions of title 
which tho Court may deem it expedient or 
neoessary to deoide for the purpose of doing 
complete justice or making a completo distri¬ 
bution of proporty in any case ” of Insolvenoy. 

But the power given by this section is 
subject to tho provisions of the Act, one of 
which is the proviso to section 56 (3) whioh 
is in tho way of a Court removing any person 
from tho possession of proporty whom the 
insolvent has not a present right to remove. 

In this case it is not admitted that the 
insolvent has a present right to joint possession 
of those properties along with respondents 
Nos. 2, 4 and 5. 

In that respect this case differs on tho faots 
from the Official Assignee of Madras v. Rama- 
charulra Aiyar (1) where the insolvent had a 
right to lie in joint possession of the family 
property with his sons. 

Seeing that the Insolvency Court, ovon if 
it adjudicated upon the title of tho insolvent 
as against his sons, would havo no power to re¬ 
cover tho property from the sons free of their 
obstruction as prayed for in the petition, it 
would be a mere waste of time to adjudioate 
upon questions of title, and, therefore, this was 
a case in whioh it would certainly bo expe¬ 
dient to have theso questions deoided in a re¬ 
gular suit. 

Section 4 reservos the power to Insolvenoy 
Courts to decline to decide questions whioh it 
does not deem it neoessary or expedient to 
decide in those proceedings. 

Wo think upon this ground that the Insol¬ 
vency Court was right in deoliuing jurisdic¬ 
tion. Tho Receiver has his remedy by a suit. 

Tho appeal is dismissed with oosbs payable 
out of the estate. 

V. N. v. . 

K g , Di Appeal dismissed. 


( 1 ) 68 Ind. Gas. 899; 46 M. 54; 16 L. W. 559 , 
(1922) M. W. N. G63 ; 43 M. L- J- 569 ; (1923) A. 1. 

R. (M.) 56. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 106 of 1923. 

February 28, 1924. 

Present :—Mr. Justice Sulaimau. 

CHANDRA SAHAI —Plaintiff— 
Appellant 

versus 

DDRGA PRASAD and another — 
Defendants—Respondents. 

Civil Procedure Code (Act V oj 1908), a. 141, 
0. IK, r. 18, 0. XLII1, r. 1—Ex parte decree, applica¬ 
tion to set aside—Dismissal for defaults Second appli¬ 
cation to restore first application, dismissal of — 
Appeal whether competent. 

Ad appeal lies from an order refusing to set aside 
au ex parte decree, but the Code ol Civil Procedure 
does not provide an appeal from an order dismissing 
an application for restoration of an application to 
set aside an ex parte deoree. Nor oan a right of 
appeal be olaimed by virtue ol seotion 141 ol the 
Code of Civil Procedure, when 0. XLLLI ol the Code 
makes no provision for such an appeal. 

Civil Revision from an order of the Addi¬ 
tional Distriot Judge, Aligarh, dated the 28th 
Maroh 1923. 

Mr. Panna Lai, for the Applicant. 

JUDGMENT. —This Civil Revision aris¬ 
es under the following oircumstauces :— 

A civil suit wan instituted by the plaintiff in 
the Court of the Munsif at Kasganj. The sum¬ 
mons was served personally on the defendant 
and the 8th of November 1921 was fixed for 
the settlement of issues. On that date, how¬ 
ever, the defendant did not appear. The Court 
then passod an order that tbo case should be 
proceeded with ex parte and fixed the 28th of 
November for final hearing. On the 2Hth 
of November 1921 the defendant again did not 
appear and the 6uit was decreed ex parte. 
The defendant, however, did appear later on 
in the Court and put in an application under 

• lX, r. 13, of the Code of Civil Procedure for 
netting aside the ex parte decroo. Ho filed an 
affidavit in support of this application explain 
mg why he was not able to appear on the 
formor dato and why ho appeared late on that 
date. The Court 6xed the 14th of January 


1922 for the disposal of this application. On 
that date the defendant again did not appear 
and this application was dismissed for default. 
After this, on the 21st of January 1922, 
the defendant put in a second applioation 
purporting to be an application under 
O. IX, r. 13, in which a mention was 
made of the oircumstances under whioh he 
was not present when his previous appli- 
cation was dismissed for default. An affidavit 
was also tiled showing that he was ill on the 
14th of January 1922. The learned Munsif 
held that this second application was a sub¬ 
stantial application under O. IX, r. 13, and 
was in fact a fresh application under that rule, 
but as it was tiled more than 30 days after 
the ex parte deoree it could not bo entertained. 
He accordingly dismissed tho application 
under an order dated the 13th of July 1922. 

The defendant wont up on appeal from this 
last mentioned order to tho Court of the 
District Judge. The learned District Judge has 
allowed tho appeal and set aside the order 
dismissing tho application of the 21st of 
January 1922, and not the ex parte decree of 
the 28th of November 1921, and has directed 
tbo Court of first instance “ to disposo of the 
application of tho 21st of January 1922 on 
the merits treating it as one for restoration of 
the application of the 28th of Novembor 1921." 

I am of opinion that tho order of the loarn- 
ed District Judge cannot he maintained. 

The application of the 21st of January 1922 
filed by the defendant may be troated either 
(1) as an application for restoration of tho 
application of tho 28th of November 1921 
which had been filed for sotting asido the 
ex parte decree, or (2) as au application in 
itself one for setting asido tho ex parte dooroo 
of tho 28th of November 1921. 

If tho application of tho 2lst of January 
1922 was for restoration of tho application of 
the 23th of November 1921, and nob an applica¬ 
tion for sotting aside the ex parte decree, thou 
even though the Court of first instance had 
jurisdiction to entertain this sort of applica- 
tion, if it did not feel inclined to grant tho 
application, no appeal from its order dismiss- 
mg the second application lay to the lower 
Appellate Court. Au appeal lies from au order 
refusing to set aside an ex parte deoree, but 
under the Code ol Civil Procedure no appeal is 
provided lor trom an order dismissing 



324 


INDIAN CASE:? 


[1924 


CHANDRA SAHAI V. DURGA PRASAD 

application which is for restoration of an 
application for setting aside an ex parte decree. 
Nor can a right of appeal he claimod by virtue 
of section 141 of the Code of Civil Procedure, 
when O. XLIII of the Code makes no pro¬ 
vision for such an appeal. In this view of the 
matter, therefore, the lower Appellate Court 
had no jurisdiction to hear the appeal at all. 

On the other hand, if the application of the 
21st of January 1922 was an application for 
setting aside an cx parte decree of the 28th of 
November 1921 and the Court of first in¬ 
stance dismissed it, an appeal would lie to the 
lower Appellate Court, though it is manifest 
that that application itself was barred by 
time and was incompetent on account of the 
dismissal of the provious application. Never¬ 
theless, if the learned District Judge, in spito 
ol the application dated the 21st of January 
1922 having been barred by time or being 
barred by the dismissal of tho provious ap¬ 
plication, had allowed tho appoal and set 
asido tho ex parte decree itself, it might have 
been difficult for this Court to interfere in 
revision on the ground of an error of law 
committed by tho lowor Appellate Court. 

The learned District Judge, however, has not 
set asido tho ex parte decree at all but has 
entertained the appeal as having been prefer¬ 
red from tho order dismissing tho applica¬ 
tion of the 21st of January 1922 treating it 
as an application for restoration of the 
previous application of the 28th of November 
1921. lie has simply set aside the order of 
tho 13th of July 1922 and sent the case back 
to tho Court of first instance with a direc¬ 
tion to dispose of tho application of the 
21st of January 1922 treating it not as an 
application for sett’ng aside the ex parte 
deoree but simply as an application for 
restoration of the application of the 28th of 
November 1921. This order is obviously 
wholly irrogular. J have already said that 
no appeal is provided for from an order 
dismissing an application for tho restoration 
of an application for setting as'de an ex parte 
decree. The learned Judge, therefore, could 
not simply huvo 6ct aside the order of tho 
13th of July 1922 and asked tin- Court of 
first instance to aeain proceed with the 
application of the 21st of January 1923. If 
he really wanted to entertain the appeal 
from an order refusing to set aside an ex 


parte decree he might himself have gone 
into the question and decided whether the 
ex parte decree should or should not be set 
aside, and this he has not done. He has even 
not decided whether the application of the 
21st of January 1922 should or should not bo 
granted. He has left this latter question still 
open. Tho learned Judge has himself taken 
the view that the second application should 
in justice be taken to be an application for 
restoration of tho previous application. Ho 
should then not havo entertained an appeal 
from its dismissal. 

The defendant in this case lias entirely 
misconceived his remedy. If his second ap¬ 
plication was an application for restoration of 
tho previous application for setting aside the 
cx parte decree and an adverse order was 
passed against him, he might have come up 
straight to the High Court in revision if he 
could bring his case within section 115 of the 
Code of Civil Procedure, but in no caso could 
he have gouo to tho lower Appellato Court in 
appeal. 

I accordingly allow this application, set 
asido tho order of tho lower Appellato 
Court and restoro the order of the Court 
of first instance with costs in all Courts, 
leaving it open to the dofondant to havo 
recourse to whatever othor remedy ho may 
be ..dvised to tako, if bo considers himself 
aggrieved by the first Court's order. 

K. s. d. Application allowed. 


VOL. 79] 


INDIAN CASES 


325 
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MADRAS HIGH COURT. 

Appeal against Order No. 220 of 1922. 

March 13, 1923. 

Present :—Justice Sir Francis Oldtield and 
Mr. Justice Devadoss. 

LAKSHMI AMMAL alias PICHAI AMMAL 

—Appellant 

versus 

ALAMELU AMMAL and another — 
Respondents. 

• Civil Procedure Cede (Act V of 1908) O. VI, r . 17 ; 
0. XXII, r. 4 — Partition, suit for — Preliminary 
decree—Death of defendant—Claim by Survivorship- 
Amendment of plaiyit, whether can be allowed — 
Application to implead legal representatives. 

Plaintiff sued her sister (or possession by partition 
of a moiety of a certain property alleged to bo Stri- 
dhanam property of their mother. After a prelim¬ 
inary deoree was passed rocognising the plaintiff's 
right to half the proporty the defendant died and the 
plaintiff made two applications, one for impleading 
the logal representatives of the deceased aud the 
second for an amendment of the plaint so as to en¬ 
able her to got the other half on the ground of sur¬ 
vivorship: 

Held, (1) that as the plaintiff’s right to a half 6hare 
in the property had been finally established, the 
doath of the defendant was not sufficient to deprive 
her of her original cause of action and tho legal repre¬ 
sentatives of tho dooeased oould be brought on the 
record ; 

(2) that tho amendment of tho plaint oould not be 
allowed inasmuch a3 it sought to introduce a now 
cause of action which was not available for the 
plaintiff when the original plaint was presented. 

Appeal against tho order of the Court of the 
Subordinate Judge, Madura, dated tho 20th 
February 1922, in A. S. No. 17 of 1921 (A. S. 
No. 145 of 1921, District Court, Madura), 
preferred against the order of the Court of the 
District Munsif of Madura Town, dated the 
10th Decoin her 1920, in O. S. No. 292 of 1920 
and in 1. A. Nos. 740 and 741 of 1920. 

Mr. C. Krishnamuchariar, for the Appellant. 

Mr. K. Liajah Aiyar, for the Respondents. 

JUDGMENT. 

Oldfield, J.:—The facts aro that the plaint¬ 
iff 6ued her sister aud also the latters hus¬ 


band, although he need not be, for this, 
referred to, for partition and possession of a 
moiety of a certain property alleged to be 
stridhanam property of their mother. The suit 
eventually reached the stage of a preliminary 
deoree, recognising the plaintiff's right to half 
the property ; and it is now pending for the 
passing of a final decree, aftor ascertainment, 
by metes and bounds, of the plaintiff's share. 
The present proceedings have arisen from the 
death of the plaiutiff’6 sister. Thereupon the 
plaintiff has moved in one application to have 
her sister's daughter, respondent, impleaded 
as legal representative of the deceased and 
in another for an amendment of the plaint 
to onablo her to obtain a decree in these 
proceedings, not merely for the moioty of 
the property from which she alleges she 
was wrongfully excluded during her sister's 
lifetime, but also for the other moioty, on 
the ground that by survivorship she is 
entitled to tho whole. The lower Appel¬ 
late Court has granted both the applica¬ 
tions, and we think that it was justified in 
granting the Grst. The plaintiff’s right to a 
half share of the property has been finally 
established, and nothing more remains to he 
done except to ascertain that half share and 
make a final deoree for the delivory to her 
possession of it. That can bo done against 
any person, who, like the respondent, has 
come into possession, in succession to the 
deoeased. It is suggested that tho plaintiff' is 
now no longer entitled to the benefit of tho 
decree she has obtained because she has lost 
the character of a joint tenant and has acquir¬ 
ed in its stead a right to the whole estate. 
That we do not think to he sufficient to 
deprive her of her original cause of action 
when the proceedings have been instituted 
and have resulted in a recognition of her 
right in a preliminary decree. Taking this 
view we confirm tho lower Appellate Court's 
decieiou in so far as it relates to I. A. No. 741. 

Turning to 1. A. No. 740 for tho amendment, 
wo observe that the lower Appellate Court 
can hardly he regarded as having exorcised 
judicial discretion. For, it made its order 
6imply on the ground that it was not euro 
that tho lower Court was right in passing the 
contrary order. We are unable to see in the 
present ease any reason for departing from tho 
ordinary rule that an amendment should not 
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be made to introduce a now cause of action. 
The cause of action assumed in the amend¬ 
ment is the death of the plaiutitf's sister; 
and that, of course, was not available 
when the original plaint was presented. There 
is, however, no reason that we can see why 
the plaintiff should not take the ordinary 
course of suing on the cause of action which 
she has aequirod and which, uuless some ob¬ 
jection is established, will entitle her to the 
other moiety of the property. We, therefore, 
modify the lower Appeliato Court’s order by 
dismissing I. A. No. 740 of 1920. In the 
oircumstances of the case, each party will hoar 
his costs in this and in the Lower Appellate 
Court. In the District Munsif’s Court the 
respondent will pay the plaintiff’s costs in I. A. 
No. 741 and obtain oosts from the plaiutitf in 
I. A. No. 740. 

V. N. V. 

8 - D* _ Appeal dismissed. 

CALCUTTA HIGH COURT. 

Appeal prom Order No. 201 of 1922. 

February 11, 1924. 

Present :—Mr. Justice Walmsloy and 
Mr. Justice Mukorji. 

RAM SUNDAR RAM— Opposite Party 

--Appellant 

versus 

RAM CHARIT BHAKAT and others - 
Petitioners —Respondents. 

Provincial Insolvency An (F cf 1J20) s. 1— Insol- 
vent, conveyance by—Creditor, whether can institute 
proceedings Jor annulment. 

Under the Provincial Insolvency Aot the proporty 
of the insolvent, vesta in tho Receiver. The pro¬ 
visions of seotion <1 of tho Aot cannot, tboroforo, bo 
taken to authorise a creditor to proseoate an onqniry 
in regard to a conveyance oxecu'.ed by the insolvent 
shortly before his adjudication- 

Appeal against tho order of tho Additional 
District Judge, Dinajpur, datod the 8th of 
March 1922. 

Babu (Jtrija Prouinna Sanyal, for the 
Appellant. 

lfabu Dwarka Doth Cltakravurly and Babu 
Bimal Chandra Das Gupta, for the Respon¬ 
dents. 


JUDGMENT. 

Walmsley, J. :—One Ganpat Ram was 
adjudicated insolvent by an order of tho 
District Judge of Dinajpur on January 12, 
1920. The Nazir of the Court was then ap¬ 
pointed Receiver of the Insolvent’s estate. 

In April, a creditor, Syed Mahammad 
Musa Choudhuri (No. 8) and in tho following 
January another creditor, Ram Oharitra, now 
respondent, asked the Judge to take proceed¬ 
ings in regard to a conveyance exeouted by the 
insolvent in favour of the appellant, Ram 
Sundar Ram, shortly before the insolvent 
sought the refuge of the Court. The Judge 
held an enquiry and annulled the conveyance. 

The transferee prefers this appeal and his 
principal contention is that the proceedings 
were incompetent because they were conducted 
by a oreditor or creditors and not by the 
Receiver. It appears to mo beyond doubt 
that it is tho Receiver and only the Receiver 
who should conduct such proceedings. The 
course that is to be taken is clearly de6oribed 
in the caso of Joy Chandia Das v. Mahomed 
Amir (l), It is argued that since that decisions 
now Aot has boon passed and that tho terms of 
6eotion 4 are wide enough to justify the pro¬ 
cedure followed in this case. 1 do not think 
that this argument is correct becauso tho 
words subject to tho provisions of this Act " 
appear in that isection and as undor tho Aot 
tho property of the Insolvent vests in the 
Reooiver, the provisions of section 4 cannot 
be taken to authorise a creditor to proseoute 
an enquiry of this kind. 

It is true that, in substance, the result may 
be much the samo, whether the oreditor car¬ 
ries on the enquiry in person or uses the 
Receiver as a Ggurohoad, but that is not a 
sufficient reason for countenancing a procedure 
not warranted by law particularly where, as 
in this caso, tho objection was taken, though 
perhaps rather obscurely, in tho lower Court. 

I think that the appeal should be allowed 
and tho order annulling tho conveyance 6et 
aside, with costs: tho hearing-fee in this Court 
being assessed at two gold mohurs. We ex¬ 
press no opinion on the merits and this order 
will not prevent tho Receiver takiug action if 
thought advisable. 

Mukerji J. —I agree. 

K. s. d. Appeal allowed. 

(1| 44 lnd. Oas. 1*3 ; 22 O. \Y. N. 702. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 752 of 1922. 

March 11, 1924. 

Present :—Mr. Justice Lindsay 
and Mr. Jusfcioe Kanhaiya Lai. 

MAHABIR SINGH and another — 
Plaintiffs—Appellants 

versus 

MATABADAL SINGH and others — 
Defendants—Respondents. 

Pre-emption— Mohtamim's rights, nature of—Alien¬ 
ation by mohtamim —Custom oj pre emption, whether 
applicable. 

The rights of a mohtamim as recorded in the Settle, 
ment of 1888-84 are transferable proprietary rights of 
a kind to which the oustom of pre-emption recorded 
in the wojib-ul-arz oan be made applioable [p. 329, 
col. 2.] 

Second appeal from the deoree of tho Dis¬ 
trict Judge, Benares, dated the 14th January 
1922. 

Messrs. P. L. Banerji and N. Upadhiya, 
for the Appellants. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit for pre-emption, and the question for 
consideration is whether the plaintiffs are 
entitled to claim pre emption in rospect of the 
property in dispute. The property in question 
comprises a certain zemindari share in 
pargana Kariat Mendha in the district of 
launpur and was sold by Gaya Din Singh, tho 
defendant No. 12, in favour of the defendants 
Nos. 1,5, 10 and 11 for Rs. 1,300 on tho 25th 
February 1919. The parganas constituting 
tho district of Jaunpur, were evidently re cast 
flomotimo after the Permanent Settlement of 
1795 and pargana Kariat Mendha is evidently 
identical with or included in pargana Karindha 
referred to at pages 185 and 245 in tho Dun- 
oan Records of 1795. 

Tho allegation of the plaintiffs was that 
there was a custom of pre-emption prevailing 
in the village and that the real sale considera¬ 
tion was Rs. 1,026. The Trial Court found 
that there was a custom of pre-emption in 
the village as recorded in the wajib-ul-arz of 
1883-84 but it was inapplicable to the proper¬ 


ty in question wherein the vendor possessed 
only the “ rights of a mohtamim.” With 
regard to the amount of sale consideration 
the finding of the Trial Court was that the 
amount mentioned in the sale-deed was cor¬ 
rect. The lower Appellate Court upheld that 
deoree. 

The main point for consideration in this 
appeal is whether the rights of a mohtamim, 
as recorded in the Settlement of 1883-84 are 
transferable rights o( a kind to which the 
oustom of pre emption recorded in the wajib- 
ul-arz oan he made applicable. 

It was admitted by the parties before the 
Court of first instance that tho mohlamims 
made collections of rents from the tenants, 
paid the Government revenue and were in the 
habit of selling their shares and could get 
the same partitioned. In fact, the entire 
arrangement in connection with tho collect : on 
of rents and the letting out of land appertain 
ing to tho village was in the hands of those 
mohtamims who only paid a certain amount 
of profits to tho absent or sleeping proprietors. 
In the khasra kistwara, prepared in 1864 these 
mohtamims were reoorded in tho column of 
tonants; bat at the time of tho last Settlement 
in 1884 two columns were prepared in the khe- 
wat, one for the names of the pattidars and 
the other for the names of mohtamims, mu- 
stajirs or murtahins. A mustajir was a far¬ 
mer; a mditamim aotually meant a managor; 
and a murtahin meant a mortgagee. The 
existence of these columns indicated that there 
was at that time a certain class which was 
then generally known as mohtamims, possess¬ 
ing certain definite rights. Tho nature of 
the rights exorcised hy those mohtamims being 
now admitted, tho point that arises for con¬ 
sideration is whether these rights were prop¬ 
rietary or under-propriotary rights so as to 
give rise to a right cf pre-emption in caso they 
wore transferred 

A reference to the Settlement Report of 
1883-84 shows that there were sevoral kinds 
of proprietary tenures in the Jaunpur distriot 
and among those proprietary tenures were 
two classes of tenures one of which comprised 
peshkashdan mahals and tho other, pattidari 
mohils in the possession of SarharahkarB or 
mohtamims . 

At the time of tho Permanent Settlement of 
1(95 it was found that these pattidari mahals 
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contained such a multitude of small tenures 
that it was not easy for the Government to 
make satisfactory arrangements for the collec¬ 
tion of the land revenue from each and every 
one of the petty holders separately. The 
Board of Revenue accordingly wrote to 
Duncan on the 19th September 1794 suggest¬ 
ing that, in order to obviate the inconveniences 
of settling with the numerous path bars, 
who possessed proprietary rights, it might 
he advisable to appoint managers such 
as were provided (or by Regulation 8 
of 1793 for Bengal. Duncan wrote in reply 
on the 20th of October 1794 that ho had al¬ 
ready concluded his Settlement without any 
applications for managers being appointed ex¬ 
cept in one pargana named pargann Karin Ink 
and that it was unnecessary to make any 
change, as every pallida) could sue to have 
his own pnttidari divided. On the 7th 
November 1794 the Governor-General wrote 
to Duncan, approving of his view and telling 
him that it was inadvisable to appoint mana¬ 
gers, as suggested by the Board, as it seemed 
better to permit and support, as far as could 
be done, the system of internal management 
with reference to the pattidnris now in force 
on the principle of preserving a union among 
the different sections of largo families, prefer¬ 
ring occasional and individual claims to the 
Courts of justice. The best account of what 
the system adopted by Duncan was will be 
found in Duncan's own words in the following 
extracts from the Benares Regulations, which 
will bo found in the Settlement Report afore¬ 
said at page 80 : — 

“ The landholders in the scmirulari of 
Benares consist for the most part of village 
zemindars, paying the revenue of their lands 
to Government jointly with one or moro pat- 
tida's or partners descended from the same 
common stock. Some of these pnltidars have 
had their interior paths or shares rondored 
distinct; whilst those of the major part still 
continuo annexed to, and blended or in com¬ 
mon with, the share or shares of the principal 
family, or of the headmen amongst the 
brethren, being eithor one or more, whoso 
names have boon usually inserted in the pattas, 
kabuliats and other engagements for the pub¬ 
lic revenue. With the general consent of the 
iuforior pnltidars, this mode was adhered to 
in the aforesaid Settlement, leaving an option 


to suoh pattidars as might then or afterwards 
think themselves aggrieved, or be desirous of 
separating from their brethren, to proseoute 
for that purpose in the Adalat. By this 
mode of procedure, they may obtain 
a separation of their family share of the es¬ 
tate, and procure a separate patta, subject to 
the payment of a proportionate part of the 
jama assessed on the joint estate, but, in the 
meantime, those of the brethreu whose names 
stand inserted in the Government patta, are 
held and considered to he immediately res¬ 
ponsible, through the amils, to Government 
for the whole of that jama. The only excep¬ 
tion to this general rule exists in the pargana 
of Karindah, where the Deconnial Settlement 
could only be concluded by a considerable 
number of these zemindars being admitted to 
enter into kabidiats in which they themselves 
agreed to the nomination of certain persons to 
act on their joint parts, under the description 
of sarbarahkars or managers. This expedient 
was acquiesced in, undor the condition that 
the responsibility of the zemindars should 
remain undiminished, and that they 
might, whonever they pleased, dismiss 
these agents, after adjusting accounts with 
and satisfying them as to any balance that 
might be justly duo to them.” 

Although Duncan said he did not want 
managers the system ho aimed at was a lam- 
barduri one. That system appears to have 
been adopted in respect of pargana Karanda 
which then formed one of the parganas of 
the Jaunpur district. 

Section 23 of Regulation 8 of 1793, which 
appears to bavo been followod in this pargana, 
lays down : — 

" Whoro moro proprietors than one possess 
an undivided estate, and the wholo of 
them bo not within the description of 
disqualified landholders specihed in sec¬ 
tion 20, the Settlement is to be made 
with them jointly, and they arc to bo 
requited to elect a sarbarahkar or 
manager, who shall have the exclusive 
management of their lands during 
the continuance of his appointment. 
The determination of the majority 
of the proprietors, or of the majority of 
those present in the event of the absonoe 
of any, is to be binding on the remainder 
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in the choice of a manager; and when 
the votes of the proprietors are equal, 
the eleotion of the manager is to be 
determined by the greater interest of 
the proprietors in the property. If in 
any case the interest also be equal, 
the manager is to be appointed by the 
Board of Revenue.” 

A reference to the various provisions of 
that Regulation shows the necessity for the 
various titles assigned to the persons who 
were made responsible for the payment of 
the Government revenue in the revision of 
records of 1883-84. There was a column 
provided for pattidars or proprietors and there 
was another column provided for the entry 
of the names of farmers ( mustajirs), managers 
{mohtamims) and mortgagees (murtahins) the 
liability of each of whom to pay the Govern¬ 
ment rovonuo was recognised by the Regula¬ 
tion. 

The managers wore clearly tho represen¬ 
tatives or agents of the entire proprietary 
body of tho mahal and their powers were co¬ 
extensive with tho powers of tho proprietors 
whom they represented with the only differ¬ 
ence that while all the proprietors continu¬ 
ed jointly and severally liable to the Govern¬ 
ment for the payment of the revenue, the 
persons who wero immediately responsible 
for tho collection of the rents and for lotting 
out tho lands to the tenants and for tho pay¬ 
ment of tho revenue wero persons who wore 
nominated by the co-sharers or appointed by 
tho Board of Revenue as muht-xmims or 
managors to represent tho entire proprietary 
body. 

Tho Court of first instance refers to a deci¬ 
sion of tho District Judge of Benares in a suit 
filed by certain suporior proprietors against 
some other persons for a declaration in tho 
Civil Court that they wero tho zemindars 
and that the mohtamims wero not entitled to 
claim a partition of tho village. That suit 
was deoreed by tho first Court but on 
appeal tho then District .Judge, Mr. Dalai, 
acting on tho analogy of “ peshkashdars " and 
farotars," referred to in tho Settlement 
Report of Mr. P. C. Wheelor, came to the 
conclusion that the mohtamims were under- 
proprietors holding undor what ho called a 
mohtamim tonuro and woro entitled to sue 
for a partition of thoir share. A peshkashdari 
I C—42 


tenure is, however, different from a mohtamim 
tenure, for, as statediin the old Gazetteer of 
the Jaunpur district oompiled by Mr. (now Sir 
John) Hewett, the peshkashdari mahals receiv¬ 
ed their name from the faot that their revenue 
was formerly assigned for the maintenance of 
the Jaunpur garrison and was collected by 
the Bakshi or the Pay-master of the Army. 
The mohtamims were appointed in accordance 
with Regulation 8 of 1793 and possessed 
proprietary rights. They were them¬ 
selves co-sharers and possessed a power 
of management over the entire mahal on be¬ 
half of all the pattidars or co-sharers of tho 
village. 

Tho wajib-ul arz recording the custom of 
pre-emption was verified by all tho mohta¬ 
mims and some of the suporior proprietors; 
and we have no doubt that these mohtamims 
held at any rate a kind of proprietary interest 
in tho village and that the oustom of pre-emp¬ 
tion recorded in the wajib-ul-arz was applic¬ 
able to them. Tho plaintiffs are, therefore, en¬ 
titled to claim pre-emption. Tho correctness 
of tho finding of the Trial Court regarding the 
amount of sale-consideration settled for the 
property in question is not here disputed. 
This appeal must, therefore, succeed aud is 
accordingly allowed, the result being that tho 
claim of tho plaintiff will stand deoreed for 
possession of tho property in dispute subject 
to the payment of Rs. 1,300 into Court to be 
paid over to the defondauts-vondeos within 
two months from this date. In caso of pay¬ 
ment tho plaintiffs will get thoir cosbs hero 
and hitherto from the dofendants-vendees 
and in oase of non-payment the dofendants- 
vondoos will got thoir costs hero and hither¬ 
to from tho plaintiffs. The costs in this Court 
will includo in either caso foes on the higher 
scale. 

K* S. D. Appeal allowed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2418 of 1921. 

March 5, 1924. 

Present :—Mr. Justice M. N. 

Mukerji. 

PRITHURAM KALITA— Plaintiff - 

Appellant 

versus 

MAYARAM SARMA— Defendant 
—Respondent. 

Fraud—Agreement to withdraw appeal—Failure 
to act upon agreement—Prosecution of appeal —Ex 
parte decree—Decree, whether fraudulent-Contract 
Act (IX of 1872) ss. 17, 18. 

Plaintiff sued to sot aside a a ex parte decree on 
tho ground of fraud alleging that at tbo timo of the 
execution of an order in his favour, defendant paid a 
part of the money due and agroed to withdraw an 
appeal which ho had already preferred against the 
said order in full satisfaction of the olaim ; but that 
he proceeded with tho appeal and obtained an ex 
parte dcoree, no notioe in respect of tho appeal boing 
served on him. iho Court found that tho defendant 
did enter into an agreement with the plaintiff to 
withdraw tho appeal, but that there was no fraudu¬ 
lent suppression of summons : 

Held, (1) that although it was alleged that thero 
was fraud in connection with tho agreement that the 
defendant entered into with the plaintiff by reason 
of tho faot that tho dofendant never meant to aot up 
to the stipulation whioh ho was entering into, it 
would not bo a fraud of tho description whioh 
would bo suflioieut for setting aside tho ex parte 
dooroe; 

(2) that the defendant's fraud in oonneolion with 
the compromise would not help the plaintiff in get¬ 
ting a decree for sotting asido tho cx parte decree so 
long as it was not established that, as a matter cf 
faot, thero was fraud in the servioo of notices and 
other processes of Court by which tho defendant 
obtained that ex parte decree ; 

(U) that since, as a matter of fact, there was no 
fraud in tho matter of the service of tbo processes of 
tho Court, the plaintiff was not entitled to the rolief 
sought. 

Appeal against tho decree of tho Additional 
District Judge, Assam Valley Districts, dated 
tho 13th of June 1921, affirming the decree 
of the Munsif, Gauhati, dated the 29th 
April 1920. 


Babu Manmalha Nath Roy, for the Appel- 
lant. 

Dr. Jadunith Konjilal, for the Respondent. 

JUDGMENT. - The plaintiff is tho appel¬ 
lant in this appeal. The facts, so far as they 
are necessary for tho purpose of the presenb 
appeal, are these : Tho plaintiff had an order 
in his favour entitling him to a sum of 
Rs. 35-2-3 as costs payable to him by the 
defendant in certain previous litigation whioh 
he had with tho defendant. In execution of 
tho said order, he took out attachment of the 
defendant’s moveables. The plaintiff’s case 
was that when the moveables woro attached, 
the defendant paid a sum of Rs. 20 and 
promised not to prosecute an appeal which ho 
had already preferred against the order whioh 
was then under execution, and that, on account 
of his promise, he, the plaintiff, accepted the 
sa;d sum of Rs. 20 in full satisfaction of 
the claim. The plaintiff further alleges that 
the defendant did not, as a matter of fact, 
withdraw tho appeal but proceeded with it 
and the said appeal was eventually decided ex 
parte in favour of the defendant, no notices in 
rospeot of the appeal having been served 
upon the plaintiff and the plaintiff nob having 
appoared therein. Tho plaint goes on to 6tate 
that, after obtaining tho said cx parte decree, 
tho dofendant took out execution not only for 
tho said sum of Rs. 35-2-3 whioh formed the 
subject-matter of the appeal hut also for tho 
costs awarded to him in that appeal amount¬ 
ing to Rs. 12-1-3, and that in tho course of the 
said execution proceedings of whioh also no 
notice was given to tho piaintiff, tho dofendant 
caused some of the properties belonging to the 
pla'ntiff to bo attached and sold and purchas¬ 
ed the samo himself. Upon these allegations 
tho plaintiff instituted tho suit, which has 
given riso to tho present appeal, for setting 
aside the said cx parte decree passed by the 
Appellate Court and the said oxecution-procoed- 
iugs, on the ground that they were fraudulent¬ 
ly obtained and carried on. The fraud alleged 
by the plaintiff in tho suit was of a two-fold 
character. It was alleged, first, that the 
arrangement that was entered into by tho 
defendant with the plaintiff, while paying the 
sum of Rs. 20 as aforesaid, was an arrange¬ 
ment which the defendant fraudulently entered 
into with him without any intention of 
acting up to it. Next, it was alleged that the 
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notioes of the appeal as also the notioes of 
the subsequent proceedings ( e. g., processes of 
attachment, proclamation, delivery of posses¬ 
sion, etc.) were never served upon him and he 
had no knowledge thereof. On these grounds, 
the plaintiff sought for the setting aside of the 
ex parte decree and also of all subsequent 
proceedings held thereunder. 

The defenco in the oa6e was that there was 
no such arrangement as alleged by the plaint¬ 
iff and further that the notices and processes 
referred to above were, as a matter of fact, 
served upon the plaintiff. 

The suit has been dismissed by both the 
Courts below. The learned Munsif held that 
the arrangement set forth in the plaint that 
the plaintiff would accept the sum of Rs. 20 
out of Rs. 35 odd in full satisfaction of the 
deoretal amount and that the defendant would 
not proceed with the appeal had not, as a matter 
of fact, been arrived at, and that if there was an 
arrangement, one would not have expected au 
endorsement of full pay moot suoh as there 
was in this case mentioning the amount on 
the back of the warrant under which the 
moveables had been attached. He also came 
to the conclusion ghat the non-scrvico of 
the processes as alleged by the plaintiff 
bad not been proved. On appeal by the 
plaintiff, the learned Additional District 
Judge hold that tho arrangement relied upon 
by tho plaintiff had boon proved and that the 
appeal aforesaid was prosecuted by the de¬ 
fendant in spite of an agreement to drop the 
proceedings. He, however, camo to tho 
conclusion upon the evidence in the case that 
the notices and processes, referred to above, 
had been duly served and ho was of opinion 
that the decree in question was not obtained 
by fraudulent suppression of summonses. 
As I have said, upon these findings respectively 
arrived at by them, tho Courts below have 
dismissed tho plaintiff's suit. 

The plaintiff s contention in tho present 
appeal is this : It having been found by tho 
lower Appollato Court that the appeal in 
question was prosecuted notwithstanding tho 
agreement to drop the proceedings, it should 
have beon held, in spito of the finding cf 
proper service of notices, that, as a matter of 
faot, there was fraud which vitiated thedeoreo 
aud, therefore, tho decree should Lave boon 
set aside. With reference to this matter, it 


is only necessary for mo to say that, although 
it was alleged that there was fraud in connec¬ 
tion with the agreement that the defendant 
entered into with the plaintiff by reason of 
tho fact that the defendant never meant to 
act up to tho stipulation which he was 
entering into, it would not be a fraud of the 
description which would be sufficient for 
setting aside the ex parte deoree. With 
regard to this matter the appellant has relied 
upon sections 17 and 18 of tho Contract Aot. 
Now under section 17, olauso (3), “ a promise 
made without any intention of performing 
it”, amounts to fraud. Under section 19, 
a party to a contract whoso consent was 
caused by fraud or misrepresentations may, 
if he thinks fit, insist that the contract shall 
be performed and that he shall be put in tho 
position in which ho would have been if tho 
representations mado had boon true.” On 
tho basis of the fraud as set forth abovo, 
tho plaintiff undoubtedly, if ho could establish 
fraud, could claim a decree agaiust the defend¬ 
ant for damages or he could have insisted that 
the contract should bo performed if it was 
capable of performance any longer, or ho could 
have asked that he be put in the position, if 
that were possible, in which he would have 
been if the representations mado had been 
true. The present suit was not a suit of any 
of those descriptions. Tho plaintiff was com¬ 
petent to make a case like this that although 
lie received notices of tho appeal, in consequ¬ 
ence of the fraud that was practised upon 
him by the defendant promising to him that 
ho would not proceed with tho appeal ho was 
under tho impression that the appeal would 
not be proceeded with and so the dccroo was 
fraudulently obtainod cx parte. If he had 
mado a case hko that, tho question as to 
whether this fraud led him to believe that 
the appeal would not be proceeded with would 
have boon oue of tho material questions to be 
determined in tho case and if established 
would havo enabled the plaintiff to got tho 
cx parte decreo sot asido. Rut that was not 
what ho alleged. Tho plaintiff based his case 
as to fraud, so far as it affected tho docroo 
which ho sought to set aside, upon the ground 
that thoro was fraudulent non-service of 
noticos and other processes of Court. Therein 
ho has failed in tho judguiont of tho lower 
Appellate Court. In my judgment, although 
it has beon proved that the defendant acted 
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fraudulently iu connection with the com¬ 
promise referred to above, that would not 
help the plaintiff in getting a dccroc for setting 
aside the ex parte decree so long as it is not 
established that, as a matter of fact, there was 
fraud in the service of notices and other 
processes of Court by whioh the defendant 
obtained that ex parte decree. This point having 
been found against the plaintiff by the Courts 
below, I am of opinion that the plaintiff is not 
entitled to any relief in this case. In this view 
oi the mattor, this appeal must be dismissed 
with costs. 

s * D - Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 79 of 1920. 

Novombor 6, 1923. 

Present Mr. Justico Piggott and 
Mr. Justice Stuart. 

GANGA PRASAD and another— 
Defendants—Appellants 

versus 

GANESIII LAL and others 

—Plaintiffs—Respondents. 

Civii Procedure Code (Act V of 1908), s. 13— 
Foreign Judgment, suit on—Mails oj judgment, in. 
Quinj into—Submission to foreign jurisdiction, effect 
of—Refusal to apply Indian Law. 

lo a suit in British Iclia on foreign judgment, 
the Rocorol rule is that tho Court whioh entorUin* 
the suit oannot institute an enquiry into tho morits 
of ;ho original action, or tho propriety ol tho deci¬ 
sion- 

A foroign judgment must bo ouforcod by tho Court 
in British India in ovory case in whioh tho judgment- 
debtor had voluntarily appoarod before the Foroipn 
Court whioh passed tho judgment. 

Emanuel v. Symcn, (190S) 1 K. B. 303 77 L J 

K. B. 180 ; 08 L. T. bOl ; 21 T. L. It. 85. relied on. 

Whore a Foreign Court has applied Iho Law ol Limi¬ 
tation in fo.co there, and whioh is different from 
tho Law ol Limitation in forco in British India, it 
o.innot be said that tho l'oroign Court has refused to 
rooogfji. o tlio Jj.ivv of British India in a oa;o ; n which 
l uch law is applicable: and its judgment will he on- 

luiCO.lblo. / 


First appeal from the deoree of the Sub¬ 
ordinate Judge of Agra, dated the 3rd January 
1920. 

Messrs. U. S. Bajpai and N. P. Asthana, for 
the Appellants. 

Messrs. Gu'zari Lai and Bafeshwari Prasad. 
for the Respondents. 

JUDGMENT. — This appeal was filed by 
Ganga Prasad and Ram Rattan, defendants 
in the original suit. There were other defen¬ 
dants in the original suit but tho decree was 
passed against Ganga Prasad and Ram Rattan 
alone. While tho appeal was pending, Ganga 
Prasad died, liis representatives are on the 
record. Later on, Ram Rattan died. His 
representatives have not been brought ou the 
record, and under the law they cannot be 
brought on now. The appeal must, therefore, 
ho taken to have abated as far as Ram Rattan 
is concerned. It has been argued on behalf 
of tho representatives of Gauga Prasad. 

The facts may be stated vory briofly. A 
decree was obtained by the plaintiffe-respou- 
dontsagainst Ganga Prasad, Ram Rattan and 
others in the Court of the Additional Judge of 
Dholpur on the 30th of April 1913. Tho 
dccroc was for a sum of money. A portion 
of this amount was realised by execution of 
tho deeroe, and tho plaintiffs instituted tho 
suit out of whioh this appeal lias arisen to 
rccovor tho balance upon tho foreign judg¬ 
ment of the Dholpur Court. In tho course of 
tho trial Gauga Prasad and Ram Rattan sot 

that the Dholpur Court had no jurisdic¬ 
tion, and thoy furthor sot up that the judg¬ 
ment of the Dholpur Court should not bo 
operative in the Court iu British India inas¬ 
much as it proceeded on a refusal to reooguiso 
tho Law of British India in a case iu whioh 
such law was applicable. 

Tho learned Subordinate Judgo repolled 
those and tho other picas and decreed the suit 
as against Ganga Prasad and Ram Rattan, the 
remaining defendants being held not liable by 
consent of the plaintiffs. 

Tho present appeal is preferred and the 
only points argued before us wero that tho 
Dholpur Court had no jurisdiction and that 
judgment was founded on a refusal to recog¬ 
nise the Law of British India. 

In respect of the first point wo consider it 
sufficient to say that, inasmuch as the appel- 
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lants Ganga Prasad and Ram Rattan them¬ 
selves appeared and contested the claim in the 
Dliolpur Court, the plea of jurisdiction oaunot 
be raised. We need specify no further autho¬ 
rity for this conclusion than the decision in 
Emanuel v. Symon (1). At page 309 it is 
laid down that a foreign judgment must be 
enforced by the Courts in England in every 
case in whioh the judgment-debtor had vol¬ 
untarily appeared before the Foreign Court 
which passed the judgment. The law is the 
same in British India. It is laid down in 
the decisions of the High Court in Madras 
which have been quoted by the Subordinate 
Judge. 

The second plea is as follows. If the suit 
upon whioh the foreign judgment was passed 
had been brought in British India, it would 
have been held to be time-barred under the 
Law of Limitation in operation in British India; 
but the Law of Limitation in Dholpur is not 
the same as the law of British India and the 
remedy in Dholpur was not time-barred. 
This is a case in which it cannot bo suggested 
that there has been a refusal to recogniso the 
Law of British India where such law was 
applicable. The general rule is that a Court 
whioh entertains a 6uit on a foreign judg¬ 
ment oannot institute an enquiry into the 
merits of the original action, or the propriety 
of the decision and that rule applies here. 

For the above reasons, wo dismiss the appeal 
of Ganga Prasad witli costs and fees on the 
higher scale. The appeal of Ram Rattan has 
abated. 

M. A. a. Appeal dismissed. 

(1) (1908) 1 K. B. 803 ; 77 L. J. K. B. 180 ; 98 
L. T. 804; 24 T. L. R. 86. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 
1428 and 1440 OF 1920. 

May 3, 1923. 

Present :—Mr. Justice Walmsloy and 
Mr. Justice Suhrawardy. 

PRAN KRISHNA GHARAI— Defendant — 

Appellant 

versus 

NITYA GOPAL MAITI— Plaintiff- 

Respondent. 

Suits Valuation Act (VII o/l8b7),s. 8 —Sale in 
execution—Suit to set aside sale and recover plaintiff's 
share—Valuation—Suit btyond Court’s pecuniary juris- 
diet ion— Procedure. 

Where proporty haa been eold in execution and 
plaiutiQ bugs to recover possession ol his share tbero- 
in by setting aside the sale the valuation of the suit 
should be oaloulaled on the valuo.ol the entire prop¬ 
erty and not only on that of tbo plaintiff's ebare. 

Unnoda Persad Roy v. Erskine, 12 B L- R. 870 ; 
21 W. R. 68. 

Where the Court comes to the conclusion that it 
has no jurisdiction to entertain a suit the proper 
prooodure is to return the plaint to the paliutifl with 
directions to present it to the proper Court. 

Appeals against the decrees of the Subordi¬ 
nate Judge, Midnaporo, dated the 13th Feb¬ 
ruary 1920, reversing the decree of the Munsif 
of that place, dated 13th March 1918. 

Dr. Dwarkanath Mitter (with him Babu 
Bijoykumar Bhattacharya), for the Appellant. 

Babu Maheiulranalh Roy (with him Prama- 
thanath Bandopadhyaya), for tho Respon¬ 
dent. 

JUDGMENT. 

Walmsley, J.—These appeals are the out¬ 
come of a sale of property under the Public 
Demands Recovery Act. The plaintiff in each 
of the two suits claims only a share in tho 
entire property sold and in cuch caso he has 
valued tho suit and paid court-fees on tho 
basis of tho valuation put on his share. An 
objection was taken by tho contesting defend¬ 
ants that tho suits ought to have been valued 
for purposes both of jurisdiction and court-fee 
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at tho value of the entire property. The learn¬ 
ed Munsif accepted that contention and hold 
that he had no jurisdiction to try tho suits. 
He proceeded, however, to record findings on 
the other issues and one of his findings was 
that tho suits were not maintainable. The 
learned Judge on appeal, in a judgment which 
I find rather hard to follow held that the 
Munsif had jurisdiction to hear the suits. The 
question which 1ms been argued before us is as 
to the manner in which the suits should have 
been valued. Without going into details, I 
think the second prayer made in each of the 
plaints—the prayer that an order should bo 
passed directing that tho salo held under tho 
Public Demands Recovery Act should be set 
aside —brings the case within the terms ot the 
decision of the Full Bench iu tho case of Un- 
nocla I'ersnd Hoy v. Enkine (1). What Couch, 
C. J., said there was this : “ The plaintiff has 
in fact sued in irespect of part only of tho 
cause of act ; on, namely, that which applied 
only to himself; the cause of action was tho 
salo of tho whole, and tho suit ought to bo 
framed and valued accordingly." I think, there¬ 
fore, having regard to the second prayer iu each 
suit, the valuation should have been calculated 
on the value of the entire property. Tho plaint- 
ill's themselves valued tho property at Rs. 
2,800, that is, at a sum beyond the pecuniary 
jurisliction of tho Munsif in whoso Court tho 
plaints were presented. The proper procedure 
for the Munsif to have followed, oncoming to 
tiio conclusion that ho bad no jurisdiction to 
entertain the suits, was to return tho plaints 
to the plaintiffs with directions to them to pre¬ 
sent the plaints in the proper Court. 1 tliiuk 
that tho order wo shall pass now’ is to diroct 
that tho records bo remitted to the first Court 
for tho Munsif presiding over that Court to re¬ 
turn the plaint in each of these two suits to 
the plaintiffs in order that the plaintiffs may 
present tho plaint in a Court having jurisdic¬ 
tion to entertain tho suit. Wo abstain from 
making any comments on tho merits of the 
cases into which wo have not entered. Thu 
appellant defendant is entitled to recover his 
costs of this Court from the plaintiffs-respon- 
donts on contest in suit No. 215 and cx parte 
in suit No. 221. 

Suhrawardy, J. -I agroo. 

K. 8. r>. Appeals allowed. 

(1) 12 b- L. U. 370; ‘21 W. R. G!i 


ALLAHABAD HIGH COURT. 

Civil Revision No. 176 of 1923. 

Maroh 11, 1924. 

Present :—Mr. Justice Lindsay. 

The SECRETARY OF STATE 
FOR INDIA IN Council- 
Defendant—Petitioner 
versus 

RADHEY LAL— Plaintiff— 
Opposite Party. 

Post Office Ad (71 Of (1888), Ss. 6, 31 -Parcel 
V-P. Post—Goods not delivered to consignee—Suit for 
value of j pods, whether maintainable. 

Plaintifl sent a parool containing brass rings from 
Jl to B. 'iho parool was sent V.-P. P. but never reaoh- 
od the consignee at B. It appoarod that the label had 
boon torn and no due could bo found to the address. 
The pared eventually roaohed tho Dead Lottor Offioe 
and was sold. PlaintiQ sued to recover tho value 
of tho rings: 

Held, that the suit being for tho value of property 
sonc by post was maintainable and seotions G and 34 
of tho Post Offioe Aot did not apply as tho goods 
wore not lost and tho plaintiff was entitled to 
succeed. 

Civil Revision against the order of the 
Judge of tho Court of Small Causos, Muttra, 
dated the 13th October 1923. 

Mr. li. Malcoinson, for the Petitioner. 

Mr. N. P. Aslhana, for the Opposite Party. 

JUDGMEN F:—I have heard tho Counsel 
iu this case. I do not think any ground has 
been made out for interference with the judg¬ 
ment of the Court below. The faots are simple 
onougli. The plaintiff Rad hoy Lai sent off a 
parcel containing a number of brass rings from 
Muttra to Badrinath. 

This parcel was sent V.-P. P. aud apparen¬ 
tly never reached tho consignee at Badrinath. 
The evidence is to tho effect that tho labol 
had become torn and the result of all this was 
that iu due courso the parcel readied tho Dead 
Letter Office at Lucknow. 

There tho parcel was opened but no clue 
having been obtained as to whero the parcel 
had eomo from nothing more could bo done. 
Tho < Mfioor iu charge of the Doad Letter Offioe 
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says that the seal of the offioe of posting had 
left an indistinct impression so that ib was im¬ 
possible to say from what Post Offioe the arti¬ 
cle had been posted. After being kept in the 
Dead Letter Offioe for a period of about a 
year the parcel was sold and brought a sum of 
Rs. 15 odd. 

Tho plaintiff in this suit claimed the value 
of tho goods contained in this parcel, the 
amount stated being Rs. 86 8-0 for which the 
Court below has given a decroe. 

Tho Secretary of State sought to avoid lia¬ 
bility on the basis of sections 6 and 34 of the 
Post Office Act. I think the Court below was 
right in holding that section 6 did not apply 
in this case inasmuch as there was no loss, 
misdelivery or delay of, or damage to any postal 
artiole in the course of transmission by post. 
The artiole sent was never lost in the course 
of transmission. All that happened was that 
by reason of the label having been torn it was 
not possible to deliver it to the addressee. As 
for section 34 that, too, does not seem to mo 
to have any application. The suit here is not 
one for recovery of money which the Secre¬ 
tary of State had recovered or was bound to 
recover from the addressee of the V.-P. par¬ 
cel. On the contrary, the suit was brought to 
recover the value of the property which was 
sent by post. 

It seems to me. on the whole, that this is 
not a oaso in whioh the Secretary of State can 
disclaim liability and I think tho order of tho 
Court bolow should bo upheld. I dismiss this 
application with costs to the opposite party. 

K. S. D. Application dismissed. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 216 

of 1920. 

July 2,1923. 

Present :—Mr. Justioe Das and 
Mr. Justico Macpherson. 

JHOBALI RAI and others— 
Plaintiffs - Appellants 
versus 

SAKHI RAI and others—Defendants 

—Respondents. 

Evidence Act ( l of 1S72), s. 32 (a), scope of _ 

Genealogical Tabic, when admissible—Special means of 
knowledge of relationship—Hearsay, source of. 

Unuar seotion 32 (5) of the Evidonoe Act to make a 
goneological table admissible in evidence it must be 
shown that the statements contained in tho pedigree 
were made by a person who had speoial means of 
knowledge of the relationship to which the state- 
ments relate. 

Where a witness is stating from hearsay, ho must 
show that his knowledge comos from a person whoso 
statements are admissible under seotion 32 of tho Aot. 

Plaintiffs sued to recover possession of certain 
lands alleging that they were entitled to suoooed to 
these lands as heirs of one M, who at his death over 
30 years ago, was in possession as tho solo surviv¬ 
ing momber of a joint Mitakshara family. The de¬ 
fendants were in possession and tho Record of Rights 
was in their favour. Tho important evidence in the 
case was a genealogioal table produced by a partisan 
witness J at a late stage of the oase and alleged to 
have been oopied from an old genoalogy whioh no 
longer oxibtod : 

Held, that before tho genealogical tablo oould bo 
admitted in evidence, the plaintiffs must show who 
was responsible for tho old genealogy ; 

(2) that inasmuch as J was a partisan witness, ho 
was really in the position of a party and tho plaint¬ 
iffs should have explained why the genealogioal table 
was produced at a late stage of tho oaso ; 

(3) that, under the circumstances, the podigreo was 
not a reliablo dooument and could not bo accepted. 

Appeal from a decision of tho Subordinate 
Judge, Shababad, dated tho 11th August 1920. 

Messrs. Sultan Ahmad, Yusuf Aziz Ahmad, 
P. G. Hoy, and Mahabir Prosad, for the Ap¬ 
pellants. 
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Mossrs. .S. M. Mullick, Nawal Kishore 
II, and Deoki Prosal Sinha, for the Respon¬ 
dents. 

JUDGMENT. 

Das, J. —The properties in dispute in this 
litigation aro 52 birjhas of kasht lands describ¬ 
ed in schedules A, B and C of the plaint. 
According to the plaintiffs, those kisht lauds 
belonged to three brothers of a joint mitak- 
shara family, Bhola Rai, Mahabir Rai and 
Bihari Rai and upou the death of Bhola 
Rai and Bihari Rai, Mahabir Rai, as the 
solo surviving member of the joint mitak- 
shara family, took posssossion of those 
lands. The plaintiffs assort that they aro 
the heirs of Mahabir ltai and they be¬ 
came entitled to succeed to these kasht 
lauds loft by Mahabir Rai at his death which 
took place over 30 years ago. As to the ques¬ 
tion of delay in enforcing their olaim, tho 
plaintiffs say that they allowed the proper¬ 
ties to remain in tho possession of Must. 
Lakh pat i Kuer, the widow of Bhola Rai and 
Must. Ram loch an Kuer, tho widow of the 
predeceased son of Bhola Rai, and they main¬ 
tain that their cause of action arose on tho 
15tii li'iisak 1318, tho date of tho death of Must. 
Lakhpati Kuer. The defendants in their 
written statement alleged that they were the 

heirs of Mahabir Rai, but in their evidenco 

they completely repudiated their own written 
statement and put forward the case that they 
woro in possession of the kisht lauds in their 
own rights. They also rely upon limitation 
and adverse possession to defoat tho plaintiffs' 
claim. It is only necessary to aid in this 
connection that the Record of Rights is 
completely in favour of the defendants. 

Tho learned Subordiate Judge has taken 
the view that tho oral evidenco in the case 
is not ol any vahio ; and, on a consideration 
of tho circumstances, ho has come to the con¬ 
clusion that 11 io plaintiffs havo not establish¬ 
ed tho.r case that they are the hoirs of 
Mahabir Rai. In this Court it was strongly 
contended on behalf of the plaintiffs by Mr. 
Sultan Ahmad that upou the finding of tho 
( ourt below that tho defendants havo no sort 
of title to those properties, the Court should 
not have required such strict proof of the 
plaintiffs' title a6 it would havo been justified 
in requiring, had there been a competition 
between the plaintiffs and the defendants on 


tho question of heirship. With this contention 
do not agree. The defendants are in posses¬ 
sion of the properties, and the Record of Rights 
is in their favour, and the question of their 
title does not fall to be considered until the 
plaintiffs have established their title to the 
properties. The important evidence in favour 
of the plaintiffs is the genealogical table which 
has been produced by the witness Jagdeo Rai. 
In my opinion it is doubtful whether the docu¬ 
ment was properly admitted in evidence. The 
evidence upon this point is that of Jhabli Rai, 
and Jagdeo Rai. Jhabli Rai, the plaintiff, says 
m hi 3 evidence that the genealogical table pro¬ 
duced by Jagdeo Rai was written by one Tha- 
kur Rai who died 22 or 23 years ago. He adds 
that Tliakur Rai gave it to Jagdeo Rai saying 
it would be of use in future”. Jagdeo Rai’s 
evidence is that Thakur Rai wrote the gene¬ 
alogy in his house and in his presence and that 
it was written by Thakur Rai 26 or 27 years 
ago. He admits that thero was an old genea* 
logy from which it was copied and he says 
that the old genealogy was worn out and 
that it no longer exists. Now the only 
section under which tho genealogy could bo 
admitted is section 32, olauso (5), which 
provides that statements, written or vorbal, 
mado by a person who is dead or who 
cannot he found, or who has become inca¬ 
pable of giving evidence, or whoso attend¬ 
ance cannot be procured without an amount 
ol delay or expense which under tho cir¬ 
cumstances of tho case appears to tho Court 
unreasonable, aro themselves relevant facts 
when the statement relates to tho exist¬ 
ence of any relationship by blood, marriage, or 
adoption between persons as to whoso relation 
ship by blood, marriage or adoption tho per¬ 
son making the statement has special means 
of knowledge, and when tho statement was 
mado before tho question in dispute was rais¬ 
ed. It will be noticed that tho section requires 
that it must be shown that the statements 
contained in the pedigreo were made by a per¬ 
son who had special means of knowledge of 
tho relationship to which the statements re- 
lafco. Now, whoso statement is contained in 
the genealogical table V Not tho statement of 
Thakur Rai, for it is admitted by Jugdeo Rai 
that Thakur Rai merely copied the statements 
from an old genealogical table which was in 
his possession and which is no longer in exist¬ 
ence. In my opinion, before tho pedigreo could 
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he admitted in evidence, the plaintiffs should 
have shown who was responsible for the old 
genealogical table. The evidence might indeed 
be hearsay, but where the witness is stat¬ 
ing from hearsay, he must show that his 
knowledge comes from a person whose state¬ 
ments are admissible uuder section 32 of the 
Act. In this case it is not shown by the 
plaintiffs that the statements contained in the 
genealogical table are the statements of any 
person whoso statements are admissible in 
evidence under section 32 of the Aot. If it 
were the case of the plaintiffs that Thakur Rai 
wrote out the whole genealogical table from 
his own knowledge as to the relationship of the 
different parties, the document would un¬ 
doubtedly be admisssible in evidence under 
section 32, clause (5) ot the Act; but that is not 
the case of the plaintiffs. The case of the plaint¬ 
iffs, on the other hand, is that there was an 
old genealogical table in the possession of 
Thakur Rai and that Thakur Rai merely copied 
from the old pedigree which was iu his 
possession Since it is cot shown who was res¬ 
ponsible for the old pedigree which was in the 
possession of Thakur Rai, 1 very much doubt 
whether tho genealogical table was properly 
admitted in evidence. 

But 1 do not desire to decide this case on 
this narrow ground. In my opinion the learn¬ 
ed Subordinate Judge was right in not relying 
upon the genealogical table. The learned Sub¬ 
ordinate Judge in bis judgment says that tho 
document was produced at a very lato stage. 
In this Court it was argued that tho learned 
Subordinate Judge should have made a dis¬ 
tinction between a document which is produced 
by a party and a document which is produced 
by a witness and that since this document 
was produced not by a party but by a witness, 
lie should have come to the conclusion that 
no question arose as to its late production. In 
order to determine this question it is necessary 
to see whether Jugdeo Rai is in fact a witness 
or a party. Iu my opinion tho evideuco of 
Jugdeo Rai establishes that bo is a partisan 
witness and not an independent witness. For 
instance, bo supports the case oi the plaint¬ 
iffs that Bharosa Rai got possessan of 
theso lands after Mahabir s death and that the 
ladies a3kcd Bharosa Rai to be allowed to enjoy 
tho produce and that Bharosa Rai agreed to 
this. Now Jhobali Rai undoubtedly made 
I C—43 


himself resposible for this portion of the oase, 
hut he admitted that no one was present when 
he and Bharosa gave tho lands to the Musam- 
mats for their maintenance. In order, then, to 
see whether Jagdeo Rai should be acoepted as 
a witness of truth, it is necessary to consider 
whether it is possible to accept that part of 
his evidonoe in which he gives support to tho 
plaintiff’s in regard to their case that tho ladies 
were in possession of the disputed lands with 
the permission of the plaintiffs. In my opinion 
it is only necessary to state the facts to reject 
it entirely. The plaintiffs were, neither of 
them, in affluent circumstances. Jhobali Rai, 
ono of the plaintiffs, states that ho had only 
about 14 bighas of laud in his possession 
which he inherited from Chaturi. It appears 
that Bharosa had about 15 b-.ghas of kasht 
lands. Now the properties iu dispute in this 
litigation are kasht lauds having an area of 52 
bighas. It is impossible to accept the caso 
that theso two persons each having between 12 
to 15 bighas of kasht lands should have con¬ 
sented to the ladies holding possession of 
no less than 52 bighas of lcasht lands for 
thoir maintenance Now, if this portion 
of tho case is rejected, it is impossible to re¬ 
sist the conclusion that Jagdeo Rai is a 
partisan witness. In other words, ho is really 
iu tho position of a party and not in tho 
position of a witness. That being so, there 
is no explanation why the pedigree should 
have been producod at a lato stago of the 
case. Mr. Sultan Ahmad on behalf of tho ap¬ 
pellants has argued before us that the pedigree 
has received strong corroboration from somo 
admitted circumstances in the case. For ins¬ 
tance, he relies upon tho fact that tho pedigreo 
shows that Uma Rai was the father of Bhola 
Rai, Biliari Rai and Mahabir Rai. That may 
bo so. Nobody disputes that tho pedigreo is 
correct in certain matters ; but tho quest'on 
is whothor the ped.gree ought to bo accepted as 
a genuine document in so far as it shows that 
the plaintiff s are tho heirs of Mahabir Rai. 
Mr. Sultan Ahmad also relies upou Ex. 4, tho 
batwara khasra, which shows that plot 
No. 1220 was tho khand of Mahabir Rai, 
Bharosa Rai and Sarabjit Rai. Iu my opinion 
it is quite impossible to found an argument 
upon Ex. 4, for it may well be tlwt Mahabir 
Rai, Bharosa Rai and Sarabjit i<ai were co- 
sharers and not members of the same family. 
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On the whole I agree with the learned 
Subordinate Judge that the pedigree is not a 
reliable document and should not be accepted. 

The question really is a short one and it is 
this, why have the plaintiffs delayed in putting 
forward their case for over 30 years? Their 
only answer is that they allowed the ladies to 
appropriate the protits arising out of these 
lands. For myself, I am unable to accept 
the explanation. I have shown that neither of 
the plaintiffs was in affluent circumstances, 
and it is impossible to accept the explanation 
that they allowed the ladies to remain in poss¬ 
ession of the lands to which they were entitled 
by right of inheritance. It follows, therefore, 
that the basis of their claim must be scrutiniz¬ 
ed with care Their evidence is unconvincing 
and the genealogical table upon which they 
rely is unacceptable. That being so, it is quito 
impossible to say that the conclusion at which 
the learned Subordinate Judge has arrived is 
incorrect. 

I would accordingly dismiss this appeal 
with costs. 

Macpherson, J.—I agree. 

K. s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 110 of 1922. 

March 7, 1924. 

Present :—Sir (Jrimwood Mears, I\t., Chief 
Justice, and Mr. Justice Piggott. 

Shaikh ABDUR RASIIID — 
Defendant —Appellant 
versus 

Musammat Q U DR AT 1J N NI S3 A BIBI— 

Plaint i f f—Respondent. 

Civil Procedure Code (Act V* of 1908) O. //, r. 2— 
Cause of action, definition of—Muhammadan lady 
leaving huiband, sisUr and daughters as heirs — Suit 
by sister for recovery of h» r share of inheritance — 
Subsequent suit by sister for h r daughter's share of 
dower % v)h thcr barred. 

Tbo words ‘oauso of action' include every fact 
which it would bo necessary for tho plaintiff to 


prove if traversed by tho defendant in order to 
support hh right to the judgment of the court. 

One Must. A died leaving as her hoira under 
Muhammadan Law her sister Q her husband A. R. 
and her minor daughter K. F. On 10th Novem¬ 
ber 1914, Q brought a suit against A. R. and K. F. 
for recovery of possession of her share in the zemin- 
diri property left by A, alleging that A. R. had taken 
illegal possession of the whole of tho property of the 
deceased and purported to do eo in the name and io 
tho intorest of his minor daughter K. F. On tho 30th 
January 1917, Q brought another suit against tho 
same defondant9 for reoovery of her share and that of 
K. F. in the d^wordobt due by A. R. to the estate of 
tho deceased : 

Held, that as the cause of aotion was different in 
tho 6eoond suit it was not barred under the provisions 
of O. II, r. 2, Civil Procedure Codo. 

Appeal under clause 10 of tho Letters 
Patent from tho judgment of Mr. Justice Kan- 
haiya Lai (differing from Mr. Justice Lindsay), 
dated tho 5th Juno 1922. 

Dr. Katju , for the Appellant. 

Messrs, tqhal Ahma l and Haider Mehdi , 
for tho Respondent. 

JUDGMENT.—This is an appeal under 
tho Letters Patent in a case in which two 
learned Judges of this Court have differed on 
a question of law raised before them in a sec¬ 
ond appeal. As might bo expected, tho ques¬ 
tion is one of some delicacy, but in its ossenco 
it ic simple enough. The faots are as fol¬ 
lows :— 

One Mnsammut Aehraf-un-nissa died on tho 
28th of Jauuary 1914. Her heirs under tho 
Muhammadan Law were her husband Abdul 
Rashid, her sister Qudrat-un-nissa and a 
daughter Kaniz Fatma, at that time a minor. 

On the 10th of November 1914 Musani - 
mat Qudrat-un-nissa filed a suit in which 
sho impleaded Abdul Rashid and Kaniz 
Fatma as defendants. Tho suit was one 
for recovery of possession of tho one-fourth 
share in certain specified semindari property 
which had came to the plaintiff by inher¬ 
itance on tho death of her sister. Tho allega¬ 
tion made in tho plaint was that tho defendant 
Abdul Rashid had improperly taken posses¬ 
sion of tho whole of the zemindari property 
of the deceased, and that ho was purporting 
to do this in tho name and in the interests of 
his minor daughter Kaniz Fatma. This last 
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allegation was supported by the fact that mu¬ 
tation of names in the Revenue Court bad 
been effected at the instance of Abdul Rashid 
in the name of Kaniz Fatima. 

On the 30th of January 1917 the suit was 
brought out of which the present appeal 
has arisen. Musammat Qudrat-un-nissa was 
again the plaintiff and the defendants 
wero the same, namely, Abdul Rashid and 
Kaniz Fatma. In this plaint the allega¬ 
tions are that the dower-debt due from Abdul 
Rashid to Musammat Ashraf un-nissa was 
Rs. 10,00 J which was unpaid on the date of 
Ashraf-un-nissa’s death. Her husband being 
himself an heir to the estate to the oxtent of 
one-fourth, it was assumed that one-fourth of 
this debt had been automatically discharged, 
inasmuch as the husband had himself inherit¬ 
ed the right to receive the 6amo. The plaint¬ 
iff had obtained a succession certificate in res¬ 
pect of the balance of Rs. 7,500 which then 
constituted the whole of the debt duo to the 
estate of the deceased. She sued to rccovor 
one-third of this, or Rs. 2,500, for her own 
benefit and the remainder of Rs. 5,000 for the 
benefit of the defendant Kaniz Fatima, whom 
she described (somewhat loosely) as being “ in 
collusion” with the first defendant in this 
matter. The fact of courso was that Kaniz 
Fatima as a minor, living under the guardian¬ 
ship of her father, was not in a position to 
prefer any claim in respect of her own share in 
this dower-dobt. Kaniz Fatima died while this 
suit was pending and, after making necessary 
amendments in the plaint, Qudrat-un-nissa 
obtained a decree for Rs. 2,500 due to her 
from the defendant Abdul Rashid alone. The 
suit was resisted on various grounds, one 
of the picas taken being that the dower-debt 
was not Rs. 10,000, but Rs. 160 only. The 
suit was decreed by the Trial Court as stated 
above and an appeal by Abdul Rashid was even¬ 
tually dismissed by the District Judge, after 
most unfortunate delay, duo to the fact that 
the defendant had wrongly Gled the appeal in 
the first instanco in this Court. Upon a 
second appeal the learned Judges of this Court 
have differed, as already noted, upon the 
question of law. The result of their difference 
was that Abdul Rashid’s appeal was again 
dismissed. 

The question of law is as follows :—It was 
contended throughout that the present suit was 


barred by the provisions of O. II, r. 2, of the 
Code of Civil Procedure, on the ground that 
Musamviat Qudrat-un-nissa was under an 
obligation by law to have claimed in the pre¬ 
vious suit instituted by her on the 10th of 
November 191-1, the relief whioh she sought 
in the present suit. 

In considering this point we are bound to 
treat the subsequent death of the girl Kaniz 
Fatima as a mere accident which has no bear¬ 
ing on the determination of the question 
before us. That question refers us back to 
the 10th of November 1914, the date of the 
institution of the first suit. In substance, two 
more or less distinct points have been argued 
beforo us. On the one baud, it has been 
sought to ignore or put on ono side, for the 
sake of argument at any rato, the position of 
Kaniz Fatima as a defendant in both suits and 
to discuss the question ouly in so far as it 
affects the defendant Abdul Rashid. The 
appeal cannot really bo dee ded on this basis 
and it is not iucumbont on us to disouss tho 
purely hypothetical question thus raised at any 
longth. The learned Judge of this Court, who 
decided in favour of Musammat Qudrat-uu- 
nissa, has referred to an important decision by 
their Lordships of the Privy Council, Pitta- 
pur Raja v. Suriya Ran (l), which comes very 
near to determining by authority tho question 
now before us. Wo have also been referred 
to a number of other decided cases, the most 
important of which sooms to bo that of Maho¬ 
med Riasat Aliv. Basin Lianu, (2). The correot 
definition of tho expression ‘cause of action,’ 
which has been quoted in numorous decided 
cases is that these words include every faot 
which it would be necessary for the plaintiff 
to prove if traversed by tho defendant in 
order to support his right to tho judgment of 
tho Court. On tho strength of this definition it 
is contended that in the claim for recovery of 
possession over a share of the zemindari prop¬ 
erty the plaintiff’s complete cause of action 
consisted, not ouly of tho fact that sho was an 
heir to one-fourth of the cstato of tho decascd 
lady under tho Muhammadan law, plus tho 
fact that tho property claimed had formed 
part of that estate, but also of the further fact 

(l) 8 M. 620 ; 19 1. A. 11C ; 9 In<l. Jur. 274 ; 4 
Sar. P. 0. J. CSS ; 3 Ind. Dec. (N. 8.) 366 (P. 0.). 

(‘2> 21 G. 167:20 1 A. 165 ; 17 Ind Jur. 484 ; 6 
Sar. P. 0. J, 874; Rafique and Jaok?on'a P. O. No. 108 
10 lad. Deo. (N. 8.) 78/ (P. 0 ). 
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that Abdul Rashid was wrongfully keeping her 
out of possession over the same. The Madras 
case was very similar; but it so happened 
that the plaintiff in that case had obtained 
possession peaceably over the immoveable 
property claimed, after the death of the person 
from whom she had inherited, and that her 
cause of action was based upon a subsequent 
ouster by another of the heirs who was, 
as in the present caso, the husband of the 
deceased. Wo think it sufficient to say that 
wo doubt whether a valid distinction can bo 
drawn between that case aud the oue be¬ 
fore us, even if we limit our consideration to 
tho position of the defendant Abdul Rashid. 

When, however, wo pass on to consider the 
position of the defendant Kaniz Fatima tho 
caso seems much clearer. She was bevond 
question a necessary party to tho first suit. 
Her father Abdul Rashid was sheltering him¬ 
self behind her and by obtaining mutation of 
names in the Revenue Court in her favour, ho 
was putting her forward, and not himself, as 
the rival claimant to tho property which 
M usammat Qudrat un nissa was seeking to 
recover. In order, therefore, to obtain in 
that suit the relief which she was asking 
from tho Court, Husn-mm't Qudrat-un- 
nissa had to implead both Abdul Rashid aud 
Kaniz Fatima. In the second suit, for re¬ 
covery of tho outstanding balance of the 
dower-debt Musammat Kaniz Fatima again 
appeared in the array of defendants but the 
cause of action as against her was wholly 
different. The suit was actually being brought 
in part for her bonetit. The cause of action 
against her, that is to say, tho fact which ren¬ 
dered it necessary for her name to appear on 
the record as a defendant, was that, being a 
minor girl living with her father, who was tho 
debtor aga'nsb whom tho suit was brought, sho 
was not in a position to join with Musammat 
Qudrab-un nissa in preferring any claim against 
Abdul Rashid. U seems to us, therefore, that 
the learned Judge of this Court was right 
when ho affirmed the decision pronounced hv 
the two Courts below and overruled tho pica 
based upon the provisions of O. 11, r. 2, of 
tho Code of Civil I'roccdure. 

We dismiss this appeal with costs, includ¬ 
ing fees on tho higher scale. 

K. s. D. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 69 of 1921. 

August 7, 1923, 

Present :—Mr. Tustico Spencer and 
Mr. Justice Devadoss. 

K. P. S. KARUTHAN CHETTIAR 
—Petitioner-Creditor—Appellant 

versus 

R. M. N. RAMAN CHETTY— Insolvent- 
Debtor— Respondent. 

Provincial Insolvency Act (III of 1007) see. 49— 
Application by creditor — Ord< r of dismissal without 
enquiry—Creditor whether person aggrieved—Appeal 

A creditor is not a ‘'person aggrieved” by a final 
order piflfled after enquiry by the Court ur»dor sec- 
tion 53 of the Provincial Insolvency Act 1907. But 
whonthe application of tbo oroditor U dismissed with¬ 
out inquiry without receiving any report from tbo 
Receiver and without stating any reasons oxcopt that 
tho oroditor U not intorosted in making tho applica¬ 
tion, tho credit >r H a “person aggrieved" by the order 
and can prefer on appeal against it to tbo H'gh 
Court. 

Ayappa Aaiucir v Manicka Asari , 27 Ind. Oaa. 211 
40 M. 6*30, distinguished. 

Gujar Shahv. Barkat AH Shah 50 Ind. Ca^- '41, 
1 L 213; Palaniapyu CJutty v. Subramaniam Chetty 
51 Ind. Gas 710; 11 L. W. 145 ;(1*.)20) M. W. N. 135; 
38 M. L J. 308, not followed. 

Appeal against tho order dated 7th Septem¬ 
ber 1920 of tho District Court, Ramnad, 
Madura, in C. M. P. No. G3 of 1919 in I. P. 
No. 27 of 1913, on the filo of tho Court of tho 
Official Receiver, Ramnad, in I. P. No. 15 0 
of 1913, on tho Glo of tho District Court ot 
Ramnad, Madura. 

Mr. C. S. Venkatachariar, for tho Appollant. 

Mr. L. A. Clovindaraghava Aiyar, for tlio 
Rospondent. 

JUDGMENT. -AU that tho creditor did 
in this caso was to move the Court to tn & 
action under section 13, Provincial Insolvency 
Act (III of 1907). Tho District Judge mipht 
very well have asked tho Receiver to mvosci- 
gate tho allocations of fraud l ut there was no 
occasion for him to dismiss tbo creditors 
petition without station any reason exoep 
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that the oreditor was not interested in making 
the application, and without any enquiry and 
before receiving a report from the Receiver. 

In Ayyappa Nainar v. Manicka Asari (l), 
the Court took cognisance of the complaint, 
held an enquiry and refused to frame a 
charge. We do not question the authority 
of this decision for the proposition that a 
creditor is not "person aggrieved" by the final 
order passed after enquiry by the Court under 
section 43. 

In Gujar Shah v. Barkat All Shah (2), and 
in Palaniappan Chetty v. Subramaniam Chelty 
(3), tho omission in section 43 to give creditors 
a right to movo tho Court by application similar 
to that provided by section 13, is made a ground 
for holding that a creditor has no ‘ legal grie¬ 
vance ’ if the Court declines to entertain his 
petition. With duo respect, we think that no 
words are required to enable a creditor to move 
the Court under section 43, and if Courts were 
not so moved either by the Receiver or by one 
of the crediters, cases of their taking discipli¬ 
nary action against debtors in the oxcrcise of 
their insolvency jurisdiction would be very 
few and far between. As the petitioner was 
‘ aggrieved ’ by the Lower Court’s order dis¬ 
missing his petition without onquiry, an appeal 
lies to this Court. 

Wo set asido tho District Judge’s order 
dismissing the appellant’s petition and we 
direct him to keep it ponding until tho enquiry 
is complete and till final ordors have been 
passed as to the action to be taken by the 
Court under 6oction 43. 

The appellant’s costs in this appeal and in 
tho lower Court will be borne by the respon¬ 
dent- 

v. n. v. Appeal accepted. 

( 1 ) 21 lud. C*a. 2a ;40 SI. 630. 

(2) 6f> lad. Can’ 744 ; 1 . L. 213. 

(3) 54 Jnd. Can. 740 ; 11 . L. W. 145 ; (1920) M. 
W. N. 135 ; 38 M. L. T- 339. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 536 of 1923. 

November 13, 1923. 

Present Mr. Justice Sulaiman. 

EAST INDIAN RAILWAY COMPANY — 

Applicant 

versus 

SRI RAM MAHADEO— 

Opposity party. 

Railways Act (IX of 1890). s. 72 —Risk Note, form 
B, goods consigned under—Loss oj Goods—Railway 
Company negligence of—Burden of proof. 

In the case of loss of goods oonsigned under Risk 
Note, form B, the burden of proving lhat tbe loss was 
caused by tho wilful neglect of Railway servants lies 
prima facie cn the consignor. 

But where oiroumstanoes are established either by 
ditoot evidence produced by the plaintifl or by tho 
oross-examinatiou of the defendants' witnesses, from 
whioh oiroumstancos wilful n.glect or nfgligonce 
oan be inferred, the burden must then be shifted to 
tho Railway Company. 

Plaintiff sued to recover damages for tho loss of 
certain bags oonsigned to a Railway Company under 
Risk Note, form B. It appoared that the wagon car¬ 
rying these bags was intaotat tho time of its arrival 
at its destination, but was allowed to remain on 
a suliug for two days beforo teing unloaded. It 
appeared furthor that tho wall of the Railway yard 
was broken on the Jungle side of tho wagon and had 
beon broken open and the goods stolen in tho yard ; 

Pcld, that under tho oiroumstanoes it was open to 
tbe Court to infer that there had boon wilful negleot 
by the Railway Company. 

East Indian Railway Company v. National Behari 
l al 39 Ind. Oas. 130; 39 A. 418; 15 A ; L. J. 821, 
relied on. 

Civil Revision from tho order of the Judge, 
Small Cause Court, Cawnporo, dated tho 27th 
August 1923. 

Mr. L. P. Zutshi, for tho Applicant. 

JUDGMENT. —This is an application in 
revision arising out of a Small Cause Court 
matter. Tho plaintiff was tho consignee of 
126 bags, wbioh woro loaded at Kiddorpur 
station, and woro despatched to Cawnporo. 
Tho wa.-^on admittedly arrived at Cawnporo 
on the 27th of December 1921 and the seals 
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on the waggon wore found intact. As the 
Railway Company had many other waggons 
to unload, this waggon was put on a siding and 
remained thero for two days. On the 29th of 
December it was reported that the seals on 
one sido of the waggon were broken. When 
the contents were checked it was discovered 
that six bags were missing. After a lengthy 
correspondence, which came to nothing, the 
plaintiff instituted the present suit to recover 
damages for the loss of the bags. 

o 

The Railway Company took several pleas in 
defence, bub three main if sues wero framed 
by the Trial Court. The first was whether 
the Risk Note absolved the defendant Com¬ 
pany of ail liability or not. ! lie second was 
whether the goods wero stolen at Cawnporo 
yard and whether the Risk Note (Form B) 
applied and whether the defendant Company 
was guilty 01 willul negligence or not. And 
the third was to what money the plaintiff 
was entitled. 

The learned Judge of the rrmall Cause 
Court found these issues in favour of the 
plaintiff and granted him a decree. The 
defendant Company has come up in revision, 
and on its behalf it is urged that the findings 
of the lower Court aro quite insufficient, and 
further that the burden lay on the plaintiff to 
prove that there was either a wilful neglect 
oi the Company or theft by or on account 
of the wilful neglect of its servants. 

I am hound to concede that, under the con¬ 
tract, which took the shape of the Risk-Note 
(Form 15), a prima facie burden lay on the 
plaintiff to provo neglect or theft of the kind 
mentioned therein. I agree that mere proof of 
the lo-s of the goods would not be sufficient to 
entitle the plaintiff to a decree. This was 
the view expressed by a Bench of this Court 
iu the case Enst In fan Railway Company v. 
Nathmal IJehari L d ! i j, and the same view 
has prova 1« d in other High C ourts also. 1 do 
not, however, take that rule to mean that in 
no case can the burden of proof ho shifted to 
the defendant. It is obvious that the evi¬ 
dence, it any, ol wilful neglect or negligence 
is within the special means of knowledge of 
the Rad way * oinany, and it is oidiuarily 
very difficult for a plaoibiU to • stahlish that 
the Iofs was due to the wilful neglect oi 

(1) 00 Ind. Caj. 180 ; 00 A. 418 ; lb A. L J. 821. 


the Company. Nevertheless, I concede that 
under the terms of the contract the burden 
is prima facie on tho consignee. Bub I am 
of opinion that, where certain circumstances 
have been estalished, either by direct evi¬ 
dence produced by the plaintiff or by tho 
cross examination of the witnesses for the 
defendant, from which circumstances wilful 
neglect or negligence can be inferred, the 
durden must then bo shifted to the defendant 
Company. Such circumstances, coupled with 
the patent fact that the packages have been 
lost, may justify a Court to hold that the 
burden has been discharged. 

As to tho case of East Indian Railway 
Company v. Nathmal Behari Lai (l), referred 
to above, it is to be noted that the only cir¬ 
cumstance which the plaintiff had thero proved 
was tho fact that tho goods had been des¬ 
patched and on arrival of tho train in Cawn- 
pore seals of the doors of five waggons wore 
found to have been broken and six bags of 
sugar found missing. The learned Judges 
were doubtful whether it was not a case of 
theft from a running train. 

In a recent case decided by the House of 
Lords, namoly, H . C. Smith Ld. % v. Great 
11 extern Hallway Company (2), it was laid down 
that tho burden of proving in the first instance 
that tho loss sustained arose from tho wilful 
misconduct of the Company's soverants was 
thrown upon the trader. In that case also all 
that the plaintiff was able to show, as will 
appear from the remarks on that page, was 
that he had proved tho delivery of the goods 
to the Railway Company’s servants, and ho 
pub in evidence subsequent correspondence 
between himself and the Railway Company 
which suggested that tho Company was very 
reluctant to supply information to the plaintiff. 
On behalf of the plaintiff it was urged by his 
Counsel that the wilful misconduct on the P al « 
of the Company’s servants must bo inferred 
from the subsequent correspondence. Their 
Lordships did nob accept that contention, and 
found that the burden of proving wilful 
neglect had not been discharged. 

In the present case I bud that tho learned 
Judge of tho Small Cause Court had bofoio 
him a clear issue at to the wilful negligence 

(•2) (1922) 1 A. C. 178 at p. 183; 9 1. L. J- K * 

428; 27 C. W N Cas. 217; 88 T. L. K. 359- 
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of the Company. In the course of his judg¬ 
ment he ha3 pointed out that the yard where 
the waggon was kept was a very large one 
and that its wall on the jungle side was 
broken at several placos at the time when 
the goods were stolen. He has also com¬ 
mented on the fact that the Railway Company 
took two days to unload the goods after their 
arrival at the station. Having considered 
these circumstanoes lie remarks, “ If the goods 
are lost ou account of the Railway Company's 
not making proper arrangements the Railway 
is liable. Further on ho remarks that it 
was clearly not a case of theft from a run¬ 
ning train. In view of these findings, I am 
unable to hold that the judgment of the 
learned Judge of the Small Cause Court is 
wrong. There were certain oiroumstaucea 
before him from which it was open to 
him to infer that proper arrangements had 
not been made by the Railway Company, and 
that, therefore, there was a wilful neglect, llo 
was entitled, therefore, to hold that the bur¬ 
den had boon discharged. In view of this. I 
am unable to intorfore. The application is 
rejected. 

s - D. Application rejected. 

M. A. A. 


MADRAS HIGH COURT 

Appeal against Order No. of 9 1922. 

December 5, 1923. 

Present :—Mr. Justico Krishnan and Mr. 

Justico Waller. 

K AR A KK ATT ID ATHIL R Y R A PP A N 

NAMELY AR— Plaintiff— Appellant 

versus 

KALLIYATT THAZHATHVEETIL 

AND ANOTHER—DEFENDANTS — 

Respondents. 

Court-Fees Act (VII oj 1870), s. 7, cl. I, ( e ), XIV (/) 
— Suit for declaration—Jurisdiction value how deter, 
mined-Suit for declaration that plaintiff is liable to 
pay royalty at particular rate. 

In a auit for a declaratory dooreo the jurisdiction 
value cannot bo held to be higher than the valuo of 
the aubjeot-matter in dispute betwoen the parties. 


A suit by the plaintiff, one of the owners of oertain 
hilla for a declaration that ho Is liable to pay Aclm. 
palisha, a kind of royalty only at a particular rate 
and not at the higher rato olaimed by the defondant 
is one for a declaratory deoree without any conse 
quential relief. The jurisdiction value of such a suit 
must be determined by the value of tho subject-mat¬ 
ter in dispute which is tho oapitalised value of the 
diflrenee in the yearly payment between what the 
plaintiff admits is_a proper charge on the property 
and the amount oiaimed aooording to him by the de¬ 
fendant. 


Ganapathi v. C hathu, 12 M. 229 ; 24 Ind. Deo. 
(N.S.) 505; followed. 

Suoli a suit as the abovo oannot bo regarded as a 
suit for abatement of rent falling under s. 7 , 0 1. 11 
If) tho Court-Foes Aot, nor as one for a right to some 
benofft arising out of land under s. 7, ol. 4 (»), nor 
even as a suit for a sum of money periodically pay¬ 
able and falling under 8 7, ol. 1 of tbo Aot 


a™ at ” c 9“™ v. Mahbub Ali Shah, 56 Ind. Caa 

: , 4 . 2 f . A - 8 ? 3 ; 13 A. L. J. 328 ; 2 U. P. L. It. (A) 
149, distinguished. 7 


Appeal against the order of tho Court of 
ho Subordinafco Judge, Tellichorry, dated 
13th July 1921, m O. S. No. 44 of 1920. 

Mr. K. Govinda Marar, for tho Appellant. 

Mr. V. P. Karunakaran Natnbiar, for tho 
Respondent. 

JUDGMENT. 

Krishnan, J.:— This is an appeal against an 
order of tho bubordmato Judge of Tellichorry 
returning the plaint filed in his Court in O. S. 
No. 44 of 1920 for presentation to tho proper 
Lourt. 1 ho s ubordinate Judge held that tbo 
suit was designedly overvalued in order to 
'ring it within his jurisdiction and that, if pro¬ 
perly valued, it fell within tho jurisdiction of 
the 1 strict Munsif. The suit was for a declara¬ 
tion that the plaintiiT was liable to pay Achu 
palisha, only ut tho rate of 150 seers of paddy 
per annum .n respect of the plaint mentioned 
oLo’a ’ and that he was not liable to pay 
doJ3,8 seers of paddy which tho defendant was 
claiming. \\ hat the origin of this liability to 
pay drAu palaha was 's not stated, bub tbo 
.ability itself is admitted. It would seem from 
the plaint that the total 5093.8 seers of paddy 

! 5 oh . arfied U ^ D 16 hills of which the plaintiff 
Das become the owner of 5-Uhills, tbo defend¬ 
ant apparently being now the owner of some of 
the other hills. The defendant's right to this 
A ( hn palisha is not based upon bis ownership 
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of any property, but it is conceded that the 
defendant in his capacity as the head of his 
Kalliatt Thazhatha Veedu tarwad and as 
Cralan of Kalliatt Vayathur Kaliss Dovaswam 
is entitled to be paid A ehu palisha by every 
one who is the owner or j>'nmi of the hills in 
question. The Subordinate Judge treated the 
suit as one falling under section 7, clause, li, 
sub clause (f) of Court-Fees Act as a suit for 
abatement of rent, and applying the Suits Valu¬ 
ation Act, ho estimated the jurisdiction valuo 
at the valuo of the amount of the rent payable 
for a year. Thus valued, he held the suit was 
for a sum far below ttie maximum amount 
fixed for the jurisdiction of the District Munsif 
and directed the plaint to he returned. This 
view of the Subordinate Judge can hardly he, 
and has not been attempted to he, supported, 
as clause 11, applies only to suits between the 
landlord and tenant. It is impossible to say 
that there is any such relationship between 
the plaintiff and the defendant in this case. 
The plaintiff is the full owner or jenmi of the 
5j lulls ho claims, and whatever the exact 
nature of Achu palisha may he, it is not rent. 
It seems to bo some kind tf royalty that is pay¬ 
able to the defendant's family from these 
hills. 

It was attempted by the plaintiff to bring 
the case under section 7, clauso 4 (e) as a 6uit 
for a right to some benefit which will arise 
out of land. Wo do not think that the suit can 
well he considered as falling under that clause 
either, for thoro is no benefit involved in this 
caso arising out of land in favour of the 
plaintiff. If there is any bonotit at all, it is 
one that goes to the defendant and the clause 
refers to a suit for a right to some benefit. 
The Subordinate Judge was, therefore, right in 
overruling that contention. 

It was further contended before us by tho 
defendant-respondent that tho suit may ho 
held to fall un ler section 7, clause 1, as one for 
money or other sums payable periodically. Here 
again the argument fails. The suit by th plaint¬ 
iff does not claim any sum of money at all. 
Shasudl B&jii *>i v. Mahbub All Shah (i ) c t> d 
by tho defendant is thus clearly distinguishable 
as that was for a sum of money payable to 
tho plaintiff. After a careful consideration 
we have come to tho conclusion that this is a 
suit for a declaratory decree without any con- 

(1) 54 led. Cas. 803; 42 A. 8&3 ; lb A. L. J. 321 ; 
24 P. L, R. (A) 149. 


sequential relief. "What the plaintiff really 
prays for is that the Court should declare that 
he is liable to pay only ICO 6eors of paddy as 
Achu palisha on a proper apportionment of 
the total amount payable on all tho hills. The 
question thus is, how is such a suit as that to 
be valued for purposos of jurisdiction ? The 
Suits Valuation Act does not help us to sottlo 
this question. But we have come to the con¬ 
clusion that, in a suit for a declaratory decree, 
tho jurisdiction valuo canDot be held to bo 
higher than the value of the subject-matter 
in dispure between parties. This was the view 
taken in Ganapathi v. Chathu (2), and wo 
adopt that view and hold that the jurisdiction 
value of this suit must be determined by the 
valuo to bo put upon tho subject-matter in 
dispute in this suit. Tho subject matter in 
dispute hero is the difference between what 
tho plaintiff admits is a proper charge on his 
property and the amount he says tho defend¬ 
ant is insisting upon being paid, namely, 
the difference between 150 seers and 359; 
seers. That comos to 209; seers of paddy 
a year. Tho declaration which tho plaint¬ 
iff seeks, if allowed to him, will relieve 
him from the liability to pay tho difference 
between those two sums for all time, and, 
therefore, in estimating tho valuo of the 
subject-matter in dispute, we think wo must 
take tho capitalised valuo of that right. 
Assuming that 5 scors of paddy is worth a 

rupee, which is itsoif a high commutation 
rato, and assuming that 20 years purchaso or 
even 25 years' purchase is tho capitalised value 
of tho yearly payment, the total value of tie 
subject-matter would nob oomo to more than 
about Rs. 1,000. In this view the caso would 
clearly fall within tho jurisdiction ef too 
District Munsif. It was not open to tno 
plaintiff to put the jurisdiction valuo a 
Its. 5,000 so as to bring it within the cog- 
n./.anco ol the Subordinate -ludgo app&rcn y 
with the object of defeating the plea ot >u 
c ite by the defendant. In the result, we up ° 
the order of the Subordinate Judge t 
not for tho reasons given by him and uism< 
the Civil Miscellaneous Appeal with costs. 

Waller, J :—I agree. 

K 3 Di Appeal dismissed. 

(2) M. ‘228 ; 4 Ind. Dec. (N.S.) 606. 
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NAZIR A11MAO V . MUHAMMAD SHARIF 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 69 of 1923. 

February 13. 1924. 

Present :—Mr. Justice Walsh and Mr. Justice 

Ryves. 

Sheikh NAZIR AHMAD and others 
—Defendants— Appellants 
versus 

Sheikh MUHAMMAD SHARIF and 
others—Plaintiffs—Respondents. 

U. P. Land Revenue Act ( III oj 1901), s. 283 {K) 
~Application for partition—Subsequent suit /or ex¬ 
clusive possession, whether maintainable—Jurisdiction 
of Civil Court. 

Where proceedings lor partition under the provi¬ 
sions ol the U. P. Land Revenue Aot are pending a 
suit by one oo-sharer for exclusive possession of 
certain plots and lor damages for the value of the 
crops misappropriated by the defendants, is excluded 
from the cognisance of a Civil Court. 

Qancsh Tewari v. Sahib Panic, 25 Ind. Cas, 42 ; 12 
A. L. J. 949 ; Subliag Singh v. Dip Narain Singh, G4 
lnd. Cas. 481 ; 44 A. 74 ; 19 A. F. J. 865 ; (1922) A. I. 
R. (A) 158, followed. 

Appeal from au order of the District Judge, 
Azamgarh, dated tho 26th January 1922. 

Mr. Mukhtar Ahmad, for tho Appellants. 

Mr. M. A, Aziz for Iqbal Ahmed, for the 
Respondents. 

JUDGMENT.—Tho plaintiffs and defend¬ 
ants in this suit aro both co-sharers of Mauza 
Nandput. The plaintiffs applied for partition 
under tho provisions of the Land Revenue 
Act, Aot No. Ill of 1901, U. P, Both the 
plaintiffs and the defendants were parties to 
those proceedings. Subsequently, tho plaint¬ 
iffs brought this suit against tho defendants 
alleging that they wore in exclusive poss¬ 
ession, and had been in exclusive possess¬ 
ion for a long time, of cortain plots of 
land in tho village, tho numbers of which 
aro given in the plaint. They said that they 
had sown wheat and barley on these plots, 
and that tho defendants had trespassed 
and wrongfully cut the crop. They asked for 
a decroo for exclusive possession of the plots 
aad for Rs. 165 damages, the value of the crop 
misappropriated by tho defendants. All these 
plots wero included in the lands of which part 
tion was pending. The defendants in their 
I C—44 


first plea urged that 'the suit was barred by 
section 233 (k) of the Land Revenue Act. The 
learned Munsif upheld this plea and dismiss¬ 
ed the suit in limene on tho ground that it 
was barred by that section. The plaintiffs 
appealed, and the lower Appellate Court allow¬ 
ed the appeal and remanded the suit for 
determination cf the remaining issues. Tho 
defendants come here in second appeal from 
that order of remand. It seems to us that the 
Legislature has given Revenue Courts exclu¬ 
sive jurisdiction over the partition of a mahal 
among recorded co-shares, and has, therefore, 
provided by section 233 (k) that no person 
shall institute any suit or other proceedings in 
the Civil Court with rospect to partition or 
union of mahals except as provided in sec¬ 
tions 111 and 112 Tho learned Judge of 
the Court below has held that the claim 
for damagos would undoubtedly lio in a 
Civil Court, and if the Trial Court was 
right, the plaintiffs were without a 
remedy. There is no doubt that, if the plain¬ 
tiffs had framed their suit so as to confino 
their claim merely to damages, they might 
have succeeded. But they have chosen to 
join this claim to a claim to obtain exclusive 
possession of certain specified plots, which 
undoubtedly are tho subject of tho partition. 
The learned Judge of tho Court holow says 
that the plaintiffs do not raise any question of 
proprietary title, and, therefore, the jurisdiction 
of the Civil Court is not ousted. One of the 
matters which tho Revenue Court has to con¬ 
sider is, what particular plots should bo given 
to a particular co-sliaror on partition, and it 
seems to us that, where suit is brought to force 
tho hands, as it wero, of tho Revcnuo Court, 
or to embarrass it in coming to a decision on 
such a question, that such a suit is exoluded 
from the cognizance of a Civil Court. We 
think that this is concluded by authority, 
Ganesh Tewari v. Salik Pande (l), which was 
approved of in Bam Subhaj Singh v. Dip 
Narain Singh (2). 

Tho result is that we allow this appeal, set 
aside the order of the Court hefow and restore 
the decroo of tho fiirst Court. Tho apollants 
aro entitled to their costs in this Court. 

K. s. d. Appeal allowed. 

(1) 26 lnd. Cas. 82; 12 A. L. J. 949. 

12) 64 Ind. Caa. 498; 44 A. 71 ; 19 A. L. J. 805; 
(1922) A. I. R. (A.) 158. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 1864 

of 1921. 

February 1, 1924. 

Present :—Mr. Justice Suhrawardy 
and Mr Justioo Pago. 

NALINI BHUSAN GUPTA 
and others—Plaintiffs — 
Appellants 

versus 

ALT MIA and others—Defendants— 

Respondents. 

Bengal Tenancy Act (Vlll of 1835). s. 84 — 
Abwab— Imj*rovcmcnt of dak and bhet expenses if 
abwab—Construction of lvabuliyat. J 

Whoro in a liabuliyat tbo rent of tho laid wa 3 fixed 
at a osrtain rate and over and above that tho tenant 
was to pay a cortain amount for the iinproment of 
<I(i7< and bhet oxpsnses in respect of the land and tbo 
total amount was payable in instalments for whioh 
dak hi las were to bo givoa : 

lie lilt that tho amounts fixed under improvement 
of dak and bhet ox ponses were not abwabs and wore 
rovokablo by the landlords as they were clearly in- 
tonded to bo iuoludod under tho rent payable by tbo 
tenant. 

A document has to ba construed as a whole and 
tbo intention of tho parties gathorod from tho nature 
of tho entire contract. 

Appeal against tho decree of the Subordin¬ 
ate Judge, 1st Court, Backcrjunge, dated the 
23rd Juno 1921, modifying tho decree of the 
Munsif, 2nd Court at Bhola, dated the 24th 
April 1920. 

Babu Gunada Charon Sen, with Bahu 
Suresh Chandra J'alnkdar a for the appellaut: 
This suit is one for arrears of rent at the 
rate of Rs. 33 per annum and tho solo question 
is whether a certain part of it should he con¬ 
sidered an abwab under section 14 of Bengal 
Tenancy Act. 1 he tenancy was created in 
1895 by means of a K, bid7ij.it, tho terms of 
which are very important. Thoy will reveal 
that this part is really consolidated with rent 
and cannot he treated as an abwab. Reads 
Kahuliyat, The Dali and the Bet expenses 


arc to he collected together with tho rent. 
This question always depends on the terms 
of the contract itself. Although there is a 
rate, the rate is added to the amount in 
dispute and the whole is not only described as 
rent hut is distributed uniformly over ten 
instalments. Reads Kahuliyat: Bejoy Singh 
Dhudhuria v. Krishna. Bc.chari Biswas (l). 
Beyond these particular items to be paid 
annually here are other items which are to 
ho paid on different occasions. These latter 
items are abwabs hut tho former ones are 
not: cites Chuttan Mahion v. Tilakdhari 
Singh (2), 11 ad ha Prasad Singh v. Bal Rowettr 
Kaeri (3), Kulanand Singh v. Eastern Mort¬ 
gage Agency Co., (4). 

Babu Brobtodh Chandrakar, for tbo Re¬ 
spondent. 

Tho Kahuliyat is very carefully drawn 
and clearly proved that this sum is separate 
and distinct from rent. Two rates of rent, 
one for the agricultural and homestead lands 
and the amount so calculated is really rent. 
The test must bo abwab. The only difference 
is that whereas this sum is to he paid annually 
the Rajhhat and other taxes are to be paid 
occasionally. But that cannot oouvert it 
into rent, whose rate has already been fixed 
in tho previous portion of the document: 
cites Alalhura Prasad v. Lala Singh, (5). 

In this case tho Full Bench and Privy 
Council oases in THakdari Singh v. Chulton 
Mahtun, (G) wore considered Also Radha 
Char an Ray v. Golak Chandra Ghose{l). There 
is a distinotiou. In these there was realisa¬ 
tion of total amount Kalar Singh v. Mathura 
Prasad (8). In this case there has boon no 
such realisation at the higher rate Kalar 
Singh v. Mathura Prasad (8). Tho Settlement 
Record is in my favour. That raises a presump¬ 
tion : cites Bejoy Singh Dhudhuria v. Krishna 
Biswas 11). This later case has discussed all 
previous oases and is directly in point. 

(1) 41 led. <J»3. 6G1; 21 0. w. N. 953; 45 0. 259- 

(2) 11 G. 175 (F.B-); 8 lad. Deo. (N.S.) 87G. 

(8) 17 G. 7 26 (F.B.); 5 led. Deo. (N. S.) 1426. 

(4) 19 lad Cas. 701; 18 C. L. J. 88. 

(5) 17 Ind. Gas. 177; 16 C. L. J. 296; 40 O. 
806. 

(f.) 17 C. 181; 1G I. A. 155; 18 Ind. Jur. 251; 6 Sar. 

P. C. J. 408; 8 Ind. Cas. (N. 8.) 625 (P.G.). 

(7) 81 C. 884, 8 G. W. N. 529. 

(8) 25 Ind. C. 517; 19 C- L. J. 402. 
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JUDGMENT. 

Suhrawardy, J. —This is a suit for rent 
for the year 1322 to 1325 at the rate of 
Ea. 33 per annum, and interest on arrears of 
rent has also been claimed. The claim for 
rent is based upon a kabuliyat dated the 23rd 
June 1875. The defence was that rent was 
not as claimed by the plaintiff but the actual 
rent was Rs. 28-12-9, the balance being in the 
nature of an abwab and hence irrecoverable. 
The determination of this question depends 
upon the construction to bo put upon the 
kabuliyat. A largo number of cases have 
been placed before us in which the question 
as to whether a portion of tho rent olaimod 
was abwab or not was raised and decided in 
one way or the other on the construction of 
the contract in each particular case. It will 
not be necessary, therefore, to examine thoso 
cases, as we are called upon to construe the 
contract in tho present case. It will serve no 
usuful purpose to seek help from other forms 
of contract in interpreting the terms of tho 
contract in this case, as the learned Chief Jus¬ 
tice observed in tho case of Bcjoy Siuyh Dhwl- 
huria v. Krishna Behari Biswas (1). "It 
seems that tho rulo which had boon followed 
in this case is that each oaso must depend 
upon the proper construction of the contract 
before tho Court and if, upon a fair interpre¬ 
tation of tho contract, it can bo seen that a 
particular sum is specified in the contract or 
agreed to be paid as the lawful consideration 
for the uso and occupation of the land, that is, 
if it is really a part of tho ront, although not 
described as such, tho landlord oau recover 
it. Proceeding to interpret the contract 
before me it would bo necessary to quote that 
portion of the kabuliyat which relates to tho 
present enquiry. Iu tho first part of this 
kabuliyat, no doubt, ront has been fixed of 
culturable and homestead lands at a certain 
rate per kuni. To tho total amount of tho 
sum thus obtained certain other sums 
have been added under the head of improve¬ 
ment of Dak and Bhet expenses and the rent 
total is put down as Rs. 33. Thou follow tho 
instalments in which, not the rent of tho 
lands as fixed at a certain rate per kani but 
the whole Rs. 33 are to bo paid. This 
eum of Rs. 33 has to lie paid according to tho 
instalments mentioned therein and has to be 
Paid in ton instalments annually. After the 


instalments have been mentioned follow the 
following words which really have a great 
bearing on the true construction of this 
kabuliyat. The words are “ Rents Rs. 33 
according to above instalments I shall pay to 
your estate and receive dakhilas for same." 
Reading these words, it seems to mo that what 
the parties intended was that the rent of the 
land was fixed at a certain rate, but over and 
above that the tenant had to pay a oertain 
amount for improvement of Dak and Bhet ex¬ 
penses in respect of the land which also was 
intended to form part of the rent. No case 
has been placed beforo us in which all these 
circumstances have been combined. But 
there are cases in whioh one of those condi¬ 
tions exists; for instance, in the case of 
Mathura Prasad v. Tosa Singh (5), the circum¬ 
stance that rent was fixed at so much per 
bigha was mentioned iu the kabuliyat. But 
in other rospeots that kabuliyat is very 
different from tho prosont one. In that 
caso the tenant undertook to pay a cart 
load of husk over and above the rent, or, 
iu default, its value whioh was assessed at 
Rs. 5 per cart load. Two other circumstances 
there were in that case, namely, that tho 
plaintiff did not claim tho price of the husk 
at the rate mentioned in tho kabuliyat but at a 
higher rate alleging that that was the market 
rate at tho time. This additional sum was 
note raado a part of the ront. Then, again, in 
that case cesses wore not calculated on the 
rent as claimed. Iu these oircumstanoes, the 
Court held that tho olaim for the value of the 
husk must be taken as not a part of the rent. 
Iu this case wo have got a very important 
factor, namely, that the total amount payable 
by tho tenant according to tho calculation 
mentioned in the kabuliyat was distributed 
over certain instalments and the whole sum 
is mentioned in the kabuliyat as rent. This 
is a circumstance which is of a very great 
importance, as is observed by Chatterji, J., in 
the case of Bijog Singh Dhudhuria v. Krishna 
Behari Biswas (1 ). Tho real question is what 
was tho intention of the parties when they 
entered into the contract. That intention is to 
be gathered from the terms of tho contract. 
On the construction of tho kabuliyat before us 
1 havo no hesitation in coming to the con¬ 
clusion that the parties intended that tho sum 
of Rs. 53-0 under the head of improvement 
of Dak aud Bhet expenses should bo a 
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Part of the rent payable by the tenant. 
This view is further strengthened by the last 
clause of the above document. There it is 
stipulated that ou occasions of marriage aud 
other auspicious ceremonies the tenant shall 
pay Rajshuti and Selami according to the 
praotioe prevailing in bho Monza. This is 
clearly an abwab as it does not form part of 
the aotual rent. It has been hold in several 
oases that where a payment of a cortain sum is 
embodied in a cortain portion of the documont 
an 1 in another portion of the document some 
excess amount is mentioned it may fairly he 
inferrod from this circumstance that bho 
latter amount was not iintended as a part of 
the rent. In the present kabidiyat the entire 
sum of Its. 33 has been mentioned in ouo place 
whore the different items payable by the 
tenant are mentioned. Both the Courts below 
have taken the view that this amount claimed 
under head of the improvement of Dak and 
Bhzt oxponses is au abwab. They have 
como to this cnolusion by the fact that 
the rent of the land has been fixed at a 
cortain rato per kani. No dodubb that is au 
important circumstance to bo taken into consi¬ 
deration but that is not all. The whole docu¬ 
ment has to bo construed and the intention of 
the parties gathered from bho nature of the 
ontiro contract. There are some other circum¬ 
stances mentioned by the learned Munsif 
in his judgmonb though the lower Appellate 
Court does not roly upon thorn. But those 
circumstances do nor go very far bo enable us 
to interpret the document lb is found that 
bho plaintiff has failed to prove that ho had 
realised rent at the rato cla ; m3d. But it is 
also found that the defondant has paid sums 
of monoy from time to time to plaintiff which 
ho appropriated at the rate now claimed. 
Thou 11 io entry in the Record of R'ghts is also 
in favour of the defendants. That only raised 
tho presumption that the rent payable by tho 
dofondant is so much. I may mention 
horo that tho dofendaut admits that he 
is liable to pay rent at the rato of 
Rs. 28-12-G, but the Record of Rights 
shows the amount of rout as only Rs. 28. 
In constructing a contract, it is not necessary 
that it must bo proved that rent was realised 
at the amount mentioned in it. No doubt 
that circumstance would be of great assistance 
whore the terms are ambiguous. But 1 do 
ugt think that there is any ambiguity about 


tho terms here. I am of opinion that the 
view taken by the Courts below is wrong and 
that this appeal ought to succeed. In the 
construction I pub upon the kaJ/uliyat in this 
case tho plaintiff is entitled to a decree at the 
rate claimed by him. 

Tho result is that this appeal is allowed. 
Tho decree of the Court below sob asido and 
the plaintiff’s suit decreed for the amount of 
rent claimed with costs in all the Courts. 

Page, J.: —I am of the same opinion, The 
question whioh oalls for determination is, 
whether the items of dak and bhet expenses 
form part of the rent payable for tho use and 
occupation of the premises or are illegal ab- 
wabs under section 74, Bongal (Tenancy Aot’ 
In the courso of tho argmmont a number of 
cases wero cited before us. Tho law on the 
subject may, I think, bo ascertained from 
bho following oases: Cliultan Maliton v. 
Tilukdhari Singh (2), Radlia Prosad Singh v. 
Balkowcr Kocri (3), Sri Eanta Pershal 
Hazari v. Irshad Ali Sarkar (9), Kulanani 
Smgh v. Eastern Mortgage-Agency Coy. (4), 
and Bejou Singh Dhudhuria v. Krishna 
Bchary Biswas (1), little, if any, assistance can 
bo obtained from a consideration of tho 
faots in other cases because, in ‘my opinion 
the determination of tho question as to whe¬ 
ther the items in question form part of bho 
rent or whether they are abiuabs depends 
upon the construction of tho terms of the 
particular tenanoy in each case. The rule of 
construction to be applied, in my opinion, is 
that laid down by Mr. Justice Gbo3e 
in tho case of Radha Prosad Singh v 
Balkower Kotri (3). His Lordship ob¬ 
served : “It appoars bo mo that if, in 
auy given case, tho Court finds that any 
particular sum speciGod in bho lease is & 
lawful consideration for tho use and occu¬ 
pation of auy land, that is to say, if it is 
roally a part of tho rent although not desorib- 
ed as such, it would bo justiGod in holding 
that it is not an abwab and is recoverable 
by tho landlord,” I agree with Mr. Justioo 
Chattorjee that “ if the itoms other than the 
rent proper are consolidated with it aDci 
appear from the construction of the lease to 
have been included in and treated as part of 
tbe rent, so that the two items constituted 

(9) 17 Ind. Gas. 179; 16 C. L. J. 225. 
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the rent agreed upon at the creation of the 
tenancy, then the mere faot they are two 
items would not make the item other than 
the rent proper an abwab.” Applying the 
above test to the terms of the kabuliyat in 
this case, in my opinion, it is clear that the 
disputed itoms form part of the consolidated 
rent payable for the use and occupation of 
the premises and are not to be regarded as 
abwabs or illegal imposts on the tenant within 
the meaning of section 74, Bengal Tenauoy 
Act. It was urged on behalf of the tenant 
that because in the kabuliyat Rs. 6 a kani in 
respect of culturable paddy land and 
Rs. 8 a kani in lespect of homestead 
land is set out as the rent of such land, 
the rent must be regarded as made up of 
these two sums. But, in my opinion, reading 
the kabuliyat as a whole, that contention is 
not sound. In my opinion, by stating the parti¬ 
cular rates in respect of the paddy land and 
homestead land, the parties intended to discrim¬ 
inate between the rato which was payable for 
culturable land and the rato payable for home¬ 
stead lands ; but it was not intended that the 
rent calculated on that basis should be the 
sole rent payable in respect of the lands in 
question. This appears to me toibo olear from 
a perusal of the kabuliyat, because there is 
found in the kabuliyat in addition to the sum 
payable on the basis whioh I have stated a 
further fixed sum for dak and bhet kharach of 
Rs. 5 and odd. A line is then drawn, and a 
total of Rs. 33 is entered. From that it would 
appear that the sum of Rs. 33 was the sum 
whioh it was intended should be the amount 
payable for the use and occupation of land. 
The matter does not rest there, because it is 
afterwards provided in the kabuliyat that tho 
Rs. 33 shall be payable in stated instalments 
month by month ; and, further, it is provided 
thus, rent Rs. 33 according to above instal¬ 
ments I shall pay to your estate and accept 
dakhilas for same. In caso of dofault in tho 
payment of any instalment I shall pay 
interest at tho rate of one anna per rupeo per 
mensem. Now, in my opinion, having 
regard to the form of the kabuliyat, it would 
bo unreasonable to como to any conclusion 
other than that the fixed and definito sum of 
Rb. 5 and odd in respeot of dak and bhet 
kharach forms part of the consolidated rent 
payable in respeot of the premises. This view 
is further supported by the provision which is 


found in the kabuliyat that if any marriage or 
other auspioious oeremonios take place the 
tenant shall pay Rajdhuli and Selimi accord¬ 
ing to the practice prevalent in the mouza. 
The parties in this manner appear to me to 
have indicated that a distinction is to bo drawn 
between such occasional payments and tho 
Gxed and definite paymont of the items in 
dispute in this case. For these reasons, I 
•concur in tho order which has been pro¬ 
posed. 

M. B. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 103 of 1922. 

February 11, 1924. 

Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Piggott. 

GUR PRASAD MUKERJI-Plaintiff— 

Appellant 

versus 

BI311UN DUT—Defendant - 
Respondent. 

Easement—Agreement not to block window—Dimi. 
nulionoj light and air—Servient owner t position of. 

The owner of bho servient tenement U permitted 
to reduce the access of light and air to the dominant 
tenement provided he does not dimmish tho light 
and air so as to make it less than tho owcor of tho 
dominant tenement requires for tho ordinary proposo3 
of inhabitancy or business aooordmg to the ordinary 
notions of mankind having regard to tho locality and 
surroundings. 

Ono party to a suit agroed that ho would not 
block up a oartain window in the house of tno other 
party and the 6uit was compromised. Subsequently, 
tho first party erected ashed whioh diministed tho 
light and air of tho window of the second party but 
still sufficient was left for tho purposes for whioh tho 
room was used. In a suit for injunction by tho 
second party who urged that the agreement wa3 
absolute in its language. 

I/« ld 9 that upon a true construction of tho agree¬ 
ment it had no suoh oharaoter, and under it the 
plaintiff obtained for his window nothing more thau 
the oharaoter of an ancient light and his suit must 
fail. 

Appeal uudor clause 10 of tho Letters 
Patent, against tho judgment of Mr. Justice 
Stuart, dated bho 15bh of May 1022. 
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Dr. K. N. Katju and Mr. H. Kaul, for the 
Appellant. 

Mr. M. S. B'l.jpai, for the Respondent. 

JUDGMENT : —This was a suit by the 
the plaintiff to restrain the defendant from 
diminishing the light and air enjoyed by a 
window belonging to the plaintiff. The posi¬ 
tion appears to bo that in 1913 Bishun Dat, 
tho present defendant, was plaintiff in a suit 
against Gur Prasad Mukerji. Bishun Dat then 
complained that Gur Prasad Mukerji had uu- 
authoiisedly opoued tho two widows in his 
house which looked over the plaintiff’s prop¬ 
erty. A compromise was arrived at by which 
Bishun Dat, secured the closing up of one of 
tho windows entirely and the present plaintiff 
secured the maintenance of tho southern 
window with liberty to heighten it by one foot 
if that woro possible, otherwise to leaves it as 
it was boforo tho suit. Thero was an agree¬ 
ment that the defendant would not block up 
that southern window. The exact words of 
tho compromise were, — 

“ And ho (Bishun Dat) will have no right 
to block this window ” ( Band Karne.) 

Subsequent to tho compromise tho defend¬ 
ant erected a tin shed which, according to tho 
plaintiff, was an infringement of this compro¬ 
mise. No oral evidence was givon in tho 
Court below but the Munsif went on two 
occasions to seo whether "by his proposed 
constructions tho defendant would bo materi¬ 
ally interfering with the light and air which 
used to pass through tho window.” He came 
to the conclusion that there would be a certain 
oxtent of diminution but sufficient light and 
air would bo loft for the purposes for which 
the room was used. The room was in faot 
used as a store-house. The learned Munsif, 
relying upon the decision of Peter Charles 
Earnest Paul v. Hobson (1), came to tho 
conclusion that ho could not grant to tho 
plaintiff the relief claimed. Tho lowor Appel¬ 
late ( ourt reversed that finding which wa6 in 
turn reversed by the decision of Mr. Justice 
Stuart. The point that Dr. Katju has argued 
is that this case must bo decided on tho basis 
of tho particular agreement between tho 

(1) 24 Ind. Cas. 230 ; 12 A. L. J. Ilf,6 ; 16 C. W. 
IS. 033 ; 27 M L. J. ID ; 1 L. \V. 6f»l ; 16 M. L J. 
201 ; (1914) M. W. N. CSl ; IP, Bom. L. R. 803 ; 20 
C. L. J 553 ; 42 0 40 ; 41 I. A. 180 (P. (J ) 


parties and not according to the general 
relat onship which exists between a servient 
and dominant tenement. There is no doubt 
that this case ought to be deoided according 
to the special agreement of the parties 
because but for that agreement of the parties 
tho present plaintiff would not have acquired 
any prescriptive right to light and air in res¬ 
pect of that window. In effeot, the agree¬ 
ment following on the first litigation did give 
to that window in our opinion the character 
of an ancient light. That being so, it having 
the advantages attaching to an ancient light 
it was also subjeot to its limitations and dis¬ 
advantages, and the owner of the servient 
tenement is permitted to reduce the access of 
light and air provided he does not 60 diminish 
the light and air as to mako it, in the language 
of Paul v. liobson (l), less than the owner of the 
dominant tenement required for tho ordinary 
purposes of inhabitancy or business according 
to the ordinary notions of mankind having 
regard to the locality and surroundings. 
Dr. Katjn has contended that the agreement is 
absoluto in its language and it for ever pre¬ 
cluded the defendant from putting up any 
building which in tho slightest possible deoroo 
diminished the free ingress of light and air. 
We think that this is not the proper construc¬ 
tion of the agreement, for if that is what tho 
parties had intended it would have been quite 
easy to expross it and belioving as wo do that 
by this compromise the plaintiff obtained 
nothing more for that window than the charac¬ 
ter of a window whiob had a prescriptive right 
to light and air we are of opinion that the 
decision of tho learned Judge of this Court 
was right and wo, therefore, dismiss the appeal 
with costs. 

K. s. D. Apical dismissed- 

N. H. 



Vol. 79] 


INDIAN CASES 


351 


NARENDRA NATH V. RAKHAL DAS 

CALCUTTA HIGH COURT. 

Civil Rule No. 178 op 1924. 

Maroh 5, 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 

NARENDRA NATH CHATTERJI— 

Judgment-debtor—Petitioner 

versus 

RAKHAL DAS TARAFDAR -Decree- 

holder— 

SRINATA CHATTERJI and others— 
Judgment-Debtors—Opposite-Parties. 

Civil Procedure Code (Act V of 1908), s. 141, 0. IX, 
applicability of—Execution sale, - application to set 
aside—Dismissal in default— Order, effect of— 
Appeal, whether maintainable—Revision—High Court, 
whether will interfere. 

0. IX of tho Oodo of Civil Prooedure is not applic¬ 
able to applications arising out of execution proceed¬ 
ings. 

Charu Chandra Ohoth, v. Chandi Char an Roy, 19 
C. W. N. 25 ; llari Charan Ohosh v. Manmatha Nath 
Sen, I. L. R. 41 Cal. 1 ; Bhutaneswar Prasad Singh v. 
Tilakdhari Lai, 4 Pat. L. J. 185, followed. 

The objections that are made under 0 XXI of the 
Civil Prooedure Code to the execution of a decree, 
though numbered separately and treated as separate 
miscellaneous oases, are virtually prooeediogs in exe¬ 
cution and hence s. 141, Civil Prooedure Codo, is not 
applicable to them. 

The efleot of the dismissal of an application undor 
O. XXI, r. 90 of the Civil Procedure Code even for 
default is to oonfirm the salo undor r. 92 ; hence an 
appeal lies against such an order and tho High 
Court will not interfere in revision. 

Rule against an order in Revival Case 
Mo. 127 of 1923 arising out of Title Execution 
Ca30 No. 150 of 1922 of tho Court of Subor¬ 
dinate Judge, Nadia. 

Babu Tnrekeswar Pal Chowdhry (with him 
Babu Jnau Chandra Hoy), for the Petitioner. 

Babu Manmatha Nath Roy, for the Opposite 
Party. 

JUDGMENT. — This Rule is directed 
against an order of the Court below dated tho 
14th January, 1924 rejecting an application 
made by the petitioner under O. IX, r. 4, for 
restoration of an application which was dis¬ 


missed lor default. The original application 
was under O. XXI, r. 90 for setting aside a 
sale on the ground of material irregularity in 
the publication of sale processes. On the 
date of heariug neither party appeared and 
the Court, having disallowed the partioner’s 
prayer for further time, dismissed tho appli¬ 
cation and confirmed the sale. The petitioner 
thereupon applied to the learned Subordinate 
Judge for its restoration. Tho learned Judge 
being of opinion that O. IX, Code of Civil Pro¬ 
cedure, was not applicable to an application 
under O. XXI, r, 90 dismissed tho petition 
without entering into its merits. 

It is argued before us that the view taken 
by tho Court below is wrong and that O, IX 
is applicable to an application undor O. XXI, 
r. 90. This question has been before this 
Court on many occasions and there has been 
a divergence of opinion on the point. There 
is a class of cases, such as tho cases of Diljan- 
mihha Bibi v. Hcmanta Kumar Roy (l), 
Iihuban Behan Nag v. Dhirendra Nath Bauer 
jec (2) and Be inn Behary Saha v. Abdul Barilc 
(3), which follows the view that O. IX is 
applicable to matters arising out of execution 
proceedings. On the other hand, a largo 
number of cases support the view of Riohard- 
son, J., that O. IX is inapplicable to any 
matter arising in the course of execution of a 
decree. Charu Chandra Ghose v. Chandi 
Charan Roy (4), Hart Charan Ghose v. Man¬ 
matha Nath Sen (5), Hanseswari Dasi v. 
Radluka Dasi (6), and Kala Chand Bishard v. 
Sheikh Admat Ali (3. A. 521 and 522 of 
1923 decided on tho 2Gth Novombor, 1923). Wo 
have considered all these cases having regard 
to the ratio decidendi stated. Wo have come to 
the conclusion that the view that O. IX, Codo 
of Civil Procedure, is not applicable to appli¬ 
cations arising out of execution proceedings is 
corect and shall bo adopted. The recent Full 
Boncb decision of the Patna High Court in 
tho case of Bhubaneswar Prosad Singh v. 
Tilakdhari Lai (7) has stated tho case 

(1) 29 Ind. Gas. 8'J6 ; 19 C. W. N. 758. 

(2) 83 Ind. Caa. 531 ; 20 C. W. N. 1203. 

(3) 35 lad. Gas. Gl3 ; 21 C. W. N. 80 ; 21 C. L. J. 
416 : 44 0. 950. 

(4) 27 Ind. Gas. 492 ; 19 C. W. N. 25. 

(5) 19 lad. Cas. C88 ; 41 C 1 ; 18 C. W. N. 818. 

(6) G3 Ind. Can 855. 

(7) 49 Ind. Gas. 017 ; P. L. J. 186 ; (1919) Pat. 76 
(P. B.). 
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comprehensively and wo entirely agree with 
the reasons given therein. It is, however, still 
argued that section 14 L, Code of Civil Pro¬ 
cedure makes O. IK applicable to cases like 
the present. The argument is based on the 
ground that an application under O. KXI, r. 90 
is numbered separately as a miscellaneous caso 
and this makes the provisions of the Code of 
Civil Procedure applicable to any proceeding 
so numbered and treated as a separate 
proceeding in executisn. This argument found 
favour with the learned Judge who decided 
thercase of Diljanmihha Bihi v. Hemanta 
Kumar Roy ( 1). We do not think that there 
is much force in it. The objections that are 
mado under O. KKI to the execution of a 
decree, as where the adjustment of a decree 
has not been certified under O. KKI, r. (2), as 
in the case of Hansesxoari Dasi v. Radhika 
Dasi G) or objections under rr. 100 and 103, 
as in the caso of Han Char an Ghose v. Man- 
matha Hath Sen (5), or under such other 
circumstanoes, aro no doubt numbered sepa¬ 
rately but they aro virtually proceedings in 
execution. In the caso of Churn Chandra Ghose 
v. Chandi Charan Roy (4), the application 
under consideration was one under O. XXI, 
r. 90. It was there held that O. IX, Code 
of Civil Procedure, was not applicable. 

It is next urged that the cases which have 
hold that O. IK is not applicable to execu¬ 
tion proceedings have proceeded upon the view 
that there aro other remedies open to the 
applicant and, therefore, the Legislature has 
purposely mado O. IX inapplicable to such 
cases ; aud it is argued that in the present oaso 
there is no remedy open to the petitioner 
as no separate suit lies in which the order 
under O. XXI, r. 90 can be challenged. It is 
contended, therefore, that O. IX ought to 
be made applicable to cases like this. We do 
not think that there is any substance in the 
contention. Tho reason for holding that 
O. IX is not applicable to a case under r. 101 
applies oqually to a caso under O. XXI, 
r. 90. 

There is one other difficulty in the petition¬ 
er's way. The order passed by tho learned 
Subordinate Judge on the 29th November 1923 
is in these terms: "Neither party appears 
though called. Ordered that the objection be 
disallowed for default. The sale bo confirmed 
and the execution case be dismissed in part 
satisfaction." By this order the Court, dis¬ 


allowing the petitioner’s objection under 
r. 90, confirms the sale. That last portion 
of the order must be taken to: have been 
passed under r. 92. If that be so, an appeal 
lies from that order under O. XLIII, r. 1 (f). 
The proper course which the petitioner should 
have followed was to appeal against the 
order of the Court below and not to come to 
this Court to seek the exercise of our revision- 
al jurisdiction. The question whether an 
order dismissing an objection under r. 90 
ex parte is appealable or not came up for 
consideration in the case of Cham Chandra 
Ghose v. Chandi Charan Roy , (4). There it 
was argued that the order passed by the 
Court below was one under O. IX, r. 13 
and, therefore, it was appealable under O, 
XIII, r. 1 (e). The learned Judges held that 
O. IX does not apply to suoh oases. The 
point was also considered in the case of 
Kali Kanta v. Shyam Lai (8), and Richard¬ 
son and Smither, JJ., without deoiding 
whether O. IX was applicable under O. XXI, 
r. 90, held that tho effect of the dismissal 
of an application under r. 90 even for 
default was to confirm the salo under r. 92 
and hence an appoal lay to tho lower Appellate 
Court. Tho present case is stronger than tho 
case quoted. Tho order of tho Court below 
dated tho 24th November 1923 not only 
disallowed the petitioner's objection but also 
confirmed the sale. In our judgment the 
order was passed under r. 92 and was, 
therefore, appealable. The present applica¬ 
tion invoking our interference under our 
rovisioual jurisdiction cannot be maintained. 

Wo aro, in conclusion, asked by the learned 
Vakil for the petitioners to exercise our . 
revisional jurisdiction by treating this applica¬ 
tion for restoration as one under O. NLVH, 
r. 1 or under section 151, Codo of Civil Pro¬ 
cedure. We are not prepared to adopt this 
oourso. Besides, if we aro oorreot in the view 
that wo have expressed, namely, that an 
appeal lies in this matter, we have no jurisdic¬ 
tion to interfere with the order of the Court 
below under section 115, Civil. Procedure Codo. 

This rule accordingly fails and is discharg¬ 
ed with costs. Wo assess the hearing fee at 
two gold mohurs. 

M. B. 

K s D Rule dichargei. 

(8) 38 Ind. Cos. 698 ; 26 C. L- J- 103. 
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BHAWANI PRASAD MI9IR V. RAM SUNDER 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1456 of 1922 
February 12, 1924. 

Present :—Mr. Justice Daniels. 
BHAWANI PRASAD MI3IR— 

Defendant—Appellant 

versus 

RAM SUNDER and another 
Plaintiff and Defendant— 
Respondents. 

Civil Procedure Cede (Act V of 1909', 0. XXIII, r. 3 
--Agreement by defendant to admit plaintiffs claim on 
Juljxlmcnt of certain cemditions — Agreement, whether 
amounts to adjustment-Defendant, how far bound. 

In a suit for redemption it was oontonded by the 
defendants that plaintiff was not the son of B 
through whom ho olaimed but wa B the illegitimate 
son of B s widow P. Plaintiff oalled ono D to prove 
his caso and the defendants agreod that if the witness 
would oat food cooked by P tbo suit should be decreed 
against them. This agreement was reduced to 
writing by the Court and signed by the defendants. 

“o witness having eaten food cooked by P, both 
the Courts below dooreed the suit. On second appeal: 

Held, (1) that the agreement oould not be treated 
as an adjustment of the huit under 0. XXill, r. 3 of 
tho Civil Prooedure Code and no deoree could be 
passed od h as it stood. 

dofondant was bound to this extent 
tnat no couM not thereafter quostion tho legitimacy 
of the plaintiff. 

Second appeal from fclie decroo of tbo 
Subordinate Judge, Jaunpur, dated the 14th 
August 1922. 

Mr. S. S, Sastry, for the Appellant. 

Mr. U. S. llajpai, for tho Respondents. 

JUDGMENT. —This is a second appeal 

in a case in which both Courts have declared 
the plaintiff s right to redeem certain mort¬ 
gages and directed him to do so. The plaint¬ 
'll claimed to redeem as the reversioner of 
one Badal and one of the main defences to 
the suit was that the plaintiff was not the 
son of Bhikha through whom he claimed but 
was the illegitimate eon of Bhikha's widow 
Musammat Pargashi. The plaintiff called 
one Dukharan Dube as a witness in support 
o hiscaee When this witness was called 
the defendants agreed that if the witness 
I C —45 


would oat kachcha food cooked by Musammat 
Paigashi the suit should be decreed against 
them. This was on tho 14th December 1921. 
On the same date the agreement of the par¬ 
ties was reduced to writing by tho Court and 
signed by the defendants including the pre¬ 
sent appellant Bhawani Prasad. Dukharan 
expressed his willingness to oat foot cooked 
by Musammat Pargashi and arrangements 
were made for food to be cooked by her and 
eaten by the witness on the following day. 
On that day the appellant mado a further 
statement that if, after Musammat Pargashi 
had cooked the food, the plaintiff would sorvo 
it to the witness ho was willing that the suit 
should he docreed. This was duly dono and 
the witnoss ate tho food. On the same day, 
before the case was decided, the appellant put 
in a written application resiling from his 
agreement and alleging that owing to tho 
witness having lived in Bombay ho had 
ceased to bo particular in casto matters. 
Both the Courts bolow have found that the 
defendant had no good ground for resiling from 
the agreement and should not ho permitted 
to do so. The case was, therefore, decreed in 
accordance with tho agreement. 

The defendant appeals to this Court and 
tho plea pressed on his behalf is, that tho 
agreement in question did not amount to an 
adjustment of the suit under O. XXIII, r. 3, 
and that tho willingness of tho witness to cat 
food cooked by Musammat Pargashi could at 
most only be conclusive on tho particular 
point it was directed to establish, namely, tho 
plaintiff s legitimacy. At most, therefore, this 
issue should havo been decided in favour of 
tho plaintiff and the other issues should have 
been decided on evidence. Apart from 
authority, I should havo been disposed to 
accept the view taken by tho Courts below. 
There seems no reason, in the nature of things, 
why an agreement of this kind should not be 
treated as a lawful agreement and why a 
party who makes it should not ho bound by 
it. Tho authorities of this Court appear to 
mo, however, to he against it. The leading 
case cited is that of Muhammad Zahur v. 
Cheda Lai (1 ). In that caso tho parties 
agreed that if a i articular statement was to bo 
found in a bond in the possession of a witnoss 

0) 14 A. Ill; A. VV. N. (1892) 8; 7 Ind. Cas. (N. 

8.) 460. 
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the Court should decree the suit but should 
otherwise dismiss it. Mr. Justice Straight and 
Mr. Justice Knox who decided the case held 
that the agreement could not he treated as an 
adjustment because no decree could be passod 
on the agreement as it stood. Something still 
remained to he done before a decree could be 
passed, namely, it had to be ascertained whe¬ 
ther the statement in question was in the 
agreement or not. This is exactly parallel to 
the present case. No decree could have been 
passed on the agreement in this case as it 
stood. The Court bad still to ascertain the 
willingness of the witness to eat the food 
which Musarrmat Pargashi cookod. Although 
cases in which a party has agreed that the 
suit should be dismissed if tho other party 
takes an oath in particular form aro not 
precisely parallel they also tend in the samo 
direction. In several such cases, e.g., Moyan 
v. Pathuhutti (2), and Parbhu IXnjal v. Jamil 
Ahmad (3) it has been hold that, even if a 
party agrees that a suit should be dismissed, 
the oath taken can only be conclusive of the 
particular mattor stated by tho witness. Such 
agreements have not been treated as adjust¬ 
ments under O. XXIII, r. 3. In tho state of 
tho authorities, I must bold that tho defond- 
ant-appollant was bound to this exont that 
ho could nob, thereafter, question tho legiti¬ 
macy of tho plaintiff, and it must bo bold to 
have boon deGnitoly decided against him that 
tho plaintiff is tho logitimato son of Bhikha 
The other issues must bo decided on tho 
merits. 

I accordingly set aside tho deoreos of tho 
Courts below and remand the case under 
O. XL, r. 23, for docision of tho remaining 
questions at issue. Costs horo and herotoloro 
will abide the result. 

K. S. D. Appeal allowed. 

Case remanded. 


(2) 31 M. 1; 17 M. D. J. 54 5; 8 M. L. T. 98. 

(3) 64 Ind. Gas- 646 ; 41 A. 117; 19 A. L. J. 9)1; 
(1922) A. I. R. (A.) 160. 


CALCUTTA HIGH COURT. 


Appeal from Original Decree No 

174 of 1921. 


February 6, 1924. 

Present :—Mr. Justice Newbould and 
Mr. Justice B. B. Ghosh. 


HART CHARAN DAS and another— 
Plaintiffs —Appellants 


versus 

TARAPRASANNA SEN and others— 
Defendants—Respondents. 


Pleadings—Defendant, whether can set up new cases 
in a2)peal — Principal and Agent—Money paid under 
directions of another — Payment, whether creates agency. 

A dofondant oannot bo allowed to make out a new 
oaso in appeal altogether different from the case 
which ho made out both in his written statement and 
in his evidence before the Trial Court, [p. 357, ool. 1.] 

The faot that money is paid by A to B under 
tho direotion of C would not make B the agent of C. 
It must bo proved that C intended that tho money 
flhould be paid to B on behalf of C and that B accepted 
the money as payment on behalf of C. [p. ^57, 
cols. 1 and 2.] 


Appeal against tho decree of the Subordinate 
Judgo, 1st Court, District Backerguuge, dated 
tho 30th April 1921. 

Babu Girija Prosanno Rai Choiidhurii with 
him Babu Nilkanto Ghosh), for tho Appellants. 

Babu Basattta Kumar Bose (with him Balm 
Bepin Chandra Bose), for tho Respondents- 
Defendants Nos. 2 and 3. 

Babu Gunada Charan Sen (with him Babu 
Surendranath Das Gupta II), for the Res¬ 
pondent-Defendant No. 1. 


JUDGMENT. —Tins is an appeal against 
ho dicision of tho Subordinate Judge, first 
Jourt, Barisal The plaintiffs brought a suit 
o recover a sum of Rs. 6,500 with interest. 
L'hey obtained a dccreo for Rs. 2,000 with 
nterost and have appealed against this 
lecree. The defendant No. 1 has filed a 
iross-ohjection on tho ground that tho suit 
;hould have been dismissed as against him. 

Tho plaintiffs’ case at the trial was as fol- 
ows:—Tarini Kumar Gupta and another pui- 
ihased at auction-sale in execution of a decree 
certain properties belonging to the estate ot 
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Syed Obidulla Choudhuri. The defendant No.2 
is a borother of Syed Obidulla Choudhuri who 
is now deceased and defendant No. 3 is the 
wife of defendant No. 2. After this purchase 
the auction-purchasers entered into a contract 
to sell those properties to the second and 
third defendants for Rs. 6,000. That contract 
was entered into on the 23rd February 1912 
and at that time Rs. 1,000 was paid as earnest- 
money. The plaintiffs were the tenants of 
land in the property sold on temporary lease 
and thoy were anxious that the defendants 
Nos. 2 and 3 should obtain the property and 
grant them a permanent lease. The defendant 
No. 1 is the Sadar Naib of defendants Nos. 2 
and 3. The plaintiffs entered into negotiations 
and arranged to pay the sum of 7,250 rupees 
for a lease.tho understanding being that defend¬ 
ants Nos. 2 and 3 should re-purchase the prop¬ 
erty and then grant them a patta. In view of 
this arrangement they paid, on the 15th Febru¬ 
ary 1914, corresponding to the 3rd Falgun 1320, 
the sum of 6,500 rupees to the first defendant, 
the understanding being that this money should 
be paid at once to the auction-purchasers. It 
transpired, however, that the auctiou-puroha- 
sors had already agreed to sell the property to 
other persons named Durga Charan Das and 
Kali Charan Das, and, as a matter of fact, a 
deed of sale in favour of these persons was 
executed on the 16th February 1914. When 
the plaintiffs ascertained that the money 
could not bo paid to the auction-purchasers 
they agreed to its being retained in order that 
a suit might be brought for specific perform¬ 
ance of the origual contract of sale, and 
thoy then demanded a receipt from the first 
defendant which was granted by him and in 
that receipt ho undertook to re-pay the money 
after the final disposal of the suit if it should 
fail. The suit was brought and it was finally 
dismissed on appeal by the High Court on the 
9th August 1917. The plaintiffs, therefore, 
claimed this sum with interest at six per cent, 
per annum from that date. In their plaint they 
asked for this reliof against the defendant 
No. 1 only. But they joined the second and 
third defendants as mo forma defendants 
apparently anticipating that defendant No. 1 
might raiso the defence that ho acted 
as agent for the other defendants and 
thon in the suit heard in their presenco it 
might he possiblo to obtain relief against 
them in the alternative. But the plaint as 


framed askod for no relief against defendants 
Nos. 2 and 3 except on the contingency that, 
should the Court hold on the ovindenoe and the 
circumstances of the case that defendants 
Nos. 2 and 3 also ought to bo liable, 
then a decree might be granted against 
them. The written statement of defendant 
No. 1 denies all the principal allegations 
of the plaintiffs. He denies that any money 
was paid to him or that the receipt 
for 6,500 rupees filed with the plaint was 
signed by him. He alleges, however, that a sum 
of 2,000 rupees was paid to the defendant No. 2 
by the plaintiffs and others for the purpose 
for which the sum of 6,500 rupees was alleged 
to have been paid. The learned Subordinate 
Judge has held that the sum of 2,000 rupees 
and no more was in fact paid by the plaintiffs 
to this defendant and that he is bound to 
re-pay this sum. 

Wo have been through the whole of the 
evidence and we aro unablo to agree with the 
finding of the learned Subordinate Judgo that 
the plaintiff’s have failed to establish their 
case as to the payment of 6,500 rupees. The 
learned Subordinate Judge has dealt with this 
part of the case very shortly and has not dis¬ 
cussed the evidence at length. The plaintiffs’ 
story is that the plaintiff Hari Charan Das 
paid 5,000 rupees and Rup Chandra Das 1,500 
rupees. The principal point found against this 
story is that the accounts produced by Hari 
Charan Das show that on the 2nd Falgun, 
when he left homo with the money, he had 
not 5,000 rupees. We have examined the ac¬ 
counts and we are unable to bold that they 
support this finding. The accounts filed are 
accounts which were not written up daily but 
at intervals of few days ; with reference to 
tho poriod near the alleged payment of the 
money we have the accounts of the 28th 
Magh, the 3rd Falgun and the 9th Falgun. 
The account of tho 28th Magh shows that the 
cash in hand at that date was 3,840 rupoos, 
and it is argued and the learned Subordinate 
Judgo has held that as the account showed no 
credit ontries previous to tho 3rd Falgun no 
money could have been recoived betweon the 
28th Magh and 2nd Falgun. In our opinion, 
that is not the correct inference that should 
bo drawn. The accounts appear to us to bo 
accounts kept by a man who did not keep his 
accounts regularly. At intervals ho wrote 
up his accounts, and when be wrote 
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thorn up ho wrote on the day that ho 
wrote the accounts the transactions of the 
previous days without showing their actual 
dates. It scorns unlikely that there should he 
no transaction for four or five days, and then on 
tho fifth or sixth day a large number of trans¬ 
actions, if tho accounts really show only tho 
transactions of the dates on which the accounts 
wero written. Further, it was tho duty of tho 
defendant No. 1, if ho questioned these ac¬ 
counts, to cross-examine Hari Charan on them 
and give him an opportunity of explaining 
how ho came to bo in possession of 5,000 
rupees on the 2nd Falgun. Not only was no 
such question put to him hut no question was 
put to him suggesting that the accounts wero 
not genuine. Od tho evidence wo hold that 
these accounts are genuine and that, far from 
contradicting the plaintiffs 6tory, they aro 
strong corroborative evidence. 

Then., another reason givon for disbelieving 
tho payment of 6,500 rupees is that it is im 
probable that such a large payment would 
have been made without the plaintiffs’ seeing 
that it was actually paid to Tarini Kumar 
Gupta. But wo have it from the defendants’ 
own evidence that, at any rate, tho sura of 
2,000 rupees was paid without a receipt being 
taken until somo days later. If the defendant 
No. 1 could be trusted with 2,000 rupees, it is 
not unlikely that ho should have been entrust¬ 
ed with the larger sum of 6,500 rupees. 

Further, we have tho evidence of the receipt 
itself. This receipt was witnessed by a pleader 
practising at Barisal named Ganga Charan 
Das Gupta. lie was examined for the plaint¬ 
iffs and his story is that ho was asked by tho 
plaintiff's agent to sign tho receipt said to 
have been givon by Tara Prasanna Son and 
ho signed it. Though Tara Prasanna Sen was 
not present at the tirno he never at any time 
subsequently asked Tara Prasanna whether 
ho had signed it or nob. This pleader was 
then living at Tara Prasanna’s house. If this 
story is true the pleader was guilty of serious 
unprofessional conduct. But in any case as 
regards tho evidence of the receipt itself it 
seems vory improbable that the plaintiffs 
would have got this receipt signed by this 
pleader if it were a forgery. The ease of 
defendant No. 1 on his evidence is that, though 
ho did not sign thi« receipt, he signed another 
receipt lor 2u00 rupees under the direction of 


defendant No. 2. It was not suggested in the 
cross-examination of any witness that the 
receipt for 2,000 rupees had been granted; nor 
was any attempt made to support the defend¬ 
ants’ case on this point by other evidence 
than his own, though he says that these facts 
were made known to two pleaders one of whom 
is dead, but tho other might have been called. 
The learned Subordinate Judge came to no 
finding as to whether this receipt was genuine 
or nob. But he has held that if it be genuine 
there was somo conspiracy between the plaint¬ 
iff’s and defendant No. 1. Bui that is no¬ 
body’s case. 

Then as regards the payment of the money, 
it is the plaintiffs' case that this sum of 
Bs. 6,500 was brought to Barisal in silver 
coins and was kept that night at tho house in 
charge of tho keeper of the hotel where he 
stayed. No attempt was made to test tho 
truth of this story by cross-examination. Ono 
would have thought, having regard to tho fact 
that this money must have weighed over two 
maunds, there would bo ample material for a 
searching cross-examination, as to how it was 
conveyed to the hotel and from the hotel to 
lara Prasanna. The natural inference to 
draw is that tho defendants’ logal advisors 
omitted to cross-examino the witnesses on 
this point for fear that such oross-examination 
would have the eff ect of strengthening tho 
plaintiffs’ case. It is suggested that it is un¬ 
likely that the plaintiffs would have kept so 
much money in charge of tho hotel-keeper, a 
man of no substance, and that they would pre¬ 
fer to keep it with their pleader or zemindar 
who live at a short distauoe. Having regard 
to the habits and customs of these people wo 
see nothing improbable in tho story. It 
appears from the evidence that, though tho 
money was made over bo the hotel-keeper’s 
charge, the plaintiff's or members of their 
party themselves slopt on the chest in which 
tho money was kept. 

It is further urged, having regard to tho 
negotiation as to re purchase of the proporty 
the plaintiff's would have paid tho money far 
earlier. The only evidence wo have as to the 
actual contract between the defendants Nos. 2 
and 3 and tho auction-purchasers is contain¬ 
ed in tho plaint filed by defendants Nos. 2 
and 3 in the suit for specific performance. 

As that suit failed, we cannot hold that the 
plaint gave an accurate account of the oon- 
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bract, and it is hard to draw an inference as 
to the probability or improbability of the 
conduct of the plaintiffs in the present suit 
when wo do not know what the conditions 
were. But we think there is nothing im¬ 
probable that the plaintiffs, though ready 
to pay the money for the purpose stated, did 
nob pay it until too late having regard to the 
frequency of delay in these matters ; and it is 
not improbable that, when the plaintiffs dis¬ 
covered that there was danger of the property 
being sold to somebody else, they made a 
speoial effort and collected the money in the 
hopes of inducing the auction-purchasers by a 
large cash payment to soil the property as 
they desired. 

For the above reasons, wo hold on the facts 
that the plaintiffs did pay the sum of 
Rs. 6,500 to the defendant No. 1 and that the 
defendant signed the reoeipb, exhibit 1, and 
undertook to re-pay tho money on the failure 
of the suit for speoifio performance. 

On behalf of defendant No. 1 it is urged 
strongly before us that, even on these findings of 
fact, wo should bold that the defendant No. 1 
is nob liable as ho aobed as agent on behalf 
of defendants Nos. 2 and 3. Bub this is nob 
the case which tho defendant tried tc make on 
his evidence. In paragraph 4 of his written 
statement he denied having any authority to 
make the contract or receive the money men¬ 
tioned in the plaint. No issue was framed on 
the question whether tho defendant No. 1 
acted as agent or nob. His caso now rests on 
the evidence of tho plaintiffs themselves and 
some other witnesses to the effect that the 
money was paid to Tara I’rasanna upon the 
vorbal ordor of defendant No. 2 We do not 
think that defendant No. 1 can make out this 
caso having regard to tho caso he made both 
in his written statement and in his evidenoo 
before tho Court. He is nob entitled to say, 

I have not received tho money ; bub if I did 
receive it I am not accountable for it.” It 
was nob the plaintiffs’ caso that ho acted as 
agent of defendants Nos. 2 and 3 and their 
evidence as to the circumstances under which 
the money was paid is not necessarily contrary 
to their oase that tho defendant No. 1 did nob 
reoeive tho money as agent of defendants Nos. 2 
and 3. Tho mere direction to tho plaintiffs 
to pay the money to defendant No. 1 would 
not alone make the defendant No. 1 the 


agent of defendant No. 2. It would be neces¬ 
sary to prove that defendant No. 2 intended 
that the money should be paid to defendant 
No. 1 on behalf of defendant No. 2, aud also 
it is neoossary to show that defendant No. 1 
accepted the money as a payment on behalf 
of defendant No. 2. Further, if defendant 
No. 1 had recoived the money on behalf of the 
other defendants it would have been enterod 
in the estate accounts. It is in evidence that 
defendant No. 1, who is no longer a servant of 
defendants Nos. 2 and 3, is in possession of the 
accounts in which this payment would have 
been entered, if it had been a payment on 
account of the estate. These accounts have 
not been produced by him, 

We should have taken serious notice of tho 
conduct of tho pleader Ganga Charan Das 
Gupta since, on his own evidence, it is impossi¬ 
ble to avoid the conclusion that ho acteJ in a 
manner unworthy -of his profession in signing 
the document purporting to have been executed 
by another person without any knowledge or 
without any attempt to ascertain whether 
that document was a genuine document or 
not. Bub, having regard to tho time that has 
elapsed, nearly ten years, since this matter 
occurred we do not think it necessary to 
pursue it any further. 

The result is that this appeal is decreed. 
The plaintiffs will obtain a decree for tho full 
amount claimed by them, that is, Rs. 6,500 
with interest at six per cent, per annum from 
the 10th August 1917 to this dato. Tho 
decretal amount will carry interest at six per 
cent, per annum until payment. As against 
defendants Nos. 2 and 3 the appeal is 
dismissed. 

The plaintiff's will get their costs in this and 
in the lower Court from defendant No. 1. 
The defendants Nos. 2 aud 3 respondents will 
get their costs of this appeal from defendant 
No. 1. 

The cross-objection is dismissed. 

K - s * Appeal accepted. 

Crois-ohjcction dismissed. 
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ALLAHABAD HIGH COURT 

Stamp Reference in S. A. No. 478 of 1923. 

February 14, 1924. 

Present :—Mr. Justice Piggott. 

KANDHAIYA OJHA and another— 
Plaintiffs—Appellants 
versus 

Musamviat JAGRANI KUER — 
Defendant—Respondent. 

Court-Fees Act ( VII of 1S70), s. 7 (4) (c)— Suit for 
declaration oj plaintiff's right and injunction against 
defendant—Value for purposes of jurisdiction and 
Court-fees—Court-fee payable—Suits Valuation Act — 
(VII of 1887), s. 8. 

In a suit by reversioners against a Hindu widow in 
posse'aion of hot deoeasod husband's property for a 
deoluratiou of the plaintiQ'd right and for an injunc¬ 
tion restraining the defendant from wasting the prop¬ 
erty, the Court fee payable must be oomputod aooord- 
ing to the amount at whioh the relief sought is 
valued in the plaint, [p. 360, ool. 2.] 

In suoh a suit the plaintiffs are entitle 1 to state 
tho value to them of the relief olaimed and the Court- 
fee payable must bo oaloulated aooordiug to the 
amount at which the relief sought is thu3 valued, 
thoy are not entitled to put a high valuation on the 
plaint for purposes ol jurisdiction and thus obtain an 
adjudication on the matter from a Court of superior 
grade while at the Bamo time asking fora different 
and muoh lower valuation for the purposes of Court- 
fees. [p. 360, col. 1 ] 

Dr. Hi. L. Agarwala, for the Appellants. 

Mr. O. S. Bajpai, for the Respondent. 

Office Report .—The suit giving rise to 
this appeal was brought by reversioners 
against a Hindu widow for tho following ro- 
liofs :— 

(а) It may he held that the plaintiffs have 
a right and a perpetual injunction may be issu- 
od by the Court to tho defondant restraining 
her from wasting tho debt realized or that 
may ho realized in future. 

(б) Any other relief which tho Court may 
think just and proper with reference to the 
circumstances of the plaintiffs may ho granted 
to them. 

(c) Tho costs of tho suit may bo charged to 
tho defendants. 

The suit was valued for purposes of jurisdic¬ 
tion at Us. 3,038-7-0, but a Court-fco of Rs. 10 


was paid, apparently for a declaration, and 12 
annas for injunction, which was valued sepa¬ 
rately at Rs. 10 only. This valuation of the 
relief for injunction is arbitrary which is not 
admissible by law. Practioally, tho suit is for an 
injunction restraining tbe widow defendaub 
from committing waste and as suoh is gov. 
erned by section 7, clause 4 (el) of the 
Indian Court-Fees Aot of 1870, read with 
section 8 of the Suits Valuation Aot of 
1887. The value of the property in suit 
being given as Rs. 3,038-7-0 for purposes 
of jurisdiction is the value which determines 
the value for payment of the Court-fee. It 
being so, tho Court fee payable on the plaint 
comes to Rs. 180-. Deducting Rs. 10|12|- 
alroady paid there is a deficiency of Rs. 169-4 
payable by plaintiffs-appellants for tho Court 
of first instance. 

Tho Court of first instance dismissed tho 
suit. Tho plaintiffs then appealed to the 
lower Appellate Court whioh Court, too, upheld 
the decree of the first Court They then 
preferred this second ‘appeal. In each of the 
two Appellate Courts they valued their appeal 
at Rs. 3,038 and paid only Rs. 10|12|-. as 
Court-fee. For reasons stated above, tho 
memorandum of appeal in each Court was 
doGciontly stamped by Rs. 169-4-0. 

Tho result is that the deficiency payablo 
by tho plaintiffs appellants for all tbe throo 
Courts is Rs. 169-4-0 * 3, equal to Rs. 507- 
12 - 0 . 

Dr. M. L. Agarwala :—J shall object to this 
report. It appears to read section 8, Suits 
Valuation Act, upside down. 

Objection by Dr. M. L. Agarioala :—The suit 
is for declaration and injunction to restrain a 
Hindu widow from wasting the reversion. The 
valuo of the reversion is indicated as 
Rs. 3,038-7-0 and of the injunction as Rs. 10. 

As their Lordships of tho Privy Council 
observe in 35 Calcutta, 202, “the value of the 
action must moan the value to the plaintiff . 
In a suit by a reversioner to restrain waste, 
one cannot put a tiguroou "tho valuo to tho 
plaintiff,” becauso the plaintiff may got nothing 
in the end, oven if he succoeds.as tho person who 
is the nearest reversioner at the death of tho 
widow will get the estato and that may not 0 
the plaintiff. The relief for injunction cannot, 
therefore, bo even roughly valued, or, at t o 
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most, it can be said to be inoapablo of valua¬ 
tion, so as to attract the provisions of Artiole 
17 (vi) of tbe second Schedule of the Court- 
Fees Act. 

Office Report. Taxing Officer.— The objeo 
tion rais ed by the learned Counsel for 
appellants is choifiy based on a Privy Counoil 
judgment reported in Phul Kumari v. Ghcin- 
shyam Misra (1), but I submit, that the faots 
of that case are distinguishable from the faots 
of the case before you. This case was all 
along treated by the first Court as well as by 
the second Court as one for an injunction 
restraining the defendants from committing 
waste. (Please see the first sentence of the 
judgment of the Subordinate Judge and also 
the first sentence of the judgment of the Dis¬ 
trict Judge). Assuming that the case was for 
declaration and injunction, as the learned 
Counsel admits, oven then the Court-foe leviablo 
on the plaint will be ad valorem on the juris¬ 
diction value of the suit according to a ruling 
of this Hon’ble Court reported in the Jag- 
eshra v. Durga Prasad Singh (2). Consequently 
from which over point of view the roliof 
sought by the plaintiffs may bo judged, tbe 
Court-fee payable on plaint will bo ad valorem 
on the value of the property in suit. 

Submitted for favour of decision and order. 

Objection from Dr. M. L. Agarwala :— 
I still maintain that the value to the plaintiff 
is the test of Court-fees. In a suit for in¬ 
junction to rostrain waste by a widow in poss¬ 
ession, the plaintiff does not claim anything 
for himself or to deprive the widow of any 
property. 

Taxing Officer :—To me tbe learned 
Counsel's argument seems equitable. On the 
other hand, such rulings as may bo hold to 
bear on the point appear to be rather against 
him. I fool I must trouble the Hon’ble Tax¬ 
ing Judgo with this and must refer to him for 
decision. 

The following judgment was delivered by 

Piggott, J :—This mutter l as been laid 
before me as Taxing Judgo, in order that I 
may pronounce an opinion as to the amount 
of Court-foe legally payable by the plaintiffs 

(1) 85 0. 20-2 ; 7 C. L. J. 8G ; 12 C. W. N 1G9 ; 10 
Bom. L. R. 1 ; 5 A. L. J. 10 ; 17 M. L J. 618 ; 2 M. 
L. T. 606 ; 14 Bom. L. R. 41 : 35 I. A. 22 (P. C.) 

(2) 24 Ind. Can. 679 ; 12 A. L. J. fc44 ; 36 A. 600. 


in the Court of first instance, as also on their 
memorandum of appeal to the lower Appellato 
Court and in second appeal to this Court. 
There is a certain ambiguity about the word¬ 
ing of the plaint, although not, in my opinion, 
a material one. The suit was one by rever¬ 
sioners to the estate of a deceased Hindu 
against his widow in possession of the same. 
The relief sought is in the following words : — 

“ It may be held that the plaintiffs have a 
right and a perpetual injunction may be issued 
by the Court to the defendant restraining 
her, eto." 

If stress be laid on the fact that the 
words are 'it may bo held,’ and not 'it 
may be declared,' then this is a suit to obtain 
an injunction, classified in section 7 of 
Court-Fees Act (No. VII of 1870) under olauso 
4 (d). On the other hand, in stating the valu¬ 
ation of the suit, the plaintiffs used the follow¬ 
ing language:— 

‘ For purposes of jurisdiction the suit is 
valued at Rs. 3,038-7-0 and a Court-fee of 
Rs. 10 is paid. The relief for issuo of injunc¬ 
tion is valued at Rs. 10 and a Court-fee of 12 
annas is paid on it.” 

If stress be laid on the wording of the above 
paragraph, then it must be hold that the 
plaintiffs themselves have treated the suit as 
ono for a declaratory decree in whioh conse¬ 
quential roliof is also prayed. In that caso 
suit must be classified under clause 4 (c) of 
seotion 7 aforesaid. In either evont, the Court- 
fee payable must be is computed according to 
the amount at which the relief sought is 
valued in the plaint. In arguing the caso for 
the appellants Dr. Agarwala started with the 
assumption that, in so far as the suit was ono 
for a declaration, it was subject to a fixed feo 
of Rs. 10 under Article 17 of the second Sche¬ 
dule to the Court-Fees Act (No. VII of 1870). 
He then took up the relief sought by way of 
injunction as if it bad been claimed in a separ¬ 
ate suit and contended that the plaintiffs had a 
perfect right to value this particlar relief as 
they pleased, and, further, that in the present 
instance it was not unreasonable for the plaint¬ 
iffs to put the valuo of this relief by way of 
injunction as low as Rs. 10. He referred in 
argument to clause G of Article 17 in the 
Schedule aforesaid. This provides a fixed feo 
of Rs. 10 for every other suit where it is nob 
possible to estimate at a money valuo the 
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subject-matter in dispute which is not other¬ 
wise provided for by this Act. This is the 
fundamental fallaov in the argument of the 
learned Counsel for the appellants. Whichever 
way the plaint of this suit be looked at, it is 
one otherwise proved for by the Act. It is 
either a suit to obtain an injunction, or it 
is a suit to obtain a declaratory decree in 
which consequential relief is prayed. The 
argument for the appellants is so far cor¬ 
rect that the plaintiffs in such a suit are enti¬ 
tled to stato the value to them of the relief 
claimed and the Court-fee payable must be 
calculated according to the amount at which 
the relief sought is thus valued. These pro¬ 
visions, however, must be read subject to sec¬ 
tion 8 of the Suits Valuation Act (No. VII of 
18S7). What the plaintiffs in a suit like the 
present are not entitled to do is to put a high 
valuation on the plaint for purposes of juris¬ 
diction. and thus obtain an adjudication on the 
matter from a Court of superior grado, while, 
at the same time, asking for a different and 
much lower valuation for the purposes of 
Court-fees. This is precisely the point which 
was considered by a Bench of this Court in the 
case of Jageshra v. Durga Prasad Singh (2). 
It is quite true, as was contended by Counsel 
for one of the parties in the above case, that 
tho intention of the Legislature is that parties 
should first value their suits for purposes of 
Court-fees and, when this has been done, the 
valuation for purposes of Court-fee will, in all 
casos falling under the operation of section 8 of 
tho .^uits Valuation Act, be the samo for pur¬ 
poses of jurisdiction. The present case is, 
beyond question, one to which tho section 
above referred to applies. If the plaintiffs 
had stated that the valuo of tho declaration 
and of the accompanying injunction was to 
them little mote than nominal, if, for instance, 
had fixed upon Rs. 100 as tho valuo of the 
declaration and Rs. 10 as the value to them 
of the further injunction, or if, treating the 
suit as one simply for an injunction, this being 
the substantial relief claimed, they bad put a 
valuation of only Rs. 10 on the relief sought, 

I should not ho prepared to say that they 
would not have been within their rights ; but 
in that event tho suit would have been filed 
in a Court of subordinate jurisdiction to that 
which actually entertained and disposod of 
it. The plaintiffs committed themselves to 
the statement that they valued the suit at 


Rs. 3,038-7-0, plus a further sum of Rs. 10 
as the separate valuation placed upon the 
relief claimed by way of injunction. Under 
those circumstances, they are not, in my opin¬ 
ion, entitled to contend that the relief sought 
in the suit as a whole had been valued by 
them in tho plaint at Rs. 10 only. I 
uphold and affirm tho report of the Stamp 
Officer. The plaintiffs-appellants must make 
good the deficiency shown in the said report 
and I allow them one month’s time within 
which to do so. 

K. s D. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2722 of 1920. 

February 22, 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justico Chotzner. 

MAHIMJAN BIBI -Plaintiff- 
Appellant 
versus 

MIR RAHIM ALI and others— 
Defendants—Respondents. 

Muhammadan Law —Waqf—Mutwalli, powers and 
position of—Mortgage of waqf properly, whether valid 
— Necessity— Onus. 

A mutwalli has do powor under tho Muhammadan 
Law to mortgago or transfer tho wag/ property or 
any portion of it without tho leave of the Kazl or of 
the Court. Such a tranfer ia undor the law void, 
[p. 361, col. 2 ] 

Shama Charon v. Abdul Kabccr , 3 C. W. N. 158. 
roferenco to. 

Tho curator of a wok/ whether called viutwaUi or 
so jjadanashin or by any other name, is merely a 
managor. [p. 36J, 0)1. 2.] 

Vidya Varuthi Thirtka v. Balusavii Ayyar , 65 ind- 
Cas. 161: 48 1. A. 302; 44 M. 831; (1021) M. W. »• 
449 ; 41 M. L. J. 346 ; 3 U. P. L. R. (P. C.) 62 ; 16 
W. 78 ; 30 M. L. T. 66 ; 3 P. L. T. 245 ; 26 C. W- *• 
537; 94 Bom. L. R. 629; 20 A- L. J. 497 ; (1922) A* *• 
R. (P. C.) 123 (P. C.); Abdur Bahivi v. Naraycin 
Aurora , 71 Ind. Cas. 64G; 28 C. W. N. 121; 

I. R. (P. C.) 44; 17 L W. 509; 82 M. L. T. 153; *4 
L. J. 624; 25 Bom. L. R. 670; (1923) M. W. N. 441. 
£8 O. L. J. 242; 50 O. 329 (P. C.), followed. 



VOL. 79] 


INDIAN CASES 


861 


MAHIMJAN BIBI V. MIR RAHIM ALI 

Where an attempt is made to grant a mortgage 
for purposes foroign to the necessary purposes of the 
wakf the whole mortgage fails. 

For an advance of money otherwise than to satisfy 
the legitimate needs and purpose of the wahj, no part 
of the property held in wakf is chargeable either by 
the settlor or byithe Court. 

It is woll-ostablished in law that the exeroiso of a 
particular power must the considered in connection 
with the condition under whioh the power has been 
conferred. The Mutwalli in this oase oonld only 
mortgage tho Wakf property if it was neo6ssary for 
tho purposo of the Wakf. The onus, therefore, lios 
heavily upon tho mortgagee to prove the existence of 
any such neoessity. [p. 362, col. 2.] 


Moonshee Qolam Ali v. Sowlanioonissa, W. R. (1864) 
242, distinguished. 


Appeal against the decree of Additional 
District Judge, Bakorgunge, dated the 16th 
Juno 1920, affirming the decroe of tho Sub¬ 
ordinate Judge, let Court, of that district, dated 
tho 30th April 1919. 

Babu Ram Chandra Mazumlar (with him 
Babus Ahmash Chandra Guha and Sarat 
Chandra Dutt), for the Appellant. 

Babu Canada Charan S(n (with him Babu 
Someshwar Mukerji), for tho Respondents. 


, Jl f. I j ) r GME NT.-Thi8 is an appeal by the 
plaintiil in a suit for a declaration that the 
mortgage by defendant No. 2 of the 
properties in suit to defendant No. 1 is void 
and not against wakf ostato, of whioh defend¬ 
ant No. 2 is the Mutwalli. One Kamal Sherif 
! x Q e . 0 ’[rted a u>afc/nam« °n the 4th November 
IOJ2 and appointed bis two sons by his 
two wives as Mutwallis in respect of bis Wakj 
properties which were dovided into two 

Thl ,f Vf aC, i Mutwalli holdioz one half. 
The defendant No. 2, was thus the 
Mutwaih ol one half of the Wakf properties in 
which the plaintiff and some other 
defendants woro benehoiaries. Defendant 
No. 2 mortgaged the 1 Vakf properties to one 
bast on the lltb August 1906. On the 
Jlst May 1911 ho mortgaged the same 
properties to one Kasi and out of tho consi¬ 
deration for this mortgage ho liquidated the 
hrst mortgage. On the 13th February 

1914 he mortgaged, the Wakf properties for 
1 C- 40 


the third time for Rs. 3,000 to defendant 
No. 1 and paid off the second mortgage. It is 
beyond controversy that a Mutwalli has no 
power under the Muhammadan Law to mort¬ 
gage or transfer the Wakf proporty or any 
portion of it without the leavo of tho Kazi or 
the Court. Such a transfer is under the law 
void: Shama Churan v. Abdul Kabeer (l). 
The power and liability of a M ulwalli havo 
been authoritatively settled in the recent oase 
of Vulya Varuthi Thirtha v. Balusami Ayyar 
(2), whioh has been followed by their Lord- 
ships of tho Judicial Committee in tho moro 
recent case of Abdur Rahim v. Narayan Das 
Aurora (3). These cases lay down that the 
curator of a Wakf whether called Mutwalli or 
Sajjadanashin or by any other name, is 
merely a manager. The facts of the caso of 
Abdur Rahim v. Narayan Das Aurora (3) 
are very similar to thoso of the present 
caso. There also the previous Mutwalli 
had mortgaged the Wakf property and 
the mortgagee in execution of a decreo in 
tho suit upon tho mortgago obtained posses¬ 
sion of the Wakf property. Tho subsequent 
Mutwalli brought a suit for declaration that 
the alienation by tho previous Mutwalli was 
not binding on tho TFn kf and so far was void. 
Thi3 contention was successful and their 
Lordships statod the fundamental principle 
which governs the handling of Wakf pro¬ 
perties under tho Muhammadan Law as 
follows:—‘Whore an attempt is made to 
grant a mortgage for purposos foreign to the 
necessary purposes of tho Wakf, which is 
therefore as such unsustainable, tho whole 
mortgage fails.” They added: "Their Lordships 
are of opinion that for an advance of money, 
otherwise than to satisfy tho legitimate needs 
and purposes of the Wakf, no part of the prop¬ 
erty held in Wakf is chargeable oither by the 
settlor or by tho Court. This is in accord 
with the view taken by this Court in the caso 


(1) 9 C. W. N. 158. 

. f ® 5 1 °J-Ca3. 16l;l8 I. A. 302; 44 M. 891- (1021) 
M. W. N. 419; 41 M. L. J. 846 ; 34 P. T. R (P O \ 

a W 5 K ' V’V 7 ®! 8 n ,( ' t' T ' G6: y P - L ' T 245; 26 
0922) A. I.V. (F.CJ123 (P.S',. 029 = 2 ° A ‘ L ' J ' 4 ° 7; 

t I 

r T : Bom. L R. 670 ; (1923) M. W. N. 441; 33 0. 

L. J. 242; O. C. 32'J (P.C.). 
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of Nimai Ghand Adhya v. Golam Hoessin (4) 
where the Muhammadan Law as found in the- 
original texts has been expounded in detail. 
This being so, the only question that needs 
our consideration is whether the mortgage 
challenged in this suit was made for the 
purposes of the Wakf, or, as the Judicial 
Committee put it, to satisfy the legitimate 
needs and purposed of the Wakf. In the 
Wakfnama there is a provision to the follow¬ 
ing effect: “ The Mutwalli or the Mutwallis 

may, if necessary, grant permanent or Mourashi 
pottahs in respect of any of the Wakf pro¬ 
perties or of any part thereof. He or they 
may also, if necessary, borrow money by 
mortgaging any of the Wakf properties or 
any part thereof.” Under this deed the 
power of the Mulwalli to mortgage Wakf 
properties is limited only to such cases where 
it may he necessary to borrow money. Both the 
Courts below have taken the view that, whero 
power is given to a Mulwalli to mortgage a 
Wakf property, though saddled with a condi¬ 
tion, the mortgagee who advancos the monoy 
in good faith is not bound to satisfy himself 
that the condition precedent to the exercise of 
the power of the Mutwalli to mortgago the 
Wakf estate is in fact established ; and they 
have relied on the case of Moonshee Golam Ali 
v. Sowlantoonissa liibec (5). It is not neces¬ 
sary in this case to consider the correctness of 
this dcoision as it is obviously distinguishable 
from the present case. There the mortgagor 
was empowered under the trust-deed to sell 
any part of the trust property whero such 
course was deemed advisable in the interests 
of the trust property. In such a case it may 
be urged that when the Mutwalli considers it 
advisable to sell a part of the Wakf property 
in order to buy another and more profitable 
property the creditor has no moans of ascer¬ 
taining what the Mutioalli's real intention is. 
Ho has to roly upon what the Mutwalli tells 
him. But in tho present case the Mutwalli 
is vested with a restricted power to bo 
exorcised only when it becomes necessary in 
the intorost of tho WakJ to borrow money. 
Though the case of Golam v. Sowlantoo¬ 
nissa (5), is distinguishable from tho presont 
case on tho facts, we may point out that it 

(4) 8 Ind. Cas. 353 ; 87 C. 179 ; 11 0. L. J. 817 ; 14 
0- W. N. 635. 

(6) W. R. (1R64) 243. 


has never been followed and has not even 
been considered in the numerous oases that 
have come up both before the Courts in 
India and tho Privy Council ; and if it is 
examined in the light of the principles laid 
down in the decided cases, it may be 
difficult to support. The Courts below 
have not enquired into the question whe¬ 
ther defendant No. 2 was under the ne¬ 
cessity of borrowing money at all. No such 
necessity appears to have been even suggested. 
We have been asked by the learned Vakil for 
the respondent to remand the case for an en¬ 
quiry on this point but after a careful consi¬ 
deration of tho proceedings and the entire 
evidence in tho case, we are of opinion that no 
useful purpose will be achieved thereby. In 
the first mortgago to Sasi in 1906 tho object 
for which tho money was borrowed was 
stated to be the payment of Rs. 900 for the 
puaohaso of certain property by him. In tho 
second mortgage to Kasi, the purpose for 
which tho money was borrowed under the first 
mortgago is stated to be tho fateha of the 
plaintiff’s father and other necessities. This 
is wholly inconsistent with the first mortgage. 
In tho third deed of mortgage whioh is the 
subject of this suit the only object mentioned 
was the satisfaction of tho previous mortgage. 
There is no evidence to show that at the time 
of tho execution of any of these mortgages the 
Mutwalli was undor the necessity of borrow¬ 
ing money to carry on the administration of 
the Wakf estate. It has boon argued on be¬ 
half of tho respondent that if the mortgage- 
deed recites the necessity for a loan the mort¬ 
gagee is not bound to enquire into its authenti¬ 
city. We are not much impressed by this 
contention. It is well-established in law that 
tho exercise of a particular powor must be 
considered in connection with the condition 
under which tho power has been conferred. 
The Mutwalli in this case could only 
mortgage the Wakf property if it was necessary 
for the purpose of tho Wakf. The onus is, 
therefore, heavily upon tho mortgagee to prove 
the existence of any such necessity and we are 
of opinion that he has failed to discharge it. 

It is, however, argued that tho burden is 
upon the plaintiff to establish that there was 
no such necessity. We think it is no pail: of 
tho plaintiff’s duty'to prove a negative proposi¬ 
tion. We, therefore, hold that both th Courts 
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below have erred in the view of the law they 
have taken and that this appeal must be 
deoreed. 

In the result, the decree of the Courts below 
are set aside and the plaintiff’s suit decreed. 
As ib has been found that the defendant No. 1 
advanced this money in good faith we direct 
that each party do bear bis costs in all the 
Courts. 

M. B. 

K - 3- D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 49 of 1923. 

February 12, 1924. 

Present Mr. Justice Walsh and Mr. 
Justice Ryves. 

KANHAIYA alias MOTI LAL— Objector 

versus 

KANHAIYA LAL— Opposite-Party. 

Civil Procedure Code (Act V oj 1903), 0. XL, r. 1- 
Succession Certificate—Court, whether can appoint 
Receiver— Revision—High Court, whether can interfere 
Ctnuiitonal or provisional order , appeal against. 

There is no right of appeal against an order 
wnioh is either conditional or provisional and doea 
not eventuate in a final order, [p. 861, ool. 1.] 

It is not competent for a Court sitting as a Succes¬ 
sion Certificate Court working the provisions of the 
bucoossion Certificate Aot, to entertain an application 
for the appointment of a Receiver, [p. 366, ool. 1] 

In re Baijamna Bai, 11 Ind. Cas. 534 ; 13 Bom. L. 
R. 487; 36 B. 20 ; Asadali Chcwdhury v. Mohamad 
Rossatn Chowdhury, 36 Ind. Ca?. 177; 48 C. 986 ; 20 C. 
W. N. 1009, distinguished. 

While the general provisions of the Civil Procedure 
Code do not apply to a Court administering the 
bucoession Certificate Aot, they do apply to the High 
Court sitting as such and the High Court can interfere 
m revision if the Court below oxoioisea a jurisdiction 
wbioh it does not possess, [p. 8G5, ool. 1] 

Civil revision from an ordor of the District 

Judge, Cawnporo, dated the 20th March 

1023 . 

Dr. E.N. and Mr. Indu Bhushan 

Uanerji , for the Applicant. 

Mr. P. L. Banerji , for the Opposite Party. 


JUDGMENT. —This is a very pretty 
legislative knot. A dispute has arisen between 
two alleged members of a family over an 
apparently substantial estate left by Musam - 
mat Basanti, the widow of Bansidhar, deceased. 
Some portion of the property consists of 
uncollected rents, that is to say, arrears of 
rent, and also of rents accruing duo from the 
occupiers of various tenancies held under the 
deceased. Musammat Basanti made a Will, 
which, if it is a valid Will, can, on proper pro¬ 
ceedings being taken, be admitted to probate. 
The present applicant, in September 1922, 
applied for a succession certificato under 
the Succession Certificate Act, claiming to 
be the legal representative of the deceased 
lady, and that he was desirous of collect¬ 
ing the rent from the tenants, who would 
be protected in paying their rents to 
him in the event of his obtaining a succes¬ 
sion certificato from the Court. Nor could 
he obtain a decree in any suit against the 
tenants for rent due to the deceased’s estate 
without producing a sucoossion certificate in 
the Trial Court. Unfortunately, as is too often 
the case, this comparatively simplo piece of 
machinery for obtaining the necessary certifi¬ 
cate in a kind of summary way, for which 
purpose the Succession Certificate Act of 1889 
was elaborately devised, hung fire, and owing, 
either possibly to the Court below having more 
work to do than it could got through, or to its 
failure to recognise the urgency of summary 
applications of this kind, the month of 
I'ebruary 1923 arrived, five months having 
elapsed during which nothing whatovor was 
done. One can understand the ■ applicant 
alter such delay looking round to 6eo how 
best he could secure that which ho really 
wanted. lie complains in the application, with 
which wo now have to deal, that these rents, 
or some of them, are being improperly with¬ 
hold and are becoming time barred, or in dan¬ 
ger of becoming time barred. It is a fact that 
the provisions of the law onablo a person in 
such a position to protect himself if ho is pro¬ 
perly ad vised.The applicant could have brought 
suits within the period allowed by limitation 
against all the dobtor3, and could have either 
asked the Court to postpone granting docroos, 
if he was entitled to decrees, until ho had 
obtained tho necessary certiGcato, or applied 
to the Certificate Court, as an urgent matter, 
to expedite tho proceedings which had been 
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already pending, as we have said, five months. 
Unfortunately, he seems to have been badly 
advised, or at any rate advised to take the 
novel procedure which has been accepted by 
the lower Court, and we have to deal with the 
matter as it stands. On the 23rd of Febru¬ 
ary 1923 he applied for the appointment of a 
Receiver to the Court in which the succession 
certificate matter was still pending. He made 
that application against the objector who was 
objecting to his obtaining a succession certifi¬ 
cate, and each party filed a statement 
containing their views of the merits, 
and a perusal of these documents shows 
that the real disputo was botween tbeso two 
Persons as to who was to collect the rent, and 
the applicant objootod to the objector being 
allowed to collect rent unless lie gave 
adequate security, he being a person in a 
Native State, and, generally, according to the 
applicant s allegation, not to be trusted and 
impecunious. On that footing tho applicant 
was desirous to have tho appointment of a 
Receiver, and the Court has acceded to that 
view of the matter, and without actually 
appointing a Receiver has given the objector 
the option of giving security. Nobody can 
doubt that if tho application had been made 
in a pending 6uit, it was a reasonable applica¬ 
tion to make, and that on the merits it was 
both plausible and attractive. But wo have 
to decide whether it was an application which 
tho Court below had any right to entertain at 
all. Tho matter being novel and difficult, 
the objector has brought it before this Court 
both by way of appeal and by way of revision. 
With regard to tho right of appeal, it 
seems to bo established by a course of deci¬ 
sion in this Court that there is no such right 
where tho order of tho Court below is either 
conditional or provisional, and does not even¬ 
tuate in a final order. Tho substantial 
matter, therefore, which we have to decide is 
whether we have jurisdiction to entertain the 
revision which challenges tho jurisdiction of 
tl'.o lower Court to entertain this application. 
Taking for convenience sake the latter con¬ 
sideration first, it is argued by Mr. Pearcy Lai 
Bauerji in defence of tho order, that O.XL, r. 1 
of the Code of Civil Procedure which contains 
tho whole of the law in India with reference 
to the appointment of Receivers, is not now 
under the Code of 1908, whatever it was be¬ 
fore, confined only to cases in which a suit is 


pending. He cites in justification of that 
view the case of In re Bai Jamnabai 
(1), in which it was held that a Receiver 
might be appointed in an application made 
under section 12 of the Guardians and 
Wards Act. Seotion 12 of the Guardians 
and Wards Act enables the Court under 
that Act to make orders for the protec¬ 
tion of the property, and section 141 of the 
Code of Civil Procedure applies to the provi¬ 
sions of tho Code generally to all proceedings 
in any Court of Civil Jurisdiction, so far as they 
can bo made applicable. A similar view has 
been taken in the case of Asadali Chowdhury v. 
Mahommed Bossain Chowdhury (2), with 
regard to an application under section 93 of 
tho Bengal Tenancy Act. These cases, however, 
do not cover the whole ground. It is neces¬ 
sary to consider tho scope of the Suooession 
Certificate Act in order to see wbotber the 
genoral provisions of tho Civil Procedure Code 
can bo worked or introduced into the machi¬ 
nery under the Succession Certificate Aot, or, 
in other words, whether seotion 141 of tho 
Code of Civil Procedure cau be made applic¬ 
able. The Succession Certificate Act is a 
provision within a very small compass 
enacted for a specific purpose. The title 
describes it as “ an aot to facilitato tho collec¬ 
tion of debts on successions, and afford 
protection to parties paying debts to the 
representatives of deceased persons.” Sec¬ 
tion 1 (4) provides that a cortifieato is net to 
be granted in respeot of any dobt in which a 
right cau bo established by probate under 
two Acts specifically mentioned. It so 
happens that neither of tbeso cases apply to 
the Will of Musammat Basanti, which is a 
Will governed by tho Probate and Admini¬ 
stration Act, but undoubtedly Letters of 
Administration with a copy of tho Will annex¬ 
ed could bo obtained of her Will within the 
meaning of tho latter part of seotion 1 (4). It 
is, therefore, doubtful whether it is a case in 
which the Court bed any right to grant a 
certificate at all. The procedure appears to us 
to bo very carefully prosroibed and restricted. 
Where assistance from tho Code is roquired, 
it is introduced by an express enactment, for 
example, in section 6 governing the verifioa- 


(1) 11 Ind. Gas. 551; 19 Bom. L. R. 487; SG B. 20. 
(2j 36 Ind. Ca3. 177 ; 43 O. 986 ; 20 O. \V. N. 100J. 
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tion of the application. The provision for 
service and so on is contained in seotion 7, 
and there is no further reference bo 
the Code except in seotion 19 (3) which 
applies section 141 (old seotion 647) only so 
far as it relates to the provisions for reference 
and review contained in old Chapters 46 and 
47 of the Code. We, therefore, come to the 
conclusion that we cannot treat this Act 
as analogous to the other Acts, like the Guar¬ 
dians and Wards Act and the Bengal Tenancy 
Act, to whioh the general provisions of the 
Civil Procedure have been held to apply, and 
that we are unable to see that section 141 can 
bo made applicable to the Succession Certifi¬ 
cate Act except in so far as it is expressly 
introduced by section 19 (3), and also as a 
corollary by section 26 (3). The result is that, 
in our view, it is not competent for a Court 
sitting as a Succession Certificate Court, work¬ 
ing the provisions of the Succession Certificate 
Act, to entertain an application for tho ap 
pointment of a Receiver, and that in doing so 
the Court below acted without jurisdiction. 

Mr. Pearey Lai Banerji, however, as a last 
resort, contended that if this was so, the logical 
result wa6 that none of the provisions of the 
Code of Civil Procedure would bo applicable 
at all, including section 115, known as tho 
revision section, and that, therefore, we are 
prohibited by our own interpretation of tho 
Succession CertiGoate Act from applying tho 
machinery provided in section 115. The 
answer to this ingenious suggestion is in our 
opinion as followsWe hold that the 
general provisions of the Code of Civil Pro¬ 
cedure do not apply to the Court below sitting 
as a Court administering the Succession 
Certificate Act. But in our opinion they do 
apply to the High'Court sitting as such which 
is vosted with jurisdiction to send for tho 
record in any case decided by an inferior Court, 
and if it has acted without jurisdiction, to sob 
aside its order. Finally, Mr. Pearey Lai 
Lanerji contended that thero was no decisiou, 
although the Court granted in sub¬ 
stance what he asked. We do not think it 
!J necessary to go so far as to examino 
tbo ultimate decision of tho lower Court in 
those proceedings. The difficulty arose at 
an earlier stage. Tho Court had no business 
to entertain this application at all. It ought to 
have thrown it out on tho ground of absonco 
oi jurisdiction. It could not have entertained 


it without first deoiding that it had jurisdiction 
to do so. It has so deoided and in our view it 
has decided wrongly and, therefore, has exercis¬ 
ed a jurisdiction which did not belong to it. On 
theso grounds the revision must be allowed 
and tho order quashed. Under tho circum¬ 
stances, both parties will pay their own costs. 
Let the record be sent back bo the lower Court 
with a oopy of this judgment and a direction 
to such Court to proceed without delay to 
dispose of the application for a Succession 
Certificate. We are now in the year 1924, and 
this application whioh was started in 
September 1922 is still pending. We would 
impress upon the lower Court and all lower 
Courts oho importance of dealing with summary 
and urgent matters as expeditiously as possi¬ 
ble. These continual delays, particularly in, 
wbat may be called, interlocutory machinery, 
are largely responsible for tho complaints 
which are made about the general delay of 
litigation in this province. 

Tho appeal, of course, will bo formally dis¬ 
missed with costs including in this Court foes 
on the highor scale. 

K - s - D - Appeal dismissed. 

lievision allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
N o. 2247 of 1921. 


February 7, 1924. 

Present : Mr. Justico Suhrawardy 
and Mr. Justico J. Chotzner. 

NEYAJADDIN and others — 

Defendants—Appellants 

versus 

AKAMAT ALI and others_ 

I ’L AINTIFFS— ReSPON DENTS. 


Deere,’, construction of-Decree against joint tortfee- 
sors, nature of-Non-cxccu table decree-Attachment of 
suu-Deatn of defendant-Sons, appointment of, as 
legal representatives—Major and minor sons-Guard- 
tan ad litem omtsstc^ to a P1 >oint- Decree against 

■ U S\ . ? e J etld t at ?La\ Vhe i her Koal-Civil Procedure, 
-ode (Act V of ISOd) 0. XXI1, r. 1, O. XXXII, 

TT• o t < 1 , 
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A doorae for reoovery of possession against a num¬ 
ber of joint tortfoeaors ia a joint deoree, inseparable 
and undivisible. 

A Court should not pas3 a deoree whioh cannot be 
given efiect to. 

PlaintiSa sued for reoovery of possession of oertain 
plots of land against seven defendants alloging that 
they had been dispossessed by defendants No3.4, 6 and 
7. The first Court deolared the plaintiffs' title to two 
plots but dismissed their olaim for possession, which, 
however, was decreed on appeal. It appeared that 
defendant No. 1, having died during the pendenoy of 
the appeal hi3 heirs were brought on the reoord but 
that five of these heirs were minors and no steps wera 
taken for their proper representation. The Appellato 
Court passed a deoree against the major defendants 
and deolared that the minors would not be bound by 
this deoree as they were not properly represented in 
tho appeal. The other defendants appealed to the 
High Court : 

Held, that the appoal before the lower Appollate 
Court oould not prooeed in tho absenoa of the repre¬ 
sentatives of the deoeased defendant and no decree 
oould be made under the oiroumstanoos. 

Kali Dayal Bhattacharjcc v. Nagendra Nath 
Pakrasht, 54 Ind. Caa. 822 ; 24 C. W. N. 44 ; 30 C. L 
J. 217, followed. 

Walian v. BanUc Behari Pfrshad Singh, 50 C 1021 
(PC.) ; 30 I. A. 1S2 ; 7 C. W. N. 774 ; 5 Bom. L. R. 
822 ; 8 Sar. P. C. J 612, distinguished. 

Appeal against tho decreo of tho Subordi¬ 
nate Judge, 2nd Court, Tipporah, dated tho 
24th Juno 1921 reversing tho dooreo of the 
Offg. Munsiff, 7th Court, Comilla, dated tho 
1st May 1920. 

Babu Bhupendra Kumar Roy, for tho 
Appellant. 

Babu Sasadhar Roy (Sr.), for the Res¬ 
pondent. 

JUDGMENT. —In this oaso tho plaintiffs 
brought a suit for recovery of possession of cer¬ 
tain plots of lands against seven defendants on 
tho allegation that tho defendants Nos. 6, 

•1 & 7 had' dispossessed the plaintiffs from 
thorn by wrongly recording thomsolvos in the 
Rocord of Rights. Tho first Court declarod 
tho title of tho plaintiffs to two plots (Nos. 959 
and 9G0 of the batwra map) but dismissed 
their claim for reoovery of khas possession 
holding that, in the circumstances of tho case, 
the plaintiffs might have relief in a suit for as¬ 
certainment and rocovory of rent of tho lands. 
On appeal that decree has been set aside and 


the lower Appollate Court has passed a decreo 
in favour of the plaintiffs for khas possession of 
those plots. It appears that during the penden¬ 
cy of tho appeal before the Appellate Court 
defendant No. 1 Ahamuddin died and his heirs 
were brought on the record five of whom were 
minors. It further appears thab these minor 
children of the defendant No. 1 were not pro¬ 
perly represented in the suit, no steps having 
been taken under O. XXXII, Code of Civil Pro¬ 
cedure. The learned Subordinate Judge passed a 
decroe as against the major defendants in these 
words : The appeal is accordingly decreed 
with co3ts. The minor children of lato 
Ahamud Ali (Ahmaduddin ?) will nob be bound 
by this deoreo as they have not been pro¬ 
perly repesented in this appeal.” Some of the 
hoirs of Ahamaddin and tho other defendants 
have appealed to this Court and the ground 
taken on their beha’f is that the Court of 
appeal below ought to have, in the circum¬ 
stances of thisoase, dismissed the appeal inas¬ 
much as it could notproceod under O. XXXII, 
r. 4, Codo of Civil Procedure, in tho alsonco 
of tho minor heirs of defendant No. 1 who 
were not properly represented in tho appeal. 
We think that this contention should prevail. 
Tho suit was for recovery of possession against 
a mom her of joint tortfeasors. Tho deoree 
against the defendants is a joint deoreo insepar¬ 
able and indivisable. It is nob the plaintiffs’ 
allegation that the defendants individually 
dispossessed them from different portions of 
the land. The question that has to be deter¬ 
mined in a case like this is whether tho appeal 
can proceed in tho absence of the representa¬ 
tives of the deoeased party and whether a 
decree oan bo made in favour of a party 
without the representatives of the deceased 
being placed on the record. This point was dis¬ 
cussed at great length in the oase of Kali Dayal 
Bhattacharjec v. Nageiidra Nath Pakrashi (1). 
The same view has been followed in a recent 
caso to which one of us was a party, namely, 
the case of Nagendra Lai Chowdhury v. 
Nezamat Ali (2). There the suit was brought for 
possession against two defendants, one of whom 
was a minor and not properly represented. It 
was held that the suit would not bo decreed as 
against the other defendant. It is argued on 

(1) 54 Ind. Cas. ‘262; 24 C. W. N. 44 ; 30 0. L. J. 
‘217. 

(2) 30 C. 1021 (P.G.) ; 30 I.A. 182; 7 C. W. N. 
747 ; 5 liom. L. R. 622 ; 8 Sar. P. C. J. 512. 
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behalf of the respondents that this defect is 
covered by sections 99 and 100 (c) and ought to 
be condoned as it does not vitiate the decision 
of the lower Appellate Court, nor has it pro¬ 
duced error or defeot in the deoision of the oase 
on the mertis. We do not think that the 
defeot in this case is such as oan be overlooked 
on any ground, legal or equitable. The effect 
of the decree that is passed by the lower 
Appellate Court in this case is that it can be 
oxecuted as against some of the defendants 
whereas it will not be exeouted as against the 
others. The plaintiff, therefore, is not entitled 
in this oase to get Khas possession of the 
plots in suit. The decree of the Court below 
has beoome infruotuous, and it is one of the 
principles of law that a Court should not pass 
a decree which oannot be given effect to. 
Reliance has been placed by the respondents 
on the case of Walian v. Banke Behary 
Pershad Singh (2). The facts of that case are 
very different from those in the present case. 
There an application was made for the ap¬ 
pointment of the mother as guardian of the 
minor. The mother appeared on behalf of 
the minor and her appearance was accepted as 
representing the minor. The Judicial Committee 
of the Privy Counoil, in those ciroumstances, 
held that the mere omission to record the 
order appointing the mother as guardian 
was. not fatal to the suit. We are of 
opinion that in the present case the ommis- 
sion to have the minors represented by a 
guardian is fatal to the hearing of the appeal 
and the decree of the lower Appellate Court 
cannot be sustained. 

The result is that tho decree passed by the 
lower Appellate Court is set aside and that of 
the Court of first instance restored. The par¬ 
ties will boar their costs here as also in the 
Court of appoal below. 

K - 8 - D - Appeal accepted. 

(2) 80 0. 1031 (P. c.) 30 I. A. 182 ; 7 C. W. N. 
Hi ; 5 Bom. L. R. 822 ; 8 Sar. P. C. J. 512. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 792 of 1922. 

November 15, 1923. 

Present :—Mr. Justice Sulaiman. 

NOHAR AHIR— Defendant—Appellant 

versus 

PARTAB AHIR— Plaintiff — 
—Respondent. 

Jurisdiction-Civil or Revenue Court -Suit for 
declaration of right to joint tenancy—Second Appea l— 
Fresh evidence, whether can be admitted. 

A suit lor a declaration that tho plaintiff is a joint 
tenant with the defendant and entitled to joint poss¬ 
ession with him is cognizable exclusively by the 
Civil Court. 

Dhup v. Ram Lai, 11 Ind. Cas. 268 ; 8 A. L. J. 
100J ; 33 A. 7->5 ; Jagan Nath v. Ajudhia Singh, 17 
Ind. Cas. 376; 85 A. 14; 1C A. L. J. 408, followed. 

Fresh evidence oannot be admitted in second 
appeal especially whoro it was not tondered in the 
lower Appellate Court and no application was made 
for tendering it in the High Court 

Second appeal from tho decroo of tho 
Subordinate Judge of Azamgarh, dated tho 
15th February 1922. 

Mr. S. S. Sastry, for tho Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. —This is a defendant’s ap¬ 
poal arising out of a suit for joint possession of 
tho plaintiff’s share in oertain tenancy lands. 

Tho main defence put forward on behalf of 
the defendant was that these lauds wore not 
joint tenancies at all but belonged exclusively 
to tho defendant and that tho plaintiff was tho 
defendant’s sub-tenant. 

Tho Court of first instance dismissed tho 
plaintiff’s suit but on appeal the decree has 
been set aside and tho suit for joint possession 
decreed. 

It was admitted that, prior to tho institution 
of the present suit in the Civil Court, the 
defendant No. 1 brought a suit in the Reve¬ 
nue Court for ejectment of plaintiff Pratab 
under section 58 of tbo Agra Tenanoy Act 
claiming that Pratab was his sub-tenant. Fo 
far as tho record before me goes, there is no¬ 
thing whatsoever to show what ultimately 
happened in the Revenue Court 
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Mr. Sastry on behalf of blie defendant 
wanted to tender before me a certified copy of 
an order purporting to have been passed by 
the Revenue Court on the 13th of May 1921 
allowing that after the dismissal of the civil suit 
the Revenue Court had decreed the suit. This 
order obviously was passed as early as the 
13th of May 1921. The appeal was not dis¬ 
posed of by tbo lower Appellate Court till 
the 15th of February 1922, i.e., not till after 
nine months. The defendant made no attempt 
whatsover to tender this additional piece of 
evidonoo which was within his knowledge and 
power before the lower Appellate Court, nor 
was the attention of that Court directed to 
this matter. This not having been done, I am 
of opinion that it is now too late for tho 
defondant to try to tender it in this 
Court. I'nder tho circumstances, I am quite 
unable to hold that the decree of the 
lower Appollato Court was wrong, bocause of a 
certain order, a copy of which the defendant 
could have tendered, but which was nob ten¬ 
dered, before that Court. It is also to bo not¬ 
ed that there is no affidavit before mo to 
show that that order of the Revenue Court was 
in fact tho final order of tho Rovonue Court. 
For aught one knows, tho matter might have 
boon taken to a higher Court or may still bo 
pending in tho Revenue Court 1 am, there¬ 
fore, not disposed to admit this fresh ovidonce 
in second appeal. No such prayer was mado 
in tho grounds of appoal, nor was any 
application filed for tendering fresh ovidonce, 
with notice givon to the defendant so that ho 
may not be taken by surprise at tho olevonth 
hour. 

On tho record as it stands, tboro is nothing 
to show that tho Rovonue Court has passed 
any final decree in favour of the dofeudant. 
All that appears is that a suit was filed in 
rospect of this very holding, aud iu that 
suit tho presout plaintiff clearly denied 
that there was any rolation of landlord 
and tenant betwoeu tho parties; aud pleaded 
bbat tho Rovoauo Court had no jurisiotiou to 
try tho suit. Tho plaiutiff’e plaint as framed 
is a plaint which cannot bo entertained by a 
Rovonuo Court at all. It asks for a declaration 
that tho plaintiff is a joint tenant with tho 
defendant and is entitled to joint possession. 
Such a suit is ooguisablo. exclusively by tho 


Civil Court. Vide Bhupv. Ram Lai (1) and 
Jagar Nath v. Ajudhia Singh (2). I am, there¬ 
fore, unable to bold that the Civil Court has 
no jurisdiction to entertain this claim. Fur¬ 
thermore, as a suit of this kind is nob cognis¬ 
able by a Revenue Court, section 10 of the 
Civil Procedure Code cannot apply, and I can¬ 
not hold that the Civil Court should have 
stayed proceedings in the civil suit. 

The learned Vakil for the appellant oited 
before me two cases where it has been held 
that if, previous to tho institution of the civil 
suit, a final decree had been obtained from a 
Revenue Court declaring tho status of one 
party as tho tenant of the other that deoreo 
cannot be re opened by the Civil Court. 
That, of course, is quite obvious. The Revenue 
Court is the propor Court for trying the ques¬ 
tion whether tho relation of landlord and 
tenant exists or not. Once it has boon found 
by that Court, namely, that such a relation 
exists it is not open to the party to oomo bo 
the Civil Court aud establish his proprietary 
title. That, however, is not the case here, and 
60 far as it appears no final decree has been 
passed in favour of the defendant. The rulo 
of law laid down in Jaigopal Narain Singh v. 
Uma Dat (3) applies. 

Tho last point urged on behalf of tbo appel¬ 
lant was that the Gliding of tho lower Appel¬ 
late Court that the holding was a joint holding 
of tho parties was iucorreob. Tho question 
was a pure question of fact. The loarued 
Judge has disbelieved tho entire evidonco of 
tho defendant. He has believed the evid¬ 
ence for the plaintiff and his witnesses, and 
there is also tho presumption of tho Hindu 
law in favour of tho plaintiff. He has also 
fouud that tho plots where the occupancy 
lands belonging to tho plaintiff's father. This 
finding cannot be interfered with in seoond 
appoal. 

The appeal is without force aud is hereby 
dismissed with costs including iu this Court 
fees ou tho higher scale. 

K. S. D. Appeal dismissed. 

(1) 11 lad. Oas. 2G8; 8 A. L. J. 1009; 33 A. 795. 

(2) 17 Ind. Caa. 37G; 85 A. 14; 10 A- L. J. 401. 

(3) 10 Ind. Caa. 573; 8 A. L. J. GD5 at p. G99. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1662 of 1921. 

February 1, 1924. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice Page. 

SRISH CHANDRA PAD CHOWDHURY 
and others—Plaintiffs — 
Appellants 

versus 

DEBENDRA NATH SINHA ROY 
AND OTHERS—DEFENDANTS — 

Respondents. 

Construction of document—Lease, darpatni— Rent 
fixed tn perpettitt ?/—Darpatnidar agreeing to pan any 
new payments levied from Patnidar -Increase of rent 
atindar. whether entitled to proportionate increase 
• Ejusdom goneriiJ, principle of. 


- nder » darpatni lea9o in which tho rent was fixod 

,D L Porp et uity. the darpalnidar undertook to pay in 

aaaition tho road ce*s and publio works cess and ‘‘any 

otnor now amount or payment that may bo fixed and 

wnatever else was payable by tho darpatnidar accord. 

mg to law. On a resettlement of tho estate the rent 

was increased and the palnidar sued the darpalnidar 

to recover a proportionate amount of the increased 
root . 


Held, that tho darpatnidar wa=> not liable to p; 
increased rent under the lease and the words "ar 

mu ‘‘ mount °r payment that may bo fixer 

at0rp / et0d c juedem generis with tho wor. 
road oosa and public ooaa,'* etc. 


Appeal against the docrco of tho Suhordin- 

\ 0 -iino e ' Zillah Nadia, dated tho 30th of 
April 1 921, affirming tho decreo of tho Munsif, 

1 4n ■ 1920 fc> Kri8hnaf4ar ‘ 13,1,10(3 fc,1Q 23rd Decem- 


u R T \ Jf “[ una Ui Kanjilal, for the Ap 
* • The suit is ono for rent and in i 

IX ‘ a u Dd r ithin ft toi »Po r ari!y sett 
eetato. Tho plaintiffs and defendants 

flan'^T 8 - Tho suit ifl 9uite m; 

not ,nt °' D f ef , onc]ant No - 1 ia » person wh« 
^interested in paying increased rent, \vh 

adverse to his intorcst. Section 148 d 

not apply to him. Ho could not he a party 

T k a « a l n8t hi “self. Both Courts ovorloo 
o Full Bench decisions. 

I 0-47 


Tho whole question depends on the inter¬ 
pretation of the oontract, whioh is ombodied 
in the terms of the dooument. The suit relates 
to land in a temporarily settled ostato. There 
is nothing in the Act to prevent my exercising 
ray right on the contract. It is irrespeot 
ive of tho Act and section 188, Bengal 
Tonanoy Act, does nob apply. Reads portions 
of translation of the document. Apart from 
the contract, I have also a right under sec¬ 
tion 191 and section 192 of Bengal Tenanoy 
Act. Thiscaso illustrates that in a temporari¬ 
ly settled estate, the rent of the darpatnidar 
can be altered. Moreover, by the terms of the 
contract, the rent is not altogether fixed in 
perpetuity. Reads tho translation of a portion 
of the document. If I am hound to pay increas¬ 
ed revenue why should nob, ou all equitable 
principles, the mau under hear the burdon pro¬ 
portionally An anomolous position mav 
arise, when I may have to pay more than I 
receive, to Refers Rem Chandra v. Kali 
Prasanna (1), Baja Pramada Nath Boy v. 
Baja Bamani Kanta Boy (2), Jatindra Nath 
Choudhri v. Prasanna Kumar Bauerjee (3). 
also Gopal Chunder Das v. Umesh Narain (4). 
Undoubtedly, section 148A does not apply to 
a puro case for enhancement. Although I gob 
benefit under section 191 and section 192 hut 
as the Judicial Committeo pointed out in the 
last portion of their Judgment in Jatindra 
Nath Choudhri v. Prasanna Kumar Banerjec 
(3) that does not bring mo under the Bengal 
Tenancy Act. 

Babu D. N. Bagchi, for the Respondents 
not called upon to reply. 


JUDGMENT. 

Page, J. —This appeal arises out of a suit 
for recovery of rent alleged to be duo. The 
plaintiff and tho defondants are all co-sharers 
in a patni. The defendant No. 1 is also a 
datpatnidar in respect of these promises under 
tho patnidars. The suit has been dismissed by 


(1) 2r, 0. 9,i2 ; 13 Ind. Deo. (N-3.) 1133. 
r , 12 °,'n N o N ' r 49 : 85 L A 73 = 85 0- 331 ; 7 C 
L T 161'P°C )“' L ‘ B ‘ 66 ; 18 L ‘ J- 43 ; 8 M 


Ci) 8 Ind. Gas. 842 ; 88 C. 270 ; 15 C. W. N 74 
? ^ A.’ L. J 1 ; IS Bom! 

Y y V ( i> 2l C ^' L ‘ J ‘ 92 '• (1911) 2 M - w - N - 149 : 33 

(4) 17 C. 695 ; 8 Ind. Deo. (N. B.) 1004. 
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both the Courts below on the ground that it is 
not maintainable in its present form, inasmuch 
as a suit for relief such as that claimed in 
these proceedings must he brought by all the 
co-sharers ; or, at any rate, it must he shown 
that the co-sharers who are made defendants 
and not joined as plaintiffs are so joined as 
defendants because they have refused to be 
joined as co-plaintiffs. The question before us 
is as to whether or not the view taken by the 
lower Courts is correct in law. Dr. Kanjilal, 
who has argued the case with ingenuity, has 
urged that the decree of the Court below is 
wrong because the Court below has miscon¬ 
ceived tho nature of the proceedings which 
the plaintiff has begun. His first conten¬ 
tion is that the plaintiff’s claim is in¬ 
dependent altogether of the Bengal Tenancy 
Aot and ho urges that he is entitled to tho 
relief which ho claims under the terms of 
the contract between the patnidar and tho 
darpatnidar. Now, tho facts are these. Tho 
estate is a temporarily settled estate, when 
the estate was re-settled an increase of rent 
was demanded of tho Zemindar and tho Ze¬ 
mindar has claimed, as wo undorstanl, from 
the patnidar a proportionate sum in rospcct 
of the increased rent. Whether that increased 
rent was paid under tho terms upon which 
that tenure was hold we do not know and it is 
immaterial to euquiio. Assuming that it was 
paid by tho patnidar, the patnidar now claims 
that he is entitled to recover a proportionate 
amount of such increased rent from the defen¬ 
dant No 1, tho darpatnidar under the regis¬ 
tered document which created the tenancy. 
This registered document has not been official 
ly translated ; but the parties agreed that the 
material passages of this document provide, 
firstly, that the rent to bo paid by the darpatni- 
dar is fixed for ovor; secondly, "that the road 
and public works cesses which are now fixed 
or which may, in future, bo fixed and any other 
now amount or payment that may be fixed, 
also whatever is payable by the darpatnidar 
according to law, those sums the darpatni¬ 
dar is liable to pay to us over and above 
the jama." Tho validity of tho first ground 
taken by Dr. Kanjilal depends upon the 
true construction of those passages. In my 
opinion, tho above passages mean that the 
rent as rent is fixed for over, but that tho 
road cess and public works cess or any other 4 


rate or assessment of the same kind whether 
payable now or payable in the future will be 
paid by the darpatnidar to the patnidar. I 
come to this conclusion by applying the ordin¬ 
ary rules of construction which are applicable 
to such a clause as that before us : Whereas 
here, we find a sum, like the sum fixed for 
rent, which is specifically dealt with, and 
afterwards speoial terms followed by a gener¬ 
al clause, the general clause is taken to be 
referablo to the subject matter specifically 
referred to immediately before it, or, in other 
words, tho rule which is to be applied is the 
rule ejusdem generis. For these reasons, 
in my opinion, it was not permissible for the 
landlords to vary the rent which had been 
fixed under tho tenancy by applying to the 
rent the general words which follow road-coss 
and public c^S6, etc., “and any other new am¬ 
ount or payment that may he fixed." On the 
first point, therefore, the appellant fails. 

Dr. Kanjilal has, further, contended that if* 
the landlord was not ontitled to cla ; m this 
increased rent under tho contract of tenancy, 
it was inequitable that the darpatnidar should 
escape paying l'is proportion of the increased 
rent which foil upon the patnidar That may 
bo uufortunato but in future tho patnidar 
must bo more careful to see that his legal 
rights are protected by the terms of the 
document through which ho creates a tenancy. 
A mere moral claim cannot create a legal 
right. Theroforo, in my opinion, tho second 
ground upon which the appellant relies is 
without foundation. 

Dr. Kanjilal took up a third position, name¬ 
ly, that assuming that the plaintiff had no 
right in law or in equity to recover the 
sum as increased rent, ho was entitled to 
recover the samo as arrears of rent under 
section 148-A of the Bengal Tenancy Act, and 
that in such a case tho cla'm would be outside 
tho ambit of section 188. Whether this sum is 
to bo regarded as arrears of rent or enhance¬ 
ment of rent must depend upon tho terms on 
which the tenancy was created. Having regard 
to what I have already said with respect 
to the construction of the registered docu¬ 
ment of tenancy, it is clear that these sums 
are not arrears of rent because they aro sums 
claimed in respect of rent which, under tho 
contract as it stands, the landlords aro not en¬ 
titled to recover. In these circumstances, it is 
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admitted by the learned Vakil that his claim 
must rest on section 192, Bengal Tenaucy Act. 
But in my opinion the right which he claims is 
not given to him under that section. The only 
right which is granted to him under section 192 
is conditional upon his fulfilling the conditions 
set out in sub-sections (a), 0>). He has a right to 
apply to the Revenue Officer to fix a fair and 
equitable rent for the land in accordance with 
the provisions of the Bengal Tenancy Act. 
Whether or not he has such a right, it is not 
necessary for us to determine, because this is 
not a suit which is based upon a fair and 
equitable rent fixed by tho Revenue Officer 
after an application under section 192. It 
follows, therefore, that neither at common 
law, nor in equity, nor under tho Bengal 
Tenancy Act is the plaintiff entitled to recover 
the increased rent which ho has claimed in 
this proceeding. The result must he that the 
appeal fails. It is to he observed, oven assum¬ 
ing that the plaiutiff had been able to estab¬ 
lish a claim under section 192, that the suit in 
its present form would not he maintainable 
by reason of the provisions of section 188. 
That would be clearly eo on principle and it 
has been finally settled inthatsenso by tho 
Judicial Committee of tho Privy Council in 
Jatendra Nath Chowdhuri v. Pros anna Kumar 
Banerjee (3). In these circumstances, in my 
opinion, tho appeal fails and must he dismissed 
with costs. 

Suhrawardy, J. —I agree. 

Appeal dismissed. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1193 of 1922. 

February 18, 1924. 

Present Mr. Justice Daniels. 

LAQIR MUHAMMAD— Plaintiff— 

Appellant 

versus 

BIIAGU KUAN and others — 

Difen dant s— Re si on dent s. 

Evidence Ad {I oj 1672), s ) 16 -Tenant in possesion 
-Kabul. yat in favour oj third party— Ettoppci—Con- 


tract with mutual obligations—Parlies, rights and Ua 
bilities o ]. 

Whero a contract contains mutual obligations, a 
party who ia unable to perform his part of tho con- 
tract oannot exact performance from tho other party. 

The mere execution of a Kabuli gat by a person 
already in possession as tenant of a third party doos 
cot operate as an estoppel in favour of tho lessor. 

Second appeal against the District Judge, 
Farrukhabad, dated the 19th July 1922. 

Mr. N. C. Vaish , for the Appellant. 

Mr. Saila Nath Mukerji f for tho Respond¬ 
ents. 

JUDGMENT: —This is an appeal by tho 
plaintiff Fakir Muhammad against the dis¬ 
missal of his suit for arrears of rent against 
the defendants under the following circum¬ 
stance. The three defendants, Bhaggu Khan, 
Abid Khan and Yakub Khan, arc cultivating 
the plot in suit probably from tho original 
occupancy tenant under a sub-lease for five 
years tho term of which had not expired. 
During the pendency of the sub-lease the 
occupancy tenant gave a leaso of the samo 
land to tho plaintiff Fakir Muhammad. This 
leaso was contrary to the provisions of 
section 30 of the Tenancy Act and it is not 
now disputed that it was illegal. The plaiutiff 
however, got ono of tho three sub-tenants, 

A hid Khan to execute a Kabuliyat in his 
favour. In this Court he relies on section 116 
of the Evidence Act and urges that Abid Khan 
having executed a Kabuliyat in his favour is 
precluded from denying his title and, therefore, 
oven though tho suit might he dismissed 
against tho other defondants it should have 
been decreed against Abid Khan. 

This argument is good so far as it goes hut 
it does not entitle the appellant to succeed. 
Where a contract contains mutual obligations, 
a party who is unable to perform his part of 
tho contract cannot exact performance from 
the other party. Admitting that a Kabu- 
hyut is sufficient to constitute a contract of 
tenancy [the point was left open in tho Full 
Bench case of Sheo Karan Singh v. Maha¬ 
raja Parl.hu Narain Singh, (1)] the lessor 
is deemed to contract that ho will give 

, it! L.”ti7? af ' 211 31 A ' : “ A - L *• ' 
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tho lessee possession as a lessee. This the 
plaintiff cannot do. Abid Khan remained 
bound jointly with the defendants to pay rent 
to the original tenant from whom they wero 
jointly holding. The Kabuliyat was a mere 
paper transaction and intended to strengthen 
tho plaintiff’s hand in tho dispute regarding 
tho validity of the plaintiff’s lease. The 
ostoppel relied od by the plaintiff can only 
operate against his tenant and a tenancy 
implies that the tenant has been let into 
possession of the land by or on behalf of tho 
landlord. Here tho defendants have been in 
possession throughout as sub-tenants of the 
occupancy tenant. The law is thus stated in 
Mr. Ameer Ali s Commentary on section 116 
of the Evidence Act. 

“Where, howover, tho tenant being already 
in possession ha9 made uu attornment or ac¬ 
knowledgment of the tenancy he may show 
that he did so through ignorance, mistake or 
the like.” 

In this view, the mere execution of the 
Kabuliyat by a person already in possession as 
tenant of a third party does not operate as an 
estoppel in favour of the plaintiff. 

I, therefore, dismiss the appeal with costs. 

li. s. D. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 832 of 1921. 

September 7, 1923. 

Present :—Mr. Justice Spencor and 
Mr. Justice Devadoss. 

BURLA APPANNA and another— 

Petitioners—Appellants 

versus 

ANALA LATCHAYYA and others— 

Counter-Petitioners—Respondents. 

I Letters Patent {Madras), clause 1G — Civil Pntcedure 
Code {Act V of (1908), section lio — Madras Estates 
Land Act (/ of 1908), sections 171, 172 —Board oj 
ltcvcnue , orders of—Revision — High Court , jurtsdic . 
tton of. 

Tbo High Court will not intorforo ic revision 
under seotiop 115 ol tho Civil Procedure Cede with 


an ordsr of the Board of Raveuuo passed in the exer- 
oho of its jurisdiction under section 171 of the Mad¬ 
ras Estates Land Aot, as another roraedy by way of 
a Civil suit is provided in such a case by seotion 173 
of tho Act. 

Per Spjnccr, J.: —An order of the Board of Revenue 
pissed uuder seotion 171 or seotion 172 of the Madras 
Estatos L*nd Act is cot a judioial proceeding of a 
Court subordinate to the High Court and is not open 
to revision by tho latter under section 115 of the 
Civil Procedure Code. 

Per Devadoss, J.—The Board of Revenue as suoh 
is not a Court exorcising judicial functions subjeot 
to tho appellato j irisdiotion of the High Court but 
being a Civil Court when ic acts judicially under 
section 171 or seotion 172 or auy othor seotion of the 
Madras Estates Land Aot, it is subject to tho rovi- 
sional jurisdiction of the High Court. 

Section 173 of tho Madras Estatos Land Aot pro¬ 
vides a separate remedy by suit io a Civil Court and 
where that is tho o.iso thoro is no power of roviaion. 

Petition under section 115 of Act V of 1908 
praying the High Court to revise tho order of 
tho Board of Revenue, Madras, in Miscella¬ 
neous No. 1936 dated the 26th September 
1921, passed on the proceedings of the Revenue 
Officer, Ganjam, in O. P. No. 48, dated, the 
14th June 1921. 

Mr. D. JagajimvJha Doss, for the Petitioners. 

JUDGMENT. 

Spencer, J. —This is an application to the 
High Court to revise, under section 115, Civil 
Procedure Code, the proceedings of tho Board 
of Revenuo acting in the exercise of the posvers 
vested in it by rule 21 of tho rules made by tbo 
Local Government under section 215 of tho 
Madras Estates Land Act, whereby tho Board 
was constituted an appellato authority uuder 
section 171 for tho purpose of hearing appeals 
from decisions of Revenue Officers passed under 
section 169 in tho Chapter relating to Record of 
Rights in Act I of 1908. It is alleged that tho 
Board of Revenue acted illegally in the exor¬ 
cise of its jurisdiction by dismissing tho peti¬ 
tioner's appeal without hearing him in person 
or by Vakil. 

It is a question whether tho High Court can 
and should, in the circumstances of this case, 
exercise its revisional powers under the Civil 
Procedure Code. At tho hearing of this peti¬ 
tion the respondents were not represented we 
have nob, therefore, bad tho advantage of 



VOL. 19] 


INDIAN CASES 


373 


BURLA APPANNA V. ANALA LATOEAYYA 


hearing arguments on both sides of this diffi¬ 
cult question. 

Under the Rent Recovery Law in force in 
Madras before Madras Act I of 1908 became 
law, judgments and orders of Revenue Courts 
were specially exempted from revision by any 
higher authority {Vide section 76 of Act VIII 
of 65) and Velli Periya Mira v. Moidin 
Padsha (1), Appandai v. Srihari Jaishi (2) and 
Venkatanarasimha Naidu v. Suramma (3). 

By section 192 of the Madras Estates Land 
Act, section 622 of the Code of Civil Procedure 
of 1882 (corresponding to section 115 of the 
Code of 1908) has been made applicable to all 
suits, appeals and other proceedings of the 
Madras Estates Land Act and, under sec¬ 
tion 115, the High Court has power to 
revise tho decision of any Court subordinate 
to it when no right of appeal is provided. 
The question thus arises whether the Board 
of Revenue is a Court subordinate to the 
High Court for the purpose of this section. 
Section 3 of the Civil Procedure Code defines 
what subordination of Courts means. The 
Board of Revenue is not included in this defini¬ 
tion. Neither does it answer tho test of sub¬ 
ordination in seotion 195 (7) of the Criminal 
Procedure Code, as appeals do not ordinarily 
lie to tho High Court from its decisions. Nor 
i6 the Board of Revenue ono of the Civil 
Courts over which tho High Court oxoroises 
control by virtue of section 27 of tho Madras 
Civil Courts Act. It is evident that when 
Civil Courts are mentioned in seotions 172, 
1(3, 179 and 189 of tho Estates Laud Act, 
Courts which have power to try all sorts of 
Civil suits are designated, as distinguished 
from Revenuo Courts which only have jurisdic¬ 
tion over the suits and applications detailed in 
the Schedule to tho Act. But tho Privy 
Council has held in Kilmoni Singh Deo v. 
Uiranath Mukcrjee (4) that Rent Courts 
passing decrees for rent under tho Bengal Rent 

p- • i & rf Courts for tho purpose of the 

ivu 1 roceduroCode of 1859; and under clause 
ib O' too Letters Patent all the Civil Courts 
m the Presidency have been subordinated to 


\\\ 9 M S3‘2 ; 8 la.l. Doc. (ri. S.); 027. 

}q! J 6 151 : b ind.iDec. (N. S). 1020- 
3) 17 M. 298 ; C Ind. I ac. E. S. 206. 

(D 9C. 295; 12 C. L. R. 361 ; 9 I. A. 174- 

4 T°n^ 0 , L - K vi S0; 1 Sar - P °- J - 892 : 6 InJ. Jar. 51 
4 lnd. Deo. (N. S.) 816 (P.C.). 


the High Court. Following this ruling, the 
Calcutta High Court interfered in revision 
with the order of a Deputy Colletor passed in 
execution of a decree under the Rent Recovery 
Act: (See Chaitan Patjosi Mahapatra v. 
Kunja Behan Parnaik (5). 

From this it follows that Collectors and 
other Revenue Officers trying suits enumerat¬ 
ed under two heads in Part A of the Schedule 
are disposing of applications described in Part 
B are Revenue Courts in all cases where an 
appeal is provided to the District Court, and 
are also inferior Civil Courts within tho mean¬ 
ing of section 3 of the Civil Procedure Code 
because the nigh Court hears second appeals 
from the decrees of Distriot Courts passed in 
appeals from such Court’s decisions and can 
revise the Distriot Court's proceedings 
in cases where no second appeal is provided. 
In has already been held in this Court iu 
Paramaswami Aiyengar v. Alamelu Nathiar 
Animal (6) that the High Court cau revise 
an order made by Revenue Court in tho 
course of trying a suit for rent. Further, 
those Courts are subject to the superintendence 
of the High Court; by a virtue of the Letters 
Patent. 

It does not, however, follow that tho Board 
of Revenue, when discharging the functions 
vested iu it by tho Government Notification 
No. 159 of April oth, 1910, is a Court exercis¬ 
ing judicial functions. 

As an examplo it could not be contended 
for a moment that decisions of tho Board of 
Revenuo under sections 18 and 23 of Madras 
Act 111 of 1895, on appeal from orders made 
by Collectors upon olaims to hereditary village 
offices, are open to revision by tho High Court 
under section 115, Civil Procedure Code oven if 
there were no specific provision in those sections 
as to tho finality of tho decisions, rieotion 21 of 
that Act, like section 189 of Act 1 of 1908, bars 
the original jurisdiction of Civil Courts. Again, 
we have been shown no authority for the 
theory that the Board of Revenue, when pro 
oeeding under sections 171, 172 and 205 of the 
Madias Estates Land Act, is subordinate to 
tho High Court. As an instance of the limita- 

(5) 11 Ind Caa. 207 ; 83 C. 882 ; 15 C. W. N. 80S; 
14 C. L. J. 284- 

(G) 49 Ind. Cas. 11 ; 42 M. 70 ; 35 M. L. J. 632 ; 
9 L. W. 26 ; (1913) M. W. N. (107). 
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tion of tho High Court's powers of interference 
under section 115 I would cite the ruling in 
Manivilii Goundan v. Kumarappa Redii (7), 
that the High Court cannot interfere in re¬ 
vision with tho procediugs of a District Re¬ 
gistrar. Ckatterjee v. Tribedy (8) is distinguish¬ 
able by the fact that, under the rules framed 
under the Calcutta Rent Act, a Rent Con¬ 
troller has been constituted a Court of civil 
jurisdiction. I am of opinion that we should 
decline to interfere with tho ordor of tho 
Board of Revenue in this case for three rea¬ 
sons. First, because the Board of Revenue’s 
order is not a judicial proceeding of a Court 
subordinate to the High Court; secondly 
beoauso the powers vested in the Board 
of Revenue are powers of a rovisional char¬ 
acter, as may be seen from section 172 and 
from tho head-note to section 171, and tho 
exercise of rovisional powers by two indepen- 
daut authorities would lead to inconvenient 
oonilicts of jurisdictions : (Vide Ramaswami 
Naidu v. Subbarayalu Xaickcr (9), thirdly, 
because section 173 provides as eparato remedy 
by suit in a Civil Courts and because this 
Court has held in Ittiach'xn v. VeVappan (10), 
that where that is the case there is no power 
of revision. 

Tho petition is, for these reasons, dismissed 
without costs. 

Devadoss, J :—This is an application 
under section 115, Civil Procedure Code, to re¬ 
vise tho ordor of the Board of Rovenue, Madras, 
passed on a petition of appeal presented by tho 
petitioner against the proceedings of the 
Rovouuo Officer who prepared a Record of 
Rights for llaripuram village in tho Mandasa 
Estate, Gaujam District, under sect : on 106 (l) 
of the Madras Estatos Laud Act, 1903. The 
petitioner appealed to the Board of Rovenue, 
Madras, under section 171 of tho said Act, and 
his petition of appeal was dismissed by the 
Board of Roveuuo without hoaring him. It is 
this ordor of dismissal that is sought to bo 
revised. Though tho respondents are not 
represented here, it is but fair to observe that 
Mr. Jaganuadha Doss who appears for the 
petitioner has brought to our notice all the 

(7) 80 SI. 326; 17 M. L. J 313; 2 M. L. T. 2G7. 

(8) 68 led. Cas 274; 26 0. W. N. 73; 4J C. 523; 
(1922) A. I It. (C.) 427- 

( 9 ) 82 lad. Gaa 567; 3 L. W. 160. 

(10) 8 RI. 484 ; 8 Inch Deo. (N.S.) 351. 


cases pro and con which bear on the points 
raised by him. 

Before considering whether this is a fit case 
for exercising rovisional powers it is neces¬ 
sary to see whether there is rovisional juris¬ 
diction in the High Court over orders passed 
by the Board of Revenue under Chapter 11 of 
tho Madras Estates Land Act. Mr. Jaganna- 
dha Doss puts forward three contentious : (l) 
tho Letters Patent of the nigh Court classi¬ 
fies all Courts into criminal and civil, and, 
therefore, a Revenue Court is included in the 
expression ‘ Civil Court ’ and the High Court 
has, therefore, jurisdiction ovor tho Revenue 
Courts ; (2) the Board of Revenue, in exorcis¬ 
ing jurisdiction under Chapter 11 of the Estat¬ 
es Laud Act, is a Civil Court, and, therefore, 
is subject to the rovisional jurisdiction of the 
High Court; (3) section 192 of the Madras 
Estates Land Act makes tho Civil Procedure 
Code applicable to proceedings under the Act, 
and, therefore, the High Court has appellate 
jurisdiction over the decision of the Board of 
Revenue. 

The first point is not supportable on any 
authority. It is a fallacy to say that, because 
tho Letters Patent do not specifically refer to 
Revenue Courts, therefore, they are included in 
the expression ‘ Civil Court.’ To use tho term 
“ Court” with regard to rovenue is a misnomer, 
but whore they exercise judicial functions by 
virtue of the provisions of any ouactment, 
they may bo termed Courts. Tho appellate 
and rovisional powers of tho High Court may 
bo sought in section 15 of 24, 25 Vic., Ch. 104, 
now section 107 of 5 and 6 Geo. V, Ch. 61 and 
section 16 of tho Letters Patent. It cannot bo 
successfully contended that tho Board of 
Revenue as such is a Court exercising judioial 
functions subject to the appellate jurisdiction 
of tho High Court. 

Tho next point is that the Board of Rovenue 
exorcises judicial functions when it decides 
appeals under section 171 of the Madras 
Estates Land Act, and, therefore, is subject to 
the rovisional jurisdiction of the High Court. 
Under Chapter II of the Estates Laud Aot, a 
Survey may bo made and a Record of Rights 
may bo prepared by a Rovenue Officer in 
respect of an ostato or a portion of an 
estate in certain cases specified in seotion 161 
and an appeal is provided against a record 
of such rights ; and section 172 gives power 
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to the Board of Revenue to direct the revision 
o£ any Record of Rights or any portion 
of a Record of Rights. Does the Board of 
Revenue become a Civil Court by reason of its 
bearing an appeal from the order of the Reve¬ 
nue Officer ? Section 192 of the Act makes the 
Civil Procedure Code except certain sections 
applicable to proceedings under the Act. The 
Board of Revenue being governed in its pro¬ 
ceedings under the Madras Estates Land Act 
by the Civil Procedure Codo becomes a Civil 
Court for the purposes of the Act. It is urged 
that, by section 16 of the Letters Patent, all 
Civil Courts in the Presidency are subject to the 
superintendence of the High Court and the 
Board of Revenue, being a Civil Court when 
it acts under the Madras Estates Land Act, 
is subject to its revisional jurisdiction. If the 
Board of Revenue is a Civil Court for the pur¬ 
pose, however limited, so far as that purpose 
is concerned, it is subject to the jurisdiction of 
the High Court. The Estates Land Act does 
not givo a right of appeal to the High Court 
from the -orders of the Board of Revenue. 
The case relied on by Mr Jagannadha Doss do 
not help him materially. In Paramaswami 
Aiyangar v. Alamelu Natchiar Animal (6), it 
was hold that the High Court was competent 
to revise the ord»r of the Revenue Court under 
section 115, Civil Procedure Code, which is 
made applicable to proceedings in Revenuo 
Courts by section 192 of the Madras Estates 
Land Act. In another case Ramaswcimy Gorin- 
dan v. Kali Goundan(ll), the samo Bench 
which decided the case roported at page 
310 held that the revision petition to the High 
Court was competent because section 192 of 
the Madras Estates Land Act rendered sec¬ 
tion 115 of the Civil Procedure Codo applic¬ 
able to all suits, appeals and other proceedings 
under tho Act oven though seotion 205 
thereof gave a power of revision to the Board 
of Revenue and tho District Collector ; but 
when the petitioner had previously applied to 
the Revenue Authorities and failed, the High 
^ourt would declino to exorcise its discretion¬ 
ary power in revision, unless it was impera¬ 
tively called upon to do so to prevent m : s- 
oarnage of justice. In Nilamoni Singh v. 

! aranath Makerjee (4) the High Court 'inter¬ 
fered in revision with the orders of the Deputy 
-ommissioner transferring a decree for rent 
made by one Court to another. Tho learned 
Judges observe at p. 297 : " If the orders 


complained of are passed without jurisdic¬ 
tion, we think we have the power to inter¬ 
fere under section 15 of the Act of Parlia¬ 
ment constituting this Court.” Their Lord- 
ships of the Privy Council “ entirely agree 
with tho view taken by the High Court 
of their own jurisdiction.” Vide also Ghai- 
tan Patrjodi Mahapatra v. Kunya Behari 
Patnaick (5). The Madras cases lay down 
that the High Court could interfere in revi¬ 
sion with the orders of the Collector under 
the Madras Estates Land Act, and the cases 
decided by the Calcutta High Court recognise 
the jurisdiction of tho High Court to interfere 
in revision with orders passed by the Revenue 
Courts under the Bengal Rent Recovery Act, 
X of 1859. It was uniformly held under the 
Madras Rent Recovery Act, VIII of 1865, that 
the High Court had no jurisdiction to reviso 
the order of the Revenue Court under section 
662 of the old Code, now section 115 of the 
present Code, vide Velli Perm Mira v. Moidin 
Padsha (1), Appandai v. Sarihari Joshi 

(2) , and^ 1 enkatanarasimha Naidy v. Suramma 

(3) . The present Estates Land Act has 
removed the bar placed upon the revisional 
jurisdiction of the High Court by section 76 of 
Act VII [ of 1865, vide Bamaswamy Naicker v. 
Subbaroyalu Naicker (9). Section 205 of the 
Madras Estates Land Act gives revisional 
powers to the Board of Revenue and Collect¬ 
ors, and it cannot bo said that it has 
domed the samo to the High Court. The 
Act specihcally provides for appeals to 
the District Court in certain cases from the 
decisions of tho Collectors and it follows that 
under section 100, Civil Procedure Code, a 
second appeal will lie in proper cases, and the 
provisions o. section 115 will, therefore, apply 
to cases whore an appeal would bo incompo- 
tent In Chalterjee v. Tribedi (8), tho Calcutta 
High Court held that it had jurisdiction to 
interfere with the order of tho Rent Collector's 
Court under section 107 of tho Government of 
India Act on the ground that “tho rules fram- 
e.l i.y the Local Government under section 23 
of the Calcutta Rent Act, lay down that in all 
proceedings before them under the Act tho Con¬ 
troller and the President of tho Tribunal shall 
have all the power possessed by a Civil Court 
or the trial of suits. See also rule 4 which says 

that in makmg inquiries under the Act, the 

in,,, or fcl,e President of tho Tribunal 
s lall follow, as nearly as may bo, the procedure 
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laid down in the Code of Civil Procedure for 
the regular trial of suits ; the substance only 
of the evidence being recorded as in appeal- 
able cases.” The question that is not free 
from difficulty is this : Is the Board of Re¬ 
venue, when it cxerc'ses jurisdiction under the 
Madras Estates Land Act, a Court from which 
appeals lie to the High Court or a Court sub¬ 
ject to its superintendence ? The subordina¬ 
tion of Courts is determined according to the 
Criminal Procedure Code, section 195, by the 
fact that appeals ordinarily lie from one Court 
to another. So far as I am aware, in no case 
does an appeal lie to the High Court from the 
decision of the Board of Revenue. Section 15 
of 24 and 25 Vic., Ch. 104 and section 16 of the 
Letters Patent have been construed as giving 
jurisdiction to tho High Court over all the 
Civil Courts of the Presidency. If that con¬ 
struction is correct, it necessarily follows that 
tho Board of Revenue, being a Civil Court when 
it acts judicially under sections 171 or 172 or 
any other section of the Madras Estates 
Land Act, is subject to the revisiooal jurisdic¬ 
tion of tho High Court. 

It is unnecessary to consider tho third point 
in the view that I have expressed on the second 
point. Section 173 of tho Madras Estates 
Land Act gives remedy to a person aggrieved by 
an entry in a Settlement Record prepared un¬ 
der sections 16S to 171, or by omission to settle 
a rent by way of suit in a Civil Court. As a 
rulo, tho High Court does not interfere in 
revision with dcoroos or orders of Subordinate 
Courts when the party aggrieved has another 
remedy by way of appeal, suit or otherwise. 
On this ground tho petition fails and is dis¬ 
missed. 

v. N. V. Revision dismissed. 

N. II. 


SIND JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeals Nos. 5 and 6 of 1922, 

October 15, 1923. 

Present: —Mr. Raymond, A. ,T. G„ and 
Mr. Rupchand Bilaram, A. J. C. 

GOBINDRAM VORHOMAL— Appellant 

versus 

THE ASSISTANT COLLECTOR 
OF SIIIKARPUR— Respondent 

and 

KHUSHIRAM DEOOMAL— Appellant 

versus 

ASSISTANT COLLECTOR OF 
SHIKARPUR— Respondents. 


Land Acquisition Act [I of 1894), s. 28— Market - 
value, meaning of—Best evidence, what is—Adapt¬ 
ability of agricultural land as building site — Compen¬ 
sation, basis for award of. 


Tho market-valuo of land may ba roughly des¬ 
cribed as tho price that an ownor willing, and not 
oblige 1 , to soil might reasonably expeot to obtain 
from a willing purchaser with whom ho Is bargain¬ 
ing for the sale and purohasool tho land. 

Kailas Chandra v. The Secretary of State for India 
in Council, 18 lad. Cas. 033 ; 17 0. L. J. 34, followed. 


Tho beat evidenoo to provo whal a willing purohaaor 
would pay for tho land under acquisition would bo 
tho evidence of i;enuino sales ofleotod about tho time 
of the Notification for acquisition, either in rospeot 
of tho same land or any portion thoroof or tho sale of 
lands preoisely parallel in all its oiroumstanoes to 
tho sale of land under compulsory acquisition. 

Trustees for the Improvement of the City of 
Bombay v. Karsoudas, 1 Ind. Cas. 45! ; 33 B. 28 ; 10 
Bom. L. R. 688, relied upon. 


Tho fairest and most favourable basis on which 
compensation should be awardol to tho owner is to 
estimate tho market-valuo of tho property according 
to tho moat luorativo and advantageous way in 
whioh suoh land can be laid out at tho time of ao- 
quistion but tho operative ofloot of epeoial adapt¬ 
ability cr future utility of land must bo estimated not 
by idle speculation and unpraotioal imagination 
but by prudent businoss considerations suoh as 
would woigh with an iatonding purchaser at tho 
imaginary market whioh would havo ruled had tho 
land been exposed for salo when it was to bo com¬ 
pulsorily acquired. 

Dhareesamma v. The Deputy Collector of Cochin, 
77 Ind. Cas 317; 45 M LJ. 3S‘>; 18 L. W. 366; (1923) 
M. W. N 682; 33 M.L T. 48; Mohini Mohan Bannerji 
v. Secretary of State for India, G7 Ind. Cas. 26; 25 O. 
W. N. 1002 84 O. L. J. 188, followed. 
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Adaptability of agricultural lands as building 
sites is a factor to be taken into consideration in 
fixing the value of land under oompulsory acquisition, 
deductions being made for payment of the ordinary 
premium and revised assessment which may be levi¬ 
able on conversion of agricultural lands into build¬ 
ing sito?. 

In the matter of the Land. Acquisition Act X of 
197C Atunji Khetsey , 15 B. 279; 8 Ind. Dec. (N- S.) 
180; Bhujabalappa v. The Collector of Dhanvar, 1 
Bom. L. R. 454; Daya Khuslial v. The Assistant Col - 
lector of Surat , 21 Ind. Cas. 320; 88 B. 37. 15 Bom. 
L. R. 845, relied upon. 

Muoh importance should not ba attaohed to evid" 
once of ofl-rs in ascertaining the market-value of 
the land. 

Government of Bombay v. Mcrwanji Munchcrji , 10 
Bom. L. R. 907, relied upon. 

Appeals by claimants against the judgment 
and decrees of the District Judge, Larkana, 
dated the 14th November 1921 on a reference 
under section 18 of the Land Acquisition Act. 

Mr. Fatehckand Assudamal , for the Ap¬ 
pellants. 

Mr. T.G. Elphinston , for tho Respondents. 

JUDGMENT. —These two appeals, Nos. 5 
and 6 of 1922, arise out of a reference under 
section 18 of tho Land Acquisition Act. 

Portions of Survey Nos. 20812 and 20813 in 
Doh Abdoo in tho Sukkur Taluka have been 
acquired by the Secretary of State for India 
for the purposes of a District Local Board 
Sohool. 

Survey No. 208|2 belongs to one Khushiram, 
appellant in appeal No. 6 of 1022, and Survey 
No. 208|3 belongs to one Gobindomal, appel¬ 
lant in appeal No. 5 of 1902. 

Both tho Survey Nos, are at present used for 
agricultural purposes. It is said that as they 
adjoin tho village of Napar they can bo used 
as building sites and as such have a special 
value. 

In tho inquiry before tho Land Acquisition 
Officer, Khushiram, appellant, valued his land 
at Rs. 2,000 per acre the Appellant Gobindomal 
declined to part with his land or to put any 
value on it. 

Che Land Acquisition Officer awarded 
compensation to both the appellants at the 
rate of Rs. 125 per acre exclusive of tho 
statutory allowance of 15 o I Tig awards were 
upheld by the Distriot Judge. Sukkur. In the 
Court below tho appellants claimed certain 
allowances for severance of their holdings, for 
interest and for tho valuo of trees standing on 
tho portions under acquisition. They have, 
1 C-48 


however, confiued the presont appeals to the 
question of fair market-value of their lands. 
Under section 2, clause (1) of the Act, the 
market-value of the land under acquisition is 
to be determined as on tho date on which tho 
notice to acquire the land is published. 

The “market-value” of land has not been 
deGned in the Act. As said by Sir Lawrence 
Jenkins in Knilaschandra v. The Secretary of 
State for India (1), market-valuo of land may 
“roughly be described as the price that an 
owner willing and not obliged to sell might 
reasonably expect to obtain from a willing 
purchaser with whom he was bargaining for 
the sale and purchase of the land.’’ 

The best evidence to provo what a willing 
purchaser would pay for the land under 
acquisition would be the ovidenco of genuine 
sales effected about the time of the Notification 
for acquisition, oither in respect of the samo 
land or any portion thereof or the sale of 
lands precisely parallel in all its circumstanoos 
to the sale of land under compulsory acquisi¬ 
tion. Generally, such evidence is not avail¬ 
able, and differences exist and it is difficult to 
state with precision what allowance should 
be made for them : In re the Trustees for the 
Improvement of the City of Bombay v. 
Kersondas (2). In the presont appeals no 
evidonco of precisely parallel sales has boon 
given. Tho evidence which has been record¬ 
ed may be classGed into four heads viz., (a) 
sales of agricultural lands, (b) sales of build¬ 
ing sites, (cj offers for purchase of agricul¬ 
tural lands alleged to be similarly situated, 
and (d) tho estimated income from the 
agricultural produce of tho lands under 
acquisition. 

The appellants contend that their lands are 
richer in soil, irrigated by woll water, and 
usod at presont for potato cultivation yielding 
a better return and as such havo a bettor 
selling value as agricultural lands than other 
surrounding agricultural lan Is, and that tho 
agricultural valuo of their lands is much 
higher than Rs. 425 por aero fixed by the 
lower Court. They further contend that in 
addition to this higher agricultural valuo 
their lands are suitable for building sites and 
as such havo an additional potential valuo 
which should be taken into consideration in 
fixing their proper value. It may be ooncoded 

(1) 18 lad. Gas. 638; 17 G. G. J. 31. 

(2) 1 Iud. Caa 151; *9 13. 28; 10 Bom. G. R. 688. 
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that the adapatability of agricultural lands 
as building sites is a factor to be taken into 
consideration in fixing value of land under 
compulsory acquisition ; deductions being 
made in this Province from the value so fixed 
for payment of the ordinary premium and 
revised assessment which is leviable by Go¬ 
vernment uuder the Bombay Land Revenuo 
Code on conversion of agricultural lands into 
building sites. In the matter of the Land Acqui¬ 
sition Act, X of 1870, Muvji Khctsey (3), Bhuja- 
balappa v. The Collector of Dharwar (4) and 
Daya Khuslial v. Assistant Collector of Surat 
(5). It is based on the well established principle 
that the fairest and most favourable basis on 
which compensation should bo awarded to the 
owner is to estimate the market-value of the 
property according to the most lucrative and 
advantageous way in which such land oan bo 
laid out at the time of the acquisition, Tharce- 
samma v. The Deputy Collector of Cochin (6) 
and Mohan Bannerji v. The Secretary of State 
for India (7), containing an exhaustive resume 
of both the Indian and English rulings on 
the point. As, however, pointed out by 
Sir Ashutosh Mukerji at page 1005 tho oper¬ 
ative effect of spocial adaptability or future 
utility of land must be estimated not by idlo 
speculation and impracticable imagination but 
by prudent business considerations such as 
would weigh with an intending purchaser at 
tho imaginary market which would have ruled 
had tho land been exposed for sale when it 
was to be compulsorily acquired. 

Whether tho appellants' lauds have such 
special adaptability or future utility which 
would weigh with a prudent and willing in¬ 
tending purchaser or not, wo shall consider 
after discussing tho evidence of their value as 
agricultural lauds. 

Mr. Ladharam, tho Mukhtiarkar of tho 
Taluqa, and a Government witness, admits 
that the lands of the appellants being nearer 
to tho villago of Napar are more valuable than 
lands further off, that the lands are watered 
by a well and as such they are better than 
“ lift” and “ flow” lands, lie also admits that 

(8) 15 13. 279 ; 8 Ind. Doo. (M.S.) 189. 

(4) 1 Bom. L. R. 451. 

(5) 21 lnd. C.i3. 820 ; 88 B. 3? ; 15 Bom. L. R. 
846. 

(G) 77 lnd. Cas. 347 ; 45 51. L. J 33'J ; 19 L. W. 
860 ; (1923, M. W. N G92 ; 38 M. L. T. 4rf. 

(7) G7 Ind. Cas. 25 ; 26 C. \V. N. i002 ; 31 C. L. 
J. 188. 


land has “ gone up in value a little since 1918” 
and that there has been no rise in prices from 
1914 to 1918. Mr. Taunton, the Land Acquisi¬ 
tion Officer, states that “flow” land is con¬ 
sidered inferior to “ well” land but superior 
to “ lift ” a laud and that he generally adds 
Its. 100 per acre for “ flow” land and another 
Rs. 100 per acre for “ well ” land as re¬ 
presenting the difference in their prices. He 
further states that there has been an increase 
of about 30 per cent, in tho price of land bet¬ 
ween 1913 aud 1917 and that land has also 
gone up in value of late. 

The evidence adduced by either side of sales 
of agricultural lands is soanty and very un¬ 
satisfactory. It may be tabulated as undor :— 
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The respondents have led evidence in 
respect of sales Nos. 3, 6, 7 and 8 and 
the learned District Judge has taken this 
evidence of these sales into consideration in 
arriving at his estimate. 

The Tapedar Choithram speaks of sales 
Nos. 3, 6 and 8 by referenco tc an entry in 
certain Rovonue Registers. Ho cannot, how¬ 
ever, speak as to the comparative agricultural 
value of the lands referred to in any of these 
sales. Whether these lands were * well 
“flow ” or “ lift ” lands at the dates of the 
sales or as to the circumstances under which 
these sales were effected. Though admittedly 
there has been a general rise in pricos, sale 
No 8 which was made in 1918 is at Rs. 
200 per acre while tho sales in 1914 and 
1916 are at Rs. 315-12-0 and Rs. 363-13-0 per 
acre respectively. 

Survey Nos. 117, 127 and 132 which aro 
subject mattor of sale No. 3 aro not conti¬ 
guous. Only 38 Ghantas out of a large area 
from Survey Nos. 117,127, 128 and 132 were 
conveyed uuder sale No. 3. It is not unlikely 
that this sale was by one Mahomdan co- 
sharer in favour of other Mahomedan co- 
sharers. Similarly, Survey Nos. 101 and 158, 
subject matter of sale No. 6, and Survey 
Nos. 367, 493 aud 497, subject mattor of 
sale No. 8, aro not contiguous and the 
same argument applies to those salos as well. 
Survey No 117 and tho adjacent Survey 
Nos. 115 and 116 were sold in 1916 at a 
price exceeding Rs. 3,000 per acre. Though 
this prioo may have been exaggerated or paid 
on account of special considoration-and as such 
not the fair market-valuo in 1916, the price of 
Rs. 315 por aero paid for a portion of Survey 
No, 117 in 1914 is equally open to the objec¬ 
tion that it is much below its market-value in 
1914. If the lands referred to in sales 
Nos. 3 and 6 were " lift ” lauds at the date of 
the sale and Rs. 200 extra was added on for 
the difference in value of " well ” land over 

lift land aud another 30 per oent. added for 
rise in prices, the price of the appellants' land 
would be considerably over Rs 425 por acre. 

Sale No. 7 is in favour of the witness Ilisatn 
diu who admits that tho appellants' lands aro 
more valuable than hi6 ; that their is no well 
on his laud and that, as a rule, he grows 
jotyori crop and occasionally wheat and gram, 
ihe map of Deh Abdoo, Ex. 61, shows that 


Survey No 149 is at a considerable distance 
from the villages of Abdoo and Napar. It is 
surrounded on all sides by agricultural lands 
and is further away from the main roads It 
is somewhat difficult to acoopt the price at 
which Survey No. 149 was sold in 1916 as 
the prioe for tho appellants lands in 1920. 
It is not clear if this Survey number is “ lift ” 
or “ flow ” land ; even if it be “ flow ” land a 
sum of Rs. 100 por aore plus a certain per¬ 
centage for rise in prioes and also a certain 
amount for inferiority of the soil havo to be 
added to Rs. 412-13-0 por aero to arrive at a 
fair valuation of the appellants' lands. 

On the other hand, tho evidence of the 
appellants of sales is equally unsatisfactory. 
The learned District Judge has very rightly 
excluded from his consideration salos Nos. 9, 
10 and 11 which refer to sales subsequent to 
the Notification and refer to lands in other 
Dchs. 

Sales Nos. 1 and 2 were made eight years 
prior to the acquisition and are, therefore, not 
of much ovidentiary value. The sale-deed 
Ex. 41 which rofers to the first salo rooitos 
that 8-annas share in tho land, in tho water 
courses, ar.d in a imlcka, well is boing conveyed 
in addition to tho standing Mango trees. Tho 
price paid under this deed works out at 
Rs. 500 per aero. On the other hand, Ex. 36 
which refers to the second salo purports to 
convey only a 0-4-9-pies sharo in tho same 
survey number aud in tho rights in a 
wator course, but doo6 not re I or to any 
rights in a / ukkii well, the prico por aero 
paid under this deed is, howevor, doublo the 
prioe paid under Ex. 41. This is duo to the 
fact that the purchasers under Ex. 36 were 
prior to mortgagees and wore purchasing the 
lands in part paymont of their debts from 
their debtors aud this fact appears from the 
dcod Ex. 36 itsolf. 

Tho only other sales of agricultural lauds 
relied on by tho appellants aro sales Nos. 4 
and 5. 

It is curious that, though tho appellants 
could not havo been ignorant of these two 
salos. Khusiram, appellant, was content with 
claiming Rs. 2,000 por acre for his lands. 

Doth tho sales are by Mabomedan agricul¬ 
turists in favour of Banins, and though tho 
deeds contains tho usual recitals of cash con¬ 
sideration having been paid, it is not unlikely 
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that the sales were not for cash consideration. 
Ex. 34, which refers to sale No. 5, recities that 
the land thereby conveyed had been cultivated 
by the Mahomedan vendors and that not only 
the land but the standing crop as well 
was being sold. This is somewhat unusual. 
The vendors have not been examined. The 
lands adjoin the more important and bigger 
village of Abdoo and the sale includes the price 
of the pukka wells and the trees, in addition 
to the standing orops which were the subject- 
matter of sale No. 5. 

The two sales were made four years prior 
to the acquisition, they were solitary instances 
of such high prices being paid for agricultural 
lauds in that deh or the adjoining delis of 
Wahi Majidi and Khahi. It is likely that such 
high prices were paid by purchasers at the 
timo of a temporary boom and also probably 
towards satisfaction of prior debts. 

We are of opinion that the learned District 
Judge was right in not taking the evidence of 
those two sales into consideration. 

The evidence of salos of building sites in the 
village of Napar has also been rightly exclu¬ 
ded. Such evidence caunot form the basis of 
fixing the markot-value of agricultural land 
outside the village though adjoining to it aud 
which is liable to payment of a tine or pre¬ 
mium and of a revised assessment. The evi¬ 
dence ou this point is further more unreliable. 
It consists of the witness Santoomal who 
says that he bought a plot with a building 
thereon in December 1911 for Rs. 300 and 
values the building at only Rs. 5 or Rs. 6 and 
the witness Shevomal who speaks of having 
purchased another houso in 1914 for Rs. 5G0 
and values his building at the date of the pur¬ 
chase at Rs. GO. 'The recitals in the two salo- 
doeds Exs. 48 and 43 respectively, contain a 
detailed description oi the structures on the 
two plots. In view of those reoitals there is 
no doubt that the buildings ou the two plots 
wore of considerable value and that their 
statements as to the buildings being worth 
Rs 6 aud Rs. GO are false. The evidence of 
oilers for lands adjoining the village is also oi a 
shadowy nature. It depends on the statement 
of ono solitary witness, Soomomal Ex. 57. 
Ho says he received an oiler for 12 Gliant- 
as of land recently converted into a building 
site which works out to Rs. 6,000 per acre 
aud of another oiler of the adjoining agricul¬ 


tural land not yet converted as a building sito 
but suitable as such at Rs. 4,000 per acre. 

Too much importance cannot be attached 
to evidence of offers in ascertaining the mar¬ 
kot-value of the land of. Government of 
Bombay v. Merwanji Munchcrji (8). In the 
present case we can attach no importance 
whatsoever to the uncorroborated evidence of 
Shevomal who does not disclose the names of 
the persons who have made the offers. He is 
interested in the appellants and according to 
the learned Judge was enthusiastic in support¬ 
ing the appellants. 

There is, however, evidence on the record to 
show that Government acquired 4£ Ghontas 
of land from.the witness Soomomal though at 
somo distanco from the village of Napar and 
paid him Rs. 296. This price is said to include 
15% compulsory allowance as also to include 
interest. Soomomal was not prepared to 
deny that half of it was iutercst. This would 
work out to more than Rs. 1,000 per aore. 
There is also ovidcncc of the Mukhtyarkar 
Ladharum that ho estimates tho net profit of 
the owner from potato lands at Rs. 50 to 
Rs. 100 per jireb when tho price of potatoes 
is from Rs. G to Rs. 8 per maund and at half 
that amount in ordinary years when the prico 
of potatoes is from Rs. 3 to Rs. 4 per maund. 
Tho appellants have led evidence of the 
estimated income from potato lands which 
has been disbelieved by tho learned Judge. 
It is true that tho evidenco of the witnesses 
for the appellants shows only tho gross 
income of potato lauds aud that it is not 
quite easy to fix the net income from suoh 
evidence. This ovidcncc docs, however, show 
that the incomo from potato cultivation is 
substantial and is not less than the sum 
Rs. 50 per ucio as indicated by tho Mukhty¬ 
arkar. Tho not income realized by tho 
withess Ilisamdin from his wheat orop in 
Survey No. 497 was about Rs. 40 per acre. 
The net income from potato lands may fairly 
be ostimatcd at Rs. 50 per year. Aud if this 
income is capitalised at 20 years purchase it 
works out at Rs. 1,000 per acre. The appel¬ 
lants have failed to prove that, their lands have 
any potential value as building sites, it is true 
that there is no waste lanl available in the 
village of Napar which oan be used as a build- 

18) 10 Bom. L. U. 007. 
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ing 6ite. The village has got 8 or 10 Pukka 
houses of banias and a population of 950 
persons. It is, however, surrounded on all sides 
by agricultural lands which are not as rich as 
the appellant's lands. It would not be difficult 
for intending purchasers to buy the other 
surrounding agricultural lands on payment to 
the owners of the agricultural value of such 
lands. The village of Napar is also very close 
to the village of Abdoo which has a popula¬ 
tion of 1,679 persons. Waste land is avail¬ 
able in the village of Abdoo whioh can bo 
obtained from Government for building 
purposes ac the rate of Rs. 5 per Ghanta or 
Rs. 200 per acre. This fact would necessarily 
prevent a rise in prices of land in the village 
of Napar as also of the agricultural lands 
adjoining Napar. It is not likely that a 
prudent purchaser would be prepared to 
tako into account the alleged future utility of 
the appellants’ lands as building sites in 
making an offer for the purchaso of the appel¬ 
lants' lands. As their Lordships of the Judicial 
Commitee observe In re The Secretary of 
State for Foreign Affairs v. Charlesworth 
Pillinh & Go (9): “In such an enquiry relating 
to subjects abounding with uncertainties, 
there is more than ordinary room for guess 
work and it would be very unfair to requiro 
an exact exposition of reasons for tho conclu¬ 
sions arrived at.” In the presont case though 
the evidence is scanty, wo think that, taking 
into consideration the evidenoo of the income 
from potato and other agricultural lands, 
the evidenco of tho price paid by the Land 
Acquisition Officer to Soomomal as also tho 
evidence of some of the sales and adding on 
to the prices pa'd a certain percentage for tho 
rise in value as also a sum of Rs. 200 
extra as difforenoe in tho price of “ well” land 
ovor lift," we should fix tho value of tho 
appellants lands at R 3 . 1,000 per acre. 

We, accordingly, vary the award of tho 
learned Distriot Judge and allow compensa¬ 
tion to the appellants at tho rate of Rs. 1,000 
por aero plus 15 per cent, for compulsory 
allowance. This amount shall includo tho 
claim for interest, if any, up to date. 

D) 26 B. 1 at p. 21 (P. C.) ; 28 I. A- 121 ; ft Sur. 1*. 
L. J. 1. 


As the appellants have grossly exaggerated 
their claim both in the Court below and in 
tbe appeal we make no order as to costs. 

P. B. A. 

K. s. D. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 716 of 1922. 

November 6, 1923. 

Present :—Mr. Justice Sulaiman. 

MIRZA ABDULLAH BEG and another— 
Plaintiffs —Appellants 

versus 

RAMZAN KUAN and others -Defen¬ 
dants —Respondent s. 

Civil Procedure Code (Act V of 1808), O. IX, r. Pi- 
Ex paite decree against some defendants—Appeal by 
contesting defendants—Subsequent application by 
absentee defendants to set aside decree—Original 
Court, jurisdiction of. 

A deoreo was passed ex parte against some defend¬ 
ants, and the contesting defendants preferred an 
appeal agiinst it making the absentee defendants pro 
forma respondents. While tho appeal was ponding 
the ab3entoo respondents applied to the original 
Court to have the ex parte decree set asido: 

Held, that tho jurisdiction of tho Original Court to 
entertain tho application was not ou;ted by the 
appeal. 

Clajraj Mati Tewarin v. Swatni Nath Rai, 3G Ind. 
Cas 307 ; 39 A 13 ; 14 A. L. J. 663; Palaniappa 
Clictty v. Subramauta Chetly, 62 Ind. Cas. 755- 44 JJ 
731; 13 L.W. 619; (1921) M. W. N. 809; 41 M. L J. 
90. 30 M. L T. 151; Kumud Nath Hoy Chmodhry v. 
Jutindra Nath Chmodhry, 9 Ind. Cas. JB9 • 88 O 394- 
13 C. L. J. 221; 15 C. W N. 89.', rolied 0 n.’ 

Palakdhari Iiai v. Mankaran Rui, 6 Ind. Cas. 205; 
7A L J. 5J8; .Mathura Prasad v. Ramcharan Lai, 
28 Ind. Cas. 2G1; 97 A. 208; 18 A. L. J. 283, dist- 
ioguisbeil. 

Second appeal from the decroo of the 
I'-ubordinabe Judge of Jaunpur, dated tbo llbh 
January 1922. 
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Mr. A. Sanj/al, for the Appellants. 

Mr. Mushtag Ahmad, (with him Mr. M. A. 
Aziz), for the Respondents. 

JUDGMENT:—This is a plaintiffs appeal 
arising out of a suit for possession and arrears 
of rent. The suit was originally decreed on 
the 3rd Soptember 1920 against defendants 
Nos. 1, 5. On the 25th October 1920 defen¬ 
dants Nos. 1, 2 and 3 only appealed to the 
lower Appellate Court. Tho proceedings had 
been ex parte against defendants Nos. 4 and 5 
and they preferred an appeal; they, were, how¬ 
ever, made pro forma respondents in tho appeal. 
While the appeal preferred on behalf of defend¬ 
ants Nos. 1, 3, to which defendants Nos. land 
5 were parties, was pending an application 
was presented in the original Court on behalf 
of defendants Nos. 4 and 5 ou tho 30th Octo¬ 
ber 1920 for setting aside the ex parte decree. 
Certain objections were tiled by the plaint¬ 
iffs on tho loth November 1920, hut in these 
objections no plea was taken that the Trial 
Court had no jurisdiction to set asido the* decroo 
on tho ground that an appeal was already 
ponding. Ou the 7 th May 1921 tho Court of 
first instance, apparently on tho ground that 
tho defor.co raised by the defendant was a 
common ono, set asido the decree not only 
against tho two defendants who had applied 
but against all tho defendants and revived the 
suit. The suit having boeu revived tho defend¬ 
ants who had appealed to tho District Judge 
got a statement rnado through their Vakil 
beforo tho District Judge that there was no 
longer any necessity for deciding the case and 
that the appeal should bo struck off. The 
ordor passed by tho Appellate Court was 
appeal is dismissed according to tho above 
statement." 

When this suit was re-tried by the first 
Court it was dismissed ou tho merits. An 
appeal was preferred by tho plaintiffs to tho 
lower Appellate Court ; but in the grounds of 
appeal again no point was taken that the 
order setting aside the decree was ultra viies, 
nor does it appear to have been argued boforo 
tho lower Appellate Court as there is no 
reference to tho point any whero in the judg¬ 
ment. Tho appeal was dismissed on tho 
merits, the lower Appellate Court coming to 
the conclusion that the plaintiffs bad no right 


to the land and had never been in possession 
of it. 

A second appeal has been preferred on 
behalf of the plaintiffs and two main points 
have been urged on their behalf. One is that 
the order sotting aside tho ex parte decree was 
ultra vires inasmuch as an appeal had been 
preferred from that decree and was then 
pending and tho second is that the Court below 
has erred in interpreting the document filed 
by the parties. 

As regards tho second point, thore is obvi¬ 
ously no force in it. No question of an inter¬ 
pretation of any document arises in this case. 
The lower Appellate Court, after consider¬ 
ing all tho documentary and oral evidence, has 
come to the conclusion that the plaintiffs have 
no right to the land and have never boon in 
possession of it. The finding is ono of fact 
and cannot be challenged. 

The main contention of the plaintiffs, how- 
over, is that tho Court of first instance had no 
jurisdiction to interfere with the deoroo which 
was then under appeal. 

Order IX, r. 13 of tho Code of Civil 
Procedure expressly states that in a caso in 
which a decreo is passed ex parte against a 
defendant the latter may apply to the Court 
by which the decree was passed for an order 
to set it aside, etc. If there wero no rulings 
to the contrary, I would have no hesitation 
in holding that an application under O. IX, 
r. 13 had to be made to the Court which passed 
the decree. The opinion prevailing in tho 
various High Courts, however, has by no means 
been uniform. The view takon in tho Madras 
High Court sometime ago was cortainly to 
tho effect that the mere presentation of an 
appeal to an Appellato Court ousts tho jurisdic¬ 
tion of the Court of first instanco. Aid appoars 
to have been sought from section 107 of the 
Code, which gives to tho Appellate Court the 
same powers as are ordinarily performed by 
tho Court of original jurisdiction. This view, 
however, was dissented from in caso aftor 
caso by the Calcutta High Court, whore tho 
opinion was expressed that such an application 
oau be made only to the original Court. In 
one caso tho Calcutta High Court wont even 
to the length to whioh a Bench of this Court 
in Gajrajmati Tiwarin v. Swami Nath Liai (1) 

(1) 36 lud. Cae. 307 ; 39 A. 13 ; 11 A. L. J. 653. 
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was not prepared to go. None of the reported 
cases of this Court whioh have been brought 
to my notice aro exactly on all fours with 
the present case. In the present case there 
are two circumstances to be noted,— 

1. That the appeal had not been disposed 
of when the first Court’s decree was sot aside. 


2. That the applicants for setting aside 
the decree were parties to the appeal. 


In two earlier cases, namely, those of Palak- 
dhari Rai v. Mankaran Rai, (2) and Mathura 
Prasad v. Bam char an Lai, (3) it was held 
that after the decree of the first Court had 
been affirmed in appeal the first Court had no 
jurisdiction to set it aside. These cases are 
distinguishable on the ground that the appeal 
had been disposed of and the decree of the 
first Court had been affirmed. On the other 
hand, the case reported in Gajrajmati Tiwarin 
v. Swami Nath Bai (l) lays down that whore 
the applicants for setting aside the decree aro 
not made parties to the appeal, the jurisdic¬ 
tion of the Grst Court to set asido the ex parte 
decree is not ousted. In the latter case there 
in an exhaustive review of the previous 
authorities and it is noteworthy that at pp. 25 
and 31 the learned Judges were inclined to the 
view that the opinion prevailing in the Madras 
High Court was not supported by any provi¬ 
sion of the Code of Civil Procedure and was 
erroneous. The Madras High Court has, how¬ 
ever, since'wavered very much. The first case, 
namely, that of Bamanadhan Chetty v. Nara¬ 
yanan Chetty (4), has since been over¬ 
ruled by a Full Bench of that High Court 
vide Sankara Bhatta v. Subraya Jihatta (5) 
and in a later case reported in Palaniappa 
Chetty v. Subramania Chetty (6) it has now 
been conceded that the mere presentation of 
an appeal does not necessarily take away 
the jurisdiction of the original Court. On the 
facts, that was a caso clearly iu point. There 
a decree was passed ex parte against one of the 
defendants and an appeal against the decreo 
vvaB preferred by another defendant and 
was ponding in the Appellate Court when 


(2) C Ind. Ca 3 . 205 ; 7 A. L. J. 598. 

,4 n 3 ,nd Ca8> 201 : 37 A - 2 0 3 i 13 A- L. J. 233. 
U) 27 M. 602. 

«5) 30 M. 535 ; 17 M. L J. *36. 

(«) 62 Ind. Gas 7 55 ; 41 M. 731 ; 13 L. W. 519 
21 M. W. N. 009 ; 41 M. L. J. 90 ; 30 M. L. T 

A J, 


an application by the former defendant 
to set aside the ex parte decree passed 
against him was made to the original 
Court and not to the Appellate Court. It 
was held that such an application was not 
barred. I have already noted that the view 
prevailing in the Calcutta High Court has 
consistently been against the appellant. The 
oase of Kumud Nath Roy Chowhdury v. 
Jotindra Nath Chowdhury (7), is a caso 
which on facts is very similar to the prosent 
one. That also was a oase where the appeal 
was still ponding and had not been disposed of. 
At page 401 the learned Judges remarked that, 
inasmuch as the appeal was still pending, the 
decree of the original Court was still in force 
and in operation ; it had not been superseded 
by any decree on appeal or morged therein. 
Under those circumstances, it was difficult 
to appreciate bow on principle the view could 
bo maintained that the jurisdiction of the 
original Court to ontortain the application to 
set asido the decreo in so far as it was ex parte 
had been taken away. The view that tho 
immediate effect of tho presentation of an 
appoal to a superior Court is to destroy tho 
jursidiction of tho Subordinate Court to deal 
with the judgment was not accepted as a pro¬ 
position well-founded on principle. 

There is thus tho authority of the Madras 
High Court in Palaniappa Chetty v. Subra- 
mania Chetty (6), and of the Calcutta High 
Court in Kumud Nath Roy Chowdhury y. 
Jotindra Nath Chowdhury (7) and there aro 
observations in Gajrajmati, Tiwarin v. Swami 
Nath Rai (1) supporting tho Calcutta view. 
Tho earlier crse3 in Palahlhari Bai v. 
Mankaram Bai (2) and Mathura Prasad v. 
Bam Charan Lai (3) aro clearly distinguish¬ 
able on the ground that in those cases tho 
appeal bad been disposed of and the decree of 
the first Court confirmed. 

In view of this stato of the authorities, as 
well as in viow of the olear wording of O. IX, 
r. 13 of tho Codo of Civil Procedure, I am 
of opinion that the contention urged on behalf 
of the plaintiffs-appollants is without any 
forco. The result is that this appeal fails and 
is dismissed with costs. 

K - s - Appeal dismissed. 


C) 9 Ind. Gas. l 8 j ; 38 G. 3J4; 
C W. N. 399. 


13 G. L. J. 221 ; 15 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Suit No. 541 of 1918. 

April 24, 1923. 

Present :—Mr. Raymond, A. J. C. 

THAWERDAS JETHANAND, by the 
Official Receiver, and another 
—Plaintiffs—Appellants 

versus 

R. B. SETH VISHENDAS NIHALCHAND 
—Defendant—Respondent. 

Transfer of Property Act (IV of 1882) s. 6 (< )— Prop¬ 
erty. meaning <f — Partner's right to sue for accounts — 
Transfer, va lidity °f- 

Tho term ‘ property ' includes any property over 
whioh or tho profits ot which any porson has dispos¬ 
ing power which he may cxcroise for his own benefit, 
fp. 387, ool. 1.] 

A partner'd right to sue for an aooount of a dis¬ 
solved partnership is moveable “property” whioh. ou 
his being adjudicated an insolvent |aod a vesting 
order made by the Court, vests in the Olfioial 
Receiver, [p 8*7, ool. 2.J 

Jagat Chundcr Pop v Iswer Chunder Roy, 20 0.698; 
10 Ind. Dec- (N. S.) 408, relied upon. 

Such a right is not a mere right to sue but can be 
assigned as an actionable olaira. 

Parvathccsam v. Jiapaua, 13 M. 447 ; 4 Ind. L'eo. 
(N. S.) 1023 relied upon. 

(Jerimal 1 lari rave v. Rughnath Kalianji, 60 fno. 
Cas. 873 ; 16 S. L. R. 71; Abu Mahomed v. S- C. Chun¬ 
dcr, 1 Ind. Gas. 827 ; 30C 846 ; 13 C. W. N. 334 ; 

Jewan Ram v. Rattan Chaud Ktssen, 70 Ind.Cas. 498; 
26 C. W. N. 2S5 ; Shcrsing v. Sriravi, 30 A. 246; A. 
\V. N (190-) 601 ; 5A.L. J. 251 ; 4 M. L. J. 10 ; 
JIaridas v. Varoda Kishore, 27 C. 38 ; 4 C. W. N. 87 ; 
<i Ind Deo. • N. 8 1 126; Mndhodas v. Ramji Pattak, 
1G A- 286; A. W. N. (18.14) 34; 8 Ind. Dec. (N S ) 180; 
Spud Tuf fu~?ooe Hussain Khan v. Rughoonath Per- 
siad, 14 M. I. A. 40; 70 L. R. 1S6 ; 2 Suth. P. C. J. 
434; 2 Sar. P. C J 656; Rafique & JacUson’d P. C. N. 
10; 20 F-. R. 701, distinguished. 

Mr. Kalumal Peihlumal, for tho Fluiutiff. 
Mr. Kimalrai Iihojraj , for tho Defendant. 

JUDGMENT. 

Plaintiff No. 1, Thawerdas Jcthanand, who 
has been declared an insolvent since the suit 


was originally filed by him sues through the 
Offioial Receiver. Plaintiff No. 2 is Khem- 
ohand Daryanomal. and the suit is for 
partition of partnership assets which plaint¬ 
iff No. 1 values at Rs. 10,000. The allega¬ 
tion of the plaintiff No. 1 is that by a 
deed of partnership, dated the 31sb of 
October 1917, he and defendant bcoame part¬ 
ners in a contract obtained for supplying 
fuel to tho Military Authorities at Kiamari. 
The plaintiff No. l’s share was four-annas and 
defendant’s twelve-annas in the rupee. It ap¬ 
pears from the evidence of Thawerdas Jotha- 
nand that two tenders wore submitted, one in 
the namo of Thawerdas Jebhanand and the 
other in the name of the defendant, tho latter 
being for a lower amount thau the former 
and tho fuol to he supplied was 575,000 
maunds. The tender of the defendant was 
accepted at Ro. 0-13-9 per hundred maunds 
and it is common ground that tho profits aris¬ 
ing out of this contract wero to bo divided 
botween plaintiff No 1 and defendant in pro¬ 
portion to thoir share. Admittedly, tho quan¬ 
tity of fuel to be supplied under this tender 
was to be between the Gbh of November 1917 
aud 15th February 1918, and during this 
period fresh tenders wero invited for tho 
supply of 120,000 maunds of fuol and the de¬ 
fendant’s tender for thi* amount was also ac¬ 
cepted at fifteen annas per hundred maunds. 
The dispute between plaintiff No. 1 and tho 
defendant converges on this ouo point that 
plaintiff claims a quarter sharo of the profits 
realised by the defendant out of the tender 
for 120,000 maunds, as ho alleges that ho was 
a partner in the second contraot with the 
same sharo as in tho first. Defendant, 
however, donios tho partnership and says that 
neither plaintiff nor anybody else had any 
interest whatever in the contract for the sup¬ 
ply of 120,000 maunds of fuel and that tho 
benefit of the second contract was to bo his 
exclusively. Tho following issues were framed 
in the caso :— 

1. Is plaintiff entitled to a 0-4-0 annas 
share in tho 120,000 maunds of fuel 
supplied to tho Military Authorities by 
defendant at the rato of 0-15-0 annas per 
100 maunds ? 

2. Was the sum of Rs. 31,500 paid to 
plaintiff by dofondant as a loan or in 
satisfaction of his share ? 
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3. On accounts being taken, what i3 duo 
to either party ? (covers para. 3 of W. S.) 

4. General. 

Mr. Kimatrai who appeared for tho defend¬ 
ant relinquished issue No. 2 and asked for 
the following additional issue which was fram¬ 
ed with the consent of the parties : — 

5. Has the Official Receiver any right to 
assign the claim in suit to plaintiff No. 2 
and is the assignment, therefore, valid ? 

I shall first discuss issue No. 1. 

But, heforo I proceed with the considera¬ 
tion of this issue, I may mention that 
plaintiff No. 2 has been brought on the record 
inasmuch as by a deed of assignment tho 
Official Recoivor has assigned to him all the 
right, title, and interest of tho firm of Thawer- 
daB Jethanand after they were adjudicated 
insolvents. Mr. Kalumal for tho plaintiffs has 
examiuol two witnesses, viz., (1) tho managing 
proprietor of tho firm of tho insolvents 
Thawerdas Jethanand, and (2) Khemchand 
Daryanomal, plaintiff No 2. After Thawerdas 
was examined, I permitted Mr. Kimatrai to 
roservo his cross-examination and asked Mr. 
Kalumal who appeared for the plaintiff to 
adduce all tho evidence that he had to sub¬ 
stantiate tho partnership in the contract for 
the supply of 1-20,005 maunds of fuel to tho 
Military Authorities. In order to save time I 
also examined the defendant Vishindas 

Nihalchand, for I wanted to ascertain from 
him whether he was prepared to deny the 
partnership outright or whether thoro may 
not he some means of arriving at some 
sort of understanding botwcon tho 
parties, particularly in view of the admitted 
aot that plaintiff No. 1 was a partner of 

mI 'i D i the Grsb contact. Seth Vishindas 
Nihalchand, however, repudiates tho second 
partnership entirely and states that if there 
was one there would certainly have boon a 
partnership-deed as between tho parties. 

. rsow ’ 1 bawerdas Jothanand states that ho had 
a four-annas share in the contract for the 
additional quantity of fuel that was to ho 
supplied to the Military Authorities, and Mr. 
Kalumal s mam contention on this point 
seems to l>o that, inasmuch as the second 
ender was made and accepted during the 
continuance of tho first contract with tho 
Military Authorities, it must, therefore, ho tak- 


on that Thawerdas Jethanand wore equally 
to have a share of four-annas in tho second 
contract as thoy had in the first. Now, as it 
is plaintiff No. 1 that alleges that he was a 
partner in tho four-annas share in the con¬ 
tract for the supply of 120,000 maunds of fuel 
to the Military Authorities, the burden of 
proof hoavily lies upon him to provo his as¬ 
sertion, and I cannot admit for a moment the 
argument that, because the supply of fuel 
under the second contract was during the 
period of tho supply of fuol under tho 
first contract, therefore, the rights and lia¬ 
bilities of the parties in tho second contract 
wero the same as in the first. The partner¬ 
ship-deed between the parties has been Gled 
in the case and is Ex. 8, and that rolatos to 
the partnership only with roferonco to tho 
575,000 maunds of fuol that wero to ho 
supplied under the first contract. Thoro is 
no referonco in it whatever to tho frosh supply 
of 120,000 maunds of fuel undor tho second 
contract. Now, the probabilties of tho caso 
seem to mo to ho that as the first tendor was 
accepted in Vishindas Nihalchand’s narno 
and tho Military Authorities felt tho need for 
a larger supply of fuol, thoy wrote to Vishiu- 
das Nihalchand accordingly who tendered 
for the frosh supply. Having done so, ho 
contends that tho fresh supply was intended 
for his own individual benefit and that 
plaintiff No. 1 has no iutorost in it. It was 
certainly tho duty of tho plaintiff not to rely 
on whatevor talk there might have taken 
place between tho parties, hut to embody in 
writing any terms or any settlement that may 
have been como to with respect to tho supply 
of tho additional quantity of fuel. Not 
having dono so, thoy must tako the risk. 
Mr. Kalumal, as I have remarked already, has 
also examined Khemchand Daryanomal, who, 
naturally, in tho circumstances of this case, 
is an interested witness. Khemchand Darya¬ 
nomal states that in the first contract for tho 
supply of 575,000 maunds of fuol ho had a 
six-annas share. This may or may not ho. Ho 
has not produced any partnership-deed to show 
it. Ho further goes on to say that ho had an 
equal share in the second contract in tho 
supply of 120,000 maunds, and that ho had 
also a six-annas sharo in this. I askod him if 
thoro was any dooumontary ovidouco to 
prove his assertion as to his six-annas sharo 
in tho profits that may bo realisod out of tho 
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575.000 maunds of fuel being supplied. lie 
said ho had a letter from the defendant which 
now ho cannot find. At any rate, this has 
not been produced by him. But he further 
states that tHo account between him and the 
defendant has been entirely settled both with 
regard to the first as well as with re¬ 
gard to the second contract. Defendant 
Vishindas has equally denied Khemohand’s 
share of six-annas in the second contract, and 
if the account as Khemchand alleges was 
settled with him allowing him six-annau in the 
second contract, and if that were proved, it 
will certainly he a very damaging piece of 
cv id on co against the defendant. I, thoroforo, 
asked Khemchand if ho had any entries, in 
his hooks of account, which would go to show 
that lie was allowed six-annas share in the 
second contract. lie confessed he had nono, 
and this is rather an important admission. It 
really goes to show that, even if the 
defendant had a contract with Khemchand 
with respect to six-anuas share and was a 
partnor with plaintiff No. 1 in respect of a 
6ix-annas share in the first contract, both 
these two gontlomcn are led away by the 
idea that, thoroforo, they aro necessarily enti¬ 
tled to their shares in the second contract for 
120,000 maunds. But it has not boon estab¬ 
lished by any evidence on the record, that 
there was any partnership between plaintiff 
No. 1 or plaintiff No. 2 and defendant in tho 
second contract. Mr. Kalumal relied on a 
letter dated tho 9th of March 1918 which was 
addressed by dofondaut to plaintiff No. 1 and 
in which tho former complains to tho plaint¬ 
iff as to his not having delivered tho fuel 
required to ho supplied hot ween tho 10th of 
November 1917 and 15th February 1918. 
There is nothing in this letter, which I have 
carefully read, which would go to show that 
tho defondant called upon tho plaintiff to de¬ 
liver any portion of tho fuel that was required 
under tho second contract for 120,000 
maunds, and this letter, thoroforo, throws no 
light whatever on tho case. Mr. Kalumal fur¬ 
ther rolied on a document showing tho 
quantity of fuel that was supplied by his 
client to the Military Authorities, Ex. 10, and 
his argumont was that, according to that, tho 
fuel supplied exceeded the share which his 
client had to supply in terms of tho first con¬ 
tract. Even if this he the case, I cannot 


found upon it, particularly in a case of this des¬ 
cription where the onus lies heavily upon tho 
plaintiff to prove his partnership, any inference 
that there was a partnership between tho 
parties in respeot of the second contract. It 
appears to mo perfectly clear that the plaint¬ 
iffs have failed to prove that plaintiff No. 1 
was a partner of the defendant and entitled to 
four-anuas share in the 120,000 maunds of 
fuel that were to ho supplied to the Military 
Authorities, and, therefore, my finding on issue 
No. 1 in the case must he in the negative. 

Issue No. 2, has been relinquished by the 
plaintiffs. 

Issue No. 3, I answer in the negative. 

There remains for decision tho additional 
issue: Has tho Official Receiver any right 

to assign the claim in suit to plaintiff No. 2, 
and is tho assignment, therefore, valid V” 
For, though I have hold that plaintiff No. 1 
has not succeeded in establishing that ho 
was a partner of tho defendant in tho 
contract for tho supply of 120,000 maunds 
of fuel to the Military Authorities, yet, as 
plaintiff No. 1 allegos that ho has not re¬ 
ceived his share of profit in the first con¬ 
tract, tho partnership in which is admitted, 
for tho supply of 575,000 maunds of fuel the 
accounts must bo referred to tho Court 
Commissioner. Now, after tho filing of tho 
suit, plaintiff No. 1 were adjudged insolvents 
in Insolvency Application No. 11 of 1920 
and their estate was vested in tho Official 
Receiver. On the 4th Decombor 1920 the 
Official Recoivor sold at a public auction the 
right, title and interest of the insolvents in 
this suit which was purchased by plaintiff 
No. 2 for the sum of Rs. 5,015. On tho 13th 
January 1921 tho Official Recoivor conveyed 
to plaintiff No. 2 by a deed of assignment, the 
validity of which is not impugned, the right, 
title and interest of the insolvents in the 
subject-matter of this suit. Mr. Kimatrai 
for defendant, in tho first place, contends 
that the right of plaintiff No. 1, to suo 
for damages does not vest in the Offioial 
Recoivor on their boing adjudicated insol¬ 
vents. I had occasion to cousider the 
question as to the significance of the word 
property,” as used in section 2, olause id), 
of tho Provincial Insolvency Act, in the caso 
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of Chellaram v. Official Receiver (1), and I 
there discussed at some length the provisions 
of seotion 28 of the Provincial Insolvency Act 
of 1920, which enacts that “ on the making of 
an order of adjudication the whole of the prop¬ 
erty of an insolvent shall vest in the Court 
or in the Receiver," and pointed out that the 
only restriction that is imposed, is by clause 
(5) of section 28 that the property of the insol¬ 
vent shall not include any property which is 
exempted by the Codo of Civil Procedure or 
by any other enactment for the time being in 
force from liability to attachment and sale in 
execution of a decree. No doubt, the question 
before me in the case cited was whether 
the power of a Hindu father in a joint 
undivided nindu family governed by the 
Mitahshara to dispose of ancestral property 
for his antecedent private debt not being of 
an immoral character fell within the purview 
of the definition of the term ‘ property ' as 
explained in section 2, clause (rZ), of the Pro¬ 
vincial Insolvency Act, and I held that it 
did and that a vesting order vestod that 
right in the Official Receiver on the father 
being declared insolvent. The prcsont case is 
ono with regard to the right of a partner to 
sue for an account in a partnership that has 
been dissolved. The partnership is admitted 
and it is not alleged that the partnership 
accounts have boon sottled in respect of 
575,000 maunds of fuel supplied to the Mili¬ 
tary Authorities. Undoubtedly, plaintiff No. 1 
have a right to an account and, equally, there 
can be no mannor of doubt that this right is a 
vested and a heritable interest. The term 
property includes any property over which or 
the profits of whioh any person has a disposing 
power whioh ho may oxercise for his own 
icnefit. The right to sue for an account is 
moveable property and is not exempted by 
section t'0, Civil Procedure Code, from attach¬ 
ment and sale. It is saleable property within 
the meaning of thoso words in section 60 and 
iB lablo to attachment and sale in execution 
o a decree. In Jagat Ckandar Roy v. hwar 
Chamler Roy (2), it was held that the share 
oi a partner in a partnership business was 
saleable property and could, therefore, be 
attached and sold by an execution creditor 

R- ( (3.)20. ICd ' Ca3 ‘ 497 1 10 b- L> R - 220 : (1923) A ‘ L 
(2) 20 C. 603 ; 10 lud. Deo. (N. 6.) d6S. 


in execution of a decree against that partner, 
the partnership in this case was, of course, a 
going concern but I can conceive on distinction 
in principle betw’een it and in the right to sue 
for an account in a dissolved partnership. I 
have no hesitation in holding that the right to 
sue for an account of a partnership that has 
been dissolved is proporty which, on the plaint¬ 
iffs being adjudicated insolvents and a vesting 
order made by the Court, vestod in tho Official 
Receiver. Mr. Kimatrai for tho defendant did 
not appear to mo to seriously contest tho 
proposition that the right to sue for an account 
would vest in the Official Receiver but it may 
bo that, in view of my judgment in tho case 
above referred to, he thought it would not bo 
profitable to press tho point. His main argu¬ 
ment was that, oven on tho assumption that 
tho right did vest in the Official Rcceivor, 
tho latter could not assign it as ho was bar¬ 
red by tho statutory law. I pointed out 
to him that even if his argument was sound 
all that it would mean is that tho assignee 
could not suo hut that tho suit would be 
6till maintainable as tho plaintiff No. 1 sued 
by tho Official Recoivor and, therefore, the dis¬ 
cussion on this point would ho purely acadmic. 
Mr. Kimatrai however, in spito of this 
observation, was determined to urge his 
point and though he expressed his willing¬ 
ness to render au account to plaintiff No. 1 ho 
stoutly objected to plaintiff No. 2 having a 
fiugor in tho pio. In support of his argument 
Mr. Kimatrai has mainly rolied on tho 
provisions of clause (2) to section G of tho 
Transfor of Property Act which enacts that a 
more right to suo is not transforrablo. lie 
also invoked tho aid of clause E to section GO 
Civil Procedure Codo which oxempts from 
attachment and sale ‘mere right to suo’ for 
damages. There can be no doubt as to tho 
correctness of tho proposition of law that a 
mere right to suo for damages is not assign¬ 
able. I bavo so held in Gcrimal Hariram v 
Rughnath Killianji (3). In Abu Mahomed v. 
S. C. Chunder (4) it was hold that a claim 
for damages for breach of contraot after 
breach is a mero right to suo and, therefore, 
cannot bo transferred. Also in Jewan Ravi 
v. Ratan Chand Kisiien Chand (5), it was hold 

(3) 66 Ind. Gas. S73; 16 S. L. R. 71. 

(5) 1 lud. Ca3. 837; 36 G. 315; 13 G. VV. N. 331. 

(o) 70 lud. Cas. 408; 26 G. W. N. 285. 
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that as the claim was for unascertained 
damages for breach of contract and the 
assignment was ouo of a mere right to sue the 
suit was not maintainable. Mr. Kimatrai 
also cited the case of Sher Singh v. Sri- 
ram (G), where it was decided that a mere 
right to receive profits, the porfits in question 
not having yet accrued due is not susceptible 
of attachment in execution of a decree and 
the case of Hariilas v. Baroda Kishorc (7), 
where it was held that the word ‘ debt ’ as 
used in section 266, Civil Procoduro Code, 
corresponding with section 60 of the present 
Codo, meant an actually existing debt, that is, 
a perfected and absolute cxisiting debt aud 
not moroly a sum of money which may or 
may not become payable at some future time 
or dopends upon contingencies which may or 
may not happen. With regard to the last 
mentioned case I may refer to the case of 
A/ adhuwdas v. liamji Patak (8), whore it was 
said that ‘where monoy is duo by an agent or 
vendeo to his principal or vendor, the princi¬ 
pal or vendor’s claim may be attached and 
sold in execution of a decree against the 
principal or vendor as a debt under sec¬ 
tion 266, Civil Procoduro Codo and it is 
not necessary that the exact amount due 
to the principal on vendor should bo ascer¬ 
tained prior to attachment or salo.’ 

Lastly, the Privy Council case ol Sued 
Tujfuzzol Uossein Khan v. liughoonath Per- 
shad (9), was also referred to, where the 
attachment was of a claim of a futuro 
award as to whioh it was wholly uncertain 
until the award was made to what the 
dolitor would 1)0 entitled. The uncertainty 
at the time of the attachment and salo 
was not limited to a mcro question of 
quantum. It was wholly uncertain in 
what the arbitration might terminate. It 
appears to me that the cases cited at the bar 
have a very ivmotc resemblance to tho caso 
befeoro mo aud the only case which appears 
to throw light on tho point before me is that 
of Parvalhecscnn v. Bapana (10), In this 


(6) 30 A. 21G ; A. \V. N. (1'jOS) 101 ; 5 A. L. J. 251 
•1 M. L. J. 

(7) 27 C. 33 ; 1 C. \Y. K. 87 ; 11 1ml. I)co. (N S.) 26. 

(8) 16 A. 286 ; A. W. N. (1SJ1) 81 ; 8 1ml. I;cc. 
(N. S.) 186- 

(j) II M. 1- A. 10 ; 7 13. L. K. 186 ; 2 Sulli. 1'. C. J. 
181 ; 2 Sar. 1'. C. J. 656 ; 1'. C. No. 10 ; 20 1- R. 701. 
(10) 15 M. 117 ; 1ml. Du. (N.) 1023. 


case the plaintiff had purchased at an exe¬ 
cution salo the interest of the judgment- 

debtor in a partnership and he sued the 

other partners praying that an account be 
taken and that the share of the judgment- 

debtor be paid to him. It was hold that 

the execution-sale was not bad in law and 
tbe suit was maintainable. In the judgment 
it was observed that, ‘ It is not correct in 
principle to say that a partner’s un¬ 
ascertained interest in partnership business 
is not his saleable property or that a Court is 
not entitled to sell it though lie himself can 
do so during his life. It was further observed 
that the interest of a partnor is one growing 
out of a pre-existing contractual relation and 
though undor certain oircumstanoos it may 
turn out infruotuous in common with sovoral 
other recognised forms of saleable proporty, it 
docs not on that account cease to be saleable, 
aud that a distinction must bo drawn betweou 
such an intorost aud a more oxpectancy or 
contingent or possible right or intorest which 
is not liable to bo attached in execution. 
There is no doubt that the right of an undivid¬ 
ed eoparcenery may be attached aud sold in 
exooution though it may be very uncertain in 
quantity, equally the right, title and intorost 
of a judgment-debtor in cortain property what¬ 
ever its quantum may bo. In the present 
caso tho plaintiffs No. I had by their contract¬ 
ual relationship with tho defendants a right 
to call upon him to for an account in respect 
of the partnership; this is a not a more right 
to sue for damages, nor an expectant or contin 
gout right. It is true that it is difficult to 
defino with any degree of certainty the amount 
that may bo duo to tho plaintiff on accounts 
being takou but the right to call for an ac¬ 
count is a right that is vested in him as much 
as a in principal to demand accounts from his 
agent, and ono partnor is the agent of the 
other. Seotion 6 clause (3) of tho Transfor 
of Property Act enacts that, a more right 
to suo cannot be transferred’ aud tho 
essence of this restrictive clause was to 
repress gambling in litigation, and to forbid 
agreements which partook of a ohamport- 
ous character. But in the present oaso 
the right of plaintiffs No. 1 is not a mere 
right to sue for damages of an unascertained 
amount resulting from a breach of contraot, 
it rather answers the definition of an action¬ 
able claim as stated in section 3 of the same 
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Act as meaning ‘a claim to any beneficial inter¬ 
est iu movdUblo property not in the possession 
either actual or constructive of the claimant 
which the Civil Courts recognise as affording 
grounds for relief whether such interest he 
existent acoruing, conditional, or contingent, 
and an actionable claim is transferrablo. I 
am, therefore, of opinion in the present case 
that the right to an account in the circum¬ 
stances of the relationship existing between 
plaintiffs, No. and defendant was a right that 
was transferable though the amount due on 
the account may not be ascertained, and the 
issue must be answered in the affirmative. 

Issue 3 is referred to the Court Commis¬ 
sioner for taking accounts. Report within a 
month. Mr. Kalumal to deposit Rs. 30 as 
Commissioner’s fee. 

K - S. I). Order accordingly. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 731 of 1922. 


March G, 1924. 

Present: —Mr. Justioo Sulaimau and 
Mr. Justice Mukerji. 


Pandit LAKSHMI NARAIN MISR 

and another—Plaintiffs—Appellants 

versus 

Musammat SUMARNI KUAR and others 
Defendants—Respondents. 


h *h» construction of—Bequest by Hindu father to 
o. (htu 0btus-Absolute estate—Hindu Law— 

Btridhan Inheritance by females—Estate taken. 


A Hindu tostator made a bequest of his property in 
favour of four parsons, his widow, his two daughters 
and his nephew in four equal sharos, with a provision 
that in case any of the daughters, had a sou born ho 
should get tho property of the two daughters, in case 
of thorc being no son tho property to go to tho ne¬ 
phew and his heirs ; 


//d-2 that tho Will gave an absoluto estate to all 
the legatees. 


Undor tho Hindu Law a fomalo inheriting tho 
Hrullmn proporty of a female lakes in it only a limit- 
oil ostato, which on hor death goos not to her own 

‘oir, but to the stridhan heir of tho original female 
ownor. 


Sham Dehart Lai v. Itam Kali, 74 Ind. Cas. 495 ; 
21 A. L. J. 65G; (1924) A. I. R. (A) 15; 45 A. 715, fol- 
lowed. 

Second appeal from the deoree of tho Dis¬ 
trict Judge, Moradabad, dated the 10th of 
February 1922. 

Mr. P. L. Banerji, for the Appellants. 

Mr. N. P. Asthana and Dr. S. N. Sen, for 
the Respondents. 

JUDGMENT. 

Sulaiman, J. —This is a plaintiffs' appeal 
arising out of a suit for recovery of posses¬ 
sion. Both tho Courts below have dismissed 
the claim. 

Tho property in dispute belonged originally 
to ono Kesri Mai alias Kesri Singh, who 
admittedly diod somo timo before tho Mutiny. 
On his death he left a widow Musammat 
Chuuno and two daughters Musammat Durga 
and Musammat Cheuo and also a sister's son 
Baijuath. Before his death Kesri Mai is said 
to have executed a document, dated the 28th 
of January 1838, the genuineness of which 
was challenged by the plaintiffs in the Court 
bolow. Both the Courts below, however, have 
found that this was u genuine document and 
that finding is a finding of a fact. 

Tho terms of this document are admittedly 
very vague aud ambiguous, wo have had tho 
original read over to us aud there can ho no 
doubt that tho language of this document is 
at places ungrammatical aud not quito clear. 
On tho whole, however, I do not find it possi¬ 
ble to differ from tho interpretation put on it 
by tho Courts below. What the lower 
Appellate Court has understood this document 
to moan is as follows : Tho testator made a 
bequest of his property in favour of four 
persoos, his widow, his two daughters and his 
nephew Baijnath in four equal shares. There 
was a provision that in caso any of the 
daughters had a son bom ho would got tho 
property (of tho two daughters). Iu caso of 
there being no son horn to tho daughters 
that property would go to tho uephow Baij- 
nath and his heirs. 

It is not disputed that on the death of Kesri 
Mai his widow did not take possession over 
any delinito portion of this property hut the 
entire estate was dividod iu tho ratio of oue- 
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third each between Bijnath and the two 
daughters. I may here mention that one of 
the arguments put forward before us was that 
it must bo assumed that the widow Musammat 
Chunno had made a gift of her interest in 
favour of her daughters and Baijoath. As to 
this the learned Judge has remarked that 
there is no evidence in support of it and he 
has refrained from drawing this inference 
from the mere fact that there was no muta¬ 
tion of names in favour of Musammat Chunno. 
The ease of a gift by Musammat Chunno not 
having been put forward in the pleadings we 
cannot mako any such assumption in favour 
of the respondents. It may, therefore, be 
taken for granted that for some reason or 
other Musammat Chunno did not take posses¬ 
sion of the ono fourth estate to which she was 
entitled under the will. Mttsammat Chunno 
died shortly after Kesri Mai and on her death 
two-thirds sharo remained in possession of her 
daughters Musamuiat Chunno and Musammat 
Durga while the other one-third share re¬ 
mained in possession of Baijnath. Musammat 
Durga died some 10 years ago. During tho 
life time of the two daughters a son named 
Bhagwan Das was born to Musammat Chunno; 
and Harcharan Das whose widow, Musammat 
Sumarti Kunwar, is defendant No. 1, was tho 
son of this Bhagwan Das. In 1907 Musam- 
mat Chunno’s son Bhagwan Das died. After 
his doath Musammat Chunno oxceuted a deed 
of gift of the property which had remained in 
possession of horself and her decoased sister 
Musammat Durga, in favour of her grand-son 
Harcharan Das. Musammat Chandan Kunwar, 
tho mother of Harcharan Idas, acting as his 
guardian, then transferred this gifted property 
to Shib Charan Das, defendant No. 3. Omthe 
other hand, Baijnath's grand-son Shib Charan 
and grand-daughter Mwsammai Laieti are said 
to to bo in possession of the one-third sharo 
which ho had got under the Will. 

Tho plaintiffs' case was that the estate held 
by Musammat Chunno and after her doath 
by her two daughters Musammat Durga and 
Musammat Chunno, was the estate of Hindu 
widows, which pissed to tho reversioners of 
Kesri Mai on the death of Musammat Chunno 
in 1907, and that the suit having been brought 
within 12 years of her death the claim was 
maintainable. 


The plaintiffs, however, admitted that on the 
death of Musammat Chunno the two collat¬ 
erals to whom succession opened were Sri 
Kishen and Mukh Ram. Sri Kishen has a 
daughter who is still alive. The property having 
been inherited by collateral succession it is clear 
that the plaintiffs cannot in any case succeed 
to tho half share inherited by Sri Kishen so 
long as his daughter is alive. They would 
be only entitled to the one-half share 
which was inherited by Mukh Ram, their 
father. We may also add that the lower 
Appellate Court has found that Sri Kishen and 
Salig Ram were not members of a joint Hindu 
family but wero separate. In this view it is 
quite clear that tho plaintiffs’ olaim with 
regard to tho one-half of tho estate which 
ought to go, if at all, to Sri Kishen’s daughter, 
canuot succeed. 

Under the Will thero can bo no doubt that 
Baijnath got one fourth of the ostato. His 
grandson is now in possession of it. Is 
is impossible to see how tho plaintiffs can 
ovor succeed with regard to this share. 

As regards the ostato taken by tho two 
daughters, thero can he'no doubt that before 
they died a son Bhagwan Das was born. 
Under tho defeasance clause contained in tho 
Will tho interest of Mst. Durga and ills*. 
Chcno came to an end aud tho ostato became 
vested in Bhagwan Das. On tho doath of 
Bhagwau Das his son Harcharan Das would 
he tho owner of this property. Tho plaintiffs 
are, by no means, the heirs of Bhagwan Das. 
Tho claim with regard to tho two shares must, 
therefore, also fail. 

There remains the half of ono-fourth sharo 
which ouget to havo gone to Mst. Chunno. 
Tho Gist point which we have to consider 
is the nature of the estate taken by Mst. 
Chunno. It has beon contended before us that 
she got only a limited estate, that is to say, 
a Hindu widow’s estate under the Will and 
not an absoluto estate. I am not prepared to 
accept this contention. When we Gnd that 
Baijnath, ono of the legatees, was given an 
absolute estate and that the two daughters 
also were given estates which were obviously 
antagonistic to tho interest of Mst. Chunno, 
tho natural inference would be that tho nature 
of tho ostato givon to Mst. Chuuno was also 
the 6amo. Having considered the language of 
tho document I have come to the conclusion 
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that the testator intended to confer an ab¬ 
solute estate on Mst. Chunno 'with respect to 
the one-fourth share in the estate. 


This, however, doe3 not dispose of the appeal. 
Assuming that Mst. Chunno got an absolute 
estate, this would Jie her stridhan which on 
her death would be inherited by hor daughters 
Mst. Durga and Mst. Cheno. Although the 
daughters obtained possession during her life¬ 
time yet it is clear that Mst. Chunno herself 
died within a few years of the death of her 
husbandiand even adverse possession again.-t 
hor has not beon completed. The question 
we have then to consider is whether the ostate 
taken by Mst. Durga and Mst. Cheno from 
Chunno was such stridhan estate as could bo 
disposed of by them freely or whother it was 
a limited estate of a Hindu daughter which, 
though subject to alienation under oertain cir¬ 
cumstances, would revert to the heirs of 
their mother aftor their deaths. 


Dr. Son on behalf of the respondents has 
strongly urged that the estate taken by the 
two daughters was their absolute estate. lie 
has argued that under the Hindu Law there is 
a clear distinction between succession to prop 
orty acquired before or at the time of the 
marriage and property acquired by a woman 
after her marriage, and lie has urged that, sc 
far as the latter kind of property is concerned, 
it is inherited by sons and daughters jointly 
and they got the property as absolute owners 
and not only as limited owners. On the other 
hand, Mr. Banorji has relied on two cases of 
their Lordships of the Privy Council and a 
case decided recently by a Division Bench of 
tins Court, and contended that, although the 
ruio of succession may bo different, nevertheless 
tho naturo of the estate taken by a fomalo is 
always the same whother she inherits it from 
a male ora female. In the case of She t 
■ harcW Lalw. Dcbi Sahai (l) their Lordships 

Hia i 1 w y Couuc ' 1 held that on tho death of 
the daughter who had inherited certain pro- 

moHW?*, mo , fcher and vvhich was her 
mother s stridhan the property ought to go tc 

oase ^f prefo ^ onco to her daughter. In the 
case of Sheo PartaJj Bahadur Siiujh v. The 

7 C* W 2 N A 'Q^n 8 * p ^ k - - J - 33 0 • 5 B°m. L. R. 828 • 
(P . o l N - 831: 80 L A - 202 ; 8 Sar. P. C,J 465 


Allahabad Bank (2) their Lordsliips of tho 
Privy Council remarked that ‘ under tho 
Hindu Law of tho Benares School there is no 
distinction, as to tho naturo of tho ostate 
taken, betwoon property inherited by a woman 
from a male, and property inherited by hor 
from a female. In both cases she takes it not 
absolutely as hor stridhan, but for a qualified 
estate alienable only under the condition ap¬ 
plicable to such an estate and with reverter 
after her death to the heirs of her predecessor- 
in-title.’ The question has been recently 
considered by this Court in tho case of Sham 
Behari Lai v. Ram Kali (3). In that case a 
Hindu lady owned certain stridhan property 
which after her death descended on her 
daughter. Aftor tho daughter’s death thero 
was competition between hor daughter and a 
grandson of tho original femalo owner. This 
High Court relying on tho observation of 
their Lordships of tho Privy Council in tho 
last-montionod case held that tho estate held 
by the deoeased daughter was a limited one 
which on her death would not go to hor own 
heir but would go to tho stridhan heir of her 
own deceased mother, who in that caso was, 
tho original fomalo owner's grand-daughter, 
i. c., tho deceased daughter’s daughter. Tho 
point having been so recently considered wo 
must accept it as laying down tho corroot rulo 
of succession. 

^ It follows, therefore, that on tho death of 
Mst Chunno hor two daughters Mst. Durga 
and Mst. Ohono got a limited intorost in tho 
estate and not absolute rights. When Mst. 
Durga died hor half sharo again wont to Mst. 
Chono oitbor as tho surviving sister or as tho 
heir of Mst. Chunno. Mst. Chono again hold 
the estato as a limited ownor and tho naturo 
of that estato continued as such till 
tho Gth of October 1907 when sho died. 
On her death Sri Kishun aud Mukli Ram 
being tho nearest sapimlas of the husband of 
Mst. Chunno, wore tho next heirs. There 
is no suggestion that any daughter’s daughter 
or any other hoir nearer than those sapindas 
was then alivo. Tho deed of gift made by 
hor in her lifo-timo could, iu no way, affect tho 


(2) 25 A. 17C ; 
5 Bom. L. H. b33 ; 
(I*. C.). 


7 C. W. N. 810 ; 23 M. L. J. 336 ; 
30 I. A. 200 ; 8 Sar. P. C. J. 535 


(3) 74 lu.l. Gas. 105 ; 21 A. L. J. 
A. I. R. (A.) 16 ; 45 A. 715. 


G5G ; (1021) 
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interest of the nearest reversioners to the 
estato. The present suit was brought within 
12 years of Hist. Cheuo’s death. I am, there¬ 
fore, of opinion that the plaintiff’s claim with 
regard to a half share in the estate inherited 
by .1/si. Durga and Mst. Cheuo from Ms t. 
Chunno must succeed, that is to say, the 
plaintiffs’ claim with regard to the one- 
eighth share of the entire estato should be 
decreed. I may note bore that item No. 4 
which was included in the list given in tho 
plaint has been found by the Courts below 
not to havo belonged to Kesri Mai and not 
to havo been covered by his Will. Tho claim 
as regards this particular itom will stand dis¬ 
missed 171 toto. 

Multerji, J. —This appeal relates to tho 
property of one Kesri Mai alias Kesri Singh, 
lie made a Will and disposed of the property 
in favour of four persons, namely, his widow, 
two daughters and his sister’ son Baijnath. 
The Will has been found to bo genuine. 
Its interpretation has caused some difficulty, 
but, agreeing with my learned brothor, I 
have come to the conclusion that it gave 
an ahsoluto estato to all tho four porsons. 
Thoro is a clause in tho Will which may bo 
interpreted as meaning this : ‘‘On the death 
of any of tho daughters without an issue her 
sharo would go to tho remaining two persons, 
namely, tho remaining daughter and tho no- 
phow or to tho nephew and bis descendants. 
As a matter of fact one of the daughters had 
a son Bhagwan Das. On bis birth bis mo¬ 
ther’s share would go to him. Tho other 
daughter died about 40 years ago and her 
sharo would go to her sister, and cousin 
Baijnath or to Baijnath’s heirs. It follows 
that, in resp'ct of tho estate of threo persons, 
namely, tho two daughters and tho nephow 
Baijnath, tho reversioners to tho estate of 
Kesri Singh cannot have any claim. 

Thero remains now to consider the case of 
tho estate of the widow. It appears that, on 
the death of tho last daughtor thoro woro two 
persons entitled to the property of Kesri 
Singh, namely, Sri Kishen and Mulch Ram. 
Sri Kislien’s daughter is alivo and is not one of 
the plaintiffs in tho suit. The plaintiffs aro 
Mulch Ram’s sons. Thus, the plaintiffs can 
claim ouly one-half of such property as 
may be called tho property of Kesri Singh. 


Tho property of the widow was inherited 
under the law by the two daughters. 
It appears that, although they got the proper¬ 
ty as a stridhan of their nothor, they got only 
a life estate in the property. On the death of 
tho last of the daughters the property would 
revort to the stridhan heirs of tho widow and 
these would bo tho heirs of Kesri Singh him¬ 
self. Thus one-half of tho one-fourth sharo 
givon to the widow would como to the plaint¬ 
iffs. For, these reasons I agroo to tho order 
which has been proposed by my learned 
brother. 

By the Court: —We allow this appeal 
and modify the decree of the Court below to 
this extent that wo dismiss the plaintiffs’ claim 
with regard to item No. 4, but we decree tho 
claim for possession with regard to one-eighth 
sharo in tho remaining properties as against 
the present defondants. The partios shall pay 
and rccoivo costs in proportion to their res¬ 
pective failure and success throughout includ¬ 
ing. in this Court, foes on tho highor scale. 

As thoro has boou no doterminatiou of tho 
amount of the mesne profits to whioh plaintiffs 
would lie ontitlod. we direct an enquiry to bo 
made by tho Court of first instance as to the 
exact amount of mesno profits to which tho 
plaintiffs aro entitled for a period of throe 
years prior to the suit. The amount of mesuo 
profits payable to the plaintiffs under cl. (c) 
r. 12, O. X>\, Civil Procedure Code will also 
be determined. Tho ca3o for this purposo is 
remanded to the Court of first instanoo 
through tho lower Appellato Court. 

N. li. Appeal allowed. 
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GANPATLAL V. THE FIRM OF BILA9RAI 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 299 of 1922. 

June 16, 1923. 

Present :—Mr. Baker, J. C. 

GANPATLAL and another— 
Plaintiffs—Applicants 
versus 

The FIRM OF BILASRAI— 
Defendant—Non-Applicants. 

Civil Procedure Code ( Act V o/ 1908), s. 20— Sale 
oj goods—Goods despatched from one place to another — 
Contract to pay price on taking delivery — Breach oj 
contract-Suit for damages—Jurisdiction. 

Defendants having ordered tho plaintiffs to send to 
them at A certain bags of grain, tho plaintiSs sent tho 
bags by train and sent tho Railway Receipt to one S, 
giving notice to the defendants to take delivery of tho 
goods and pay tho money to S. On defendants' de¬ 
fault, plaintiSs ordered S to sell the goods and these 
having been sold at a loss, they brought a suit to re¬ 
cover damages in tho Small Cause Court at K, the 
placo, whore they carried on their business : 

Held, that as tho delivery of the goods and tho pay¬ 
ment of tho price had to be made at A, tho cause of 
aotion arose wholly at A and tho Ccurt at K had no 
jurisdiction to try tho suit. 

Application for revision of ti e order of the 
Small Cause Court, Khurai, dated the 31st 
October 1922. 

ORDER. —This is an application for re¬ 
vision of the order of tho Judgo of the Small 
Cause Court at Khurai returning the applicants’ 
plaint for presentation to tho proper Court ou 
the ground of want of jurisdiction. 

I lie applicants who carry on business at 
Khurai in Saugor district brought a suit 
against the non-applicants who carry on busi¬ 
ness at Akola, alleging that the defendants had 
by wire ordored the plaintiffs to send to them 
at Akola cortain bags of grain and subse¬ 
quently sent their Munim to Khurai for the 
name purposo. Tho prico was agreed to be 
paid at Khurai. The plaintiffs sent the bags 
by train to Akola and also sent the invoioe, 
but as the defendant did nob send the money 
they sent tho Railway Receipt to one Sevalal 
of Akola, and gavo a notice to defendants to 
l C—bo 


take delivery of the goods and pay the money 
to Sevalal. As defendants failed to pay the 
money to Sevalal the plaintiff's ordered him to 
sell the goods. Tho goods wero sold at a loss 
for which the plaintiffs brought the suit. 
The Small Cause Court Judge at Khuari re¬ 
turned the plaint holding that he had no juris¬ 
diction as the breach of contract took place at 
Akola, where tho delivery was refused, and 
the damages occurred there as tho grain was 
sold there. Plaintiffs apply in revision 
against this order. 

A number of cases have been quoted in 
arguments, but they are not of much assistance 
as evory case of this kind must be decided on 
its particular facts. Whatever the torms of 
the original contract may have been the plaint¬ 
iffs ultimately sent the goods to Sovalal their 
Agent at Akola and iustucted the defendants 
to take delivery from him and pay the price 
to him. Tho defendants did nob do so. The 
breach of contract occurred at Akola. The 
dslivery of the goods and tho payment of 
price was to be made thero. Owing to defend¬ 
ants’ failuro to take delivery of the goods and 
pay for them the goods had to be sold at a 
loss at Akola. Tho oause of action in this 
case is tho defendants ’ failuro to pay for the 
goods at Akola and tho loss sustaintod by 
soiling tho goods there. Tho cause of action 
aroso wholly at Akola and tho .Small Cause 
Court at Khurai had no jurisdiction. 

Tho order of the Judge of the Court of 
Small Causes at Khurai is, therefore, correct 
and tho application is dismissed with costa. 

K. 9. d. Application dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1534 of 1922. 

February 18, 1924. 

Present Mr Justice Daniels. 

DAYA RAM— Plaintiff—Appellant 

versus 

SITA RAM and others—Defendants 
— Respondents. 

Transfer of Properly Acl (IV of 18^2) s. 54 —Sale by 
unregistered document—Delivery oj possession — Proper¬ 
ty oj value below o)ie hundred rupees—Sale, validity 
of — Sale-deed , whether can be referred to. 

Whore there has been a sale or mortgage with deli- 
very of possession of property lo^s than Rs. 100 in 
valuo the offcot of tho transaction is not destroyed 
because an unregistered sale-deed was oxecuted at 
the samo time. 

Ilabibul Rahman v. Musavimat, Rasul Ba>xdi, 62 
Ind Cas. 850; 10 A. L. J. 376; Ounga NarainOopc v. 
Kali Churn Goala , 22 C. 170; 11 Ind. Dee. (N. S.)121, 
followed. 

Tu such a case the unregistered sale-deed can ho 
referred to in order to ascertain the nature of tho 
possession sought to bo disturbed. 

Qadar Bakhsli v. Mangha Mai, 73 Ind. Cas. 880; 1 
L. 249; 5 L.L. J. 175; (1023) A. I R. (L) 405; Jhamphu 
v. Kutramani, 12 Ind. Cas. 713; 15 A. L. J. 761, 30 A 
696, followed 

Second appeal against tho decree of tho 
Additional District Judge, Meerut, dated the 
15th July 1922. 

Mr. N. G. Yaish, for the Appellant. 

Mr. S. N. Gupta, for the Respondents. 

JUDGMENT. —In this case the father of 
tho appellant sold the house in suit to tho 
defendant Shankar Das in 1912 by au un¬ 
registered sale-deed for a sum of Rs. 90. 
Shankar Das mortgaged tho houso and tho 
mortgagees who are tho rospondouts in this 
case obtained a decree against Shankar Das 
on their mortgage. Tho plaintiff brought tho 
present suit for a declaration that tho houso 
still belongs to him and is not liable to sale 
under the decroe against Shankar Das. His 
contention was that Shankar Das's possession 
was puroly permissive. On the evidence 
both Courts have rejected plaintiff's case. The 


sole question urged in support of the appeal 
to this Court is that the sale-deed in favour 
of Shankar Das being unregistered was in¬ 
admissible in evidence even for the purpose of 
showing the nature of Shankar Das’s posses¬ 
sion. It may be noted that the Court below 
has merely used it to corroborate other 
evidence given by the defendants which the 
Court has behoved. The proporty having 
been of the value of under Rs. 100 at the 
time when the sale took place could, under 
the provisions of section 54 of tho Transfer 
of Property Act, be 6old either by a registered 
sale-deed or by delivery of possession. In this 
case there unquestionably was delivory of 
possession, and it has been held by Tudball, 
J , in Ilabibul Raliman v. Rasul Bandi (1), 
that where there has been a sale or mortgage 
with delivery of possession the effect of the 
transaction is not destroyed because an un¬ 
registered sale-deed was executed at the samo 
time. There is authority of the Calcutta 
High Court to the same effect in Gunga 
Narain v. Kali Churn (2). There is also 
authority for the view that in such cases an 
unregistered sale-deed can ho referred to in 
order to ascertain tho naturo of tho possession 
sought to be disturbed. The case of Qadar 
Bakhsli v. Mangha Mai (3), is a recent autho¬ 
rity to this effect and Jhamphu v. Kutramani 
(4), is a case of this High Court to the same 
effect. On tho authorities, the case was 
rightly decided by the Court below and I 
dismiss the appeal with costs including in 
this Court fees on tho higher scalo. 

K. s. D. Appeal dismissed. 


(1) 62 Ind. Cas. 850 ; 10 A. L. J. 376. 

(2) 22 C. 170 ; 11 Ind. Doc. (N.S.) 121. 

(3) 73 Ind. Cas. 880: 1 L. 210; 5 L. L. J. 175; (1023) 
A. I. R. (L.) 405. 

(4) 42 Ind Cas. 713 ; 15 A. L. J. 761 ; 30 A. 696. 
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MADRAS HIGH COURT. 

Appeal Against Order No. 90 of 1922. 


P. L. W. 752; (1917) Pat. 301; Ex parte Kearsley ; In re 
Gcncse. (1886) 17 Q. P. D. 1; 55 L. F. Q. 325; 34 W. R. 
474 ; 3 Murrell, 57, followed. 


August 30, 1923. 

Present :—Mr. Justice Spencer and Mr. Justice 

Devadoss. 


PANNAI ANANTHANARAYANA AIYAR— 
Petitioner—Appellant 
versus 


PANNAI RAMA3UBBA AIYAR and others 
—Opposite Party—Respondents. 


Provincial Insolvency Act (V of 1920), ss. 53, 54, 69 
75, 78—“Ac/," Meaning of—Application for leave lo 
appeal - Delay, whether excusable—Alienation in fraud 
of creditors—Receiver, duty of—Notice, what is — 
Receiver, refusal of, to move Court—Creditor, whether 
can apply—Order refusing to entertain application— 
Creditor, whether “person aggrieved”—Appeal. 

Whore an appoal is filed in time under section 75 
of the Provincial Insolvency Act the more fact that 
an application for leave to appoal under cl. (3) was 
not filed in timo doe* not ronder tho appeal itself out 
of timo. In any case, section 78 empowers tho Appol- 
laio Court in a propor caso to oxouso the delay in the 
presentation of tho appoal or application. 


A mere omission or refusal to take action at tho 
request of a croditor does not amount to “an aot" 
within tho meaning of section G8 of the Act. 


Ordinarily, tho Receiver is the person to impeach 
any fraudulent transfer or conveyance by tho insol - 
voQt of his property. But if tho Receiver refuses to 
movo tho Court undor sections 53 or 54 of tho Provin¬ 
cial Insolvency Act oven though a creditor odors to 
indemnify hirn against costs in the event of an adverse 
order against him, such creditor can apply to tho 
Court to pormit him to uso tho Official Receiver’s 
name or make him a party to tho proceedings and 
may move for an ordor undor section 53 or 51 and if 
the ordor is against him, if the Official Receiver 
roiu<e* to appeal notwithstanding the oiler of in- 
ornni y against oosts, the creditor can appoal 
against tho ordor and may make tho Official Receiver 
a party to tho appoal. [p. 339, ool. l.J 


IsharDas v. Ladha Ram , G 2 Ind. Cas.924: Kum 

77 P i Pa V 1 % Uta S, \ M *™9*PP* Chcttiar , 3G Ind. C 

M . arw % D an k Lid,- 52 Ind C 

f' 8 a' 071 1 ’f 1 ^* Rcddi v A PP‘ Rcddi GG I 

183 : 14 w. 633 ; 11 M. L. J i 

HrtWifk 816 : r ll ' J22) A L B - (M > 2: 

Parte S'debothdm, In re, Sidebotham, (1830) 
Ch D 458 ; 49 L. J. B. K. 41 ; 42 L. T. 783 ; 28 W. 
715 Inrc l Vcbb\ Ex parte Walter (187G) 2 Ch. D 2 

!ri L i J |- Book 105 : 71 L T - 701 : 24 W. R. 8: 
o*o v ‘ Bholar Mai, 28 Ind. C.is. 073 • 2' 

in.i' U L ' J ' 270 dlamraj Champa Lull v’. Ik 
K,,han Ravi, 38 Ind. Caa. 3GJ ; 2P.L. J. 1 0 ! 


Mariappa Pillai v. Raman Chcttiar 57 Ind. Cas. 
519 ; 49 M. 322 ; 10 L. W. 59 ; Thabba Lai v. Shib 
Charan Das, 37 Ind. Cas. 76 ; 39 A. 152 ; 15 A. L. J. 1 
distinguished. 

When a croditor challongos an alionation or a pay. 
mentas being in fraud of creditors, it is tho Official 
Receiver's duty to give notico to such creditor and 
ask him to substantiate his allegation. 

A general notice, which is sont as soon as a person 
is adjudicated insolvent asking tho creditors to provo 
thoirclaims, is not such a notico. as should bo given 
to a creditor who impeaches a particular transaction 
of the insolvent as^being in fraud of creditors. 9ho 
Official Receiver should fix a dato for enquiring into 
the bona fidcs of tho particular transaction of the in- 
solvent and should give notice to the creditors and 
othars concerned to appoar before him and state their 
objections. If, after examination, he finds that a 
certain alienation or other transaction is in fraud of 
creditors ho should himsolf move to have it sot aside 
by a Court. But if he is not satisfied that such is tho 
easoand, if a creditor is willing to indemnify him 
against costs in tho event of failure, it is his duty to 
move tho Court for setting asido tho alienation or 
othor transaction as being in fraud of creditors, 
[p. 400, ool. 1.] 

Tho Official Receiver should not consider it tho 
duty of tho creditors alono to bring to his knowledge 
the nature of any doubtful transaction, but it is his 
duty to onquiro into’the nature of every transaction 
which prima fade doos not appoar to ho propor and 
buna fide and valid. 

Whcro a District. Judgo refuses to entertain an 
application of a creditor under section 53 or 51 of the 
l rovincial Insolvency Act tho creditor is a “person 
aggrieved” within tho meaning of tho Act and is en¬ 
titled to appeal. 

A creditor can at any timo during the pendency 
of Insolvency proceedings move the Court undor 
section 53 or 51 on tho ground that tho Official Ro- 
oeiver has refused to movo in tho matter, as there is 
no poriod of limitation providod for such an appli¬ 
cation. Lp. 3 j 7, col. 2.J 

Appoal against the ordor dated the 11th 
October 1921 of tho District Court, Tiunovelly, 
in O.P. No. 220 of 1920. 

Mossrs. P. N. Aypuswamy and P.V. Krishna- 
swamy Aiyar, for tho Appellant. 

Mr. T. L. Venkatarama Iyeiujar, for tho 
Respondent. 

JUDGMENT. 

Tho appollant is ouo of tho two petitioning 
creditors who applied to tho District Court of 
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Tinnovelly in I. P. No. 12 of 1919 to have the 
third respondent in this Court adjudicated an 
insolvent. One of the allegations in the peti¬ 
tion was that the hypothecation in favour of 
the second respondent was in fraud of creditors. 
The Official Receiver, Tinnovelly, who is the 
fourth respondent, sold the hypotheca free of 
oncumbrance and paid the second respondent 
in full. The petitioning creditors applied to the 
District Court Tiunevelly, to have the hypo¬ 
thecation declare 1 void under sections 53 and 
54 of the Act of 1920. The District Judge hold 
that the application was an appeal against the 
act of the Official Receiver under section 68 of 
the Act and dismissed it with costs as being 
barrod by limitation, it not having been pre¬ 
sented within 21 days of the order of the 
Recoiver. This appeal is against the judgment 
of the District Judgo. 

The appeal camo on for hearing on 1st August 
1923, when the appellant’s Vakil Mr.P. V. Kri- 
shnaswsmy Aiyar asked for time to file an ap¬ 
plication for loavo to appeal under section 75 
cl. (3). Timo was granted and the application for 
leave to appeal was filed on 6th August 1923. 
Mr. K. V. Krislmaswamy Aiyar objected to 
leave being granted as the affidavit on bohalf of 
the appellant was not satisfactory; and he fur¬ 
ther contended that, even if leave woro grant¬ 
ed, the appeal would bo out of time as it was 
presented on 10th January 1922 without ob¬ 
taining loavo. As the now Provincial Insol¬ 
vency Act camo into force only in 1922 and 
as the Insolvency law is not well understood 
in the motTusil, wo deemed it proper to grant 
loavo undor section 75, cl. (3) to file an appeal 
against the District Judge’s order. The appeal 
as presented under section 75 (2) having been 
presented in timo, there is no substance iu the 
objection that the appeal is under section 75, 
(3) out of time. Even if it is, section 78, which 
is a new provision not contained iu tho old Act, 
oinpowers the Court to exeouso delay in the 
presentation of an appeal or application. 
This being a tit case for excusing delay the 
appeal was heaid on the merits after excusing 
tho delay. 

Mr. K. V. Krislmaswamy Aiyar raised a 
preliminary objection that no appeal lay to 
this Court as tho application to the lower- 
four t was under section 68 of the Provincial 
Insolvency Act of 1920 and as it was not open 
to a croditor to move the Court for an order 


undor section 53 or 54 of the Act against an 
alienee or a creditor, and he relied on Mari- 
appa Pillai v. Raman Chettiar (1) and Thabbil 
Lai v. Shib Char an Das (2). The application 
to tho District Court was not made under- 
section 68, as is clear from a perusal of tho pe¬ 
tition. It follows that tho District Judge was 
wrong in treating it as out of time uudor 
that section. Tho question for consideration is, 
can a creditor movo the Court under section 53 
or 64 of the Act V None of the decisions re¬ 
lied on by him go tho length of holding 
that a creditor could not move the 
Court at all to set asido a voluntary trans¬ 
fer, or to avoid a fraudulent porforeuce, 
whatever the circumstances might be. The 
main point decided in Mariappa Pillai v. 
Raman Cheltiar (1) was, “ No Court has tho 
jurisdiction to anuul, as such, a transfer 
amounting to a fraudulent preforenco, or a 
voluntary transfer made within two years of 
tho adjudication, except a Court exercising in¬ 
solvency jurisdiction in proceedings which 
have been instituted to declaro tho debtor, 
who made tho transfer, an insolvent by a 
petition duly presented under tho Act.” 
In the course of the judgment there is 
an observation, ' it is the Official Receiver who 
must sot the Court in motion to annul a 
transfer under section 36 or 37.” This obser¬ 
vation has to ho read in connection with the 
facts of that case. It is neither laid dowu, nor 
intended to bo laid down, in that oase that, 
uudor no circumstances, could a creditor movo 
tho Court for an order section 53 or 54 of 
the Provincial Insolvency Act of 1920. 

In Thai)ha Lai v. Shib Charan Das (2) the 
petitioning creditor applied to the Insolvency 
Court for attachment of a certain property as 
being that of the insolvent. It did not appear 
that he had over moved the Receiver to take 
stops for attaching the property. Tho Court 
gtanted the application and directed the 
Receiver to attach the property whioh was 
dono. Tho sons of the insolvent claimed the 
property as their own. The Court allowed 
part ot the claim. Both the creditor and tbe 
eons nppoaled to the High Court. Walsh, J.. 
obsorvos at p. 15 j : “ Creditors have a right to 
provo for their own claims, a right to supply 
the Receiver with information relating to claims 

(1) 52 lud. (Jus. 51J ; 12 M. 322 ; 10 L. VV. 5'J. 

(2) 37 led. Cas. 7G, 33 A. 102 ; 15 A. L. J. 1. 
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whioh the insolvent's estate may have 
against other persons ; and they have a right to 
bring the Receiver’s conduct and decisions 
before the Court if ho declines to act or ueg- 
lects his duties, but they have no legal intorost 
in the insolvent’s estato and no title to repre¬ 
sent it. If they want the Receiver to litigate the 
question, thoy can supply him with funds 
or indemnify him against the costs in the 
event of failure, if he is unable to proceed for 
want of funds ; but it would be contrary to 
the whole scheme of the Insolvency Act, if 
any one out of a large number of creditors was 
at liberty to start all kinds of questions and 
set the law in motion independently of the 
Receiver. The proper oourse, if a creditor is 
desirous of supporting the Reooiver and 
securing a decision in his favour, is to 
attend the Court to watch the proceedings, 
or obtain the permission of the Court to 
intervene as amicus curiae.'' The learned 
Judge obsorvad that if the Receivor declined 
to roovo in the matter the proper oourso for 
the oroditor was to apply to the Court under 
section 22 of Act III of 1907. .Section 22, now 
section 68, gives a right of appeal to a person 
aggrieved by any act or decision of the Receiv¬ 
er. The word “act " must be understood in 
its ordinary sonse. It cannot mean a mere 
omission or refusal to take steps at the request 
of a creditor, it is not defined in the Act. 
The General Clauses Act defines the word 
act as including illegal omissions when it is 
used with reference to an offence or a civil 
wrong. A rnuro refusal of the Official Receiv¬ 
er to tako action at the request of a creditor 
cannot, therefore, be called an “ act ” of the 
Official Rec. ;ivor as contemplated by section 68 
of the Act. It would be a different matter 
if, after hearing the partios, ho passes au order 
that the transaction is a valid one. What he 
does thon would amount bo a decision against 
whioh there is an appeal provided section 68 
contemplates acts of the Official Receiver, 
such aB selling the property of the insolvent, 
taking possession of property and decisions on 
creditors proofs of debt, either admitting 
them or rejecting them. The wholo tenor 
of section 68 is against the view of the 
learned Judge that a creditor s only remedy 
against the refusal of the Official Recei¬ 
ver to tako action under section 53 or 54 of 
the Act is by way of appeal under section 68. 


A creditor can at any time during the pend¬ 
ency of the Insolvency prooedings move the 
Court under section 53 or 51 on the ground 
that the Official Receiver has refused bo movo 
in the matter, as there is no period of 
limitation provided for such an application. 
It may bo seen from the recital of the facts 
in Tha’>ba Lai v. Sliib Charan Das (2) that 
what the oreditor did in this case was bo go 
ovor the head of the Recoiver and apply to the 
Court to attach property claimod by persons 
who were not parties to the Insolvency Pro¬ 
ceedings. The creditor’s application is nob 
described as one under section 53 or 51. The 
Insolvency Court oxorcised powers of taking 
possession of property similar to those confer¬ 
red by section 56 (3). There is an earlier deci¬ 
sion of the samo Court iu Khushramali v. 
Lholar Mai (3) to the offect that one credi¬ 
tor can impeach the validity of another credi¬ 
tor’s debt and that the Judge is bound to en¬ 
quire into his petition. L'ho earlier case is nob 
overruled in the latter one and must, thoroforo, 
wo regarded as representing the prevailing law 
in the Uuibed Provinces. 

It is no douhb, the policy of the Insolvency 
Law to provont a scramble among creditors, to 
avoid a multiplicity of actions and to have the 
insolvent's estato wound up with the best pos¬ 
sible expedition and the least amount of ex¬ 
pense, iu the interests of tiio creditors as well 
as the insolvent. The jurisdiction ol the Court, 
to make an order under section 53 or 54 of 
the Act, on a propor consideration of bho 
facts, uo matter who moved the Court, is 
not restricted by any of the provisions of 
the Provincial insolvency Act. Any order 
made under section 53 or 54 enures for the 
benefit of all creditors and nob moroly for 
the bonofit of any particular creditor. There 
is no rule that the Official Receiver alone 
and nobody elso cau move in the rnattor. 
Lite sections iay down iu what circumstances 
transfers and preferences shall be dcomod 
void against the Official Receiver, lb was 
hold by the Patna High Court iu Hamraj 
Champa Lull v. Ramkishen Ham (4) that 
what was contemplated by the procedure 
provided lor by this statue was, that the 
Recoiver was the porsou to impeach any 


If! I U, i' Ca:J - 573 : 37 A - ^2 : 13 A- L. J. 270. 
t i\L 3CJ ; * J. 101 ; 1 P. L. W. 752. 

(017) Pat. 303. 
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fraudulent transfer or conveyance by the 
insolvent of his property. If the Receiver re¬ 
fuses to do so, then it would be open to any 
creditor to apply to the Judge for leavo to in¬ 
stitute a proceeding under section 36 on his own 
behalf and on behalf of the other creditors. 
But until the Receiver refuses or declines to 
act no one else can do so, because he is the 
person to sot the proceeding under soctiou 36 
in motion.” In ex parte Kearssley : In re 
Genese (5) Cave, J., laid down the course to 
1)0 pursued by a creditor if the trustees re¬ 
fused to act. “ Now the proper course for 
creditors, if the trustee refuses to act, or to 
allow his name to be used, is for them to oomo 
to the Court and apply for leavo to use the name 
of the trustee on giving an indemnity against 
costs. On such an application the Court will 
consider the nature of the proposed proceed¬ 
ings, and, if satisfied that there are primi facie 
grounds for allowing the creditors to proceed, 
will grant the application ” {See also Williams 
on Bankruptcy, 10th Edition, p. 373). The prac¬ 
tice in English Bankruptcy Courts appears to 
all intouts and purposes the samo in India. 
The petition of the appellant in this case is, 
in substance, such an application. The peti¬ 
tioners alleged that the Official Receiver not 
only failed to movo the Court to sot asido the 
alienation in question, but also that ho acted 
against the interests oi the creditors. In 
the absence of any rules framed under the 
Act in regard to this matter, when an Official 
Receiver declines to assert his rights, a credit¬ 
or can apply to the Court to allow him to 
use the Official Receiver's uamo in order to re¬ 
cover the insolvent's property, or to set asido 
a voluntary transfer or to avoid a fraudulent 
preference, for the benefit of the creditors. Iu 
this case, the requirements of law have been 
satisfied by making the Official Receiver a 
party to the application and the respondent's 
contention fails. 

It is next contended that no appeal lies 
against tho order of the lower Court, as the 
appellant is not a “ person aggrieved ” by the 
order, and reliance is placed in support of this 
contention upon Thabba Lai v. Shib Char an 
Das (2) aud Ishnr Da s v. Ladha Ram (6). In 
Thabba Lai v. Shib Charati Das (2) tho Court 

(5) (188G) 17 Q. B. D. 1 ; 55 L. J. Q. B. 325 ; 31 W. 
R. 471 ; 3 Morrell 57. 

(G) G2 lud Gas. 024. 


held that the appellant was not a proper 
party to the application and he could not 
appeal against the order except in the event 
of an order for costs being made against 
him which ought not to have been made 
and ho was not a “ person aggrieved ” under 
section 46 of the old Act. In Ishar Das v. 
Ladha Ram (6) the Lahore High Court 
followed the decision in Thabba Lai v. 
Shib Char an Das (2). In Kumar appa Chettiar 
v. Muruijappa Chettiar (7), Oldfield and Krish- 
nan, JJ., held that a oreditor was a person ag- 
grived by an order in favour of another credit¬ 
or in a proceeding under section 36 of tho Pro¬ 
vincial Insolvency Act, III of 1907, to which 
the Official Receiver aud the appellant and 
tho other creditor were parties. This decision 
was followed in another decision by Oldfield 
and Seshagiri Ayyar, JJ., in Jaggannatha Ay- 
yangar v. Narayana Ayyangar (8). We 6oe 
no reason why wo should not follow those 
decisions of our Court and hold that a 
creditor can appeal when ho is a party to the 
decision appealed against. In Nikko Mai v. 
Marwar Lank Ltd., (9) a creditor applied to 
have a sale by the insolvent declared null 
aud void against the Official Rccoiver. 
Though his attention was called to the 
matter by tho Court, tho Official Recoivor 
took no action. It was held that the Court, 
under tho circumstances, “had power to outor- 
tain the application and, further, that it was 
tho duty of tho Court to judicially enquire 
into tho matter when it was brought to its 
notice. This view is strongly supported by tho 
decision in Khushali Ram v. Bholar Mai (3) 
already referred to In Appireddi v. Appi- 
reddi (10) Ayling, Offg. C. J., and Odgers, J., 
refer to Nikko Mai v. Marivar Bank Ltd. (9) 
and remark with reference to an application 
to set asido a transfer : “ It may woll be that, 
when the Receiver fails to move in the mat¬ 
ter, a oreditor may do so.” 

Iu the face of these authorities, it cannot be 
contended successfully that a creditor can 
nover apply to the Court under section 53 
or 54 of the Provincial Insolvency Act when 

(7) 36 led. Cas. 771. 

(3) 52 lad. Cas. 7G1. 

(J) 52 led. Cas. 1808; 151 P. R. 1010. 

(10) GG lad. Cas. 271 ; 45 M. 180 : 14 L W. 630 ; 
41 M. L. J. G06 ; (1021) M. W- N. 816; (1022) A I. R. 
(U.) 246 
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the Official Receiver refuses to act. But it is 
urged that a creditor is not a person aggriev¬ 
ed by the order of the lower Court even 
though it be held that he could move the 
lower Court for an order under either of the 
sections. If he could move the lower Court 
to set aside a transfer or to avoid a preference 
under section 53 or 54, he cannot be said to be 
a person aggrieved by the order of the lower 
Court passed against him. In Kumarappa 
Chettiar v. Murugappa Chettiar (7), a Bench of 
this Court held that “any appeal against an 
order passed under sections 36 and 37 of the 
Provincial Insolvency Act need not neces¬ 
sarily be presented by the Official Receiver, 
but may be presented by a creditor of the. 
insolvent.” This was again decided in Jagan- 
nntha Ayyangar v. Narayana Ayyangar (8). 
Wo do not rest our decision that an appeal 
lies in this caso upon the slender ground that 
there is an ordor for costs against the appel¬ 
lant though that is suffioiont to dispose of the 
respondent’s objection. If the Official Recei¬ 
ver refuses to move the Court under sec 
tion 53 or 54 even though a creditor offers to 
indemnify him against costs in the event 
of an adverse ordor against him, such 
creditor can apply to the Court to permit 
him to use the Official Receiver’s name 
or make him a party to the proceeding and 
may move for au order under sections 53 
and 54, and if the ordor is against him, if 
the Official Receiver refuses to appeal not¬ 
withstanding tho offer of indemnity against 
costs, the creditor can appeal against the ordor 
and may make tho Official Receiver a party to 
tho appeal. In this caso, the learned Judge 
declined to hear tho case on tho merits and 
tho appellant suffered a legal grievance and, 
therefore, has right of appeal. In tho well 
known caso of Sidebotham (11), James, L. J., 
in the course of his judgment referred to the 
caso of in Ex parte Walter (12), in which it was 
held that a creditor who had not been heard 
before the Registrar on the question of the 
registration of liquidation resolutions was en- 
titled to appeal from the Registrar’s order, 
because the question of registration or non¬ 
registration of such resolution was one which 
affects the interests of all tho creditors. 


(11) (1830) 11 Ch. P. 453 ; 40 L. J. B. 
L. T. 783 ; 23 W. R. 715 

(12) (1876), 2 Ch. B. 326 ; 45 L. J. B- 
L- T- 701 ; 24 \V. R. 831. 


K. 41 ; 42 


K. 1Q5 ; 74 


Wo hold the respondent’s contention that 
no appeal lies in this caso to be untenable. 

In his deposition in tho District Court the 
appellant alleged that he asked tho Official 
Receiver to take proceedings under sections 53 
and 54 of the Act and that the Official Receiv¬ 
er promised to do 60 but failed to take auy 
action. Tho Official Receiver did not go into 
the witness-box and deny the first petitioner’s 
statement that ho informed the Official Recei¬ 
ver about tho suit transaction. lie contented 
himself with denying it in his memo, of Octo¬ 
ber 11th, 1921. The District Judge has not 
found the first petitioner's statement to be un¬ 
true but ho remarks in paragraph 8 of his 
judgment: “ It is worthy of note that the 
condition of sale that tho property was 
to bo sold free of encumbrance and 
subject to discharge of the amount duo to 
tho first respondent out of the sale-pro¬ 
ceeds was only announced to the bidders 
on the day of tho sale and before tho salo 
commenced and was not. mentioned cither in 
the sale notice, [Ex. IV (a)] posted on the 
notice board of the Official Receiver’s Office, 
nor in the brief notice of sale sent by post and 
to creditors (Exs. II, IV, etc).’’ 1 he mortgage 

is one of four alienations made at or about tho 
same time and within throe months of the 
presentation of the petition for adjudication of 
the third respondent as an insolvent, ono of 
which was set aside by tho Court, one was 
given up by the mortgagee and ono was not 
registered and, therefore, invalid. Any ex¬ 
pression of opinion on the evidence might 
prejudice the trial of the caso by tho lower 
Court, but it is sufficient to say that there is 
a case for enquiry on tho merits. It is urged 
for tho respondent that a notice was sent to 
tho appellant as well as to other creditors and 
that he did not tako stops in timo to have tho 
hypothecation in question sot aside. It would 
not bo proper to express any opinion on tho 
conduct of tho Official Receiver, as he is not 
before us, but tho memorandum put in on his 
behalf shows that be has not correctly under¬ 
stood what is his duty in matters of this kind. 
When a creditor challenges an alienation or a 
payment as being in fraud of creditors, it is 
the Official Receiver's duty to give notice to 
such creditor and ask him to substantiate 
bis allegation. In this caso the allegation 
that the hypothecation in question was a 
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fraudulent one was made in the petition pre¬ 
sented for adjudication of the third respondent 
as an insolvent A general notice, which is 
sent as soon as a person is adjudicated insol¬ 
vent, asking the creditors to prove their claims, 
is not such a notice, as should be given 
to a creditor who impeaches a particular 
transaction of the insolvent as being in 
fraud of creditors. The Official Receiver 
should fix a date for enquiring into the 
bona fides of particular transactions of the 
insolvent and should givo notice to such 
creditors as have already informed him of 
the nature of the transaction and should also 
givo notice to others to appear before him 
and state their objections, if any, to the alien¬ 
ations or alleged fraudulent preferences by 
the insolvent, lie should examine the insol¬ 
vent as regards the transactions which have 
come to his knowledge and the substance of 
his examination should bo reduced to writing 
and tho statements of the creditors and wit¬ 
nesses whom they produce in support of their 
allegations should also bo reduced to writing. 
If ho finds that a certain alienation or other 
transaction is in fraud of creditors, ho should 
himself raovo to have it set aside by a Court. 
But if ho is not satisfied that such is the 
case and, if a creditor is willing to indemnify 
him against costs in tho event of failure, it is 
his duty to move tho Court for setting asido 
the alienation or other transaction as being 
in fraud of creditors. Tie should not in such 
cases express his own opinion as to tho nature 
of the transaction, but should place before 
tho Court such evidence as the creditor is 
prepared to produce, for the finding of the 
Court may differ from that of tho Official 
Receiver, and a trial before the Court will 
bring out many facts which perhaps tho 
Official Receiver may not be able to got at ; 
and, in the event of an adverse decision of 
tho District Court, if a creditor is willing to 
indemnify him for tho costs of an appeal 
against tho order of tho Court, the Official 
Receiver should prof or an appeal after taking 
security for costs. The Official Receiver 
should not consider it the duty of creditors 
alone to bring to his knowledge the nature of 
any doubtful transaction, but it is bis duty to 
enquire into the nature of every transaction 
which print a facie does not. appear to be 
proper and bona fide and valid. In cases 
where the transaction is within three months, 


he should enquire fully into the matter before 
satisfying himself that it is above hoard ; and, 
in such cases, it is his duty to call upon the 
creditors to appear before him on a date fixed 
for the purpose to prove their allegations 
against the bona fides of the transaction. The 
Official Receiver should give every facility to 
the creditors to impugn tho transactions of tho 
insolvent which are ostensibly within three 
months of the insolvency. 

The order of the District Judge is set aside 
and he is directed to restore tho petition to 
file and dispose of it according to law. 

The appellant’s cost6 of this appeal will he 
borno by tho second respondent. 

v. N. v. Appeal accepted . 

K. S. D. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 188 of 1923. 

April 15, 1924. 

Present : -Mr. Hallifax, A. J. C. 

KHEDU SINGH and another—Defend¬ 
ants - Appellants 
versus 

BHAGWAN SINGH— Plaintiff- 
Respondent. 

C. P. Land Revenue Ad (II of 1917). «• 109, scope 
of—Protected status—Effect of—Exclusive possession 
bi/ recorded '1 hekadar— Uindu Law—Joint family— 
Manager, rights of—Exclusive possession. 

Section 109 of the C. T. Land Rovonuo Aot makes 
tho lonuro of a protected Thckedar impartible but that 
docs not tako away tho ownership of any person who 
has a share in it nor his right to joint possession. 

The great of a protooted status doos not mako any 
ohauge in the rights of the joint holders of a lease 
inter sc except nuking the tonurc impartible when 
tho loaso might have been parti bio bofore. 

A person who is recorded as a protooted Thckedar is 
not entitled to keep out tho other co-sharer from the 
joint possession of ownership of tho Thckedar rights. 
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Tlie manager of a joint Hindu family oannot claim 
exclusive possession of the joint family estate as 
against the other members of the joint family unless 
they are his sons. 

Appeal against the decree of the Distriot 
Judge, Raipur, dated the 27th February 1923, 
in Civil Appeal No. 70 of 1923. 

Mr. M. Gupta, for the Appellants. 

Mr. J. G. Ghosh, for the Rospondont. 

JUDGMENT. —We are ooncerned in this 
case with the tenure of a Protected Thekedar 
of which the incidents are laid down in 
section 109 of the Land Revenue Act, 1917. 
The learned District Judge in his appellate 
judgment says : “ Ono of tbo incidents of 

protected status is that only ono person can 
be in possession of the village at a time and 
that person must bo the holder of the Certi¬ 
ficate. I can find no authority for this 
dictum, which is tho basis of the decree for 
exclusive possession of a village granted to the 
manager of a joint Ilindu family who is the 
recorded Protected Thekedar of tho village 
against other members of that family who 
are co-sharers in the theka. 

I'agwa v. Budhram (1), deals with tho 
law as it stood before 1917, but tho reason¬ 
ing and the principles enunoiated hold good 
still. Section 109 of tho Land Revenue Act, 
1917, certainly makes tho tenure impartible, 
but that does not take away the ownership of 
any person who has a share in it nor his right 
to joint possession ; a single elephant bo- 
loning to a joint Hindu family is equally 
or even more impartible, but it is no less a 
unit in all the partible property of tho family, 
and all the members of it are entitled to joint 
possession of it till a partition is made, whou 
it must be allotted whole to ono share or 
another or mado common property. Any 
other state of things in regard to a village held 
under the protected status would be outirely 
inconsistent with tho first proviso to clause (a) 
o sub-section (1) of section 109. It is also 
c ear y contemplated by the whole of clauso {h) 
of sub-section (1) and by sub-section (3). 

Neither undor tho Land Revenue Act, 
1917, nor under earlier legislation does tho 
grant ot the protected status make any change 
m the rights of tho joint holders of a lease 

U) 21 ltd. Ca3. 865 ; 10 N. L. B. 64. 

I C—51 


inter se, except to mako the tenure impartible 
where the lease might liavo been partible 
before. If the manager of a joint Hindu 
family acquires a lease out of family funds 
but takes it in his own namo, he is tho solo 
lessee and the sole recorded lessee, as far as 
the proprietor is concerned, and also the tenure 
is impartible. But the other members of the 
family are joint owners of the leaso with him 
and entitled to joint possession of the village. 

The position then is this. The joint 
Hindu family of which the plaintiff is the 
manager aud the defendants are members own 
property which includes a proprietary right 
in each of four villages whioh are partible and 
a lease-hold right in four more each of which 
is impartiblo. The defendants have foroibly 
taken exclusive possession of one of the lease¬ 
hold villages and tho plaintiff has sued to 
ejeot them. That is the whole case. It has 
been slightly complicated by a disoussion 
of whethor a house in tho village of whioh 
the defendants have taken possession is a part 
of the villago, and so also impartiblo, or nob. 
The house is in all probability practically im¬ 
partible, as, in tho present state of foeliog in 
the family, it would certainly liavo to be allot¬ 
ted whole to ono share or another in a parti¬ 
tion. But that makes no difference hero. 
Still less does it matter whether it is a part 
of the villago or nob ; if it is, tho part of tho 
joint family property of which the defendants 
have taken exclusive possession consists of 
ono item of the whole property, and if it is 
not, it consists of two. 

Now, it seems to roo fairly obvious that 
tho raauager of a joint Hindu family is no 
more entitled to exclusive possession of any 
part of tho joint family property than any 
other member is. If another momber takes 
exclusive possession of a part or of the wholo 
of the property and thoroby ousts tho mana¬ 
ger from joint possession, the lattor can bo 
restored to that joint possession, but ho can¬ 
not be pub in exclusive possession as admit¬ 
tedly ho has no right to it. Tho question in 
liagho'ia v. Ziboo (2), was nob whother the 
manager in similar circumstancos was entitled 
to a decree for joint possession or to ono for 
exclusive possession at all or nob. Batten, 
A. J. C., held that ho was nob entitled to eject 

12) 11 Iud. Cas. 687 ; 7 N. L. R. 62. 
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the member of the family who had taken 
exclusive possession, and incidentally confirmed 
the deoree for joint possession that had been 
given to him. 

In 1875 the Allahabad High Court held 
in Baldeo Das v. Sham Lai (3) that where the 
manager of a joint Hindu family is the father 
of the other members he is entitled to eject 
one of them who usurps exclusive possession 
of a part of the family property. There again 
the possibility of tho manager being entitled 
to joint possession only was not examined. 
The question decided was whether he was or 
was not entitled to eject the other member of 
the family, and it was decided with reference 
to the special rights of a father against his 
sons. Here tho members of the family who 
have excluded tho managor from joint posses¬ 
sion of a part of the proporty are his 
nephews. 

For all those reasons the decree of tho 
lower Appollato Court granting the plaintiff 
Thakur Bhagwan Singh exclusive possession 
of tho village of Bodtara and the house in it 
will lie modified into a decree for joint posses¬ 
sion of that property. I understand that the 
parties have at last decided to have a partition 
of the whole proporty, which they ought to 
have done in the beginning instead of wasting 
their time and money and effort over this 
practically infructuous litigation. In all tho 
circumstances, I consider it proper that each 
party shall pay its own costs throughout. 

g. R. D. Appeal allowed. 

K. S. D. Decree modified. 

(3) 1 A. 77; 11 Mad. Jur. 222; 1 lad. Doc. (N. S.) 
52. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 300 op 1921. 

January 2, 1923. 

Present :—Mr. Justice Gokul Prasad. 

Musammat AKBARI BEGAM AND 

others—Plaintiffs—Appellants 

versus 

SHAIKH ZAMIN ALI and others— 
Defen dants—Respon dents. 

Limitation Act (IX of 1903), s. 5.— Appeal filed 
in wrong Court—Mistalcc, bona tide—Extension of 
time, whether should be allowed. 

0 

A suit for ejectment was filod in the Revenue 
Court. Tho dofoadauts’ plea of proprietary title was 
negatived by tho Court which, however, dismissed 
tho suit on other, grounds. The plaintiffs appeal¬ 
ed to tho Commissioner and, naturally, did not raise 
tho quostion of proprietary title against tho defend¬ 
ants who tried to support tho decroe on tho ground 
that they were proprietors. Tli9 appoal was allowed 
and tho suit deoreod. On appoal by the defendants, 
tho Board of Roveuuo hold that, as soou as the 
question of proprietary title was raised before 
tho Commissioner, he ooased to havo jurisdiction 
and direotod that tho appeal bo returned for present¬ 
ation to tho District Judge. Accordingly, tho 
Commissioner returnod tho memorandum of appeal 
to tho plaintitls on tho 31st August 1020 and thoy 
filod it before tho District Judgo on the 4th Soptem- 
bor. Tho District Judgo dismissed tho appoal as 
time-barred. Plaintiffs appealed to tho High Court : 

IloUl, that the plaintiffs had in good faith filed tho 
appeal in the Commissioner’s Court and as thoy 
had filed it before the Judgo within fivo days of tho 
return of tho memorandum of appeal by tho Com¬ 
missioner, the District Judge ought to havo grant¬ 
ed an oxtonsion of time undor section 5 of tho Limi¬ 
tation Act. 

Seoond appeal against tho deoree of the 
District Judgo, Bareilly, dated tho 9th of 
December 1920. 

Mr. Iqbal Ahmad , for the Appellant. 

JUDGMENT. —This appeal arises out of a 
suit for ejectment filed in tho Revenue Court. 
The defendants pleaded inter alia their own 
proprietary rights. This plea was deoided in 
the negative by tho first Court but it dismiss¬ 
ed the plaintiffs* suit on other grounds. The 
plaintiffs went up in appeal to the Commis- 
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sioner and naturally did nob raise the question 
of proprietary title as they could not do so, in¬ 
asmuch as the point had been decided in 
their favour by the Court of first instance. 
The defendants, however, tried to support the 
deoree of the first Court on the ground that 
they were proprietors and the finding of the 
first Court on that point was wrong. The 
Commissioner allowed the appeal and decreed 
the plaintiffs' claim. The defendants went up 
in appeal to the Board of Revenue and the 
Board decided that, as soon as the question of 
proprietary title was raised before the Commis 
sioner, he oeased to have jurisdiction and re¬ 
manded the case with a diroction that he 
should return the memorandum of appeal 
for presentation before the Judge. This order 
was passed in July and in compliance there¬ 
with the Commissioner returned the memo¬ 
randum of appeal to the plaintiffs on the 
31st of August 1920 and tho plaintiffs filed 
their appeal before tho Judge on the 4th of 
September following. The appeal was by 
that time much beyond time and the plaint¬ 
iffs asked tho District Judge to give them an 
extension of time under section 5 of tho Limit¬ 


ation Act. The District Judge refused to do so 
and has dismissed the appeal as being barred 
by time. The plaintiffs como hero in second 
appeal and their learned Advocate has put for¬ 
ward two contentions before mo : (l) that inas¬ 
much as the question of proprietary title was 
not a matter in issuo in appeal, the Commis¬ 
sioner had jurisdiction to hear the appeal and 
the appeal was rightly filed in his Court, and 
(2) that ovon if the appeal was not rightly filed 
in bis Court the District Judge has failed to 
oxeroise his discretion rightly inasmuch as ho 
ought to have granted tho extension of time 

| « M p. M my opinion an appeal lies under 
section 177 (e) to the District Judge from a 
decree of the Revenue Court in cases in which a 
question of proprietary title had been in issue 
in tho Court of first instance and is a matter 
in issue in appeal. I„ the present case tho 
question of proprietary title bad been decided 
in favour o the plaintiffs although the suit 
was ultimately dismissed on other grounds. 
The plaintiffs naturally could not raise the 
question of proprietary title in their memoran- 
dum of appeal as that point had been dc- 

thf Kg w ? V T and Coukl «>t know 
Uiat tho defendants would like to sm, 

Pott the decree oi the Court ot first 


instance on the ground of their own pro¬ 
prietary title. The appeal was, therefore, right¬ 
ly filed in the Commissioner's Court. How¬ 
ever, tho Board of Revenue, the final Appel¬ 
late Court, has held the contrary and I 
cannot compel tho Commissioner to hear the 
appeal again. The point of law raised was a 
doubtful one and tho plaintiffs had in good 
faith filed the appeal in the Commissioner’s 
Court. Within five days of the return of the 
memorandum of appeal by the Commissioner 
it was tiled before the Distriot Judge and in 
my opinion the District Judge ought to have 
granted an extension of time under section 5 
of tho Limitation Act. I, thereforo, allow tho 
appeal, extend the time for filing the appeal 
up to the date when it was filed in the lower 
Appellate Court, set aside the deoree of that 
Court and send the case hack to it for resto- 
rat'on to its original number and disposal ac¬ 
cording to law. Costs boro and hitherto will 
abide the event. 

K. s. d. Appeal allowed . 


CALCUTTA HIGH COURT. 

Civil Rule No. 986 of 1923. 

March 3, 1924. 

Present : —Mr. Justice Suhrawardy and Mr. 

Justico Chotzuor. 

NABA KUMAR CHOUDHURY— 
Defendant—Petitioner 
versus 

S S. HIGHEAZANY— Plaintiff 
—Opposite-Party. 

Pleadings—Plaintiff suing in p, rsona l eajxu ity— 
Sulsiqu.nl amendment of plaint beyond limitation— 
Plaintiff, status of, alteration in—Amendment, effect 
of—Suit, whether time-bamd. 

Where, in a suit for monoy which was instituted 
by tho plaintiff in his personal capacity within tho 
period of limitation, the plaintiff, after tho expiration 
of that period, prayed to be permitted to fuo not only 
in his personal capacity but also as tho administrator 
to the estate of the deceased proprietor and the plaint 
was amended accordingly: 
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Held, that the suit was cot barred by limitation 
as there had been no change in the person to whom 
the money was payable and tli9 alteration in the 
capacity of tho plaintiff did not affect the defendant’s 
liability to pay. 

Pearu Mohan Mukherji v. Narendra Naih Mitkerji, 

5 Ind. Cas. -101 ; 37 C. 229 ; 14 C W. N. 261 ; 7 A. L. 

J. 125 ; 7 M. L. T. 63 ; 11 C. Tj. J. 220 ; 12 Bom. L. R. 
257 ; 20 M. L. J. 171 ; 37 I. A. 27 (P. C.), distingush- 
ed. 

Civil Rule in the matter of S. C. C. Suit 
No. 399 of 1922 of the Court of the Sub-Judge, 
Dacca, exoroising the powers of a Court of 
Small Causes. 

Babu Bajcndra Chandra Guha, for tho 
Petitioner. 

Babu Isioar Chandra Chakraburty, for tho 
Opposite-Party. 

JUDGMENT. —This case raises an im¬ 
portant question of limitation. The plaint¬ 
iff brought this suit against tho defend¬ 
ant for a certain sum of money which ho 
alloged that tho defendant had realised from 
plaintiff's tenants lout had retained in his 
own possession. Tho right under which he 
sued the defendant was not specified in the 
plaint and wo take it that it was in his per¬ 
sonal capacity. Tho suit was brought within 
the period of limitation but after tho expira¬ 
tion of that period, the plaintiff prayed to bo 
permitted to sue not only in his personal 
capacity but also as administrator to tho 
ostato of tho dooeased proprietor and tho plaint 
was amended accordingly. Tho Small Causo 
Court .Judge found that tho money bolonged 
to the ostato which was iuheritod by plaintiff 
and his two sisters and of which tho plaintiff 
was tho administrator and decreed tho suit. 
Tho defendant oontends that at the time of 
amendment of tho plaint tho claim was barred 
by limitation and tho suit ought to havo been 
dismissed. 

Tho question is not free from difficulty and 
there seems to bo little or no judicial autho¬ 
rity in point. Tho lower Court has cited two 
Madras cases, Rnjan Aiyangar v. Muthu 
Krishna Pillai (1) and Muthu Krishna Filial 
v. Raj am Aiyangar (2), the latter decision 
having been passed on appeal from tho 
former caso. In the first caso Hannay, J., sib- 

(1) 25 Iud. Cas. 915 ; 16 M. L. T. 251. 

(2) 23 led. Cas. 357 ; 30 M. L. J. 57. 


ting singly has expressed the view that in a 
case like tho present, the suit is not barred. 
There the plaintiff had brought the suit in his 
personal right but on tho objection of the 
defendant he was permitted to sue, after the 
expiry of tho period of limitation, for himself 
and as Manager of a certain Mill. The appel¬ 
late judgment in the second caso is not alto¬ 
gether convincing as tho learned Judge in con¬ 
firming the order relied upon the decision of 
the Judicial Committee of the Privy Council 
in the caso of Peary Mohan Mukerji v Na¬ 
rendra Nath Mukerji (3) where the facts wore 
different. There the suit was brought in time 
by a person on behalf of a dobutter. Sub¬ 
sequently, as tho result of litigation, the right 
to represent tho debutter devolved upon 
another person who got himself substituted in 
placo of tho original plaintiff after the period 
of limitation. Their Lordships held that there 
was no change of plaintiff in tho suit whioh 
was not barred by limitation. That case, 
therefore, has no bearing on the question 
before us. 

The roal question is, whether it is a caso of 
misdescription which will ordinarily include 
non-description as in the absence of any des¬ 
cription tho iplaintiff should be held to havo 
brought tho suit in his personal capacity. The 
caso may bo looked at from different points 
of view. According to the defendant the debt 
duo by him to tho estate of the deooased was 
extinguished as barred by limitation on the 
dato on which the amendment was made. 
According to tho plaintiff there has been no 
change in the person to whom tho money is 
payable and the alteration in tho capacity in 
whioh he sues does nob affect tho defen¬ 
dant’s liability to pay. It ought not to 
make any difference whether the plaintiff 
takes tho money with tho right hand 
or the left. In short, there has been no 
chango of " persona, ” no change of the 
person to whom tho money is payable 
though there may perhaps have been some 
chango in the basis on which the debt is due. 
In our opinion this view is correot. If the 
plaintiff, instead of applying for the amend¬ 
ment of tho name of the cause of his own de¬ 
scription, had applied merely to amend the 

(3) 5 Ind. Cas. -101 ; 37 C. 229 ;11C. W. N. 261 j 
7 A. L J. 125 ; 7 M. L T. 63 ; 11 C. L. J. 220 ; 12 
Bom. L. R. 257 ; 20 M. L. J. 171 ; 37 I. A. 27 (P. 0.). 
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statement of his olaim in the body of the 
plaint by adding that the money was due to 
him as administrator of an estate, it can 
hardly be said that that would be equivalent 
to the introduction of a new plaintiff in the 
suit. If the debt is payable to the plaintiff 
alone and to no one else, the change in the 
capacity of the plaintiff to maintain the suit 
will not have the effect of introducing anew 
plaintiff. Some light is thrown on this point by 
the decision of the Judicial Committee of the 
Privy Council in the case of Soona Mayna 
Kena Roona Meyappa Ghetty v. .Soona Navena 
SupprcmanianGhetty{\) where their Lordships 
were considering a provision of law similar to 
seotion 22 of the Limitation Act. Lord Parker of 
Weddington there observes : —“Their Lordships 
are of opinion that section 23 contemplates 
oases in which an action is defective by reason 
of tho person or one of the persons in whom 
the right of aotiou is vested not being boforo 

the Court.If A is the right person to sue, 

it would bo cloarly wrong to allow him, for 
the sake of avoiding the limitation ordinance, 
to take advantage of a suit improperly in¬ 
stituted by D.” The ohange is one of form 
only and not of 6ubstanoe. The sumo view 
has been adopted in cases whoro the defend¬ 
ant is orginally sued in his personal capaoity 
but upon a subsequent amendment of the 
plaint is desorib6d as executor of a deceased 
porson: Prosunna Kumar Sen v. Mohabarat 
Saha. (5) 

Wo are accordingly of opinion that tho suit 
is not barred by limitation and this Rule 
must be discharged with costs 2 gold mohurs. 


M. B. 

Ki Rule discharged. 

s && l S: £$. 

(« v ow Km' C08; 114 L - J - 1004 « p - 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1455 of 1922. 

February 13, 1924. 

Present : —Mr. Justice Mukerji. 

RAMACHARI and another— 
Plaintiffs—Appellants 
versus 

SADHO SARAN TEWARI and others— 
Defendants —Respondents. 

Evidence Act (l of 1872), s. SO —Mortgage.deed more 
than 30 years old—Prop r custody — Execution, pre¬ 
sumption as Ic—Deed, value of. 

Plaintiffs sued for recovery of possession by way of 
redemption. The alleged mortgage was oxooutod in 
1872 and the deed of mortgago was registered. It 
was produoed by one of tho alleged mortgages: 

Held, that the document being an old one and hav¬ 
ing been producod from proper custody, tho presump¬ 
tion of law in favour of its propor execution applied 
and the document was, therefore, sufficient ovidonco 
of the mortgage. 

Sheonandan Ahir v. Ram Logan Singh ( 1 ) dis¬ 
tinguished.) 

Second appeal 'against the deoreo of the 
District Judge, Ghazipur, dated tho 6th 
October 1922. 

Dr. J/. L. Agarwala, for tho Appellants. 

Dr. K. N. Kotju, for the Respondents. 

JUDGMENT. —This is an appeal by tho 
Plaintiffs. They instituted tho suit out of 
which this appeal has arisen for recovery of 
property, being a fixed-rate tenancy by way 
of redemption. They succeeded in tho Court 
of first instance; but tho learned District 
Judge in appeal hold that tho mortgage had 
not been proved. 

It appears that thoro were ten defendants 
in tho case and out of them only five aro in 
possession. The defendants are admitted by 
tho only contesting defendant (No. 3) to be 
the defendants of the persons in whoso 
favour the alleged mortgage was executed. Tho 
evidonce was that the lands were the fixed- 
rate tenancies of defendants Nos. 1 to 5 and 
that, although the plaintiffs were tho descend¬ 
ants of tho alleged mortgagor, there being no 
mortgage, the suit must fail. 

U) DO Ind. Caa. 908 ; 13 A. L. J 921. 
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The Court of first instance pointed out that 
in tho Settlement of 1840, the name of the 
grandfather of the plaintiffs was recorded as 
the fixed-rate tenant. Tho alleged mortgage 
was executed in 1872. The original deed has 
boon produced by one Badri Tewari, who is 
admittedly one of the alleged mortgagees. 
Tiie deed, therefore, comes from proper 
custody. Tho plaintiffs examined an old man 
to prove the execution of tho deed, but his 
evidence has been disbolioved by tne learned 
District Judge. It lias been urged for the 
contesting respondent that tho finding of tho 
lower Court is really a finding of fact and this 
Court cannot go behind that finding. I accept 
the argument in so far as the learned Judge 
6ays that tho old witness is not reliable. But 
then tho question remains whether the pro- 
sumpticn mentioned in section 90 of tho 
Evidence Act should not bo applied to tho 
mortgage-deed in question. As 1 have said, 
the deed is a registered one. We have found 
that the ancestor of the plaintiffs was the 
original teuant of tho property. Wo havo 
found that the deed comes from proper 
custody. Uudor the circumstances, it would 
he very unfair with respect to any transaction 
so old as 1872 not to apply the presumption 
of law in favour of tho proper execution of 
tho deed. It appoars that tho oxecutant was 
illiterate and tho Patwari of tho village, ouo 
Sheoraj Das, signed tho name of the executant, 
not only on tho deed hut also heforo the Sub- 
Registrar. The practice of taking thumb 
impressions was not in vogue in 1872. Slico- 
raj Das is ono of the witnesses who identifiod 
tho executant before the Registering Officer. 
Tho learned Judge remarked that thero was 
a ruling of this Court under which ho was 
prohibited from presuming that Sheoraj Das 
had signed the document under authority from 
tho mortgagor Ram Autar. lie does not quoto 
tho case and it has not been quoted on either 
side heforo me. But I presume the learned 
Judge had in his mind tho case of Slieunandan 
Ahir v. Ham Lagan Singhi 1), decided by Tad- 
ball, 1. Thoro 16 , no doubt, some observation of 
the learned Judge to tho effect that there is no 
presumption as to tho authority of the person 
signing for the executant. But the obser¬ 
vations were mado having regard to tho 


peculiar facts of that case. Tho deed in the 
case before the learned Judge was unregis¬ 
tered. It was written throughout iD tho pen 
of ono man. Tho signature of the executant 
and those of the witnsses were all in tho pen 
of the same man. There was nothing to 
show that the lands mortgaged ever belonged 
to or were ever held by the alleged mortgagor. 
The facts in this case are all in favour of tho 
appellants. Tne deed is a registered ono. It 
has been found that in 1840 the plaintiffs 
ancestor was tho recorded tenant. Tho 
transfer of possession to tho defendants has 
not been accounted for and can be accounted 
for only by tho mortgage-deed. The person 
who signed tho deed for tho illiterate execut¬ 
ant is the person who 6inged before the 
Sub-Regi6trar for him. So for as the signature 
before tho Sub Registrar goes, we can surely 
presumo that the Sub Registrar accepted the 
Pativari’s signature simply because the execut¬ 
ant authorised him to sign tho endorsement 
before tho Sul) Registrar. The law in 1872 
did not require that the mortgagee should put 
his mark on tho deed. The case of Shoo 
Natulan Ahir (1) has, therofore, no application 
tho faots of this case. The document, in my 
opinion, should have been aooepted as sufficient 
ovidonco of the mortgage. I 

I allow tho appeal, set aside tho decreo of 
the Court bolow and restore the decree of tho 
Court of first instance. Costs in this Court 
and in tho lower Appellate Court will bo paid 
by tho answoring respondent. 

K. s. D. Appeal allowed. 
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BOMBAY HIGH COURT. 

Appeal from Original Decree 
No. 236 OF 1922. 

April 5, 1923. 

Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Crump. 

BINDU GOVIND NAIK KURBET and 
another—Original Decree-holders— 

Appellants 

versus 

HANMANT GOVIND BHAT and another 
—Original Judgment-Debtors — 
Respondents. 


Limitation Act (IX of 1908), Sch. I, Art 1Q2—Mort¬ 
gage-decree—Application to make decree final—Step- 
in-aid of execution—Limitation, operation of. 

A decree wa< pissed upon a raortgigo on 18th April 
1913 for a certain 3 am payable by yearly instalments, 
the first of which was payable on 3lsfc Maroh 1911. 
On failure to piy any ono instalment in time, the 
deoroe provide! for sale of the mortgaged property or 
a sufficient portion thereof to recover the amount of 
tho instalment ovordue. The creditor sought to make 
tho dooree final on default instoad of applying for 
«alc. The Court, instoad of pointing out the error, 
mado orders from time to tiino as instalments became 
due, for making tho docroo final with regard to those 
instalments. On 30tli October 1919 tho creditor applied 
to make tho decree final as regards the instalment 
duo on 3lst March 1917, but tho application was 
ro]eoto l. Tho decree-holder then applied for execution 
on 2f>t,h July 1920 with regard to the four instalments 
thon overdue. This Darkhast was dismissed for default 
on 15th February 1921. On 8 th July 1921. tho decree- 
holder having again applied in excoution for those 
lour instalments and the fifth whioh fell due in 1921: 


Held, (1) that tho application of 30th October 1919 

was a stop-m-uid which startoi a new period of limit, 
ation ruuuiQg, 


fche aPP^t'cm of 2Gth July 1920 wa 
timo with regard to tho instalment duo in 1917 a 
consoquonUy, the Darkhast of 1921 was also in ti 
and tho exoouUon should procoed for the full amo 
oi tno five instalments. 


An application to make a dccroo final mav in ( 
caao bo considered as a stup-in-aid although it mav 
othor cases, bo not so. ^ 


Oulappa Rudrappa v. ^lsuva, G3 Ind. Cas. 814 - 
fofor'rwl" to 10131 46 B ‘ 26 ): (l92i) A - L R - (B.) ’ 


Appeal against the decision of the First Class 
Subordinate Judge, Belgaum, in Darkhast 
dated tho 8th July 1921. 

Mr. G. P. Murdeshtvar, for tho Appellants. 

Mr. R. A. Jahagirdar , for tho Respondents. 

JUDGMENT :—Tbia case belongs to that 
numerous class of cases in which difficulties 
arise in execution of an instalment decroe. 
The decree passed on the 18th April 1913 for 
Rs. 12,359-1-0 was payable by yearly instal¬ 
ments of a thousand rupees, the first of which 
was payable on the 31st Maroh 1914. On 
failure to pay any one instalment in time the 
decreo allowed sale of tho mortgage property 
or a sufficient portion thereof to recover tho 
amount 'of tho instalment overdue. Tho 
creditors sought to make tho docroo final on 
dofault instead of applying for sale. Apparent¬ 
ly, the Court, instoad of pointing out the error, 
mado orders from time to timo as instalments 
became duo for making tho docroo final with 
regard to a particular instalment. On the 
30th October 1919 tho creditors applied to 
make the decreo final as regards tho instal¬ 
ment duo o:i 31st March 1917. That applica¬ 
tion coming before a different Judge was re¬ 
jected. The plaintiffs applied lor execution 
on the 26th July 1920 with regard to the four 
instalments thon overdue; bub that darkhast 
was dismissed for default on 15th February 
1921. On tho 8th July 1921 another dar¬ 
khast was Gled for those four instalments and 
tho fifth which foil due in 1921. Execution 
was granted for tho instalments duo in 1918, 
1919 and 1920 and 1921 and the final ordor 
mado in April 1922. Bub exocubion with 
rogard to the instalment for 1917 was disal¬ 
lowed. Wo think that there is no rigid rule 
to be laid down in those cases. Wo have al¬ 
ready held iu Gulappa Rudrappa v. Arava (1) 
that an application to make a decroe final 
may in ono case be considered as a stop-in-aid 
although it may in othor cases be not so. Bub 
here, considering all the facts of tho case, wo 
think that the application of 30th Octobor 
1919 was a step-in-aid which started a new 
period of limitation running. Therefore, tho 
application of 26th July 1920 was in t ; mo with 

( 1 ) G3 Ind. Cas. 844; 23 Bom. L. R. 1013; 10 B. 
209; (1922) A. I. R. (B.) 118. 
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KABUL V. KABOOL SINGH. 

regard to the instalment clue in 1917 and con¬ 
sequently the prosent darkhast is also in time. 
The appeal, therefore, is allowed and the dar- 
Tehast should proceed for the full amount of 
Rs. 5,000 with costs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1121 of 1921. 

December 14, 1922. 

Present: —Mr. Justice Gokul Prasad. 

KABUL— Defendant—Appellant 

versus 

KABOOL SINGH and others — 
Plaintiffs and Defendants— 
Respondents. 

Civil Procedure Code (Act V of 1009), O. XLI, r. 27 
—Additional evidence, admission 0 / — Court, duty of, to 
record reasons—Omission to record reasons, effect of. 

A Court of Appeal is bound to reoord its reasons for 
the admission of additional evidence and when it 
omits to do so, its finding cannot be aooepted as bind¬ 
ing on the High Court, being a finding part, y based 
on inadmissible ovidonco. 

Second appeal from the decree of the Subor¬ 
dinate Judge, Meerut, dated the 14th June 
1921. 

Mr. N. C. Vaish, for the Appollant. 

Mr. S. N. Gupta, for the Respondents. 

JUDGMEN P.— This is an appeal arising 
out of a suit for possession and removal of 
certain constructions alleged to havo been 
made by the defendants who are ryots in tho 
abadi on a plot of land which tho zemindar 
alleges is his. Tho pleas taken in defence 
wero that the plaintiff was not tho owner of 
the plot and that the shop of tho defendants 
was an old one and not liable to romoval. 
The first Court found in favour of tho defend¬ 
ants on both the points and dismissed the 
plaintiff’s ?uit. Tho plaintiff went up in 
appeal and the lower Appollato Court issued a 
commission for the measurement of the plot 
in dispute and to make an enquiry whether it 
belonged to the plaintiff or not and also whe¬ 
ther tho building put up by tho defendants was 
old or now. The learned Judge of the lower 


Appellate Court, after having considered the 
report of the Commissioner along with the 
other evidence on the record, came to the con¬ 
clusion that the plot in dispute came to the 
plaintiff’s share in a partition of the village in 
the year 1917 and that the building in dispute 
was new. On these findings of fact ho has 
allowed the appeal and decreed the plaintiff’s 
claim The defendant Kabul comes here in 
second appeal and his first ground is that the 
issue of the commission whioh amounted to 
receiving additional evidenoe was bad as being 
oontrary to the provisions of O. XLI, r. 27 of 
the Code of Civil Procedure. The learned Judge 
has omitted to record his reasons for the ad¬ 
mission of such evidence. He was bound to do 
it {vide O. XLI, r. 27, cl. (2)). In the absence 
of auy reasons recorded by the lower Appellate 
Court for the admission of additional evidence, 
I must hold that its action cannot be defended 
and its finding cannot be accepted as binding on 
this Court as it is partly based on inadmissi¬ 
ble evidence and partly on admissible evidence 
I, therefore, allow the appeal, sot aside the 
deoroe of the lower Appellate Court and send 
tho case back to that Court under tho provi¬ 
sions of O. XLI, r. 23, Civil Procedure Code, 
with a direction to restore the case to its 
original number and to dcoide it according to 
law aftor omitting from consideration the 
report of tho Commissioner and the sketch 
made by tho Commissioner. Costs here and 
hitherto will abide the ovont. 

K. s. D. Appeal allowed. 

Case remanded. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 839 of 

1922. 

September 6, 1923. 

Present Mr. Justico Kumaraswamy Sastri. 

RANGIAH CHETTIAR— Petitioner 

—Appellant 
versus 

ANNASWAMY ALWAR AYYANGAR— 

Counter-Petitioner—Respondent. 

Provincial Insolvency Act (V of 1920), whether retro¬ 
spective. 
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The provimns of the Provlaoial Insolvency Aot, 
1920, are applicable to all p-ocoeding, on petitions filed 
under the old Act and pending at the time of* its 
eoming ioto operation. 

Petition under section 25 of Act IX of 1887 
praying the High Court to revise the order of 
the Court of the Subordinate Judge, Tinne- 
velly, in E P. No. 962 of 1922 in S. C. S. 
No. 1551 of 1919, dated the 9th October 1922. 

Mr. K. R. Rangasami Iyengar, for the Peti¬ 
tioner. 

JUDGMENT. —The petition was present¬ 
ed when the old Insolvency Act, III of 1907, 
was in forco. Nothing was done except trans- 
fering the application to the Official Re¬ 
ceiver. After the new Insolvency Act, V of 1920, 
came into force the adjud'cation order was 
passed. It is contended that the provisions of 
the old Act applied and that all cases filed 
when Act III of 1907 was in feroe should be 
dealt with on the footing that that Act con¬ 
tinues to bo in force. I do not think that 
contention is sound. No doubt any order 
passed undor the Act or rights obtained there¬ 
under will he unaffected by the new Act I 
can find no authority for holding that, in spite 
of passing of Act V of 1920, all proceedings, on 
petitions filed under Act III of 1907, should 
continuo to be dealt with under the provisions 
of the old Act. 

I he petition is dismissed. 

N ' n c - Petition dismissed. 


SIND JUDICIAL COMMISSIONER’S* 

COURT. 


Second Civil Appeal No. 15 of 1923. 
February 28, 1924. 

Pr f? en l, : ~^ r - Ken nedy, A. J. C. and 
Mr. Knpchand Bilaram, A. J. C. 

ALLAHDINO and others-Defendants 

—Appellants 
versus 

The SHIKARPUR MUNICIPALITY — 
Plaintiffs —Respondents. 


Bombay District Municipal Act [III o/1901) 
120, scape of-Private wdl-Munici palily, pvoers ' o 
I G—62 


Saotion 121 of the Bombay District Munioipal Aot 
give* no right to a Municipality to annex a private 
well and. turn it into a public well and doe* not give 
the Municipality any right to roquiro a per*on who 
has a well which is fillod up to excavate it. It doe* no 
m»ro than provide that if a pe-son ha* a well and ha* 
given oon*eut to.it* water being u*od bv the public, he 
shall not allow it to become dangerou* to the public 
oithor by reason of the danger of the people filling 
into the well or owing to the insanitary condition of 
the water or the surrounding* of the well. It gives 
the .Municipality no power to require a private indivi¬ 
dual to keep up or not to keep a well. 

Appeal against the judgment and decree of 
the Joint Judge, Rukkur, in Civil Appeal 
No. 55 of 1921. 

Mr. Dipchond Chandumal, for the Appel¬ 
lants. 

Mr. Bhojsing Gurdinomal, for the Respon¬ 
dents. 

JUDGMENT. -In this oaso fcho Shikar- 
pur Municipality brought a suit against the 
defendants asking for a mandatory injunction 
directing the defendants to clear out a certain 
well and to re-build the well so as to put it 
into working order and to koop the well and 
the land adjoining it in a condition suitable for 
the usoof the public and for further injunction 
that the Municipality should not he obstruct¬ 
ed in the exerciso of its usual powers under 
section 120 and other provisions of the Muni¬ 
cipal Act. I he suit was originally dismissed 
by the learned Subordinate Judge of Shikar- 
pnr hut in appeal to the District Court of 
Rukkur that decision was reversed and the ap¬ 
peal was allowed with costs and the injunc¬ 
tions asked for issued. The defendant Allah- 
dino comes hero in second appeal to this Court. 

* The facts are somewhat peculiar hut it ap¬ 
pears that both the parties accept the posi¬ 
tion laid down in the judgment in Civil Appeal 
No. 103 of 1916 which we find in the paper 
Ex. 75. From that judgmont it clearly ap¬ 
pears that this well was at one timo attached 
to a Mosque, the manager of which was of 
the family of the defendant, the present 
appellants, and the family, that is to say, 
the appellant and his ancestors, have boon in' 
possession of that well and the land theroto 
attached for over a century, but whother as 
owners or as Mutavalis of 1 VaJcf proporty doos 
not appear and the learned Judge who passed 
that order in Civil Appeal No. 108 of 1916 
declared that the well was not a’ public well 
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which vested in the Municipality but one the 
wator of which was to be used by the public 
as a matter of right and he gave to the de¬ 
fendant’s family a declaration of their right to 
possess this well subject to the right of the 
public to use it aud the Municipality to act in 
respect of it under section 120 and other pro¬ 
visions of the Municipal Act and an injunction 
to the Municipality restraining them from 
interfering with such possession of the defen¬ 
dants’ family. 

There seems to have been a certain amount 
of obstinacy on the part of the appellant and 
what at first sight might appear a certain 
amount of encroachment by the Municipality 
but the public also seems to have objected to 
paying some honorific duty which was claimed 
by the Manager of the well under the title 
Hakabo and Kingri with the result that the 
present appellant, apparently in a fit of tem¬ 
per, filled up this well, so as to render it in¬ 
accessible to the public. The Municipality 
thereon asked him to clear it out and on his 
failure to do so, the Inspector of Nuisances 
prosecuted him before the “A” Bench of 
Magistrates of Shikarpur whore the accused 
was acquitted. The Municipality thereupon 
brought this aotion. 

Wo aro not in this action concerned with 
the question as to how far the owner of prop¬ 
erty over which other people have a right of 
usufruct is bound to keep up such proporty 
when ho no longer desires to do so sololy for 
the benefit of the persons who aro entitled to 
exercise the right of usufruct That would bo 
a matter whioh would arise if any person of 
the Shikarpur people who is in the habit, of 
using this well brought an action against 
Allahdino, the present appellant, in order to 
compol him to allow such plaintiff to draw 
water from this well. What wo aro at pre¬ 
sent concerned with is the right of the Shikar¬ 
pur Municipality. Wo cannot see that they 
have any rights in the matter at all. This well 
was not a public well. It is a well to which 
the people have an access and the only 
special rights the Municipality have aro under 
section 120 of the Municipal Act. 

Now, section 120 only gives the Municipality 
power to rogulato an actually existing well 
with the view to prevent the supply of water 
from being dangerous, stagnant or insanitary. 
As the marginal note says all the powers given 


to Municipality by section 120 are intended to 
prevent any well which is being used by the 
public from becoming dangerous to the public. 
Section 120 gives no right to the Municipality to 
annex a private well and turn it into a public 
well and docs not give the Municipality any 
right to require the person who at one time 
had a well which was filled up to excavato it. 
It would be an extraordinary thing if the 
Legislature had given such powers to the 
Municipality because, if so, any body who owned 
a well to which the public had access might in 
the case of a land-slip or the unexpected fall 
of neighbouring buildings be compelled under 
proviso 2 to meet the entire cost of removing 
any shifted soil or ruinous structures whioh 
obstruct the public in access to the well Sec¬ 
tion 120 does no more than provide that if a 
person has a well and has given consent to its 
water being used by the public be shall not 
allow it to become dangerous to the public 
eithor by reason of the danger of tho peoplo 
falling into the well or owing to the insanitary 
condition of tho water or tho surroundings of 
tho well. It givos to tho Municipality no 
power whatsoever to require a private indivi¬ 
dual to keep up or not to keep up a well. The 
other powers of the Municipality under the 
other sections of tho Act, so far as they aro 
indicated to us, aro general powers and entitle 
thorn to regulate tho use of private wells or to 
rogulato tho access of the publio to existing 
wolls or thcmsolvos to buy or dig or preserve 
their own wolls and maintain thorn out of the 
public funds. All that gives no right to the 
Municipality to invade private proporty and it 
is not necessary to say, that any such invasions 
by tho Municipality of private rights should be 
watchod with groat strictness by the Courts 
and should in no way be encouraged. 

Wo think, therefore, that the wholo cause 
of action of tho Municipality is bad aud that 
this suit should be dismissed with costs all 
through. 

We say nothing which may prejudice the 
rights of any private person who imagines that 
his right to draw water from his well has been 
improperly iuterferred with by tho appellant 
to seek his legal romedios, and our judgment 
solely is confined to the consideration of statu¬ 
tory powers given to tho Municipalities. 

P> i 3 A Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 1176 op 

1921. 

December 19, 1922. 

Present : —Mr. Justice Gokul Praead. 

ABDUL QUDDUS -Defendant- 
Appellant 

versus 

SAYED AHMAD HUSAIN— Plaintiff- 

Respondent. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Attachment in execution—Objections bn owner—Decree- 
Jiolder's application for summoning witnesses to contest 
objection—Step in-aid of execution. 

A deoroc fo* money having been passed on the 10th 
January 1916 the decree-holder applied for oxocation 
on the 1-lth August 1917 and attached certain proper¬ 
ty. On the 28th January 1918, one A put in an objec¬ 
tion claiming the property to be her own. On the 16th 
February 1918, tho decree-holder put in his application 
to summon witnesses in reply to tho objection. Tho 
property was released from attachment and the appli¬ 
cation for oxcoution was dismissed in default. On 
the llth Novombor 1920 tho decree-holder again 
applied for execution : 

Held, (l) that tho application by tho doorec-holder 
°n tho 16th Fobruary 1918 to summon witnesses to 
contest tho objection was a step-in-aid of execution 
and a frosh poriod of limitation startod from that 
timo ; 

(2) that tho application for oxocution was, there¬ 
fore, within time. 

Second appeal against the decree of tho 
District Judge, Shahjahanpur, dated tho 23th 
of April 1921. 

lion. Mr. N. P. Asthana, for tho Appellant 

Messrs. S. A. Llaidar and Ibni Ahmad, for 
the Respondent. 

JUDGMENT. —This is an appeal arising 
out of oxcoution proceedings. Tho decroo-holdor 
is tho appellant, llo obtained a simplo dooroo 
for money under section 90 of tho Transfor of 
Property Act on the 10th of January 191G. 
iho first application for oxeoution was made 
on tho 14th of August 1917 and certain prop¬ 
erty was attached and later on all costs for 
sale were deposited. On tho 28th of January 
1918 one Musammat Amir Bibi put in an 


objection claiming that tho property was hors. 
On the 16th of February 1918 the decree- 
holder pub in his application to summon wit¬ 
nesses in reply to the objection filed by 
Musammat Amir Bibi in which the 23rd of 
February 1918 had been fixed for disposal. 
The property was released from attach¬ 
ment and the application for execution was 
dismissed in default. On the llth of Novem¬ 
ber 1920 the present application for execution 
was made and the judgment-debtor promptly 
pleaded limitation. The first Court dismissed 
the judgment-debtor’s objection and directed 
execution to proceed. On appeal, however, the 
learned District Judge had referred to a large 
number of rulings and dismissed the present 
application as being barred by time. In this 
the learned Judge was obviously in error. The 
application by the decree-holder on the 16th 
of February 1918 to summon witnesses to 
contest the objection put in by Musammat 
Amir Bibi was a step-in-aid of execution and 
a fresh period of limitation started from that 
dato (see tho case of Muhammad Siddiq Khan 
v. Misri Lai (1). The application for execution 
was, therefore, within time. I allow the appeal 
set asido the decreo of tho lower Appellate 
Court and restore that of tho Court of Grsb 
instance with costs in all Courts including in 
this Court fees on tho higher scale. Tho 
first Court will now proceed to executo tho 
decree according to law. 

K. s. D. Appeal allowed. 

(1) Gl I ml. Cas. 521 ; l'J A. L J. 813 , (1022) A. I. 
B. (A.) 432. 
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CHANDRA MOHAN MA1TI V. KINARAM MA1T1 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2164 

of 1921. 

February 5, 1924. 

1 resent .—Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 

CHANDRA MOHAN MAIT1 and others — 
Defendants—Appellants 

versus 

KINARAM MAITI and others — 
Plaintiffs—Respondents. 

Acl ( I cj 1852), s. 82— Ccts Act ( IX oj 

1880, B.C ), s. 95 —Hoad Cess Hcttim, when can Lc us.il _ 

3latenu.nl re possession made in return, value of—A vl el. 
late judgment, what should contain Finding o) fact , 
U)Iuii can be challenged in sccjiuI appeal. 

A Hoad Cess Peturn cannot bo used under any cir¬ 
cumstances in favour of tho porrson making it but it 
can be used by othors for a purpose not directly con- 
tooted with tho statements made in the return. 

Bam Prasad Boy v. Sham Narain , G C. L. J. 22; 
Afldimt Prasad Chaudhury v. Jag Mohan La] 
thaubey, 22 Ind. Cas. 534 ; 18 (J. L. J. 633, discussed. 

A statement that a certain land is in tho Khus poss¬ 
ession of tho landlord is of doubtful accuracy and 
ought not to bo u>ed in his favour whou made in a 
Beturu by invoking the aid of section 32 of tho Evi- 
donco Act or some other adjective law. 

In a judgment of reversal, it is net enough to say 
that, in the opinion of tho Appellate Court, tho avidenco 
is meagre and could not be rolled on without giving 
any reason in support of that view. 

here the Appellate Court simply says that the 
evidence is moagie and cannot be relied on and does 
not give any reasons in support of its view, its finding 
on a question of fact can be challenged in second up- 
peal. 

Appeal against the decree of the Officiating 
Subordinate Judgo, 3rd Couit, Mulnapore, 
dated the 17th of Juno 1921, modifying tho 
decree of tho Muusif, 1st Court, at Coutai, 
dated 11th March 1920. 

Babu Sushi Sehhar Lose, for the Appellants. 

Bahu Santnnoy Muzumdar , for the Respon¬ 
dents. 

JUDGMENT. — r LLe defendants are the 
appellants, 'i he plaintiffs brought a suit for 
Jihas possession of two plots of laud 'Ka and 


Kha on the allegation that they were the 
debultar property of Thakur Chandaneswar 
Mabadeva. With regard to their claim in 
respect of the laud marked 'Kha' both the 
Courts below have agreed in dismissing the 
plaintills suit. With regard to plot ‘ Ka ’ the 
defendants’ case was that they were holding 
this land as tenants for a long time under an 
idol named Bauabir Thankurani and under 
lhakur Chandaneswar Mahadev. 

J ho first Court found that the land belonged 
to Thakur Mahadev hut refused to give the 
plaintiffs Khas possession of the land, holding 
that the defendants were tenants in respect 
of it and could not ho ejected therefrom. 
The plaintills appealed and the lower Appellate 
Court found with respect to this plot that the 
plaintifis woro entitled to Khas possession on 
the ground that the defendants failed to prove 
that they were tho touants on tho land. 
Against this decree of the lower Appellate 
Court with respect of plot Ka that the defen¬ 
dants have preferred this appeal. 

r l lie findings of tho first Court with regard 
to this plot are that tho defendants have beon 
holding it for the last 37 years and that they 
are in possession of this land as mentioned in 
a document executed by defendant No. 5 who is 
a recorded shehail of the idol Mahadev. There 
are other considerations also which led that 
Court to find for the defendants. Tho lower 
Appelate Court has upset that finding with 
tlie remark that the evidence on this point, 
namely, the pos6oseion of the defendants as 
tenants, is very meagre and cannot bo relied 
upon. Then the learned Judgo goes on to rely 
upon certain items of evidence adduced by tho 
plaintills in respect of their case. One of 
these pieces of evidence is certain Road Coss 
Returns filed by the shebails of the idols in 
1890 and 1906. It is argued by the appellants 
that these Returns aro not admissible in evid¬ 
ence under section 9 j ol the Bengal Co6S Act. 
The facts aro somowliat peculiar. Tho plaint¬ 
iffs aro the sha'auts of both tho idols 
Chandaneswar Thakur and Baubir Thakuraui 
and they have been holding possession of tho 
laud bolougiug to these two idols as shebaits 
of both oi them. The Road Cess Returns wero 
filed on behalf of both the idols together. 
The plaintifis attempted to use these 
Returns in order to show that the land in 
depute d:d not belong to one idol hut to the 
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other. Both Courts havo apparently admit¬ 
ted these documents ; and the Court of Appeal 
below is of opinion that Road Cess Returns 
could be used in evidenoe in spite of section 95 
of the Cess Act, but he doos not give his reasons 
for this view. He, however, relies upon two 
reported cases. The first caso the learned 
Judge refers to is the case of Ram Prasad 
Roy v. Sham Narain (1). That case does not 
support the respondents’ contention. In 
that case the plaintiff, alleging himself to be 
an occupancy raiyat, sued the defendants for 
possession of the laud on the ground that 
they were in occupation without any right 
and in proof of his title he produced the Road 
Cess Return filed by the Zemindar. It was held 
in that case that section 95 of the Cess Act 
lias no application to a case whore the parties 
were not persons who tiled them in pursuance 
of the provisions of the Act. If anything, this 
case is an authority for a view opposite to 
that taken by the learned Judge. The next 
case referred to is the case of Lachmi Prosad 
Uiaudhury v. Jag Megan Led Chaubey ( 2 ) 
hero the suit was brought by a reversioner 
who in support of his case’filed Road Cess 
Returns submitted by the widow who was 
in possession of the estate. It was held 
in that .case that the Road Cess Return is 
dmissible in evidence in favour of not 
only the person who filed it but also any 
person who claims through him or may 

tnr . eemc(i to his represeutative-in-iu- 

clawna ft 'T r6i0Qer ‘ 8 Uot a P ei 'BOU who 
claims through a widow or may be deemed to 

o her representative-in-interest. This case 

n d i 0S ““PPort the view taken by the 

»Zi JU ? e °; , The “ lay down tho 
JudilM p W ^ 0 ^ lias been enunciated by the 

°. ! th8 P^y Council in 

K£“ .1“ ‘be case oi theee t 

OC L “ ' Vlji0h iS toi vuble 

(51 ®34; 18 C. L. J. C33. 

V ' 1- lad. Cas. 281 ; 33 C. 1005. 


from those cases is that a Return oannot be 
used under any oircu instances in favour of 
the person making it but it can be used by 
others for a purposo not directly connected with 
the statements made in tho Return. In the 
present caso the Returns were tiled by the she- 
baits of the idols. They show that the dis¬ 
puted plot is in tho Khas possession of the 
idol Mahadov. Tho genesis of section 95 of tho 
Cess Act is traceable to a tendency on tho part 
of landlords to describe lands, though in the 
occupation of tenants, as in their Khas posses¬ 
sion for 6ome possiblo ulterior purpose. A 
statement, therefore, that certain land is in 
the Khas possession of tho landlord is of doubt¬ 
ful accuraoy aud ought not to be used in his 
favour when made in a Return by invoking the 
aid of seotiou 32 of the Evidence Act or some 
other adjective law. 

It Lias been very ingeniously argued by the 
learned Vakil for tho respondents that tho 
Returns were filed on behalf of the two idols 
any entry in the returns in favour of ono 
idol must necessarily bo against tho interest 
ot the other idol, they are, therefore, ad¬ 
missible under section 95. Wo regret that 
that we cannot acccdo to this proposition. If 
they are used against one of the idols they are 
also used in favour of the other idol which has 
submitted tho Return, thus contravening the 
provisions of section 95 of the Cess Act. 
Moreover, if this view be adopted it would be 
easy to defeat tho provisions of section 95 by 
making joint Returns by co-sliarer landlords. 
\\e are, therefore, of opinion that the learned 
Judge is wrong in admitting in evidence those 
Koad Goss Returns. 

The next piece of evidence to which the 
learned Judge has adverted is the Record of 
Rights. The entry in tho Record of Rights is 
to tho effect that tho defendants are occupanov 
miyafi- in respect ol tho disputed land under 
the idol Mahadov. The learned Judge seems 
to think that if tho defendants fail to prove 
that they are holding their tenancy under the 
idol Banabir they cannot avail themselves of 
that entry in the Record oi Rights. Though ho 
does not say so, probably he means that when 
both parties impugn the correctness of an 
entry in the Record of Rights the legal presump¬ 
tion ought not to he raised in favour of the 
defendants. But the learned Judge has not 
taken into consideration the peculiar facts of 
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this caso. The record shows that the land 
has been hold by the tenants as occupancy 
raiyats under the same man Naba Kumar 
Samanta, defondant No. 5, who happens to be 
the shebait of both the idols. The entry, 
namely, the defondants are holding this land in 
occupancy right under Naba Kumar, so far as it 
goes, cortainly raises a prosumption in favour 
of the defendants' tenancy. With regard to the 
idol being Mahadev or Bauabir it must be 
borne in mind that it is tho same person who 
represents both the idols and it is not unlikely 
to make a mistako as regards tho name of the 
idol which i6 tho real owner. The learned 
Judge, in our opinion, is not correct in rejecting 
the Record of Rights merely on tho ground 
that the name of Mahadev appears in the 
entry instead of the name of the other idol. 

It has boon stronuously urged before us 
that, as the finding of tho learned Judgo is a 
fiuding of fact, we are not entitled to interfere 
with it in Second Appeal. Tho learned Judgo 
says, as wo have observed, that tho evidence 
of the defendants' tenancy is very meagre and 
cannot be relied upon. lie has not discussed 
tho evidence and he does not say why it is 
meagre, it must be remembored it is a judg¬ 
ment of reversal, that tho learned Judgo was 
upsetting tho findings arrived at after detailed 
consideration of tho whole evideuco on tho 
record by another Court. Wo do not think 
that it i6 enough to say that, in the opinion of 
tho Appellate Court, tho evidence is meagre 
and could not be relied on without giving any 
reason in support of that viow. 

In tho result we are of opinion that tho 
learned Judgo has not approached this caso 
from tho correct point of view and has not 
given that attention to it which it requires. 
Under ithe circumstances, we think that it 
would bo proper that the appeal should bo 
re-hoard by tho Court of Appeal below. 

Thoro is a cross objection preferred by tho 
respondents in respect of plot 'Kha.' Both the 
Courts below have foui d that the plaintiffs 
have failed to prove their title or the t’tlo of 
tho deity Mabadov to this plot. The learned 
Judge says "There is absolutely no evidence to 
show that plot 'Kha' belongs to Chadanes- 
war. Tho publio road separates this plot from 
Mahadov’s temple compound. I also agree 
with the lower Court that plaintill'6 have 


failed to establish that plot ‘Kha is Debuttar 
property of the idol Mahadev. We do not see 
how, on this finding, it is possible for us to 
interfere in Second Appeal. 

The order, therefore, which we propose to 
pass in this case is that the deoree of the 
lower Appellate Court, so far as it relates to 
plot 'Kha, would be set aside and the case re¬ 
mitted to that Court for a re-hearing of the 
appeal as regards that plot'in accordance with 
the observations contained in the judgment. 
Costs of the appeal will abide the result. 

Tho cross-objections are dismissed with 
costs. 

M. R. Appeal accepted. 

K. S. D. Gross-objection dismissed . 


PATNA HIGH COURT. 

Second Civil Appeal No. 1439 of 1922. 
June 22 and 27, 1923. 


Present : —Mr. Justice Das and 
Mr. Justico Macpherson. 

Mahanth RAMPERKASH DAS 

—Appellant 

versus 

KINJ LAL and others— 
Respondents. 

Civil Procedure Code (.1 cl V oj 190S), O. XXH, r,0 

(-2)_ Death of respondent—Abatement of appeal—dpp.t- 

cation to set aside abatement—Ignorance of factum of 
death—Substitution of names, when can bo made— 
Patna High Court Pules, Chap. VI, r. 6. 

Tho right to lilo tho affidavit roquirod by r. 6 of tho 
Patna High Court Rules is conditional on proof ot 
reasonable diligonco. But when that condition is 
fulfilled and tho application is filed, substitution >s 
only admissible subject to other provisions of the la'V 
regarding appeals such as O. XXII of tho Code ct 
Civil Proceduro and tho Limitation Aot. [p- 416. 

col. 1-] , 

Whore an appoal has abated on account of tho ue.un 
of a party and tho failure of tho opposite party to 
bring tho doceasod's legal representatives on tho 
rocord within the statutory period, no substitution oi 
names can bo made until tho abatement hos been 
sot aside on application under O. XXII, r. 9 (V oi 
the Civil Proceduro Code, [p- 416, ool. 2] 
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A person proseouting a suit or an appeal is bound to 
keep himself informed of the existence of his adver¬ 
sary. A mere plea of ignorance of the death of an 
opposite party which took place many months or even 
years before is not a sufficient ground for setting a«ido 
abatement, [p 416, col. 2] 

Mirra Muhammad Askari v. Lain , 45 Ind. Cas. 504; 
21 0. C. 69, followed. 

ORDER —These applications to set 
aside abatement are made in second appeals 
arising out of suits tried together in which the 
decree bears date the 5th February 1920. 
The suits were dismissed and the plaintiff’s 
appeal to the District Judge'was also dismissed 
on the 4th September 1920. The plaintiff 
then preferred a second appeal to the High 
Court on the 12th January 1921 and the 
High Court, on the 13th Juno 1922, remanded 
the appeals to the lower Appellate Court. 
The District Judge decided the remanded 
appeals on the 11th September 1922, though 
his decree bears date the 31st Octobor 1922. 
The present second appeals wero preferred by 
the plaintiff on the 12th December 1922. 
When notices issued from the High Court 
they wero returned with the report that 
certain respondents wore dead, and on the 
14th March 1923, the appellant, alleging 
that neither he nor his harpaidaz had any 
knowledge of the death of the respondents 
at the time of the presentation of the memo¬ 
randum of appeal and that the karpardaz only 
learnt of the death about a week before the 
date of the petition, applied to sot aside the 
abatement and to substitute the legal repre¬ 
sentative for the deceased respondent in each 
case. The respondents are stated to have died 
on the dates shown against their names in 
list below,— 


Appeal. 


1439. 

No. 5. 

1442. 

No. 5. 

1447. 

No. 5 

1454. 

No. 5. 

1452. 

No. 8. 

1459. 

No. 8. 
No. 9. 

1466. 

No. 6. 

1473. 

No. 5. 

1476. 

No. 6. 

1481. 

No. 5. 


Respondent. 

5th 
20 th 
7 th 
17th 
26th 
21 st 
5th 
18th 
17 th 
18th 
24th 


Date of death. 
September 1922. 
August 1921. 
September 1922. 
January 1922. 


October 

October 

January 

July 


1920. 

1920. 

1921. 
1919. 


November 1921. 
Deoember 1921. 
Deoember 1921. 


!t will thus appear that of the deceased 
respondents one in appeal No. 1466 died prior 


to the decision of the suit, one in No. 1452 
and two in No. 1459 died bofore the first 
appeal from appellate decreo was presented to 
the High Court, one each in appeals Nos. 1442, 
1444, 1473, 1476 and 1481 died while those 
appeals wero pending in the High Court, and 
one each in appeals Nos. 1439 and 1447 died 
while the remanded appoals were still on the 
file of the District Judge. Accordingly, the 
suit or the first appeal or the second appeal, as 
the case may be, abated as against the 
deceased respondents enumerated as substi¬ 
tution was not mado in their place within 
the statutory period. 

Reliance is, however, placed upon r. 6 of 
Chapter VI of the Patna High Court Rules 
the only provision of those rules which is 
applicable. Under that rule whenever, after 
a memorandum of appeal has been presented 
to the High Court, any appellant ascertains 
that any party mentioned in the memo¬ 
randum of appeal had died before the appeal 
was presented, ho may apply for an order 
that the memorandum of appoal bo amended 
by substituting for the person who is dead 
his legal representatives, if along with his 
application ho files an affidavit showing that 
the application is made with all reasonable 
diligence after the faot of the death of such 
person first camo to his knowledge or to the 
knowledge of his agent, if any, acting on his 
behalf in that litigation. 

Rule 6 has been the subject of considera¬ 
tion by this Court in sovoral cases. 

In Second Appeal No. 1379 of 1917 it was 
hold that it was not necessary to bring on 
record the heirs of certain deceased respon¬ 
dents who wero dead when the decreo was 
mado against them in the lower Appellate 
Court. That, however, Was a peculiar case. 
The suit was one for partition. It was 
dismissed by the Trial Court but decreed in 
the lower Appellate Court. Somo of tho 
defendants appealed to the High Court and 
mado respondents certain of their co-defend¬ 
ants who had died bofore the first appeal 
was decided in tho lower Appellate Court. It 
was in respect of these deceased defond- 
ants-respondonts that it was held that 
it was not necessary to bring them or their 
legal representatives on tho record in that 
case, as the legal representatives wore not 
bound by the decree obtained in tho lower 
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Appellate Court. Indeed, it was the case of the 
petitioners for substitution that the decree 
under appeal being a nullity against some of 
the defendants, was, for that reason also, bad 
(in a partition suit) against all the defendants 
including the petitioners themselves. In the 
present case, which is also a second appeal, the 
circumstances are different. The appellant 
in this instance was plaintiff in the suit and 
appellant in the lower Appellato Court. Both 
suit and appeal having been dismissed, he 
must, in order to get a decree, have all the 
original defendants or their representatives 
on the record. 

In Kamakhya Nnr ay an v. liaijnath Sahay 
(F. A. 182 of J922) the facts were that a 
defendant, Mahadeo Pandey, had died several 
months berore the decree under appeal was 
passed in his favour hut his name was included 
in the list of respondents named in the memo¬ 
randum of appeal. An application having 
been made to set asido the abatement aud to 
substitute the legal representative of Mahadeo 
Pandey in his placo, it was hold that the case 
came under r. G of Chapter VI of the Patna 
High Court Rules in view of the contents of 
the affidavit filed, and the legal representative 
of Mahadeo Pandey was substituted for him as 
prayed. That case is not distinguishable fiom 
the case of the respondents in .''ecotid Appeals 
Nos. 14 39 and 1147, in which the death of the 
deceased respondents took placo when the 
litigation was before the Court from whose 
decree the appeal before the Court has been 
preferred, but is distinguishable from the case 
of the respondents in the other appeals. 

Now, the affidavit required by r. G merely 
deals with the question of reasonable diligenoe 
on the part of the applicant after the fact of 
doath of respondent cnino to his notice. 
That is to say, the right to file the affidavit is 
conditional on proof of reasonable diligence. 
But when that condition is fulfilled and the 
application is filed, substitution is only admis¬ 
sible subject to the other provisions of the law 
regarding appeals—such as O. XXII of the 
Code of Civil Procedure and the Limitation 
Act. Indeed, the Allahabad rule upon whioh 
the rule of this Court is based, mentions that 
the provision is “ subject to the law of limi¬ 
tation.” If no question of abatement or 
limitation arises, the application is sufficient. 
But if such a question arises measures must 


bo taken (as the case may he) to have the 
abatement set aside or to bring the case with¬ 
in section 5 of the Limitation Act. As to 
abatement, it has been held in numerous 
cases in this Court that no substitution can bo 
made until the abatement has been set aside on 
application under O. XXII, r. 9 (2). In 
order that abatement may be set aside it has 
to he proved that the petitioner was pre¬ 
vented by sufficient cause from continuing the 
suit. On the facts set out above, it is mani¬ 
fest that in no case except perhaps in Second 
Appeals Nos. 1439 and 1447 which will be 
discussed later was the appellant "pre¬ 
vented by sufficient cause from continuing 
the suit.” A person prosecuting a suit or 
an appeal is bound to keop himself in¬ 
formed of the existence of <hie adversary. A 
mere plea of ignorance of the death of an 
opposite party which took place many months 
or even years before is not a sufficient ground 
for Petting aside abatement —Mirza Muham¬ 
mad Askari v. Lain (l). Apart from the 
question whether this Court can sot aside an 
abatement which took place in the Trial Court 
or in the first Appellato Court before remand, 
tho appellant must have known that, in the 
ordinary course of human affairs, there must 
have boon many deaths during the course of 
more than four years amoug tho oppposite 
party in 56 cases and appeals, but ho took no 
steps to acquaint himself with the facts. He 
hss, therefore, made out no case for setting 
asido any abatement which ocourred prior to 
tho order remanding the appeal to the lowor 
Appellato Court on tho 13th June 1922. 

As regards second appeal No. 1439 the 
respondent No. 5 died on the 5th September 
and the respondent No. 5 in second appeal 
No 1447 on tho 7th September while the 
District Judge's judgment was passed on the 
11th September 1922. Notice in theso two 
cases will issue to show cause why the abate¬ 
ment should not be set aside and the proposed 
substitution be made. 

The preparation of the remaining casos of 
the batch need not await tho interlocutory 
proceedings in theso two appeals. 

On the 27th June 1923, the following 
order was, however, passed. 

(1) ,15 lad. Cas. 594; 21 O. C. 63. 
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As fche reoord of the leading case of this 
batch S. A. No. 1427 of 1922 was not put up 
with the record of these oases, it escaped 
notice that the question was before us for final 
disposal. The matter is only of importance 
in respect of S. A. No. 1439 and No. 1447. 
Ihe application for setting aside the abate¬ 
ment was only filed on the 14th March 
more than six months after the date of death 
in each case, and the only ground for setting 
aside the abatement is that the petitioner’s 
karpardaz came to know of the death about a 
week before. There is no definite statement 
as to the source of the information, nor is any 
reason given why the petitioner or his tear- 
Varrlas did not take sufficient interest in the 
cases to learn of the deaths of respondents. 
There has been hopeless negligence on the 
part of the petitioner throughout, both before 
tho filing of the seoond appeal in this Court 
and alter the filing of that appeal. In these 
circumstances, sufficient reason has not been 
advanced for sotting aside the abatement. 
ihe application in S. A. No. 1439 and S. A. 
1447 is also rejected. 

K> Si Petition rejected. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 1398 and 1389 

op 1921. 

February 8, 1924. 


/ resent : —Mr. Justice Jjiudsay and 
Mr. .Justice Kanhaiya Lai. 

NAGESHAR PRASAD- Defendant- 

Appellant 

versus 

RAM HARAKA PANDE AND ANOTHEf 

1 lainti FFs—R espondents. 

J’re-emptifm—Custitin — vvaiih >.i ,. 

Burden of Proof. a]lb ul “ arz ^mbiguw 

the V Sm, a fch i1 langUage ? l a Wujib.ubarz U ;imbif , uc 
rich► 1,M U ?° n th0 Plaintiff t 0 o.tablUh 1 

fi 8 *n 1 P r ®-° ,n Pfc ,ou —ovidoueo which would Sft ii 

the Court that tho custom is certain “ t,; 

I 0-03 


Sadho Charon Niser v. Birj Raj Miser, 11 Tod. Cas 
274; Ataullah v. Shamsuadin, 11 Ind. Gas. 278, 
followed. 


Second appeal from the deoreo of the 
Subordinate Judge, Basti, dated the 30th July 
1921. y 

Dr. K. N. Katju, for the Appellant. 

Dr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. 


Lindsay. J., 'These are two connected 
appeals which have arisen out of a suit for 
pre emption. The sale-deed which was exe¬ 
cuted and which gave rise to the suits com¬ 
prised two items of property, namely, a share 
in Mauza Dhaurahra and another share in 
Mauza Kamhariya. 

The Court of first instanoe gavo the plaintiff 
a decree in respect of the share in Dhaurahra 
but dismissed tho claim with respect to tho 
eharo in Kamhariya. 

Both parties appealed and the result in tho 
lower Court was that the plaintiffs’ claim to 
Kamhariya was allowed and the defendant’s 
appeal relating to the share in Dhauraha was 
dismissed. 


Wo have, therefore, these two appeals, 
Nos. 1388 and 1389; in tho former the vendee- 
appellant raises the quostion of the plaintiffs’ 
right of pre-emption with respect to Mauza 
Dhaurahra. As regards this case Dr. Katju 
has informed us that, as tho record stands 
ho does not think that he is in a position 
to press his appeal and, therefore, we direct 
that appeal No. 1388 of 1921 be dismissed 
with costs to tho respondents including in 
this Court feos on tho higher scale. 

Thero remains tho other appeal, No 1389 
of 1921. 


, --• w UD uoai \Ylu11 iiero is 

one of interpretation Tho Judge of the Court 
below was of opinion that the plaintiff bad a 
better right to pre-empt than the vendoo- 
appollant, Nageshar Prasad Pando 


It seems that both the pre-empfcors and tho 
vendee belong to tho same family as the ven¬ 
dor whose name was Brij Lai. On thopedi- 

gree which is set out in the record it seems 
to us to bo clear enough that, whatever rela¬ 
tionship does exist between tho pre-emptors 
and tho veudeo on tho one hand and the 
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vendor on the other, it is a remote relation¬ 
ship. 

Cornin'} to the Wajih-ul-arz we find that 
there are four categories of pre-cmptors. The 
first is described as “ hisseiar Aziz karib," 
that is, co-sharers who arc near relations. 
The second category consists of “hissedar aziz 
baeed," that is to say, co-sharors who are 
distant relations. Tho third class consists of 
“ hiss&.laran palti,” and tho fourth class of 

hissedaran dchn." 

Tho controversy coutros round the second 
category. Tho Court of first instance was of 
opinion that hero tho pre-emptor and the 
voudeo hoing both distant relatives one had 
no proferonco over tho other. The Muneif 
was of opinion that on tho language of tho 
Witjib-ul arz thoro was no preference intar se 
with rospect to individuals who are included 
in oach of tho classes we have just men¬ 
tioned. llo was of opinion, therefore, that 
as both tho parties wore distant relations the 
purchaser, Nagashar Prasad, had just as good 
a right to take tho property as tho pre- 
emptor Ram Harak. 

Tho Judge of the lower Appellate Court 
differed from tho Munsif regarding this. lie 
found that Ram Harak, the plaintiff, is one 
degree nearer in relationship to the vendor 
than the purchaser, Nagoshar Prasad, and ho 
thought that by reason of this circumstance 
Ram Harak had the better title. 

Tho question wo have to decide is no douht 
one of some difficulty and it is almost impos¬ 
sible to ascertain with any approach to accu¬ 
racy what tho meaning of the words “karib" 
and “ bacel" are as used iu the I Vojib-ul-arz. 

Apart from that, however, we think that, as 
there is no special declaration in tho Wajib- 
ul-arz to the effect that individuals in any 
particular class aro to havo preference, wo 
ought not to find in favour of the plaintiff. 
After all, the plaintiff has come into Court 
asserting a bettor right to tako this property 
then tho vondco and tho duty lay upon him 
to satisfy tho Court hv clear and unambiguous 
ovidenco that ho had 6uch a right. What¬ 
ever may lie said about tho language of this 
Wajib-ul-arz it cortainly cannot bo described 
as freo from ambiguity. 

Wo find chat this principle has been laid 
down in various cases decided by the Pre¬ 


emption Bench. Two of these have been 
quoted before us bo-day by Dr. Katju, uamely, 
Sadho Charan Misir v. Brij Raj Misir (1), 
and Ataullah v. Shamsuddin (2). In both those 
cases where the language of the If ajib ul-arz 
was ambiguous the Court decided upon the 
principle that the onus lay upon the plaintiff 
to establish his right of pre-emption by 
evidence which would satisfy the Court that 
the custom was certain. Applying the same 
principle here, we think that the judgment of 
tho lower Appellate Court as regards the 
share in Kainhariya is wrong and ought to 
bo reversed. 

The result, therefore, is that wo allow 
Second App3al No. 1389 of 1921 and restore 
the decree of tho Court of first instance tn 
tolo. Tho appellant in this caso is entitled to 
his costs iu the lower Appellate Court and in 
this Court including, boro, fees on the higher 
scale. 

K. S. D. Appeal No. 1389 allowed. 

Appeal No. 1388 dismissed. 

(1) 11 Ind.Ca«. 271. 

(2) 11 led. Cas. 278. 


MADRAS HIGH COURT. 

Appeal Against Appellate Order No. 44 

of 1922. 

September 27, 1923. 

Present : —Sir Walter Salis Sohwabe, Kt., K.C., 
Chiof Justice, and Mr. Justice Waller. 

SIVA SUBRAMANIA PILLAI-Second 
Counter-Petitioner -Appellant 

versus 

RAKKUMUTHU MOOPPAN and another 
—Petitioner and First Counter- 
Petitioner—Respondents. 

Mortgage-suit—Decree by consent — Provision for pay¬ 
ment by instalments anil execution of decree in default— 
Decree, whether merely preliminary—Decree, execution 
of. 

A suit on a mortgago oxccutod by defendant No. 1 
for himself and as guardian of defendant No. 2 was 
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compromised with the permission of tho Court and 
the compromise decree provided that tho money 
due was to bo paid in two instalments on stated dates, 
and that in default the plaintiff was to reoovor tho 
whole amount by exeoutiug tho decree (1) personally 
against the adult dofendant No. 1 ; ( 2 ) by selling 
tho mortgaged proporty, and (3) out of tho other 
property of dofondants. The defendants defaulting, 
the plaintiff applied for execution of the deoroc and 
tho minor defendant contended that it was a merely 
preliminary decree and wasmot exooutable : 

Held, (1) that the decree was a compromise deoroo 
and could not be treated merely as a preliminary 
decree, the intention of the parties being that in 
default the deoree-holdor should bo entitled at once 
to realise the amount due to him by the sale of the 
properties oovored by the dooroe 

Raja Hcmondralal Singh Das v. Fakir Ohand Dull, 

\ /“I ' (Cn 27 °a 7 ' N ; 621 : 6 °‘ °- 650 : U923) 

tt «f; “ LT X ££*£ ’• Nmin - 53 1 

ail (2) fcbe mia , 0r , ? avia s boon proporly represent- 

ro l mn d ^ C °^ rt , havIa S grautod permission for tho 

h 1 , e0ni0 was binding upon tho minor 
auil ho oould uot question it. 

, i Ap P 0al aRainsb the a PPoHato order, dated 
bb , 0 ,}. 8bh , October 1921 of tho Court of the 
Additional .-subordinate Judge, Ramnad, Ma- 

r r i a oo7 A - 3 - No ' 84 of 1921 (A - 3. No. 1918 
of 1920 on the file of the District Court, Ram- 

nad, Madura) preferred against tho order of 

the Court of the Principal District Munsif, 

V 1V om Ub r fcUr ' m K P * No - 91 of 192 °- in O. S. 
tNo. JIO of 1909. 

Mr. K. S. ('hampakesa Aycngar, for the 
Appellant. 

onb Mr - K - V • Scsh “ Ayenqar, for the Rospond- 

Pli U m MENT "" Th0 facbs are those. 

1 laintiff brought a suit on a mortgage execut¬ 
ed to him by defendant No. 1 for himself and 
as guardian of dofendant No. 2 ; the suit was 

ST- and a docrcc was p a33cd which 

Rg^on 11 ! 11 ^ amo u u “ b duo to plaintiff was 
Ks. 200 out of which he was to give Rs. 30 ; 

that R 3 170 was to bo paid by defend- 
ant by a certain date ; 

Rs C 9nn iat default ( Plaintiff was to recover 
(m 2 U 0 and interest by executing the decree. 

L , in P r nally afiamSb defendaut No. 1, (2) by 

Other nr G T f* 1 pr °P erfc y. <3) out of the 

other proporty of defendants. 


Defendants defaulted, after which four 
attempts were made to oxecute the decree. 
1 elendants bad notice of the applications and 
on one occasion they actually appeared. 

On that occasion they did not contend that 
the decree was unexecutablo but merely asked 
for the adjournment of tho sale. This ' is fifth 
attempt at execution. Before lie Munsif 
both of the defendants appeared. Defendant 
No .1 pleaded that ho had made certain pay- 
ments to plaintiff. Those the Court refused to 
recognise. Defendant No. 2 contended,— 

A \ Tba f he waf? not bound by tho decree ; 
B. that the decree was unexecutablo as it 
was moroly a preliminary decree. 

The Munsif found against him on both 
points and he appealed. Uis appeal was 
unsuccessful before the Sub-Judge against 
whose order bo lias again appealed. 

On tho first question -that is to say— 
whether hhedecree is binding on defendant 
No. it is clear that ho was properly repre¬ 
sented in tho suit and that tho Court granted 
pei nuss’on for the compromise as far as ho 
was concerned. Tho decree against him is 
valid and binding and ho cannot now question 
it On the 2nd, we think that tho Courts 
below were right. What was passed was 
not a preliminary mortgage-decree but a 
decree by consent. In a case not unlike 
tins, Liaja Ilcmendra Lai Singh v Uakir 
Chandra Datta (i), it was decided' that a 
compromise decree could not bo treated as a 
preliminary decree, the intention of the parties 
being that in default, the decreo-holder should 
be entitled at once to roalise tho amount duo 
to him by tho sale of tho properties covered 
by tho decree. In another case of a consent 
decreo passed in a mortgage suit, Arunabati v. 
Liam hiranjan (2), a similar conclusion was 
arrived at. Wo find in this case that the 
decreo that was passed by consent was not a 
preliminary decreo and was executable. 

A third question was raised and found 
against defendant No. 2. Defendants had had 
notico of the four previous attempts to execute 
the decree and never appeared to contend that 
the deeree was unexecutable. The lower Courts 
found that it was not now open to them to 

(l) 74 Ind. Cas. 929: 27 C. W N Gn -50 f! r.vv 
(1U23) A. I. 11. (C.) 62G. ’ °* 

12) 58 Ind. Cas. 2'J9; 2I\ L 
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raise such a contention. It is not necessary for 
us to decide the appeal on this ground. Defend¬ 
ant No. 2 argues that he cannot bo bound by his 
guardian s negligence in not appearing to 
oppose execution. It is not apparent how the 
failure to take a wholly untenable objection 
can be described as negligence. 

Appeal is dismissed with costs. 

V. N. v. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree 
N o. 1083 of 1921. 

June 22, 1923. 

Present :—Mr. Justice Jwala Prasad 
and Mr. Justice Ross. 

SARJU SAIIU and others— 
Defendants—Appellants 

versus 

SUKUI LAL —Plaintiff—B1IAGWAN 

DAS and others—Defendants— 
Respondents 

Negotiable Instruments Act (F of 1881), s$. 4, 80— 
Document containing request to plaintiff to pay money 
to defewhint —Untie rtaking to re-pay with interest — 
Ambiguity about rate of interest—Oral evidence t 
whether admissible — Evidtnee Act (I of 187*2), s 'M 
(b) Date if interest pormissible—Interest Act i XXX11 
of 183')) s. 1. 

Plaintiff sued to recover Us. COO with intcro-tat 
Us. 1-8 percont.per mensem on the foot of a document 
which was in the shape of a request to the plaintiff 
to pay the defendant Us. 500 which the defendant 
undertook to re-pay with intoro^t at the rate of 
Us. 1-8 por cent: 

lieId, (1) that the document a* executed was not an 
unconditional contract and was not, therefore, a pro- 
mi >sory-coto under section 4 of the Negotiable Ins¬ 
truments Act ; 

(2) that consequently the plaintilf was not en¬ 
titled to intero-t at tho rate of Is. f> por cent, per 
annum under section 80 of tho Act ; 

(3) that as it was nol montionod whether tho rate of 
interest was to be per mensem or per annum, the 
document was ambiguous and undor clause lb) of 
section 1)2 of the Evidence Act, no evidonco could bo 
given to clear up the ambiguity ; 


Prolap Chandra Soha v. Muhammad Ali Sarcar , 20 
Ind. Cas. 413 ; 18 C. W. N. 592 ; 19 C. L. J. GG; 41 C. 
842. 

(4) that as no time was fixed for tho payment of 
the loan ip. the document the plaintiff was, under tho 
Iuterest Act, entitled to interest at a rate not exced- 
ing the corrent rate from tho dato of demand. 

Appeal from a decision of the Subordinate 
Judge, Patua, dated the 14th March 1921, 
modifying a decision of the Munsif, Second 
Court, Patna dated the 8th June 1920. 

Messrs. S. M. Mullick, for Mr. Probhnt Cli. 
Ghosh, and A. N. Das, for Mr. 13. G. Slitter, for 
the Appellants. 

Messers. S. C. Mitra and Rai T. N. Sahai, 
for tho Respondents. 

JUDGMENT. 

Jwala Prasad, J., —This appeal is directed 
against tho decroo passed by tho Subordinate 
Judge of Patna, dated the 14th March 
1921, in a suit brought by tho plaintifl 
to recover Rs. 500 with interest at 
Rs. 1-8 per cent, por mensem from 11th April 
1916 on the foot of a document, Exhibit 1, 
dated tho 14th April 1916. The defendants 
aro appellants. The only point urged by tho 
learned Vakil on their behalf is that the 
claim of the plaintiff with rospcct to 
Rs. 207 5-6 was barred by limitation That 
sum represents tho amount whioh was found 
duo from tho defendants to tho plaintitt 
upon an adjustment of account of tho 
dealings between tho parties. The adjust¬ 
ment took place on tho 8th Chait Such 1973 
{Sambat) corresponding to 11th April 1916. 
(8th Ghent corresponds to two days 10th and 
11th April), f ho suit was instituted on the 8th 
April 1919, that is, within three years from 
tho adjustment of accouuts. The learned 
Vakil on behalf of the appellants contends 
that tho time should bo computed from 6th 
Chait 1973, corresponding to 8th April 1916. 
when tho last item on tho credit side is shown 
in tho account-books. In that case the suit 
will ho barred by ono day inasmuch as it 
ought to have been tiled on the 7th. Ahe 
learned Subordinate Judge overruled this 
contention on the ground stated by him t ia 
the said sum of Rs. 207-5-6 found due from 
tho defendants merged itself into tho sum ?t 
Rs 500 with respect to which the aforesaid 
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document (Exhibit 1) was executed by the 
defendants on the 11th April 1916 and, there¬ 
fore, there was a new agreement by the defend¬ 
ants to pay Rs. 500 taken by the defendants 
-a part of it Rs. 207 odd in satisfaction of the 
prior dues and the balance of Rs. 292-10-6 
taken in cash. The evidence in this case was 
that only Rs. 292-10-6 was paid in cash when 
the document in question was executed and 
the balance represented the plaintiff’s dues 
under the Bahi Khata accouut. There is no 
mention of the dues inthe Bahi khata account 
in the document in question and consequently 
that transaction was wiped off and converted 
into a new transaction in respect to which the 
document (Exh hit 1) was executed Therefore, 
we agree with the view taken by the learned 
subordinate Judge that the documont (Exhi¬ 
bit 1) created new obligation upon the part of 
the defendants to pay the said sum as mention- 
ed therein and the entire sum is, therefore, 
recoverable on the basis of tho said document, 
lhe previous transaction between tho parties 
and sum duo thereunder was only used in 
the case as evidence of how the considera¬ 
tion of Rs. 500 was paid to the defendants. 
Admittedly, the suit as based on the document 
is not barred and, thoroforo, the appellants' 
contention must fail. The appeal must, there- 
tore, be dismissed with costs. 

lhe respondents, however, have lik'd a 
cross-objeotion. It relates to the interest 
whioh the learned Subordinate Judge has 
disallowed to them in his partial decree It is 
contended on their behalf that the document 
in question was a negotiable instrument and 
cousuqently under section 80 of tho Negotia¬ 
ble Instruments, Act the Court below should 
bavo at least givou interest at the rate of 6 per 
cent, per annum. The document in ques¬ 
tion, however, is not a negotiable instrument 

H IB M n0t t ,)rom ’6sory-noto under section 4 of 
t ie Negotiable Instruments Act inasmuch as 
there is no unconditional term to pay a tixed 
sum of money. The documont is in the shape 

aL a / ef R eSb fc ?no° plamfcilY fco P a i' the defend- 

wnnH f M 00 Whlob tha defendants 
would pay with interest. This was, therefore, 

the dl ‘T The * iabilit y was upon 

the defendants after an advanco of Rs 500 

was made by the plaintiff. No doubt the'pav- 

mont has been proved and the liability under 

be document -s clear ; but the document as 

executed is not an unconditional contract and 


is, therefore, not a promissory-note under the 
Negotiable Instruments Act. Therefore, the 
contention put forward on behalf of the plaint¬ 
iff-respondent must bo ovorruled 

It is then said that they should havo been 
allowed interest at the rate of 1^ percent, 
per mensem. I’he document says:—“ I shall 
pay the principal with interest at the rate of 
per cent. It is not mentioned there as to 
whether the rate of interest aforesaid will be 
per mensem or per annum. The document 
is, therefore, ambiguous and under clause (6) 
of sectiou 92 of tho Evidence Act no evidence 
could be given to clear up that ambiguity, as 

u o F roL ?V Ghand,a $aha v. Muhammad 
Mi Sarlcar (l). Therefore, the appellants are 
not ontitled to interest at the rate of lk per 
cont. as claimed by them. That case was "with 
respect to agricultural holding and tho claim 
was based upon a lease in whioh the rato of 
interest was mentioned one anna per rupee, 
but the othor specification of whether monthly 
or annual was not mentioned and, therefore 
ftir Lawrence Jenkins, C.J., held that there’ 
was a blank loft as to whether tho interest 
was per annum or per monsem and under 
clause (6) of section 92 of the Evidence Act no 
evidence could be given to clear up what that 
blank meant. Tho Court in that caso held 
that of arrears of rent of agricultural holdings 
no rent was allowable but damagos, and, 
therefore, tho Subordinate Judge in that case 
allowed damages at the rato of 25 per cont 
and that was upheld by Sir Lawrence Jenkins, 
UJ. Wo are not dealing with tho ease for 
arrears of rent duo from agricultural holdin«s 
but with a contract to re-pay the money taken 
as loan and, in the absence of any eoutraot to 
the oontrary, tho Interest Act of 1839 would 

apply - Under ? ecbi °n 1 of that Act the 
plaintiffs are entitled to interest at a rate not 
exceeding tho current rate of interest. In this 
case no time was fixed for tho payment of tho 
oan in the documont (Exhibit 1 ) and, thoro- 
fore under the Interest Act the plaintiff’s are 
entitled to interest at the rate not exceeding 
ihe current rate of interest from tho date of 
demand, lhe money was demanded on tho 
' t i - aich 1J19 by a registered notice and tho 
p aintitls are, therefore, entitled to interest 


G6M! L° ili Ca3 ' 448 ; 18 G - W - N - 5J ‘ 2 : 19 G * L. J 
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from that date at the rate of 6 per cent, per 
annum. 

The cross-appeal is, therefore, allowed to 
that extent without costs. The result is that 
the decree of the Court below is modified by 
allowing interest at the rate of six per cent, 
per annum from the 8th March 1919 up to 
the date of realisation. 

Ross, J.—I agree 

K. s. D. Decree modified. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 7 of 192L. 

March 5, 1923. 

Present :—Mossrs. Batten, J. C. and 
Hallifax, A. J. C. 

KUSHI BAI AND OTHERS 
Plaintiffs—Appellants 
versus 

MANRAKllAN and others - 
Defendants—Respondents. 

Hindu Law — Alienation—Oijl by widow—Consent oj 
neural reversioners, >jj<ct oj 

A gift by a Hindu widow with tho consent of the 
next reversioner is valid. 

Appeal from tho decree of tho Additional 
District Judge, Raipur, dated tho 30th Septem¬ 
ber 1920, in Civil Suit No. 3 of 1920. 

Sir B. li. Bose and Mr. P. N. Rudra, for the 
Appellants. 

Messrs, ill. Gupta and A. C. Roy, for tho 
Respondents. 

JUDGMENT —The only result of tho 
death of 1 ahi Bai since the date of the decree 
in this suit is that her rights in the property 
in dispute, whatever they may be, have pass¬ 
ed by survivorship to her sister Kushi Bai. It 
has boon hold that Kushi Bai, as well as Bahi 
Bai consented to tho gift to Durga Prasad by 
Sabolia Bai, but only on tho ground that it 


was so decided against hor in the previous suit. 
It appears, however, that Kushi Bai was not 
a party to the appeal in the judgment of which 
this matter has been assumed to have been 
decided against her. At tho same time, there 
is conclusive evidence of her consent on the 
record of the present case in tho copy of her 
deposition in that suit which is filed as 
Exhibit 1, D. 7. 

The record of Kushi Bai’s examination-in¬ 
chief is as follows. “ I know about gift to 
Durga Prasad. Before tho deed of gift in his 
favour was executed Sabolia Bai said she 
would gift tho property and I along (with) tho 
parents of Durga Prasad said ‘you may execute 
tho deed of gift. I consented to the gift in 
favour of Durga Prasad. Bahi Bai said that 
sho would execute tho deed. {Bahi Baikahis 
ham likhawo) When Bahi Bai myself and 
Bahi Bai’s husband consented to the gift being 
executed in favour of Durga Prasad wo were at 
Sursabaudha. After tho deed of gift was ex¬ 
ecuted Durga Prasad came to Kumhari and 
told mo that the deed of gift was exeouted in 
his favour. I said that ' you aro our son, go 
and enjoy.” 

Tho answers in cross examination in the 
same deposition have been recorded as fol¬ 
lows:—“ 1 have hard tho deposition of Sahilia 
Bai when she was being examined. Nobody in¬ 
formed me that I was heir to tho property after 
the death of my mother. I have a son. I do 
not know anything about giving up my rights 
in the property. The talk of gifting tho prop¬ 
erty to Durga Prasad was going' on four 
months six months before oxecution of the 
doed of gift in favour of Durga Prasad and in 
fact this talk was going on from bis birth. I 
was informed that tho deed of gift was going 
to be executed in favour of Durga Prasad and 
this was at Kumhari about two or four 
months before. I do not know the exact 
period. I do not know what was written in 
tho deed of gift. When I came to Sursa- 
bhandha after two months after tho execution 
of the deed of gift Durga Prasad read over 
the deed of gift to me in the presence of 
Durga Prasad’s mother and father. 

In re-examination sho said : When the 

deed of gift was read over, Bahi Bai and all 
present said it was well done. 
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It has been faintly suggested that the 
second and fourth sentences in the cross-ex¬ 
amination show that she did not really consent, 
but two casual and somewhat ambiguous phra¬ 
ses of that sort cannot destroy the very clear 
effect of the whole deposition. It is true that 
in all the evidence on the matter that is avail¬ 
able now Bahi Bai’s husband only is men¬ 
tioned specifically as having been consulted in 
the matter and Kushi Bai’s is not. Banmali 
Prasad, however, is mentioned not as the hus 
hand of Bahi Bai but as the father and guard - 
ian of the minor donee, and it is beyond 
doubt from her own statement that Kushi 
Bai had the advice of her husband and 
all the other members of the family in 
the matter and that her consent was based 
ou an intelligent understanding of the nature 
of the transaction to whioh it wa 3 given. 


It is admitted that Kushi Bai s consent 
caunot of itself affect tho independent rights 
of others in the property, and that any effect 
that consent may have will cease on her 
death; she could extinguish or otherwise 
affect at the most only the life ownership 
that was eventually to come to her. The 
direct logal offcct of hor consent is, however, a 
different mattor from its evidential effect. It 
is contended on her behalf that the consent 
of the whole body of next revorsioners to a gift 
by a Hindu fomalo owner for life could not bo 
regarded as presumptive ovidunce of that gift 
having been made for purposes or in circum¬ 
stances which would validate it after the 
donors death, in the way in whioh such con¬ 
sent was held by their Lordships of the Privy 
Council in Rangisami Gounian v. Nachiappa 
Goun>l'iu { 1), to be presumptive evidence of 
tho legal necessity for an alienation for con¬ 
sideration. Tho argument rests mainly on 
tho assertion that logal necessity for a gift is 
inconceivable. Justifying cause for such a 
gift, evou of the whole estate, is, however, 
quite conceivable and can be proved by evi¬ 
dence, just as such cause for a trausfer for 
consideration whothor of the kind that is 
called legal necessity ” or some other kind, 
pan be proved aud tho cousont of the people 
intorosted in quarrelling with an alienation 


(1) 50 lad. Gas. 403 ; 42 M. ;523; 3G M. L J. 403 • 
17 A. L. J. 530 ; 29 C L. J. 530 ; 21 Dim. £ li. CIO 

N ' 777 : ( W1 ' J ) U. W. N. 2G2 ; 2C M. L. V 
o : 10 L. W. 105 ; 1G I. A. 72 (P. C.). 


would be equally strong proof of its being 
justifiable whether it was a gift or sale or a 
mortgage. 

In the case of Rnnrjasami Goundan (1) 
it was hold under what their Lordships 
called the second head of the subject that 
the consent of the next reversioner must 
be looked on, in their Lordships’ own words 
in the earlier case of Bijoy Gopal Mukerji 
v. Girindra Nath Mukerji (2), “ as afford¬ 
ing presumptive evidence that the alien¬ 
ation was under circumstances which rendered 
it lawful aud valid,’ without any specification 
of those circumstances. The consent of rever¬ 
sioners who would not he more than life owners 
if they over did inherit could not bo treated 
in tbe same way as presumptive evidence of 
an unspecified cause which would justify and 
validate an alienation beyond their own lives. 
But it is presumptive evidence of circum¬ 
stances not requiring to he specified which would 
render it lawful and valid during their lives 
and there is no reason why it should not bo 
treated as evidence, for what it may he 
worth, of specific causes justifying an alloc¬ 
ation which created an absolute title. Tho 
validity of tho gift till at least tho doath of 
Kushi Bai can, however, be ostablised in a 
different manner. 


in ib to uo remombored that tho gift to 
Durga Prasad was of the whole estate that 
pahilia Bai had inherited from hor deceased 
husband Daryaodhari, so that if sho had re¬ 
linquished it tho ostato would immediately 
have vested in her husband’s next heirs, that 
is to say, her two daughters Bahi Bai aud 
Kushi Bai. In No'iolcishore Sarnia Roy v. 
//ari Nath Sarma Roy (3) it was hold by a 
l ull Lenoh of tho Calcutta High Court that 
a sale by a widow with tho consent of the 
only presumptive reversioner was valid after 
the death of the widow, for the reason that 
it could he regarded as a relinquishment of 
the ostato in favaur of the next reversioner and 
as a sale by him after the estate had vested 

?- f. hls D was approved by their Lord- 

ship, ol the I nvy Council in the case of 
Ranjasami Goundan (1) already mentioned. In 

,/j, 1 23 OM. 162; -11 C. 7 .3; 13 C. W. N. G73 
\Y Y ‘A 1 ’ 19 ,J - J - 62 °: Pom. L. l(. 425’ 

m.w.n. v mVal’ L - J - lsM: 1LW - 53.fi (19!4j 
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that case, after pointing out that in case of 
alienations by a Hindu female there is a dis¬ 
tinction between the power of surrender or 
renunciation which is the first head of the sub¬ 
ject, and the power of alienation for certain 
specific purposes, which is the second, their 
Lordships mentioned the Calcutta Full Bench 
case in the course of their discussion of the 
subject uuder the first head, and then said : 

The surrender once exorcised in favour of 
the nearest reversioner or reversioners the 
estate became his or theirs, and it was an 
obvious extension of the doctrine to bold that, 
inasmuch as he or they were in titlo to con¬ 
voy to a third party, it came to the same thing 
if the conveyance was made by the widow with 
his or their consent. This was decided to 
be possible by the case of Noboki-shore (3) 
already cited. The judgment went upon 
the principle of surrender, and it might do so 
for the surrender there was of the whole ostato 
but it is worthy of notice that the order of 
reference showed that the alienation was 
ostensibly on the ground of necessity, so that 
it might have been supported on the grounds 
to bo mentioned uudor the second head above 
sot forth." 

Hero also the gift to Durga Prasad was 
of the whole of the property inherited by 
Sahilia Bai from her husband Daryaodhar, so 
that if sho had merely relinquished it tho 
estate would have vested immediately in her 
husband’s next heirs, that is to say, his two 
daughters Bahi Bai and Kushi Bai. At the 
timo of the gift, however, there were two other 
reversioners ranking equally with Durga 
Prasad after the two daughters of Daryaodhar. 
These daughters could not, therefore, relinquish 
tho entire estate in his favour, so that it 
should vest in him immediately, but thore 
was nothing to prevent them from agreeing 
that he should remain in possession of it in 
their stead for as long as they were entitled 
to do so What happened, then, when tho 
deod of gift was executed by Sahilia Bai with 
tho consent of Bahi Bai and Kushi Bai was 
that the former relinquished tho estate and 
tho two latter inherited it aud immediately 
transferred their own rights in it, that is, their 
ownership of it for life, to Durga Prasad. 

The third and fourth plaintiffs, who 
would have ranked at tho time of tho gift as 
equal reversionary heirs with Durga Pra6ad 


to the property of their maternal grand-father 
Daryaodhar, aud at present constitute the 
whole of tho first lino of reversion have asked 
in this Court for a declaration that the gift 
will in any case not hold good after the death 
of Kushi Bai. In the lower Court their claim 
was to immediate possession as the Dext heirs 
on the death of Sahilia Bai in case it were 
held that Bahi Bai and Kushi Bai had disen¬ 
titled themsolves from claiming possession by 
consenting to the gift to Durga Prasad. This 
clearly impossible position has now been aban¬ 
doned and a new prayer has been put forward 
for a declaration that, on Kushi Bai’s death, 
the property will pass to the heirs of Daryao¬ 
dhar just as if thore had been no gift. 

There was no prayor for any such de¬ 
claration in the lower Court, aud on tho plaint 
as it stood the rights of the parties after the 
death of the survivor of the two sisters were 
not really in issue, as a determination of 
their rights during tho lives of Bahi Bai aud 
Kushi Bai was quite sufficient for a decision 
of the questions whether some or all of 
the plaintiffs were or were not entitled to 
immediate possession and whether tho third 
defendant s mortgage was entirely void or not. 
Tho prayor for a declaration now mado is 
really a prayer for an amendment of tho plaint 
which makes a considerable change in the 
character of tho suit. It appears, however, 
that this change was tacitly mado in tho lower 
Court, though without any actual amendment 
of the plaint. Both defendant parties pleaded 
that Durga Prasad acquired an absolute estato 
in tho property because the gift to him was 
mado in compliance with tho expressed wishes 
of Daryaodhar, which amounted practically to 
a nuncupative Will. Tho fourth of the issues 
stated for trial was whether Durga Prasad 
got an absolute titlo to the estates by reason of 
the iact that tho gilt was consented to by tho 
daughters or by reason of the deoision of tho 
former suit No. 5 of 1907. The finding of 
tho learned Additional Distriot Judge on this 
issue was as follows: " As the plaintill Nos. 1 
aud 2 who consented to the gift themsolves 
take a limited estate I hold that Durga Prasad 
does not obtain an absolute estate. In this 
Court also no objection has been taken on be¬ 
half of any of tho respondents to tho question 
of tho rights of the parties after the death of 


VOL. 79] 


INDIAN CASES 


425 


KUSHI BAT V MANBAKHAN 

Kushi Bai being treated as direotly and sub¬ 
stantially in issue betweem them in the suit; 
on the contrary, tho question has been argued 
by them all. It will, therefore, ho considered 
and decided just as if the necessary amend¬ 
ment in the plaint had been actually made. 

The third defendant is Sheogulam Krishna- 
pakshi, who holds a mortgage of the prop¬ 
erty which was executed in favour of his 
deceased father Narayan Rao by Durga Prasad, 
and he was joined as a defendant on the alle¬ 
gation that tho plaintiffs are entitled to obtain 
possession of tho properties claimed free from 
any encumbrances created by Durga Prasad. It 
is to bo noted that in the heading of the 
written statement filed on his behalf this 
defendant is called Sheomangal twice over, 
though the verification clause of the same 
document, apparently written by his pleader, 
reverts to the name of Sheogulam. In that 
written statement tho defendant pleaded “that 
deceased Durga Prasad, father of the defend¬ 
ants Nos. 1 and 2, acquired absolute right to 
the properties in suit by virtue of the aforesaid 
gift, and could deal with the same as he liked. 
This defendant did not expressly oall in aid 
section 41 of the Transfer of Property Act or 
section 115 of tho Evidence Act in that writteu 
statement, but they would come in only in 
answer to the plea that tho mortgage was 
valid only up to the death of the survivor of 
the two sisters, which was not expressly 
taken. He is clearly entitled to roly on those 
sections in reply to a plea based on an admis¬ 
sion that his title is good while Kushi Bai is 
alive, and ho does so in this Court. For the 
rest, his position is the same as that of the 
other defendants. 

It will bo convenient to examine first tho 
case common to all three defendants and 
to see whothor there are any circumstances to 
justify tho gift so that it would invest Durga 
Prasad with tho absolute estate in tho proper¬ 
ty. In the appellate judgment in tho previous 
suit, in which Bahi Bai sued Durga Prasad 
and Sahilia Bai and Kushi Bai for a declara¬ 
tion that the gift was void, Skinner, A. J. C., 
set out the facts as follows: “ Daryodhar 
had left no son but two daughters, Bahi Bai 
and Kushi Bai, both of whom have ohildreu. 
Durga Prasad, however, was the only grand¬ 
son in existence in the graudfather's life¬ 
time, though a younger son has since been 
born to Bahi Bai, and a sou to Kushi Bai. 

I C—64 


On the 14th Decembor 1F90 Sahilia Bai, in 
accordance with what she believed to have 
been her husband's wishes, gave M. Sursa- 
bandha to Durga Prasad by a registered deed. 
Ho was already living with her, and has since 
been in possession as owner and has mortgag¬ 
ed the village to the defendant Narain Rao. 
The plaintiff sued in May 1907 as reversioner 
for a declaration that the gift is invalid as 
against the revorsionary heirs of Daryodhar, 
and has joined as defendants Sahilia Bai, Durga 
Prasad, Kushi Bai and Narain Rao. Before 
the District Judge, Durga Perslmd set up a titlo 
by adverse possession, which was rightly dis¬ 
allowed, and has not been set up in appeal ; 
and a title undor a nuncupative Will by Daryo¬ 
dhar was put in issue and found not proved, 
but seems to me from the pleadings to have 
been invented by the plaintiff’s pleader for the 
pleasure of demolishing it, and nover set up 
by Durga Prasad. All that ho alleged was 
that Daryodhar had expressed a wish that he 
should be his hoir and succeod to his property, 
and I see no reason to doubt tho ovidonco that 
Daryodhar had expressed a wish to that effect 
and had thought of adopting tho boy. He had 
not actually adopted him or made a Will in his 
favour but the fact that ho had wished to do 
so affords a very reasonable motivo for rfahi- 
lia’s desire to give thovillago to tho hoy hor 
husbaud had designated as his heir, and who 
was her eldest grandson.’’ 

The following passage occurring later in 
tho judgmont is also of importance : "There 
remains tho question to what tho plaintiff 
consented, and the answer in my opinion 
is an out and out gift and not to a 
more trausfer of Sahilia’s lifo interest. 
In tho first place, tho plaintiff has nover 
alloged that sho consented to the trans¬ 
fer of a mere life interest but has denied that 
sho consented at all. Secondly, if Sahilia’s in¬ 
terest only was to be transferred there was no 
need to ask the plaintiff's and her sister's con¬ 
sent. 1'hirdlv, the deed clearly purports to 
transfer all the rights of Sahilia and hor heirs 
to Durga Prasad and his heirs, and Kushi Bai 
(after being put on her guard with regard to 
her and her son’s rights and saying ‘ I do not 
know anything about giving up my rights in 
the property, and I do not know what was 
written in tho gift,’) admitted that two months 
aftor it3 execution Durga Prasad road it over 
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to her in the presence of his mother aud father, 
and that when it was read over Bahi Bai and 
all present said it was well done. I find that 
the plaintiff consented to the gift as made, and 
that, whatever, rights and her sister’s 6ons may 
still have, her suit is, therefore, unsustainable.” 

As evidence of the I circumstances of the 
gift and the reasons that led to it we have 
copies of the statements made by Sahilia Bai 
(Exhibit 1. D. 6) and Kushi Bai (Exhibit 1, 
D. 7) in the previous suit to which reference is 
mado in full at the beginning of this judg¬ 
ment. It will be convenient to have the full 
statement of Sabilia Bai also re-produced. She 
appeared to he about 80 years of ago when she 
was examined on the 7th of January 1908 and 
the record of her deposition is as follows : “ I 
have gifted the village Sursab&udha to Durga 
Prasad. Durga Prasad is now the owner of the 
village. 

Q -—Since when is Durga Prasad in posses¬ 
sion ? 

A. —He has boon in possession of the villago 
all his liio. lie was brought up by Daryao- 
dhar and has been living there. 

Q. —Why was the village gifted to him ? 

A.—Ho was brought upas his sou by Dar- 
yaodhar who before his death had directed mo 
to gift fclio said villago to Durga Prasad and as 
I bad none else to look after the villago 1 gifted 
it to Durga Prasad. The gift was made about 
10 or 12 years ago. I gifted the village with 
the consent of Banmali and both the daugh¬ 
ters Bahi Bai and Kushi Bai aud my son-in-law 
accompanied mo to Raipur to keep mo com¬ 
pany and get the document of gift executed. 1 
put up at 1 1 is house at Raipur. Mere at Rai¬ 
pur (laibinath pointed out that Banmali may 
have four sons and they may claim a share 
but I said I will gift the villago to Durga 
Prasad alono and to none elso aud Banmali 
consented. I bad gone from Sursabandha to 
Paota on my way to Raipur aud at Paota 
I had put up with my daughter Bahi Bai. 
Bahi Bai pressed mo to gift the property to 
1 >urga Prasad and said that if I did not do so 
Lutudhar might claim it. There was a dis¬ 
pute between Lutudhar and myself about this 
village as he disputed my right to this village 
and after 1 got the village I gifted it to Durga 
Prasad. After 1 executed the document of 
gift at Raipur I wont to villago Paota aud 
remained there in the house of Bahi Bai for 
four days and informed her that I had executed 


the deed of gift of the village in favour of 
Durga Prasad and she approved. Durga 
Prasad had accompanied me to Pota and from 
there he wont to Rajim. Kushi Bai is my 
youuger daughter. I did not inform Kushi 
Bai that she had share in the property. Kushi 
Bai also pressed mo to gift the property to 
Durga Prasad. I cannot say why she has 
changed now. 

Cross-Examination.—The consultation about 

gifting the village was first taken at Sursa- 
baudha one year before the execution of 
tho deed and it was going one year beforo 
and my daughters aud my sons in-law were 
pressing me to gift the villago to Durga 
Prasad from the time of his birth. Durga 
Prasad was about 25 years old when tho 
document was executed in his favour and a 
eon was born to him at that time. For the 
whole of this period of 25 years consultation 
was going on about the gifting of the village to 
Durga Prasad. My husband died when Durga- 
piasad was throe years old aud then Lutudhar 
raised a dispute and when this disputo was 
settled, 1 gifted tho village to Durga Prasad 
The dispute with Lutudhar wont on for four 
years. I then wont to pilgrimage and when 
Durga Prasad camo of ago I gifted tho property 
to him (witness voluutoors and says) Durga 
Prasad was in possession all along, f did nob 
gift the property to Durga Prasad for fear of 
Lutudhar. His disputo had already been set¬ 
tled. As far as I remember Durga Prasad had 
only one younger brother at the dato of the 
gift whose namo is Ganpat. Kushi Bai's son 
Bodhan was then aged four years ouly. When 
I went to Paota while ooming to Raipur from 
Sursabandha for tho purpose of executing the 
deed Kushi Bai was nob at Paota. I came to 
Raipur with Banmali and my nephew Tojuatli. 
Tho deed of gift was written at Ratiram Tc- 
wari's house aud was read over to me. I do 
not remember If I told tho scribe that my 
husband had directed me to give over the vil¬ 
lage to Durga Prasad. I was asked by tho 
scribe only three questions. Tho first was 
that whether 1 would reserve auybbing for 
myself and my reply was that I would 
not reservo anything for myself. The second 
question was, if Durga Prasad turns you out 
what would you do aud my answer was that 
he would never turn mo out. The third 
question was, do you give tho whole prop¬ 
erty to Durga Prasad and my reply was in 
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the affirmative. No one suggested to take 
siguatures of my daughters on the deed of 
gift. I informed the scribe that I had two 
daughters. If I had not executed the deed of 
gift in favour of Durga Prasad, Lutudhar 
would have enjoyed the whole property and 
none else would havo got any property. None 
of my daughters were present at Raipur when 
I executed the deed of gift in favour of Durga 
Prasad.” 

Of the oral evidence given in the suit 
the only depositions that have any hearing on 
the matter in issue are those of Bahi Bai 
(P. W. 1), and Kushi Bai (P. W. 2) both of 
whom were examined on commission. Tho 
depositions of all the rest and also the greator 
part of those of the two sisters appear to he 
directed to proving that Sabilia Bai died more 
or less than twelve years before the institution 
of the suit. It is only against Bahi Bai and 
Kushi Bai that time would run from the death 
of Sabilia Bai, and the title against them is 
established by their consent to tho gift; during 
their lives possession of the property by 
Durga Prasad or his sous cannot be adverse to 
the next reversioners. The two sisters make 
contradictory and confused depositions in the 
endeavour to make out that they did not con¬ 
sent to tho gift to Durga Prasad, and over¬ 
reach themselves entirely by going to tho 
length of saying that they novo" hoard of the 
gift at all till months after it had been mado. 
These depositions have to 1)6 ignored entirely, 
being completely contradicted by those in the 
previous case. We are left then practically 
with no oral evidence but those two earlier 
depositions, and we agree entirely with the ap¬ 
preciation of them by Skinner, A. .T. C., in tho 
passage quoted from his judgment. It may bo 
added that tho statement by both Kushi Bai 
and Bahilia Bai that the gift to Durga Prasad 
had been in contemplation “ from his birth ” 
is proof that Daryaodhars expression of his 
wishes was not a more casual statement of a 
passing idea, but a repeated and consistent 
declaration of a fixed intention to mako him 
his heir. 

There are two other matters for con¬ 
sideration in this respect, which were put for 
ward by the learned Advocate for tho appel¬ 
lants as indicating that the gift was not mado 
in consequenco of any expressed wish of 
Daryaodhar. One was tho fact that there is 
no mention of any such thing in tho deed of 


gift itself. Such a mention would perhaps 
have made the evidence on the point even 
stronger than it is, but its absence cannot 
make it less strong than it is. The other 
matter is the fact that the period between 
Daryaodhar s death and the execution of the 
deed of gift was about sixteen years. It is by 
no means improbable that Sabilia Bai would 
postpone the transfer as long as possible, in 
spite of knowing what her husband wished her 
to do with it, and would retain it in her own 
hands until old age rendered her less able to 
manage it and also rendered further postpone¬ 
ment risky. 

The facts proved by this evidonco seem 
to bo as follows. Daryaodhar did wish Durga 
Prasad to inherit all his property and had 
frequently said so. Ho even intended to adoDt 
the hoy but nevor actually did so, probably 
for tho reason that up till his death Durga 
Prasad was tho only son of his father, but 
Durga Prasad lived mainly with him and 
after his death with his widow after tho 
manner of an adopted son. It was in 
fulfilment of that desire and that iutontion 
that Daryaodhar's widow and his two daughters 
joined in handing over all his property 
to Durga Prasad after his death, and thoy 
intended that Durga Prasad should become 
the absolute owner and not that he should 
hold it only till the death of tho last survivor 
of them. They believed, and were probably 
not wrong iu believing, that Daryaodhar’s 
wishes would not havo been changed on the 
birth of anothor son to Bahi Bai and one to 
Kushi Bai. Indeed, it is by no means impro¬ 
bable that if lie had been alivo when Bahi 
Bai s second son was horn ho would himself 
have eusured the fulfilment of his wishes by 
adopting Durga Prasad. The expression of tho 
wishes and intentions of Daryaodhar amount¬ 
ed practically to a nuncupative Will that was 
nevor quite formulated. This appears sufficient 
justifying cause for the alienation of tho prop¬ 
erty by the owners for life. 

But there is further and perhaps stronger 
evidence of the transfer of the property 
having been mado to Durga Prasad for 
reasons which among Hindus would bo con¬ 
sidered proper. It is indeed tho evidcnco of 
the subsequent consent of one of tho next two 
reversioners after Bahi Bai and Kushi Bai, 
Ganpat l’rasad the younger son of tho former, 
and is to ho found iu Exhibits D-2, D-3, D-4 
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and D-5. From these documents it appears 
that when Banmali Prasad died Gaupat 
Prasad successfully resisted Durga Prasad’s 
claim to be entered in the Mutation Register- 
as owner of half his property on the ground 
that he already had his grandmother's proper¬ 
ty. 1 he statements recorded in the mutation 
proceedings in March 1913 are as follows. 
Durga Prasad said : “My lather Baumali died 
three moths ago. He owned 2-anua share in 
Paota and 2-anua share in Tandul. I am not 
in possession of any of these shares but I 
pray that mutation bo made in the name 
of Ganpat Prasad and mine equally. Gaupat 
Prasad is in exclusive possession of the 
two shares.’' Gaupat Prasad’s statement 
was: “ My father Ban mali held 2-anua 

share in Powta and Tandul. lie died leaving 
two sous myself and Durga Prasad" 
Durga Prasad has gone away to Sursa- 
bandha in Mahasamund Tahsil. Ho does 
not inherit this property. I am in full 
possession ot the village share. Pray muta¬ 
tion be sanctioned in my namo. Durga 
Prasad gets my grand-mother’s villago.’’ It 
would seem then that the whole family had 
actually put Durga Prasad in the position ho 
would have occupied if Daryaodhar had 
actually adopted him, as ho undoubtedly 
wished and intended to do. 

Our findings then are that none of the 
plaintiffs can in any case claim possession of 
the property till the death of Ivushi Bai, 
as she was entitled to alienate it in favour 
of Durga Prasad after it had vested in 
her by the relinquishment of her prior 
interest by .Sahilia Bai ; the transfor Gy Balii 
Bai and Kushi Bai after relinquishment by 
Sahilia Bai, which is the effect of the transfer 
by .Sahilia Bai with their consent, was a ful¬ 
filment of the intentions of Daryaodhar, which 
have been carried out even to the extent of 
Durga Prasad being regarded as the adopted 
6ou ol Daryaodhar so that he lost all rights 
in his own father's property ; this is justifying 
cause for tho alienation in lavour of Durga 
Prasad so as to confer on him the absolute 
estate that tho donors intended to confer. 
For all these reasons tho dismissal of the suit 
appears correct. The appeal is accordingly 
dismissed and the appellants are ordered to 
to pay all tho costs. 

K. S. D. Aype il dismissed. 

*J. H. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 203 of 1924. 

April 30, 1924. 

Present: —Mr. Justice Maibineau. 

The SECRETARY OF STATE FOR INDIA 
IN COUNCIL —Defendant—Appellant 

versus 

CHARANJIT LAL— Plaintiff—• 
Respondent. 

Railways Act (IX of 18J0) .s*. 72, 77, liO-Loss oj 
goods — Damayes, suit for—Risk Note 75—- Running 
tt'atn, what ts—Notice to Railway - Notice sent to 
Secretary Railway Department Jorivardcd to Agent , 
whither sufficient. 

A “running train” within the moauing of Risk- 
Note, form D, means a train in motion between sta¬ 
tion* and does not include a train standing at a sta¬ 
tions during the course of its journey. 

A notico purporting tc be under section 77 of tho 
Railways Act, instead of being addressed to the Agont 
of tho defendant Railway, was addressed to the Se¬ 
cretary to the Government of India, Railway Depart¬ 
ment, but in the acknowledgment which the latter 
sent to the plaintiff it was stated that tho plaintiff's 
letter had been sent to tho Agont of tho defendant 
Railway for disposal ; 

Held, that it could reasonably bo presumed that the 
Agont of the defendant Railway had received notico of 
the claim. 

East Indian Railway Co. v. Jcthmuli Ramanand , 

D. GG) ; 1 liom. L. R. i Jo, distinguished. 

Appeal against tho decision of the District 
Judge, Amritsar, dated the 19th October 1923. 

Lala Jai Lai , R. B., for tho Appellant. 

Messrs. Shamier Chand and Sagar Chand t 
for the Respondent. 

JUDGMENT. — The plaintiff has beon 
given a decree against the Secretary of State 
for the va!uo of 24 tins of Ghi lost out of a 
consignment of 150 tins which had been hook¬ 
ed by the North Western Railway from 
Ghannda to Sialkot and re-booked from Sial- 
kot to Amritsar. The waggon containing the 
Ghi was sealed, but not locked, and tho seals 
were intact up to Gujranwala. The train re¬ 
ached Muridko at 12-58, A. M. and remained 
tlioro for several hours. It does not appear 



Vol. 79] 


INDIAN CASES 


429 


RAM SARUP V. HAJtDEO 

from the evidence that the seals were examin¬ 
ed at the time when the train reached 
Muridke, but the Guard saw them at 8 A. M. 
and found that they had been broken, and it 
was then discovered that 24 tins of Ghi were 
missing. The Courts below have found that as 
the waggon bad not been locked, and there 
wero no Chaukidars keeping watch on the train 
during the halt at Muridke, the loss was duo to 
the wilful neglect of the Railway Administra¬ 
tion, which is therefore liable under the 
terms of the Risk Note. 

The Secretary of State has preferred a 
second appeal, and the learned Government 
Advocate has cited East Indian Railway 
Company v. Gopiram Gourishankar (1) in sup¬ 
port of his contention that thoro was no wilful 
noglect on the part of the Railway. But in 
the first plaoo the loss of the consignment in 
that oase was discovered as soon as the 
train arrived at the station where it first 
stopped, so that the case is not similar 
to the prosont one in which there was 
a halt of several hours at Muridke before the 
loss was discovered. In the second place, the 
lowor Appellate Court’s finding that there was 
wilful noglect on the part of the Railway is a 
finding of fact, which cannot bo contested in 
second appeal. 

There is nothing to support the theory that 
the goods wore stolon from the ruuuiug train, 
and the probability seems to mo that they 
were stolen during the long halt at Muridke. 
The learned Government Advocate contends 
that the train was a “ running ” train all the 
time until it reached its destination, even 
while it was not in motion, but he can cite no 
authority in support of this contention, aud I 
agree with the viow of the lower Appellate 
Court that a “ running train ” means a train 
in motion between stations. 

The only other contention on behalf of the 
appellant is that the notioe required by section 
77 of the Indian Railways Act was not given. 

It is tiue that the notice instead of being 
addressed to the Agent of the Railway, was 
addressed to the Secretary to the Government 
of India, Railway Department, but in the 
acknowledgment which the latter sent to the 
plaintiff it was stated that the plaintiff's lotter 

U) 73 Ind. Caa. C12. 


had been sent to the Agent of the North- 
Western Railway for disposal. 

From this it may reasonably be presumed 
that the Agent of the Railway received the 
notice of the claim. The learned Govern¬ 
ment Advocate relies on East Indian Railway 
Co. v. Jethmull Ramanand (2), but the notice 
given by the plaintiff' in that case was a notice 
of aclaim against a Railway different from the 
Railway which was really liable for the loss, 60 
that the ruling is not in point. 

I agree with the Courts below that the 
notice required by law was given by the 
plaintiff in the present case. 

The appeal fails aud l dismiss it with costs. 

Z. K. Appeal dismissed. 

(2) 26 13. 669; 1 Bom. L. R. 135. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1358 of 1922. 

February 12, 1924. 

Present: —Mr. Justice Mukerji. 

RAM SARUP— Plaintiff- 
Appellant 
versus 

1IARDEO and others—Defendants 
—Respondents. 

Transfer of Property Act (IV of 1882), s. b±—Con¬ 
tract for sale—Consideration, passing of—Sale'deed not 
executed m registered — Title, whether created — Hegistra- 
tion Act (XVI of l'J08), ss. 17, 13— Evidence Act (/ of 
1872), s. 32. 

Where there is no sale-deed the more fact that a 
consideration ha* parsed between the parties doe* not 
operate to create a title. 

A mere contract doe* not create any equitablo 
interest in immoveable property. 

Maung Shew Guh v- Mating Irn, 38 lnd. Ca*. 338; 
11 G. 512; 15 A. L. J. 82; 21 M. L. J. 18; (1317) M. W. 
N. 117; 32 M. L. J. 6, 25 C. L. J. 108 ; lj Born. L. R. 
17U;21 (J. W. N. 500; 5 L. VV. 532; 10 Bua. L. T. 63 ; 
41 I. A. 15 (P. C ) followed. 

Plaintiff* sued to recover possession of cortaiu rooms 
in a house. It appoarod that provious to this a 
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compromise had been arrived at in a Criminal case 
between the parties which was embodied in a paper 
bearing an 8-annas stamp but which was not register¬ 
ed. It stated that room No. 126 of the house in 
dispute was given up by defendants in lieu of room 
No. 120 and that they should continue in possession 
of room No. 128 ‘as before': 

Held, (1) that the document being unregistered it 
conveyed no title to the defendants and the plaintiffs 
were not estopped from claiming back their own 
property, but they must put the defendants in the 
same position in which they had been if thero had 
been no compromise. 

(2) that defendants could not bo permitted to 
prove the agreement of relinquishment of titlo by 
«ral evidence. 

Salatnal-ul-Zamani v. Masha Allah Khan, 48Ind. 
Gas. G1J; 1G A. L. J i)$; 10 A. 187 distinguishd. 

Second appeal against the decree of bbe 
District Judge, Culaudshahr, dated the 7th 
September 1922. 

Mr. Nelial Chand, for the Appellant. 

Mr. Benoy Kumar Mukerji, for the Res¬ 
pondents. 

JUDGMENT: —The facts which have 
given riso to this second appeal are briclly 
these :— 

There is an enclosure No. -13, in which there 
are, it seems, several rooms or houses. The 
appellant who was the plaintiff iu tho Court 
below, has been found to bo the owner of tho 
entire enclosure. Two of tho rooms or build¬ 
ings in this enclosure are the suhj. ct-matter 
of the suit. In a portion of this enclosure, 
tho defendants and their predecessors were 
living. It has hcou found by the Court below 
that their possession was permissive. The 
parties, it appears, quarrelled and fought over 
tho possession of the defendants and one of 
tho parties ou the side of the defendants 
sustained griovous hurt. Thero was a criminal 
case and a compromise was arrived at on tho 
5th of Juno 1918. It was embodied ou a 
paper bearing stamp-duty of eight-annas and 
was not registered. It was stated in the com¬ 
promise-deed that room No. 126 was given up 
by the defendants and that they were given 
room No. 129 in lieu of the same. It was 
further stated and agreed that the defendants 
would continue in possession of room No. 128 
‘as before The finding is that on this com¬ 
promise being entered into, the prosecution 
was dropped and evidently the permission of 


the Court was obtained to the compounding of 
the offence, hor the compromise was filed in 
the Criminal Court. Just on the last day of 
the expiry of three years, the plaintiff filed 
this suit for recovery of possession of the 
rooms Nos. 128 and 129. He pleaded that the 
compromise had been obtained by the ex¬ 
ercise of undue influence. But that point has 
been given up iu appeal in this Court. The 
only point that has been argued is this. The 
compromise was really a document by which 
the plaintiff transferred his title to the prop¬ 
erty in favour of the defendants. The value 
of the property has been found roughly, by 
Court below, to bo about Rs. 500. Such a 
transfor could only be effected by rneaus of a 
registered document under the provision of the 
Registration Act, section 17 and section 54 of 
tho Transfer of Property Act. Tho document 
being unregistered it really conveyed no titlo 
to the defendants and, therefore, the plaintiff 
is entitled to get back what was really his own 
proporty. 

The Courts below dismissed the suit holding 
that the plaintiff was estopped from claiming 
fho proporty back, although tho titlo still 
remains with him. 

I have to see whother this proposition of 
law is correct. It having been found that the 
proporty originally belonged absolutely to the 
plaintiff and it having been found that the 
possession of tho defendants was only permis¬ 
sive there can bo no doubt that tho defendants 
arc bound to loavc tho property whon the 
plaintiff asks them to do sc. If any docu¬ 
ment is pleaded in bar of such a suit that 
document must be registered under the law 
already quoted, even if wo take tho transac¬ 
tion as ono by which tho plaintiff relinquished 
his titlo in favour of the defendants, the docu¬ 
ment would come under clause (b) of section 
17 of tho Registration Act and his titlo to it 
can be extinguished only by a registered docu¬ 
ment. 

The document being unregistered is inad¬ 
missible in evidence under section 49 of tho 
Registration Act. Indeed, the defendants are 
precluded from saying that there is a docu¬ 
ment iu their favour by whioh the title of the 
plaintiff has been extinguished. Further, they 
are not permitted to provo the agreement by 
oral evidonco hecauso the agreement, such as 
it was, had boon reduced into writing (scotion 
92 of tho Evidence Act). Such bemg the case 
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there really remains nothing to prevent the 
plaintiff from recovering. 

For the respondents reliance as been placed 
on the case of Salamat ul-Zamani v. Masha 
Allah Khan (1), a decision by two loarned 
Judges of this Court. In that case it appears 
that there was an exohange of property 
between two parties and that exchange had 
been acted upon. After some time one of 
the parties to the exchange wanted to go back 
over the transaction and sought the recovery 
of the property whioh he had given away. 
There was no registered document to record 
the transaction. It was held by Walsh, J., 
that the rules of equity would prevent the 
plaintiff from succeeding. Piggotb, T., was of 
opinion that the title of the plaintiff was not 
lost but on equitable principles the Court 
would not givo its aid in favour of the 
plaintiff. In my opinion that ruling has no 
hearing on the facts of this oase. In the case 
bofore me, the defondant3 gavo nothing to the 
plaintiff in the shape of any tangible proporty 
according to the finding of the Court below.The 
property whioh they purported to exchange was 
the proporty of the plaintiff himself. The entire 
enclosure has been found to bo the property 
of the plaintiff. All the consideration that the 
plaintiff got for purporting tu givo away his two 
rooms Nos. i28 and 129 was tho dropping of 
the prosecution that was going on against him. 
This was no doubt a good consideration and 
would have created a valid consideration for a 
sale. But tho question is, where there is no 
sale-deed, can the moro fact that a considera¬ 
tion passed operate to create a title ? To put 
it in Bimplo terms, suppose a man agrees to soli 
for a sum of Rs. 800 his house, lie recoives 
the consideration and hands over the property. 
Can he not, in the absence of a registered salo- 
deed, go back over the contract and say hero 
is the sum of Rs. GOO which you gave to mo, 
take it and givo me back my proporty. If ho 
could not bo allowed to say so, the result 
would bo an extension of tho law, as embodied 
in section 54 of tho Transfer of Property Act. 
It lays down that in the case of property of 
the value of Rs. 100 or more, a sale could be 
offeoted only by a registered instrument. In 
the case of property of lessor value a sale 
could bo effected by delivery of j»ossessiou. 

U) 42 led. Case 645; 10 A. L. J. 98; -10 A. 187. 


If we say that the mere fact that possession 
had been delivered and tho sale price had been 
paid, was sufficient for the creation of a title 
or for preventing the plaintiff from gotting 
back his own proporty, shall wo not really be 
legislating? The Calcutta High Court in a 
case directly on the point, Jagadbandhu Saha 
v. Badha Krishna Pal (2), held that the rules 
of equity would not apply whore there were 
clear provisions of law to the contrary. In tho 
case of Umrao Singh v. Lachhman Singh (3) 
there was a compromise in tho nature of 
a family settlement. It had been partially 
acted upon as the son of one of the parties 
to the contract obtained arrears of main¬ 
tenance on foot of it, but their Lordships 
of the Privy Council had no hesitation in 
holding that the compromise failed so far as 
immoveable property was concerned simply 
because the document had not boon regis¬ 
tered under Act of 1877, section 17 That in 
India a mere contract does not create any 
equitable interest in immoveable proporty was 
held in the Privy Council case of Mating 
Shws Goh v. Mating Inn (4). 

The title boing with tho plaintiff, as I have 
said, he must succeed. But ho must also put 
the defendants in the samo position in which 
they would have been in, if there had been no 
compromise. Tho compromise was to the 
effect that they would have a certain consi¬ 
deration for dropping tho prosecution. If the 
consideration had been a certain sum of mo¬ 
ney thore would have been no difficulty in put- 
ing the plaintiff to terms He could havo got 
his decree for possession on payment of tho 
sum of money which was tho consideration. 
In this case tho prosecution was dropped in 
consideration of tho two houses which have 
been found to havo been tho absolute property 
of the plaintiff. Thore was no clear issuo be¬ 
fore the lower Ccurt as to tho actual value of 
the houses. This point, therefore, should now 
be decided. It is my opinion that tho plaint¬ 
iff would be entitled to recover tho housos 


( 2 ) 4 Iod Cas. 414; 36 C. 920. 


(3) 10 lad. Cas. 285; 8 A. L. J. 465 ; 15 C W N 497 - 

13 P. (J. D. . 1 . 519; 9 M. L. T. 507; 13 Bom L r! -!oT-‘ 

21 M. L. J. 631 ; 33 A. 311 ; 11 Q 0. 38,13'J- ] \ h)i 

(1911) 2 II. W. N. 242 (PC.). I0,> 

(1) 38 lad. Cas 938 ; 14 C. 54 2 ; 15 A. L J 82 21 

l l ri- J- M _ W- N. 117 ; 32 M. L. J." 0 

? J r C w‘io 0 mD B °“- L |{ - 176; 21 c - 'V. N. 500 ; 
5 L. W. o32; 10 Bur L. T. 69 ; 11 I. A. 15 P. C. 
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only on payment of an equivalent in money 
of the same. 

I remand the following issues for trial to the 
Court below: — 

What is the value of the two houses Nos. 
128 and 129 in enclosure No. 43 ? 

Fresh evidence would bo allowed on behalf 
of the parties. The finding would bo returned 
in two months. Ten days time is allowed for 
filing objections. 

K. a. n. Appeal allowed. 

Case remanded. 


RANGOON HIGH COURT. 
FULL BENCH. 

Civil Reference No. 7 of 1923. 

August 14, 1923. 

Present :—Sir Sydney Robinson, Kt, Chief 
Justice, Mr. Justice Myoung, and 
Mr. Justice Po Han. 

The MUNICIPAL CORPORATION OF 
TIIE CITY OF RANGOON— 
Appellants 

versus 

The SURATI BARA BAZAAR 
COMPANY, LIMITED - 
Respondents. 

City of Rangoon Municipal Act (F2 oj 102-2). s 
80 12)— Assessment to taxation, basis oj—Standard rent 
— lt<nt actually obtainid by tenant from sub-tenants— 
Rateable value, <1 h rminulionof. 

Ia as^e-'ing buildings and lands to taxation in Ran¬ 
goon under tho City of Rangoon Municipality Aot 
1022 the Corporation mast, in tho ab'Onco of -pocial 
ciroumptaaoe-R take a> its bad-; the standard rent in 
thorn ca-o? on which tho standard rout has boon fixed 
by tho Ront Controller. In other caso-; it must fix 
tho rateable value on a consideration of all the sur¬ 
rounding facts any circumstances including tho oilect 
that tho Raugoou Rent Act has, or may have, on the 
matter. 

It canuot bo said in ovory instance that tho 
amount that a tenant is able to obtain from his sub¬ 
tenants is always to be taken as tho rateable value; 
but that amount may bo taken into consideration 


with all the other facts governing the question. In 
other words, in arriving at a decision as to the 
amount for which the premises may reasonably be 
expected to let, the Assessor will consider the rent a 
tenant can extract from his sub-tenants; but this 
will not be tho only matter to be considered in arriv¬ 
ing at a deoision. 

Roferenco arising out of Civil Miscellaneous 
Appeal No. 299 of 1922 of this Court. 

ORDER OF REFERENCE TO 
FULL BENCH. 

Following is the order of references made 
by Mr. Justice Duckworth to Full Bench. 

Tho matter agitated in this Civil Miscel¬ 
laneous Appeal is of great importance to the 
Rangoon Corporation not only with refer¬ 
ence to houses and hereditaments owned 
by the respondents — the Surati Bara 
Bazaar —but with regard to a considerable 
portion of their assessment powers. The 
respondents are the owners of the house 
in question, which they lease to one M. A. 
Mamsa for Rs. 150 per mensem. Mamsa, in 
his turn, sublets premises in tho house to his 
sub-tenants, and is stated to collect rents 
amounting to tho sum of Rs. 375 per monsem. 
Tho Rangoon Corporation claim to assess the 
premises for taxation purposes, under the City 
of Rangoon Municipal Act, VI of 1922, on the 
basis of the latter value. Tho respondents 
set up that the basis should he the ront which 
they receive from their tenant, Mamsa, which, 
under the Rent Act, they cannot enhance. It 
is now agreed that the Rent Controller has 
fixed no Standard Rent, hut that on the 1st 
April 1918 tho actual rent was not more than 
Rs. 150 por mensem. 

The question really rosolvcs itself into this 
general question : - 

Whether, in assessing building or lands to 
taxation in Rangoon, tho Corporation should 
take as its basis tho standard rent, as defined 
by section 2, clause (c) of tho Rangoon Rent 
Act, 1920, as amended by Burma Aot I of 
1922, or should take as its basis an hypotheti¬ 
cal value derived from standards other than 
those allorded bv the Rangoon Rent Act ? 

In support of the Corporation's contentious, 
Mr. MoDonuoll quotes the case of Iioberls v. 
The Assessment Committee of the Metropoli¬ 
tan borough of Popular (I), which was before 

(1) (l‘J22) 1 K. B. 25. 
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three Courts, and some eleven Judges, in 
England, and dealt with a similar question of 
assessment to rates under the English Act. 
The Court of Appeal, by a majority, took, a 
view which was contrary to Mr. McDonnell’s 
thesis,—a view, I may say, which was 
similar to the view taken by a Bench of 
the Chief Court of Lower Burma in the case 
of William Carr v. The Municipal Corpora¬ 
tion of Rangoon (2), in which judgment was 
delivered on January 23, 1922. The House 
of Lords, however, by a majority (3), came to 
a decision in a judgment, dated March 20, 
1922 (or after William Carr's case was decided), 
which tends to support the view that the 
assessment should be made on the value of 
the actual ocoupant's beoeGoial occupation and 
three of their Lordships held that the English 
Act of 1920 was not to be taken into account 
in determining valuation for rating, which in 
fact is largely what the Rangoon Corporation 
now contends. Sir Robert Giles for the 
respondents argues that I am bouud by the 
findings in the case of Wiliam Carr, and that 
the decision of the House of Lords in the 
Poplar case (3) is not a true guide, inasmuch 
as, whereas, under the English Act, rates and 
taxes on property are assessed upon the value 
of the property to the tenant or the hypotheti¬ 
cal tenant, in Rangoon, the principle is to 
assess taxos on the value of the property to 
the landlord. On the one side the criterion is 
what is the occupier’s beneficial interest in 
the property, and, on the other, what the 
landlord may ho expected to get out of the 
tenant, which Sir Robert Giles argues is not 
the same thing at all. 

Aftor comparing section 80 (2) of tho City 
of Rangoon Municipal Act 1922, where 
annual value' for assessment purposes is 
defined, with the definitions of 'gross value’ 
and rateable value in section 4 of the Valua¬ 
tion of Property (Metropolis) Act, of August 9, 
1869, and reading section 86, clauses (1), (2) and 
(3) of the City of Rangoon Municipal Act, 1 am 
not at all suro that there is as much difference 
between the two bases of assessment, in 
Raugoon and London respectively, as Sir 
Robert Giles would havo this Court to believe. 
I am, therefore, of opinion that, had tho 

(2) Civil Reference 10 of 102L 

W (1022) A. O. 93. 

10-55 


decision of tho House of Lords been available, 
when the Chief Court Bench adjudicated upon 
William Carr’s case, their decision might 
havo been different. 

I personally havo much doubt whether the 
sum of the rents obtained by a tenant from sub¬ 
tenants for lands and buildings can he taken as 
a proper basis, for assessing the ‘annual value’ 
under the Act, as this would, in many instan¬ 
ces, be but a fluctuating amount and would 
not, in every case, represent what an owner 
would be likely to obtain as rent. The true 
basis seems to me to be not so much the 
amount for which tho property would ho 
likely to sub let, as tho ‘hypothetical’ amount 
of the letting value to the owner, or converse¬ 
ly tho sum which a 'hypothetical' tenant 
might reasonably he expeotod to pay him. 

In any oaso, the point is ono of such extreme 
importance that I do not consider that it 
ought to ho decided finally by a single Judge. 
It is to ho noted that the admitting Judge, on 
22nd December 1922, did not certify that this 
appeal should, under clauses (i) (c) of High 
Court Notification No. 10 (General) of 18th 
December 1922, come before a Bench of at 
loast two Judges. Inasmuch as I was not the 
admitting Judge, and had actually almost 
completed the hearing of tho appeal before 
tho matter was suggested, I tako it, that I 
have not now get the power to certify this 
appeal, as fit for such a Bench, I havo, there¬ 
fore, only two courses open to me :— 

(1) to decide the appeal and, if required, 
certify an appeal from my decision under (i) 
(l>) of that Notification, a course which as I am 
informed an appeal would he required, would 
involve the parties concerned in what I con¬ 
sider would bo needless expense ; 

(2) to refer tho question to the Hon’ble tho 
Chief Justice in order that it shall he decided 
by a Bench, or Full Bench according as ho 
may direct. 

I am in favour of this latter course if only 
to save expense and time to tho parties. As 
matters stand, I considor that I am hound by 
the ruling in William Carr's case (2), but, in 
view of the decision of tho IIouso of Lords in 
tho Poplar case (3), I now refer tho following 
questions to a Bench or Full Bouch of this 
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Court, as the Hon bio tho Chief Justice may 
direct :— 

(1) Whether in assessing buildings and 
lands to taxation in Rangoon under the City 
of Rangoon Municipal Act, 1922, the Corpora¬ 
tion must take as its basis the standard rent, 
as defined in section 2, clauso (e) of the Rangoon 
Rent Act, 1920, as amended by Burma Act, I 
of 1922, or can take as its basis and hypotheti 
cal value derived from standards other than 
those afforded by tho Rangoon Rent Aot. 

(2) Whether the amount of the rent or 
rents obtained by a tenant from his sub-tenant 
or sub-tenants, with the usual deduction of 
18 per centum, is a fair and proper basis for 
arriving at tho gross annual rent for which 
tho whole building or property might reason¬ 
ably bo expected to let, as laid down in section 
80 (2) of the City of Ran goon Municipal 
Act 1922 ? 

OPINION OF THE FULL BENCH. 

Mr. McDonnell, for tho Applicants. 

Sir Robert Giles, with N. M. Cowasji, for tho 
Respondent. 

Robinson, C. J. —Tho questions referred 
to us are as follows : — 

(1) Whether,in assessing buildings and lands 
to taxation in Rangoon under tho City of Ran¬ 
goon Municipal Act, 1.-22, the Corporation 
must take as its basis tho standard rent a 9 
defined in section 2, clauso ( e) of tho Rangoon 
Rent Aot, 1920, as amended by Burma Act I of 
1922, or can take as its basis an hypothetical 
value derived from standards other than those 
afforded by the Rangoon Rent Act. 

(2) Whether the amount of rent or rents 
obtained by a tenant from bis sub-tenant or 
sub-tenants with the usual deduction of 18 per 
cent, is a fair and proper basis for arriving at 
tho gross annual rent for which tho whole 
building or property might reasonably be ex¬ 
pected to let, as laid down in section fcO (2) of 
tho City of Rangoon Municipal Act, 1922. 

Tho first of these two questions came before 
a Bench of this Court, to which I was a party, 
last yoar in the case of William Carr v. The 
Munuicipal Committee of Rangoon (2). What 
was then held was that the principle to bo 
adopted is that laid down in the Municipal Act, 
but that that the principle may bo, and, where 


a standard rent has been fixed must be quali¬ 
fied by the provisions of the Rangoon Renb 
Act. Wo had not before us at that time the 
cases that have now been cited; but our decision 
might have been supported by the case of 
Scuicoates Union v. Dock Co. at Ringston-upon- 
Hull (4), and also by the majority of tho Court 
of Appeal in the case of Roberts v. The Poplar 
Assessment Committee (5), upholding the 
judgmont of the King’s Bench Division. 
Subsequently, however, that case was taken 
to the House of Lords, and, by a majority, 
their Lordships reversed the decision of the 
Courts below. 

In the first case oited the House of Lords 
hold with roforonco to a Dock Company which, 
in addition to its docks and wharves, had 
railway and tramway lines but had been pro¬ 
hibited by an Act of Parliament from charging 
a certain Railway Company any tolls for the 
use of those railway lines, that sinco no rent 
could be earned by tho Dock Company becauso 
of the statutory prohibition, tho rent which 
could havo been earned but for that prohibi¬ 
tion ought not to be taken into consideration in 
determining tho rateablo valuo of the Dock 
Company’s property. Lord Hersohell, L.C., 
said : " But then it is said, ‘ but they could 
tarn more profits than they aro earning, and 
therefore you ought to suppose that a hypo¬ 
thetical tenant would givo more." But if tho 
Legislature have said that they shall not earn 
these suggested further profits becauso they 
shall not charge tolls, how can it be establish¬ 
ed as a matter of fact that they oould earn 
more V It appears to me that if you are to 
disregard such statutory restrictions as these, 
you might just as well say that a Railway 
Company ought not to bo rated only according 
to tho tolls which it receives—ought not to 
be rated ovon according to the tolls which it 
could by law receive within its maximum, but 
that you ought to disregard its statutory 
maximum and ask what a tenant from year 
to year would givo for tho Railway if ho could 
charge any tolls which he pleased.” And 
later he said—"But tho question is whether 

(4) (1905) A. C. 136 ; 61 L. J. M. C. 49; 11 R. 74; 

71 L. T. 642; 43 W. R. 623; 59 J. P. 612. 

(5) (1922) 1 K. B. 25; 91 L. J. K. B. 14 Revoking 
ou Appeal (1922) 2 A. G. 93; 91 L. J. K. B. 449; 

127 L. J. 99; 66 J. P. 1*37; 20 L. G. R. 317 ; 66 8, 

J. 3S6 ; 33 T. L R. 49J. 
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you are to consider the profits which it might 
earn if a state of things existed which does not 
exist, or whether you are to consider the 
profits which it can earn under tho only con¬ 
ditions under which it is allowed to earn 
profit at all.” 

In the oase of Roberts v. The Assessment 
Committee of Poplar (2) the question of the 
Bent (Restrictions) Act, 1920, was considered, 
and in the House of Horde two points 
were decided. The firet was that, in arriving 
at the valuation for the purposes of the 
Valuation (Metropolis) Act, 1869, of a heredi¬ 
tament to which the Increase of Rent and 
Mortgage Interest (Restrictions) Aot, 1920, 
applies, the maximum gross value to be assign¬ 
ed to that hereditament is not limited to tho 
standard rent of the hereditament together 
with additions thoreto pei milted by the latter 
Act ; and three of their Lordships held that 
the Rent (Restrictions) Act, 1920, is not to bo 
taken into account in determining the valua¬ 
tion for rating purposes on tho hereditaments 
to which it applies. In the King’s Bench 
Division, Avory, J., referred to the well- 
established principle in rating-law that tho 
valuation is to be made rebus sic stantibus ; 
Port of London Authority v. Orsett Onion 
and he quoted Lord Buckmaster in the case of 
Assessment Committee (6). When referring in 
that case to tho Sculcoates Onion case, ho 
said— In other words that decision empha¬ 
sized and mado clear a principle that must 
always he applicable to 6uch cases. The actual 
hereditament of which tho hypothetical tenant 
is to be determined must be the particular 
hereditament as it stands, with all its privi¬ 
leges, opportunities and disabilities created or 
imposed oitbor by its natural position or by 
the artificial conditions of an Act of Parlia¬ 
ment.” 

In Roberts v. The Poplar Assessment Com¬ 
mittee (2), Lord Buckmaster referred to this 
case (tho Port oj Lon-dcn Authority case), and 
ho stated : I do not think that tho language 
which I there used needs to be modified or 
explained ; hut those words related entirely to 
determining tho value of tho occupation to tho 
ocoupier excluding, of course, any element due 
to his skill, industry, or other strictly personal 

(C) (1020) A. C. 273 ; 80 L. J. K. B. 181 ; 122 L. T. 
732 ; 84 J. P. 60 ; 18 L. G. R. 153 ; 36 X. L. R. 233. 


qualifications. In the present case the res¬ 
pondent seeks to introduce into those words the 
conditions which regulate the value of the 
hereditament to the landlord. So far as the 
occupier is concerned, the provisions of the 
Rent Restriction Act have no 1 ; in any way 
made his occupation less beneficial. It is the 
landlord who is affected, and he, as landlord, 
is not tho subject of assessment, nor can his 
interest in the property be considered for the 
purpose of determining what that assessment 
should bo. If, however, tho rent whioh has 
to be ascertained under the section is tho real 
rent, then the fact, that that cannot bo in¬ 
creased will have a material effect upon tho 
valuation.” Referring to the case of Rex v. Mun- 
day (7) his Lordship said : ‘‘Again, it was tho 
actual beneficial occupation that was the sub¬ 
ject of the rating, and the question as to what 
rent the actual landlord was capahlo of oxact¬ 
ing did not enter into tho calculation.” Lord 
Atkinson in his judgment, referring to the caso 
of Rex v. Green (8), said : “ Rateability did 
not depend on tenancy, or on tho possession of 
any estate or interest in the property under 
consideration, or on the receipt of any rent 
from it, but solely on tho beneficial occupation 
of it.” Lord Summer said: “Rating is a process 
between an occupier and a rating authority, 
to tho determination of which the landlord 
and the lessee are strangers.” And ho calls 
attention to tho definition of “ gross value " 
in tho Assessment Act with which they were 
dealing saying : “ It may he observed that 
tho phrase is ' might be expected to pay’; it 
does not go on to say ‘ and tho landlord might 
be i able to exact ’’ Lord Par moor said : 

The occupation value of property may be, 
and often is, distinct from its valuo to the 
owner. ” And, again, “ In ascertaining this 
annual value, all that can reasonably in- 
lluonce tho judgment of an intending occupier 
ought to bo taken into consideration, in¬ 
cluding not only the natural conditions, 
but any statutory provisions which may 
tend either to enbanco or diminish the valuo 
of beneficial occupation of tho property or its 
profit-earning capacity.” And again, “ The 
question, however, remains whether a restric¬ 
tion on rent under the Rent (Restrictions) Act, 

(7) (1801) 1 East 584 ; 102 E. R. 226. 

(c) (1820) B. aud <J. 203 ; 4 M. and Ity. 16L ; 7 
J. (O. S.) M. 0. 04 ; 32 It. It. 64 630 ; 1000 It. 70. 
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1920, can bo regarded as a statutory restric¬ 
tion on the value to an occupier of the profit- 
earning or rent-earning capacity of the ‘Cob- 
den's Hoad'.” 

What their Lordships were, therefore, con¬ 
sidering was the question of the Rent (Restric¬ 
tions) Act, with special reference to the value 
of the promises to the occupier quite apart 
from their value to the owner or landlord : 
and they did so because of the wording of the 
definition of “ gross valuo ” in the Assessment 
Act with which thoy were concerned. It may 
he that the Sculcoates Union case (l) should 
be distinguished on the ground that it deals 
with the caso where there was a statutory 
provision prohibiting the property in question 
earning any profits whatsoever. As matters 
stood, when that case came before the Courts, 
there was only one Company from whom tolls 
could he exacted, and the Act of Parliament 
forbade the taking of any tolls from them. 

Another point which arises with reference 
to the case of Roberts v. 'Jhe Poplar Assessment 
Committee (2), is the difference between tho 
English Rent (Restrictions) Act, 1920, and tho 
Rangoon Rent Act. By the former it was 
not an offonco ipso facto to take more rent 
than a certain fixod standard, hut, only if 
tho margin of profit takon abovo that allowed 
as normal profit was extortionate. In our 
Rangoon Rent Act, where a standard rent has 
been fixed by the Controller, it is an offence 
for a landlord knowingly to accept moro than 
that rent, however slightly it may exceed tho 
standard rent fixed. On this point I would 
refer to tho judgment of Bankos, L. J., in tho 
Court of Appeal. He said : “ Tho answor to 
tho question depends, in my opinion, upon who- 
ther tho truo effect of the Rent (Restrictions) 
Act, 1920, is to fix and not merely to affect 
tho value of those premises for rating pur¬ 
poses. The answer to this question' must 
depond upon what is tho true construction of 
the Act read as a whole. If its effect is to 
render it illogal, and consequently impossi¬ 
ble, for any higher rent than tho standard 
rent to ho paid or recoived for premises to 
which tho Act applies, then tho principles of 
tho Sculcoates case (1J and Lincoln Corporation 
v. Uolmcs Common (9) would, in my opinion, 

( i) (18G7) 8 IJ. & S. 311 ; 36 L. J. M. C. 73 ; 2 Q. 
B. 182 ; 10 L T. 73J ; 15 NV. R. 786. 


a PPly » and the rateable value could not be 
fixed higher than the standard rent.” He 
sums up his judgment by saying : " The con¬ 
clusion at which I have arrived upon tho 
whole case is that, though the Rent (Restric¬ 
tions) Aot, 1920, may affect the rateable 
valuo of these premises, it does not fix the 
rateable value and that any voluntary pay¬ 
ment for the occupation of the promises in 
excess of the standard rent which a tenant 
might he expected to mako can he taken into 
consideration in arriving at what the gross and 
rateable value of tho premises should be.” 

The conclusion at which I have arrived, 
after a very full and careful study of these 
judgments, is that the caso of Roberts v. The 
Poplar Assessment Committee (3), must ho dis¬ 
tinguished, both because the wording of the 
Act of 1869 diffors from that of tho City of 
Rangoon Municipal Act, and thoir Lordships 
were dealing only with the henelioial occupa¬ 
tion to tho occupier, and also because the 
Rent (Restrictions) Act that they had before 
them did not mako it an offence, as the Ran¬ 
goon Rent Aot does, to take moro than the 
standard rent when that staudard rent has 
heen fixed by the Controller. In certain cir¬ 
cumstances, the Sulcoates Union case (1) is 
an authority which should he followed. 

The definition of “ annual valuo ” for pur¬ 
poses of taxation given insootion 80 (2) of tho 
City of Rangoon Municipal Act, runs as fol¬ 
lows : ‘ ‘Annual value' means tho gross annual 
rent for whioh buildings and lands liable to 
taxation may reasonably bo expected to let, 
from year to year.” In this definition tho 
laudlord is not excluded. It does not say 
what a tenant may reasonably bo oxpocted to 
pay, and it is, in my opinion, clear that it 
must be considered with reference to both what 
a landlord may reasonably expect to got, as 
well as what a tonaut may reasonably bo 
oxpeotod to pay. It is, no doubt, tho caso that 
the Rangoon Rent Act was not intended to 
affect assessments. It was not passed for that 
purposo, hut with an entirely distinct and 
settled object. But it is the law of tho land 
at present, and it cauuot bo treated as non¬ 
existent if it does affect tho question that has 
to ho decided in these cases. In all ordinary 
cases it will bo necessary to considor what 
rent the landlord could reasonably exect to get 
from the premises. The landlord, tho standard 
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rent having been fixed by the Controller, 
could not reasonably expect to get any 
higher rent for the promises. Did he attompt 
to do so, he would be guilty of an offence for 
which he would be liable to a heavy fine. It 
is open to question, at least, whether a would- 
be tenant who approached a landlord and 
induced him to let the premises to him at a 
rent which was higher than the standard rent 
in order to get possession would not also be 
guilty of an offence, though it was possibly 
not intended that he should be liable. It 
seems unlikely, except possibly in very special 
cases, that any tenant would be willing to pay 
more than ho knows he need pay to obtain 
occupation of the promises. Still, speaking of 
general cases, I would hold that a tenant 
could not, therefore, bo reasonably expected 
to pay more than the rout fixed by the Rent 
Controller, and that a landlord could not 
reasonably expect to get more. It would be an 
offenoe for a landlord to accept any rent 
higher than the rent fixed by the Rent Con¬ 
troller, aud in these cases I would hold that the 
principle of the Sculcoate's case (1) applies, 
and that, in the absence of special oircumstau- 
oos, the rateablo value cauuot be fixed higher 
than the standard rent. But, where no 
standard rent has boen fixed by the Rent 
Controller, it is no offence for a laudlord to 
accept a higher rent than the rent for which 
the premises had been let on tho 1st April 
1918, that is to say, tho automatic standard 
rent laid down in tho Act. It is possiblo that 
a landlord could get a tenant willing to pay 
moro than that rent. At tho same time, the 
fact that a tenant might agreo to pay a higher 
ront in order to got into occupation and could, 
as soon as he was in occupation, move tho 
Rent Controller and deny his agreemont or 
olaim to bo relieved from paying moro than 
tho automatic standard rent cannot bo over 
looked. That would bo an instance in which 
the Rangoon Ront Act would not fix tho 
rateablo valuo, but would possibly affect it. 
Thore may bo cases in which a laudlord has 
for years boon accepting a low and inadequate 
ront for tho promises from poor relations or 
friends, or for any other reason. The auto¬ 
matic standard rout would be that low rent ; 
but tho Assessor would not be limited to that 
ront even if it had been a rent fixed by the 
Ront Controller. Tho Rent Controller is not 


bound to fix the standard rent at the ront 
that was payable on the 1st April 1918 if ho 
is of opinion that that rent was unduly low. 
Circumstances may have altered after the 
Controller has fixed the standard rent, and 
they may be such as would justify the Con¬ 
troller in amending his previous order and 
increasing the standard ront. If such can he 
shown to exist, then, even if the landlord has 
not moved the Controller to onhanco the 
standard rent, tho Assessor may and can take 
them into consideration and his assessment 
need not bo limited to the amount of tho 
standard rent. 

In my opiuion, therefore, the answer to the 
Grst question should be that the Corporation 
must, in the absence of special oircumstauces, 
take as its basis tho standard ront in those 
cases on which tho standard rent has beon 
fixed by the Rent Controller. In other oases 
it must fix the rateable valuo on a considera¬ 
tion of all the surrounding facts and circum¬ 
stances including tho otfect that tho Rangoon 
Rent Act has, or may have, on the matter. 

As regards tho second question referred, it 
is partly answered by tho answer to tho first 
question. In my opinion it cannot bo said in 
every instance that tho amount that a tenant 
is able to obtain from his sub-tenauts is al¬ 
ways to bo taken as tho rateable valuo ; but 
that amount may be taken into considera¬ 
tion with all tho othor faots governing the 
question. In other words, in arriving at a 
decision as to tho amount for which the pro¬ 
mises may reasonably be oxpeoted to let, tho 
Assessor will consider tho rent a tenaut can 
extract from his sub-tenants ; but this will 
not bo tho only matter to bo considered in 
arriving at a decision. 

May Oung, J. —I concur 

Po Han, J. —I concur. 

K. s. D. 
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GAYAN SINGH V. BABU LAL 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 148 of 1921. 

July 13, 1923. 

Present : Mr. Justice Lindsay and Mr. 

Justice Sulaiman. 

TIIAKUR GAYAN SINGH —Plaintiff— 

Appellant 

versus 

BABU LAL AND ANOTHER— 

Defendants—Respondents. 

Pre-emption—Village Custom— Wajib-ul-arz— In¬ 
habitants gen. rally given right of prc-cmp'ion-Custcm 
whether reasonable . 

A custom recorded iu the wajib-ul-arz of a village 
giving a right of pre-emption to tlio inlnhitant^ gen¬ 
erally in the caso of the oo-sh irors of tbo village refus¬ 
ing to exorciso the right, is not uecossarilv unroasona- 
Die and can bo enforced. 

i An entry in a wajib-ul-arz is prima fucic ovidonco 
of the oxistonce of the custom rooorded unless there is 
anything in the wajib-ul-arz itself whioh negatives 
tho oxistonco of the custom or thcro is othor ovidence 
to tho contrary. 

First appeal against the decree of tho First 
Additional Subordinate Judge, Aligarh, dated 
the 3rd January 1921. 

Dr. .S. N. Sen and Mr. P. Banerji, for the 
Appellant. 

Mr. Panna Lai , for tho Respondents. 

JUDGMENT. —This is a plaintiff’s appeal 
arising out of a suit for pre-emption iu res¬ 
pect of a sale-deed dated the 27th February 
1919 oxocuted by the delendant No. 2 in fav¬ 
our of Balm Lai, defendant No. 1. Tho plaintiff 
frankly confessed that he was neither a co- 
sharer in tho villago nor a relation of tho 
vondor. Ilis claim was based entiroly on tho 
ground that ho was a residont (bashnula) of the 
village Mahwat in which tho property sold was 
situated, it was alleged that there was a 
custom prevailing in this village under which, 
in caso co-sharers refused to pro-empt, * tho 
right of pro eruption was given to residents of 
the village. 

In tho written statement the defendant- 
vendee admitted paragraph 1 of the plaint 
which had statod that tho plaintiff' was a resi¬ 


dent of tho villago in question. It was, how¬ 
ever, disputed that there was any such custom 
m existence. The plaintiff's allegation as to 
the incorreot recital of the sale consideration 
was also challenged. 

Tho learned Subordinate Judge framed 
several issues, issues Nos. 2 and 3 of which 
were directed to the question whether a custom 
of pre-emption in favour of a mere resident, 
who was not a co-sharer, was proved or could 
be enforced in law. He came to the conclu¬ 
sion that no suoh custom had been established 
by tho evidence produced in this caso and that, 
in any oase, such a custom would bo uncertain 
and unreasonable and, therefore, incapable 
of being enforced by a Court of Law. Ho 
accordingly dismissed the suit without going 
into the question of the correct prioo of tho 
disputed property. 

Tho plaintiff has come up iu appeal to this 
Court aud on his behalf the findings are 
challenged. 

The evidenoe produced iu support of the 
custom consisted of a wajib-ul-arz of the year 
1371, paragraph 15 of which contains tho fol¬ 
lowing recital :— 

"If a share-holder wants to soli his property 
lie should sell it first to his near co-sharer and 
in caso be does not take it, then he should 
scl 1 it to other co-sharor aud if ho also does 
uot take it then he should sell it to the 
inhabitants of tho village. In case no co-sharor 
and no inhabitant of tho village takes it, 
tho vendor has power to soil it to any one ho 
may like. The rate of value will be according 
to tho quality of the share, if any co-sharer, 
in order to deprive the nearer co-sharor, 
fraudulently declares an excessive amount 
of price, then the matter relating to the 
proper amount of consideration would be set¬ 
tled by private partition or under an order of 
tho officer aud the amount would be caused to 
be given.'' 

This wajib-ul-arz was veriefiod on tho 8th 
September 1871 when the Board’s Circular 
No. 24 of 1868 was in force. In paragraph 9 
of this Circular thero was a direction that tho 
wajib ul-arz should be a record of custom and 
usages prevalent in the district. It is apparent 
that an entry relating to a right of pre¬ 
emption in the inhabitants of tho village could 
not in all probability have been a record of 
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contraot. Inhabitants who were not oo- 
sharers in the village were no parties to the 
wajib-ul-arz ; and it is not likely that co- 
sharers would enter into a oontract with them. 
Either, therefore, this entry was an ontry of a 
custom prevailing in this village or it was a 
useless entry made at the desire of attesting 
co-sharers. It has been laid down by their 
Lordships of the Privy Council in the case of 
Digambar Singh v. Ahmad Sayeed Khan (1) 
that an entry in a wajib-ul-arz is prima facie 
evidonce of the existence of a custom. Unless, 
therefore, there is anything in the wajib-ul-arz 
itself which negatives the idea of such an 
existence or there is other evidence to the con¬ 
trary or such custom is unreasonabe and 
unenforcible, the presumption would be that 
such a custom exists. 

Another piece of evidence relied upon in the 
Court below was a judgment of tho District 
Judge of Aligarh dated the 9th of May 1917. 
That was a suit arising oubof a sale of a share 
in another villago, Pans, which, however, is 
situated in the same parganah Etah Sakit, 
Tahsil and district Etah, where the property 
in tho present suit is situated. There the 
plaintiff was not a co-sharer at all, but was a 
blaoksmith. The learned District Judge in 
allowing the appeal remarked that it was con¬ 
tended by tho Counsel for tho respondent that 
the oustom was unreasonable inasmuch as 
Bale, the plaintiff pro-emptor, was an artisan. 
He could not see anything unreasonable in tho 
custom and saw no reason why a neighbour re¬ 
siding in the samo village should nob bo given 
preference to an outsider ; nor did ho consider 
tho fact that no recent oxorciso of tho right of 
pre-emption had taken place to have any bear¬ 
ing on tho case. In this wiew he allowed 
tho appeal and deoreeed tho suit. 

Tho dofendant-vendeo filed an appoal to 
this Court, which was numbered as S. A. 1111 
of 1917 and was disposed of by the Pre-emp¬ 
tion Bench on the 15th January 1918, tho judg¬ 
ment and decree of the District Judge being 
confirmed. It isapparout that on that occasion 
at least both tho District Judgo and this Court 
did not consider that such a custom was so 
unreasonable as not to bo enforciblo in a Court 
of Law. This litigation, as it related to an¬ 
ti) 28 lad. Can. 31 ; 13 A L J. 23G ; 19 C. W. N. 
393 ; 17 M. L. T. 193 ; 2 L. W. 303 ; 21 G. L. J. 237 ; 
28 M. L. J. 656 ; 17 Bom. L. R. 893 ; (1915) M. VV. 
N. 681 ; 42 I. A. 10 ; 87 A. 129 (P. C.). 


other village, is of value for this purpose 
only. 

So far as we can find, there has been only 
one recent sale in this village, on which, accord¬ 
ing to the oral evidence, Ram Sarup a co.- 
sharer did bring a suit and got a decree. That 
circumstance neither helps the present plaint¬ 
iff, nor does it in any way negative the 
existence of the custom rolied upou by him. 

It has been strongly contended that the 
custom set up is unreasonable and should not 
bo enforced. A custom of pre-emption may 
eithor prevail in a certain locality or may 
govern a particular community, fn the pre¬ 
sent case the plaintiff's case is that this cus¬ 
tom governs tho community which consists of 
tho residents of a villago and it prevails in 
the area which is dofined by that village. 
Suoh a custom has once at least been enforced 
in the neighbourhood. Wo do not think that 
such a custom is unnecessarily unreasonable or 
unenforcible. I'or tho enforcement of a right 
ol pre-emption under a custom it is not necos- 
sary that the pre-emptor should be a proprie¬ 
tor. In numerous cases the right of a more 
relation to enforce a custom has boon recog¬ 
nised by the Courts. 


me last pome urged in supporb of tho 
decree was that it had not boon established 
that tho plaintiff wa3 a rosidoub in that very 
mahil in whioh tho share sold was situated. 
This was a question of fact which ought to 
have boon raised in tho Court below. ’ The 
plamtill s residence in the village was admit¬ 
ted in the written statement and no plea was 
raised that lie was not a person who oamo 
within the oxpresson bashindgan villago as 
recited in the wajib-ul-arz. We think that this 
question of fact should not now bo allowed to 
bo raised. 

As the learned Subordinate Judge has dis¬ 
posed of tho suit on a preliminary ground 
only and we are not prepared to uphold his 
finding, wo allow this appeal, set aside tho 
decree of the Court below, and remand the 
case for disposal of the suit by decision of 
Issue No. 4 Issue No. 1 has already been 
disposed of by implication. Costs boro and 
hitherto will be costs in tho cause and will 
abide the result. Costs in this Court will in¬ 
clude fees on the higher scale. 

Appeal allowed. 
Case remanded. 


N. H. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1863 of 1918. 

May 2,1922. 

Present :—Mr. Justice Broadway and 
Mr. Justice Campbell. 

BASHESIIAR NATH and others — 
Defendants—Appellants 

versus 

MEEIR CHAND and others—Plaintiffs, 
and JIYA NATH— Defendant— 
Respondents. 

Appeal, second—Findings of fact based on evidence, 

whether fan he challenged — Admissibility of evidence _ 

Non-registration—Objection tah, » in written statement 
subsequently dropped —Remand, whe fh r Can be direct¬ 
ed. 

Where the lower Appellate Court ha* arrived at find, 
icm of fnc' after considering all the evidence on the 
record and thoro exists on the record evidence, which 
isi legally admissible, in support of the findings, tho 
High Court cannot, in second appeal, interforo with 
the findings of fact merely because it considers that 
they ought to have been difiereot. 

Where an objection to tho admissibility in evidence 
of a document on tho ground of non-regi-tration ba-od 
on tho fact that the value of the property dealt with 
by the document was not correctly stated therein, was 
taken in tho written statement, hut was subsequently 
droppe 1 and was neither put in issue in tho Trial 
Court nor urged in tho lower Appellate Court : 

Held, that the suit could not bo remanded in 
second appeal for ascertaining tho correct valuo of tho 
proporty for purposes of registration 

Appeal against the decree of tho District 
Judge, Gurdaspur, dated the 13th March 1918. 

Bala ISloti Sagar, for the Appellants. 

Bakhshi Teh Chanel, for the Respondents. 

JUDGMENT. —This is a second appeal 
from the decree of tho District Judge, 
Gurdaepur, confirming that of tho Senior Sub¬ 
ordinate Judge granting the plaintiff, Ram 
Saran Das, a declaration that ho is proprietor 
of 81 kanals 1U marlas of land on tho basis 
of a deed of exchange executed on the 2nd of 
March 1903. 

Tho defendants were two brothers, Bashe- 
shar Nath and Shankar Nath ; Musammat 


Gurdovi, widow of their cousin Shib Nath, 
and another cousin Jiya Nath. Their main 
plea was that the exchange had not been act¬ 
ed upon. They admitted that a deed was 
drawn upon the 2nd March 1903 by which 
they gave the plaintiff the land in suit in ex¬ 
change for a similar area in the village of 
Shahzada Nangal. 

Both Courts concurred in the finding that 
the exchange not only was made on tho 2nd 
March 1903 but was acted upon from that 
date and that Mfc. Gurdovi, who was no party 
to the deed, had acquiesced in the transfer. 

We have heard Mr. Moti Sagar for tho 
appellants, Basheshhar Nath, Shankar Nath 
and Musammat Gurdevi ; and Mr. Tok Chand 
has addressed us for tho plaintiff-respon¬ 
dent. 

The Grab point urged for the appellants is 
that the deed of exchange in question was 
inadmissible in ovidenco for want of registra¬ 
tion. The value of tho property in suit stated 
in the deed was lls. 99 and admittedly tho 
land was held by occupany tenants. The 
objection as to inadmissibility of tho deed 
was taken in the first Court in the written 
statement bub was afterwards dropped and 
was not pub in issue. It was uot taken in the 
grounds of appeal to the loarned District 
Judge. In these circumstances, wo see no 
reason for remanding the case for an inquiry 
into tho actual valuo of the proprietary rights 
in 1903. There is nothing on the record to 
suggest that it was more than what is stated 
in the deed ; and, in our opinion, the appel¬ 
lants have no ground for pressing for the re¬ 
mand of tho suit (which was instituted on 
tho 12th August 1915) more especially as 
two of tho throe appollaubs wore parties to the 
statement of value in 1903. 

The remainder of Mr. Moti Sagar's argu¬ 
ment has consisted of an attack on what arc 
findings of fact by the learned District Judge 
that the exchange took place and was aoted 
upon. He has contended that the evidence 
has not heeu properly appreciated, but he has 
be>.n unable to show ub that the learned Dis¬ 
trict Judge has overlooked anything. Every 
piece of evidence which is referred to by 
Mr. Moti Sagar is mentioned in tho District 
Judge's judgment in such terms as to show that 
it has been fully considered and tbero exists on 
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the record evidence, which is legally admissi¬ 
ble, in support of the findings. This being so, 
we could not interfere with those findings 
merely because we considered that they ought 
to have been different. 

The appeal must fail and is dismissed with 
costs. 

Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 

Miscellaneous Application No. 64 

of 1922. 

June 18, 1923. 

Present :—Mr. Justice May Oung. 

MAUNG HMAN and others— 
Appellants 

versus 

MA SHIN— Respondent. 

Letters Patent [Rangoon) cl. IS—Appeal—Applica¬ 
tion for certificate—Delay, effect of. 

No period of limitation has been prescribed for an 
application under clause 13 of the Rangoon Lotters 
Patont to obtain a doolaration that a case is fit one 
for appoal, but long delay in making tlio application 
may disentitle the applicant from obtaining tho de¬ 
claration, especially where tho declaration is sought 
on a technical ground iu a case in which the order 
oomplained of has done substantial justice between 
tho parties. 

Mr. My a liu, for the Appellants. 

ORDER. Ma 'un Ma had two husbands, 
Pauk Kyi and Pyu ^ aung. Petitioners, are 
hor children by Pauk Kyi and respondent's 
husband Po Chit was her son by Pyu Yaung. 

Petitioners sued respondent for possession 
of certain properties on the ground that they 
wore Ma Sun Mas 6ole heirs, Po Chit having 
already received his share. 

1 C—60 


I found that Ma Sun Ma had purported to 
transfer the lands in suit to Po Chib as his 
share of the inheritance, but that tho transfer 
was ineffective for want of a registered deed. 
I hold, however, that because petitioners were 
present at the transfer and signed the report 
for mutation of names in token of their know¬ 
ledge of and consent to the transfer, they 
could not be allowed to impugn it. 

My judgment was delivered on tho 15th of 
February 1923 and on tho 11th of June 1923, 
that is, nearly four months after tho dato 
of the judgment, petitioners apply for a 
declaration uuder clause 13 of tho Lotters 
Patent that the case is a fit one for appeal. 

Their case is that I was mistakon in hold¬ 
ing that there was any estoppel againsb 
them 

It may be that I was mistakon in applying 
the law of estoppel but l am satisfied that 
my order did substantial justice between the 
parties. There can be no doubt that peti¬ 
tioners agreed to the transfer of tho lands to 
Po Chit, and if respondent had sued them as 
heirs and legal representatives of Ma Sun Ma 
for a registered conveyance of tho lands I do 
not see how they could have mob his claim. 
Respondent’s defence that Po Chit was pub 
into possession by Ma Sun Ma, uuder whom 
petitioners claim, under an agreomonb 
to transfer the lands to him outright 
is a good defence to petitioner* s suit so long 
as respondent has a right to specific 
performance of that agreement, and if she had 
no right to the lands as hor share of tho in¬ 
heritance, then her claim as representing one 
of tho heirs of Ma Sun Ma would revive, sinco 
she would havo been deprived of what sho re¬ 
ceived as her share and petitioners’ remedy 
would bo by way of a suit for partition of tho 
estate and not for possession of the particular 
lands. 

It is true that no period of limitation has 
been prescribed for appeals under tho parti¬ 
cular provisions of olause 13 of the Letters 
Patont which are invoked in this caso, but in 
my opinion the petitioners’ delay in making 
this application can fairly be considered against 
them. It seems to be perfectly clear that 
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they are attempting to take advantage of a 
technical defect in the transfer to which they 
themselves agreed and their case has no real 
merits. 


JUDGMENT. —The relationship of the 
parties will be illustrated by the following 
pedigree table :— 


I, therefore, see no reason to declare that 
the case is a fit one for the special appeal al¬ 
lowed by clause 13 of the Letters Patent and 
I dismiss the application. 

z - K - Application dismissed. 


LAHORE HIGH COURT. 


Second Civil Appeal No. 1203 of 1921. 

April 17, 1924. 

Present : —Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

GIRDHARI AND ANOTHER —DEFENDANTS — 

Appellants 

versus 

MAM CHAND— Plaintiff, and NIAD \R 
and others—Defendants — 
Respondents. 

Custom—Alienation — Reversioner, remote, locus 
standi of, to challenge alienation. 

An alienor had three minor sons living. His noxt 
immediate rovorsiouor brought a suit to challenge tho 
alienation on tho ground ol want ot consideration 
and necessity ; 

that the plaintiff had only a bare possibility 
ol succession to tho alienor and had, thorofore, no 
locus standi to maintain tho suit, which must bo dis¬ 
missed ;n speculative. 


Second appeal from tho decree of the Addi¬ 
tional District Judge, Kama), dated the 
3rd February 1921,afiirmingtkatof the Senior 
Sub-Judge, Rohtak, dated tho 28th July 1920. 

Mr. Sa<jar Chand, for tho Appellants 

Mr. Shamair Chand and Lala Amar Nath 
Chona, for the Respondents. 
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Tho appellants boforo us are tho defendants 
Girdhari and his brother Sis Ram. The plaintiff 
Mam Chand is the main respondent in the case. 
On the 20th February 1919, Niadar, son of 
narnam, sold the land in euit to Girdhari and 
Sis Ram for a sum of Rs. ,3000. Tho plaintiff 
Mam Chand, who is a collateral of Niadar, 
thereupon brought this suit for a declaration 
that the alienation was without consideration 
and legal necessity and that it would not 
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affeob his reversionary interests alter the death 
of the alienor. The Trial Court found neces¬ 
sity established to the extent of Rs. 886 only 
and decreed the suit subject to the plaintiffs 
paying that sum to the defendants-vendeos 
when succession opened out. Both sides ap¬ 
pealed to the District Judge against this deci¬ 
sion with the result that both appeals were 
dismissed and the decree of the Court of first 
instance was affirmed. The defendants have 
now come up in second appeal to this Court 
and the main contention urged on their behalf 
is that the suit is of a speculative character 
and that the plaintiff has no locus standi to 
contest the alienation. This contention is in 
our opinion well founded and must prevail. It 
is admitted on behalf of the respondent that 
the alienor Niadar has three sons living who are 
nearer in order of succession than the plaintiffs, 
bub it is urged that they are minors and that 
the plaintiff is entitled to sue as next in order 
of succession to thorn. A largo number of 
authorities havo been cited in support of this 
proposition and rolianco is placed on paragraph 
67 of Rattigan's Customary Law which lays 
down that, where a nearer reversioner is pre¬ 
cluded from suing or colludos with the alienor, 
a more remote reversioner is entitled to main¬ 
tain the action. This is, however, not the 
case here. This is a purely speculative claim, 
the respondent only having a bare possibility 
of succeeding and nothing more, and we have, 
therefore, no hesitation in holding that ho has 
no locus standi. 

The result is that the appeal succoods and 
the plaintiff s suit is dismissed with costs 
throughout. 

K - Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Orders Nos. 50 and 51 of 

1922. 

March 19, 1923. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Devadoss. 

PITTA RAMASWAMIAH-Counter- 
Petitioner—Appellant 

versus 

SUBRAMANIA AIYAR— Receiver- 

Respondent. 

Provincial Insolvency Act (III of 1907), s. 36— Limi¬ 
tation Act (IX of 1908), Sch. 1. Art. 187 —Application 
1>!I Official Receiver to Sit aside alienation by insolvent 
— Limitation. 

An application under section 3G of tho Provincial 
Insolvency Act by tho Oilioial Receiver to set aside 
an alienation made by the insolvent is not governed 
by Art. 181 of Schedule 1 to the Limitation Act. 

Doranja Solagyan v. Vcnkataravia Naickcr GO Ind, 
Cas. 123 ; 12 L. W. 535, followed. 

Appeals against the order of the District 
Court, Salem, dated tho 4th July 1921, in I. 
A. Nos 15 of 1921 and 77 of 1919 in I. P. 
No. 5 of 1917. 

Mr. K. Sanker a Sastry, for the Appellant. 

Mr. T. V. Muthukrishna Aiyar, for tho Res¬ 
pondent. 

FACTS. —One Narasimha Iyah was ad¬ 
judicated an insolvent in or about 1917 and a 
Receiver was appointed to his properties. IIo 
had executed a mortgage of his properties in 
favour of his nephew, tho appellant herein, on 
24th February 1916 and the latter filed a 
statement beforo tho Receiver that a sum of 
Rs. 2,000 with interest was duo to him on tho 
mortgage, lie was absent and unrepresented 
when tho Court considered the Receiver’s 
report. Hence the amount was not included 
in the schedule of debts framed by the Court. 
In August 1919, the appellant formally applied 
under section 24 of the Act for proof of dobts. 
While the petition was still pending, tho 
Receiver by 1. A. No. 15 of 3921 dated Janu¬ 
ary 1921 applied under section 53 of tho 
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Provincial Insolvency Act, V of 1920, to set 
aside the mortgage as being in fraud of credit¬ 
ors. The learned District Judge disposed of 
both petitions by the same order and dismissed 
them bolding that the mortgage was a mere 
sham transaction and that the appellant bad 
failed to show that he was a transferee in good 
faith and for valuable cansideration. 

Two appeals were filed to the High Court 
against the orders. One of tho grounds of 
tho C. M. A. was that tho application of 
January 1921 under section 53 was barred by 
limitation since it was moro than 3 years 
from 1917, the date when the debtor was 
adjudicated insolvent. 

JUDGMENT. —These appeals are argued 
on the ground that the lower Court should 
either have sot aside tho mortgage Ex. I or 
should at least have allowed the proof of tho 
present appellant, the alienee, in respect of 
tho amount secured by that dooumont, as a 
simple debt. 

The first suggestion is that tho Official 
Receiver's petition was out of timo with 
reference to Article 181, Schedule I of tho Limi¬ 
tation Act. A similar contention was rejected 
in Duraiyya Solagyan v. Venkatarama Kai- 
ker (1), a decision with which wo ontirely 
agroo. Next, it is said that the burdon of 
proof should have been placod on tho Official 
Receiver But, in tho circumstances of tho 
oaso and in viow of tho fact that tho interval 
between tho insolvency petition and Ex. I, 
was less than two years, it was for tho 
alienee to prove his caso. 

Tho lower Court has dealt fully with tho 
rnorits. We need add only that the alienee 
did not givo evidence. Tho appeals fail and 
are dismissed with costs to indudo only one 
Vakil’s fee. 

v - N. v. Appeal dismissed. 

(1) (30 ind. C.vs. 123 ; 12 L. \Y. 635. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2824 op 1923. 

April 14, 1924. 

Present :—Mr. Justice LeRossignol. 

PARS RAM— Defendant—Appellant 

versus 

Firm HARGOLAL and SONS —Plaintiffs 

—Respondents. 

Civil Procedure Code [Act V of 1903), 0. XXXIX. 
*'• 1 Injunction, temporary, restraining alienation— 
Alienation ajtcr decree—Disobedience. 

A temporary injunction was issued restraining ap¬ 
pellant trom alienating oortain property till tho dis¬ 
posal of tho suit. He mortgaged tho property aftor 
docrco and whilst no proceedings in execution woro 
ponding : 

Jlcld 9 that the jurisdiction of tho Court issuing tho 
injunction had determined as soon as tho suit was 
dccidod, and the appollant was not, therefore, guilty 
of disobedionco. 

Appeal against tho decision of tho Senior 
Sub-Judge, Ambala, dated tho 6th December 
1923. 

Mr. Shamair Chand , for the Appellant. 

JUDGMENT. —The question for decision 
is whether tho appellant disobeyed a tempo¬ 
rary injunction to refrain from alienating prop¬ 
erty tafaisala muqaddama t % till the disposal 
of the suit. 

He mortgaged tho property after decree and 
whilst no proceedings in execution w r ero pond¬ 
ing. At the timo of the alienation, even if exe¬ 
cution proceedings bo deemed to come within 
tho meaning of suit, no suit was pending and 
the issuing Court’s jurisdiction had determin¬ 
ed. 1 accordingly accept the appeal and sot 
aside the order of tho Court below commit¬ 
ting appellant to prison. 

No order as to costs. 


Z. K. 


Order set aside . 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Suit No. 566 of 1923. 

November 16, 1923. 

Present :—Mr. Rupchand Billaram, A. J. C. 

CENTRAL BANK OF INDIA Ltd- 
Plaintiffs—Appellants 

versus 

NAD1R3HAHA METHA and others— 
Defendants—Respondents. 

Evidence Acl (2 oj lb7‘2), s. 92— Promissory-note pay¬ 
able on demand"—Oral evidence to prove one executant 
signed as surety, admissibility of—Agreement to pro¬ 
ceed Jirsl against principal, whether can be proved. 

In a suit on a promissory.coto payable on demand 
executed by two persons it is open to one of them to 
lead parol evidence to prove that he oxoouted the pro¬ 
note as surety for the other, but parol ovidonco is not 
admissible to prove a contemporaneous oral agree¬ 
ment by the plaintiff to recover the amount of the 
loan in the first instance from the principal. 

Case-law discussed. 

Mr. N. C. Navaty, for the Appellants. 

JUDGMENT. —The plaintiffs have tiled 
this suit lor recovery of Rs. 21,317-12-0 alleg¬ 
ing that defendant No. 1 and one l rainroze, 
since deceased, borrowed from them a sum of 
Rs. 17,000 on 29th April 1920 and executed 
a joint and several promissory-note payable on 
demand in their favour boaring interest at 12 
per cent, per annum and that they renewed this 
note by another on 28th August 1920 whioh 
provided for interest at 9 per cent, per annum 
with six-monthly rests. Tho plaintiffs havo 
based this suit on the second noto but 
havo claimed interest at tho enhanced rato of 
10^ per cent, per annum from 29th October 
1920 with monthly rests on an alleged con¬ 
temporaneous oral agreement on notices sent 
to defendant No. 1 claiming the enhanced rate, 
tho debit advised sent to tho defendant, and 
the alleged practice of tho plaintiffs to charge 
tho enhanced rate with monthly rests on 
overdue loans. It. howevor, appears from 
memo, of account filed with the plaint that 
tho plaintiffs have calculated interest at 101 
per cent, per annum with six-monthly rests 


from 29th October 1920 to 1st January 1922 
and thereafter at the same rate with monthly 
rests. Framroze died on 16th September 1920 
and his widow and executrix of his estate has 
been joined as defendant No. 2. 

Defendant No. 1 pleaded that ho was a sure¬ 
ty for Framroze to the knowledge of plaint¬ 
iffs, that plaintiffs had agreed at tho time 
of loan to recover tho amount in tho 6rst 
instance from Framroze and that, there¬ 
fore, a decree should be passed in their favour 
requiring them to recover tho amount in the 
first instauco from the esate of Framroze in 
the hands of defendant No. 2. He denied the 
right of the plaintiffs to claim interest at 101 
per cent, per annum with monthly rests. 

Defendant No. 2 denied that defendant No. 1 
was a suroty or that the amount of the loan 
was recoverable in the first instauco from the 
estate of Framroze and urged that tho ques¬ 
tion of the liability of defendants inter sc could 
not bo gone into in this suit. She joined hands 
with defendant No. 1 in disputing tho claim 
for interest. 

At the close of the caso defendant No. 1 
has intimated to tho Court that ho does not 
disputo the right of the plaintiff to claim tho 
interest at tho enhanced rate of 101 per cent, 
per aunum. 

The following issues arise out of tho plead¬ 
ings of the parties :— 

1. Did defendant No. 1 join in the loan as 
a surety for Framroze ? 

2. Did plaintiffs agree to recover tho 
amount of tho loan in the first instance from 
Framroze ? 

3. Can dofondant No. 1 give parol evidence 
in proof of issues Nos. 1 and 2, or either of 
them ? 

4. Can questions inter se between defen¬ 
dants Nos. 1 and 2 bo gone into in this suit '/ 

5. Are plaintiffs entitled to the interest 
claimed by them ? 

6. General. 

Issue No. 3. It is not seriously contested 
that evidence of a contemporaneous oral agree¬ 
ment is aumissiblo on issuo No. 1 in a propor 
caso. .Such ovidenco falls within proviso 1 of 
section 92, Evidence Act, and does not purport 
to add to or vary or contradict the written 
transaction. The demand note, Ex. 20, is silent 
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as to tho rights of the executants inter sc 
though each of tho executants is primarily 
liable to the payee. Under section 128 of the 
Contract Act the liability of a surety is co¬ 
extensive with that of the principal’debtor 
unless it is otherwise provided in the contract. 
By proving the defendant No. 1 signed the 
note as a surety ho does not limit his liabi¬ 
lity under Ex. 20. 

Defendant No. 1 s difficulty, however, arises 
in showing that parol evidence is admissible on 
the second issue. In Pooley v. Harradanc (1), 
referred to hy Mr. Isardas for defondant No. 1, 
whore defendant was permitted to prove by 
parol evidence that he sigoed the promissory- 
notes payable on demand as a surety to the 
knowledge of the plaiutiffs and to contend 
that he was discharged from his liability as 
such as tho plaintiffs had without his know¬ 
ledge and consent extended time for payment 
to tho principal debtor to his prejudice, Cole¬ 
ridge, J., observed as under,-— 

( " In the case of Uollier v. Lyre (2) Lord 
Gotten hum in delivering Ids opinion in tho 
House of Tiords laid down tho rule of law 
relied upon by the Counsel for tho plaintiff in 
the argument before us that “ tho question 
whether the plaintiff as between himself and 
tho grantees was a principal in the grant 
of tho annuity, or only a surety for the pay¬ 
ment of it by another must bo ascertained by 
tho terms of the instruments themsolves; no 
extraneous evidence,” said he, “ is admissible 
for that purposo. In this doctrine we en¬ 
tirely concur, and we think that if the dis¬ 
charge of the surety could ouly be effected by 
establishing that there was a different con¬ 
tract as between tho creditors and the alleged 
surety from that apparent on the written con¬ 
tract as, for instance, that the latter would bo 
liable not primarily but collaterally only, on 
the default of the principal debtor, we shouli 
be satisfied that the defence was not made 
out." 

Ilere defendant No. 1 is attempting to 
prove by parol evidence that he is collaterally 
liable notwithstanding the expross torms of 
Ex. 20 requiring him to repay tho loan on 

(1) (1857) 7 E. &. 13. 431 ; 110 K. R. 666 ; 26 L. 

J. Q 13. 156:3 Jur. (N. S.) -18S ; 5 W. R. 105; 110 
E. R. 1307. 

(2) (1812) 57 K. R. 1; 0 Cl. & F. 1 ; 8 E. R 313. 


demand and the provisions of section 128 of 
of the Contract Act which render him pri¬ 
marily liable to the plaintiffs. He is thereby 
attempting to vary the express terms of the 
contract. It is argued that this evidence 
is not intended to vary tho terms of the 
contract but intended to attach a condi¬ 
tion precedent to the contract and as such it 
is admissible undor proviso 3 of section 92 the 
Evidence Act. Proviso, read with illustration 
■J), enunciates the well established rule of 
English Law that if the parties agree that the 
written contract shall not bo of any force or 
' ability until some condition has been perform¬ 
ed, parol evidence of such oral agreement is 
admissable to show that the condition has not 
been performed and consequently the written 
contract has not become binding. Until this 
condition is performed, thero is no written 
agreement at all. (Ameer Ali, pages 617-618, 

\ H Edition). Distinction must ho made bet¬ 
ween an agreement that no obligation shall 
be attached to a written transaction and an 
agreement that though such obligation does 
attach it shall be postponed to somo future 
date. By admitting that lie signed the note as 
a surety defendant No. 1 admits his liability 
as such from tho date when ho signed tho 
note and cauuot, therefore, contend that no 
legal obligation attached to the note whon it 
was signed. 

In Iiamjil'Un v. Oghar Nath (3) a defendant 
who had executed a promissory-note in full 
discharge of his debts and all other claims 
against him up to tho date of the note was not 
permitted to plead that tho plaintiff' agreed 
not to bring an action until the defendants’ 
share in certain compensation-money had 
been recovered by him. Sale, J., in giving 
judgment said :— 

"Under the promi66ory-note the engagement 
is an absolute engagement to pay on demand. 
The defendant seeks to set up a contempora¬ 
neous oral agreement tho effect of which is to 
qualify or restrict that engagement. The 
case of Moscly v. Hanford (4) is dear autho¬ 
rity to the effect that in England the evidence 
of such an oral agreement would be inadmis¬ 
sible. There are numerous other English 

(3) 25 G. -101; 2 G. \V. N. 188/ 13 led. Dec. (N S.) 

2G6. 

(4) (1830) 10 B & C. 720; 8 L J. (O.S.) K. B 2G1; 

100 E. R. 621. 
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authorities to the same effect to which I need 
not refer, inasmuch as the argument for the 
defendant is not so tnuoh that uuder the Eng¬ 
lish Law the evidence is admissible but that, 
proviso 3 to section 92 of the Evidence 
Act has the effect of altering the English 
Law. Now, in the present instance the 
oral agreement sought to be proved does 
not provido that the promissory-note was 
to have no forco or effect until the happening 
of the particular event mentioned, but it pur¬ 
ports to provide that the promise to pay on 
demand absolute in its terms was not to be 
enforceable by suit until the happening of 
thatovent, or in other words, that the legal 
obligation to perform the promiso was to be 
postponed." 

The abovo remarks were quoted with ap¬ 
proval by Maoleod, C.J., in Vishnu Ramachand- 
ra v. Ganesh Krishna (5) where a defendant 
was not permitted to prove the existence of a 
contemporaneous oral agreement whereby the 
plaintiff had agreed that he would not present 
the noto though it was payablo on demand, 
until ho had discharged certain incumbrances 
on the property ho had sold to strang¬ 
ers. In Sri Ham v. Sobha Bam (6), the 
defendant was not allowed to plead that 
the amount specified in the noto was pay- 
ahlo after adjustment of somo account bet¬ 
ween the parties. In Ram Sin/jh v. Ibra¬ 
him (7) recently decided by the Appellate 
Bonoh of this Court, a plea that the amount 
of the demand noto was to bo sot off against 
the value of certain work dono or to bo done 
did not prevail. 

I hold that, though it is open to defendant 
No. I to give evidence in a proper case of a 
contemporaneous oral agreement on the first 
issue, it is not open to him to givo such 
ovidenco on the second issue. 

Issue No. 4.—Defendant No. 1 does not 
claim any equitable relief specified in sections 
133 to 141 of the Indian Contract Act : ho 
has not asserted that the plaintiffs have done 
anything to prejudice his rights as against the 
principal debtor nor has he paid the amount 
duo to entitle him to the securities, if any, in 

(5) 03 Ind. Gas. 673; 45 li. 1100; 23 Bom. L. R. 
488 

(6) 07 Ind. Cai. 513; (1022) A. I. R. (A.) 213; 41 A. 
521 ;20 A. L J. 315; 4,U. P. L. II. (A.) 153. 

17) 78 Ind. Ca*. 418. 


the possession of the plaintiffs. Defendant 
No. 1 is not, therefore, entitled to any relief 
in this suit as against the plaintiffs. Defendant 
No. l's remedy is against defendant No. 2 in a 
properly constituted suit. I hold on this issue 
in the negative. Evidence on issue No. 1 is, 
therefore, not pertinent to the present inquiry 
and as such should have been excluded. As, 
however, I have allowed evidonco to he given 
on both the issues, I shall record my findings 
on both of them. 

Issue No. 1.—Dady Nanavati, plaintiff’s 
local agent, admits that Framroze approached 
him for the loau and that at his suggestions 
Framroze brought defendant No. 1 to join 
them in executing the noto as the rules of the 
Bank required that advances on domand notes 
could only be made if there wero two parties 
liable for its payment. Ho further admits 
that the amount advanced by the Bank was 
transmitted to Bai Gulbai at Bombay on the 
application of Framroze Ex. 4, and that the 
bearer cheque signed by both the oxocutants 
for withdrawal of the money was sigued at its 
back by Framroze in tokon of his having 
received the money. The letters Exs. G, 
181 and 18,3 sent by the plaintiffs 
to defendant No. 1 refer to his having guaran¬ 
teed the payment of the loan on behalf of 
Framroze. The lettors sent by defendant 
No. 1 to the Bank prior to the filing of this 
suit Exs. 10, 11 and 12 asking for extension 
of timo for payment are to the same effect. 
Iliralal Ex. 12 who is even at present employ¬ 
ed as the Mehta of defendant No. 2 admits 
having handed over to defendant No. 1 
Rs. 1,205 for payment to plaintiffs as 
interest. Though he statos that this amount 
represents the share of the intorest payable 
by defendant No. 2 it has been paid into 
the Bank as intorest for the whole sum of 
Rs. 17,000 duo up to the 30th Juno 1921 
under vouchers Exs. 7 and 8. It is clear from 
this ovidenco that defendant No. 1 executed 
the two demand notos as a surety to the 
knowledge of the plaintiffs. I may, howovor, 
noto that, Mr. Dipchand Chandumal for do- 
fondant No. 2 has declined to cross-examino 
defendant No. 1 on this point contending that 
ho considered that the questions inter sc 
between the two defondants could not bo gone 
into in this suit. 
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I hold on this issue in the affirmative. 

Issue No. 2.—Dady Nanavaty Ex. 5 states 
that he at no time agreed to recover the 
amount of the loan from Framroze of Fram- 
rozo's estate. Ilis evidence is amply corrobo¬ 
rated by the admissions of defendant No. 1 
contained in his letters Exs. 10, 11 and 12. 
Defendant No. 1 has not been able to put his 
case any higher than to assert that the plaint¬ 
iffs’ agent knew that Framroze had to pay 
the monoy. I hold on this issue in the nega¬ 
tive. 

Issue No. 5.—Mr. Nadirshah for the plaint¬ 
iffs has given up the plea of a contemporaneous 
oral agreement to charge interest at 10^ per 
cent, and in view of the fact that the plaintiffs 
have charged interest at that rate with month¬ 
ly rests from 1st January 1922 he has not 
pressed the claim for interest with monthly 
rests or given evidence to prove the alleged 
usago Tho only question for the Court 
to decide is whether the plaintiffs are entitled 
to interest at tho enhanced rate of 101 per cent, 
per annum from 29th October 1920 up to dato 
of suit with six-monthly rests. At tho close 
of tho case Counsel for defendant No. 1 inti¬ 
mated to the Court that he does not contest 
tho claim for tho enhanced interest. It 
appears from tho memo of particulars Gled 
with tho plaint that tho defondants havo paid 
interest at the enhanced rate of 101 per cent, 
per annum from 29th October 1920 up to 1st 
January 1922. It has not been alleged, as in 
Daniell v. Sinclair f8), that this enhanced rate 
of interest was charged and paid wrongly 
under tho belief that the demand Dote provid¬ 
ed for payment of interest at that rate. The 
lottors and debit advices sent by tho plaintiffs 
intimating to defendant No. 1 that interest at 
tho rate of 101 per eout. was being charged, 
tho fact of the payment of interest at that 
rato up to 1st January 1 >22, and tho request 
made by him for extension of time are ovidonco 
of a subsequent implied agreement that 
extension was applied for and granted by the 
plaintiffs on the defendant’s agreeing to pay 
tho enhanced rate of interest. It is in evidence 
that all the letters addressed to defendant 
No. 1 after tho death of Framroze were 
forwarded by him to defendant No. 2 for 

(9) (1891) r. \. C. 181; 50 L. J. P. c. 50: 44 L. T. 
257 ; 2'J W. 11. 56'J. 


her information. The extention of time was 
applied for on the ground that the failure 
to re-pay the loan was duo to the unfore¬ 
seen delay in obtaining probate of the Will 
of Framroze. It is not now open to either 
of tho defendants to deny their liability to 
pay the enhanced rato of interest from 1st 
July 1922 up to the dato of suit. I hold that 
tho plaintiffs are entitled to interest at the 
rato of 101 per ceut. por annum with six- 
monthly rests from 29th October 1920 up to 
dato of suit. 

Issue No. 6.—There will be deoree against 
both the defendants for Rs. 17,916-12-0 and 
interest due thoreon calculated at tho rate of 
101 por cent, per annum with half-yearly rests 
from 1st January 1922 up to 26th July 1923 
with further interest at six por cent, per annum 
on the total sum so found due from 26th 
July 1923 up to paymont and costs of the suit. 

Z. K. Suit decreed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1596 of 1919. 

Juno 4, 1923. 

Present: —Mr. Justice Lumsdon and 
Mr. Justice Abdul Raoof. 

SANWAL DAS— Defendant—Appellant 

versus 

JAIGO MAD and others—Plaintiffs 
and Defendants—Respondents. 

Punjab Pre-emption Act (Z of 1913), s. 22— With- 
•Iraurn l oj deposit pending appeal by vendee, effect of. 

Plaintiff pre-omptor obtained a decree and deposited 
in Court the sum mentioned in tho decroo as payable 
to the vendee iho latter appealed and obtained 1(5 
stay of execution Ihe pre-emptor thereupon obtain¬ 
ed an order from the Appellate Court permitting him 
to withdraw tho money deposited by him in pur¬ 
suance of tho decree. The money was accordingly 
withdrawn : 

Held, that tho withdrawal of the amount pending 
appeal did not entail tho dismissal of tho pro-emptor’s 
claim under tho provisions of section 22 (5) (a) of the 
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Punjab Pre-emption Aot. The objeot of an order under 
section 22 (1) of the Punjab Pre-emption Aot is to 
guarantee vendees against frivolous proceedings on 
the part of possible pre-emptors. Tho doposit is a 
token of good faith and once the pre-emptor has ob¬ 
tained a decree, the nee l for a deposit no longer 
exists so far as the Trial Court is concerned. No doubt 
such deposits are available for (ho discharge of oosts 
under clause (3) of the section, but such satisfaction 
is not the raisuti detre of the deposit and there is 
nothing to suggest that a vendee appellant is entitled 
to any advantage of the kind. 

Appeal against the decree of the Senior 
Sub-Judge, Delhi, dated the 20tb June 1920. 

Messrs. Bakhshi Tek Chand and Shamai 
Chand, for the Appellant. 

Pundit Sheo Narain, R. B., for the Respon¬ 
dents 

JUDMGENT —The hea ring of this ap¬ 
peal was delayed in order to await an authori¬ 
tative decision on the question of tho period 
allowable under Aiticlo 177 of the Limitation 
Act. It has now been held in Gobmd Dus 
v. liup Krishore { 1) that the amending Aot 
has left that Article unaltered. We have no 
hesitation in following this authority, which 
is the result of an exhaustive enquiry into 
tho question rather than tho Bench decision 
publised in Ghuni Lai v. Kala Khan (2)] 
whore it appears to have beon taken for 
granted that tho effect of tho amending 
Aot was to reduce the period to 90 days. It 
follows that this appeal has not abated. Tho 
plaintitls in this case, who are father and son, 
sued to pre-empt a houso situated at Delhi on 
the ground of vioinage. They alleged that tho 
prico actually paid was only Rs. 6,000 and not 
Rs. 9,000 as entered in the deed of sale regis¬ 
tered on tho 19th May 1917. Tho vendor and 
vendee both opposed tho claim asserting that 
tho plaintiffs had waived their rights and that 
the full price of Rs. 9,000 plus Rs. 426-3-0 on 
account of costs and other expenses had beon 
paid. The Trial Court found that tho vendee 
had actually paid Rs. 9,221-13-0 but that no 
waiver on the part of tho pluntiffs had boon 
established. A decree for possession by pre¬ 
emption on payment of tho sum mentioned 
was accordingly granted, parties being left 
to bear their own costs. 

(1) 77 Ind. Cas. 49‘J ; (1924) A. I. R. (L) C6 ; 4 L. 
307: G L. L. J. 25. 

(3) 67 Ind. Cas. 59 0; (1922) A. I. R. (L.) Cl ; 4 L 
h. J. 171 ; 34 P. W. B. 1922. 

• C— 67 


Against this order the vendee has preferred 
this appeal. It appears that, after the institu¬ 
tion of this appeal, the appellant obtained an 
order for stay of execution. The plaintiffs 
pre-emptors thereupon applied for permission 
to withdraw the pre-emption money deposited 
in accordance with the decree and this applica¬ 
tion was accepted by a Judge in Chambers. 
Tho pre-emptors armed with this permission 
accordingly withdrew their deposit of 
Rs. 9,221-13-0. Counsol for the appellant now 
argues that the withdrawal of this sum 
entails the dismissal of the pre-emptors’ 
claim under the provisions of clause (a) of 
sub-section (5) of section 22 of the Pre¬ 
emption Aot, 1913. In the special circum¬ 
stances, wo have allowed this objection to be 
raised though no additional ground of appeal 
rolating to it was put in. Wo aro satisfied, 
however, that the objection must be rapellod. 
In the first place, the pre-emptors aro not the 
appellants in tho case. In the second place, tho 
word so in the clauso cannot he ignored. That 
word refers to tho preceding soction and in tho 
caso of an appeal obviously relates to action 
taken by an Appellato Court under suh-soction. 
(2). In the present caso there is no order by 
this Court under that suh-sootion. In the third 
place it is clear that the objeot of an order 
under section 22 (1) is to guarantee vendees 
against frivouls proceedings on the part of bos- 
Bible pre-emptors. The deposit is a token of 
good faith and onco tho pre-emptor has ob¬ 
tained a decree, the need for a deposit no longer 
exists so far as the Trial Court is concerned. 
No doubt such deposits aro available for the 
discharge of costs, section 22 (3), but such 
satisfaction is not tho raison detre of the 
deposit and there i6 nothing to suggest that a 
vendee-appellant is entitled to any advantage 
of the kind. We havo no hesitation, there¬ 
fore, in holding that section. 22 (5) (e) does 
not apply to the present appeal. 

The only other question requiring determin¬ 
ation is that of waiver. Great stress has 
been laid by the appellant on the statement of 
Chhanga Mai, plaintiff in the Trial Court. In 
that deposition Chhanga Mai admits that ho 
asked the vendee to sell him a part of the 
property and that he had told a me3Bcngor 
sent by tho vendee to offer a small sum as 
solatium, that he neither wanted tho houso 
nor the money. He explains that he would 
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nob have brought the suit at all had it not 
been for the pressure brought on him by the 
ladies of his household. Counsel contends 
with some reason that this conduct amounts 
to waiver, i.e., a surrender of the right 
to pre-empt, and though on behalf of the 
pre-emptors it is urged that these admissions 
should not bo taken too seriously, we are of 
opinion that it was not open to Chhanga 
Mai to bring a suit for pre-emption on the 
top of this waiver. At the samo time, we 
do not consider that there was any estoppel— 
a further argument urged on behalf of the 
appellant. Chhanga Mai asserts that he was 
not consulted about the sale before it took 
place and the vendor admits that ho neither 
gave any notice to the pre-emptors nor made 
any enquiry from thorn. The evidence pro¬ 
duced to prove ostoppol docs not appear to us 
to he at all convincing. 

But while wo are of opinion that Chhanga 
Mai was not entitled to sue by reason of his 
waiver, we can see no reason for supposing 
that his son was not competent to sue. We 
regard the proof that ho, too, waivod his rights 
as entirely inadequate and wo are not prepared 
to accept the contention that he is not entitled, 
in view of his father’s waivor, to maintain a 
suit. Reliance has been placed on Sukha 
Ham v. Kotu Ham■ (3) but that authority has 
no applicabdity to the present facts. On tbo 
other hand, lshri Prasltad v. Hasheshar 
Nath (4) is clearly in po'nt, and a similar 
opinion was expressed by the Allahabad 
Court in Gandharp Sin<ih v. Sahil> Singh (5). 
In this case it has nowhere been even sug¬ 
gested that the father was acting as the 
manager of the family at the timo of waiver 
and tbo terms of the plaint itself are directly 
opposed to any such theory. 

It follows that, so far as Jaiju Mai, plaintiff 
is concerned, the decree of the lower Court 
must be maintained ; while Cbanga Mai’s 
name must bo removed from the decree. 
Ground 7 of this appeal regarding payment of 
stamp-duty and brokerage has not been 
seriously pressed and we see no reason to 
differ from the finding of the learned Sub- 

18) G7 Ind. Cas. 7G. 

(4) 36 P. R. 1908; 179 P. L. R. 1908 ; 92 P. W R. 
1903. 

(6> 7 A. 164 ; A. W. N. (1834) 32C ; 4 Ind- Deo. 
(N. 8.) 894. 


Judge on the point. The sum found due, viz., 
Rs. 9,221-13-0, must be re-deposited within 
30 days from the date of this order otherwise 
the appeal will be accepted and the suit dis¬ 
missed with cost throughout. Should the 
sum be deposited by due date wo direct that, 
in the circumstances of the case, parties bear 
their own costs in this Court. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 289 of 1922. 

June 11, 1923. 

Present: —Mr. Justice Kanbaiya Lai. 

KAMLAPAT DUBEY and others— 
Plaintiffs — Appellants 
versus 

RAM RAJ and others—Defendants 
— Respondents. 

Adverse possession —License—Construction of cattle 
troughs—Long user. 

Plaintiffs, who olaimed to be owners of the plot in 
dispate, sued to recover possession of it on the allega¬ 
tion that defendants had without any right oonstruot- 
cl cattle troughs and fixed certain pegs for tying 
cattle over a portion of the plot a few months before 
suit. It was found that the land belonged to tho 
plaintiffs, but that tho cattlo troughs had boon in 
existence for more than twolvo yoars prior to tho 
suit ; 

Held, (1) th it the defendants having boon allowed 
to use tho land - nd to maintain tho cattle troughs 
for more than twolve years without obstruction tho 
plaintiffs were not entitled to have the troughs re¬ 
moved ; 

(2) that as tho troughs did not occupy tho whole 
of the plot in dispute, no question of advorso posses¬ 
sion arose and the title of tho plaintiffs to tho land 
remained unaffected. 

Messrs. N. P. Asthana and K. Verma, for 
the Appellants. 

Mr. llaribans Sahai, for tho Respondents. 
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JUDGMENT. —The dispute in this appeal 
relates to plot No. 584j2 Khasra, measuring 3 
bisioas 18 dhws and situated in the village 
Mahnlia The plaintiffs claim to bo the 
owners of that plot and complain that the 
defendants had without any right constructed 
certain cattle troughs and fixed certain pegs 
for tying cattle over a portion of the said land 
in the month of Bhadon preceding the suit. 
The defendants, on the other hand, assert that 
the cattle troughs and pegs in question stand 
on their own land and have been in existence 
for more than 12 years prior to the suit. The 
Courts below found that the land in question 
belonged to the plaintiffs but the cattle 
troughs had been in existence for more than 
12 years prior to the suit. They dismissed the 
suit of the plaintiffs as barred by time. 

Tho learned Counsel for the plaintiffs- 
appollants relies on the decision in Framji 
Cursetji v. Goculdas Mad howji (1) and 
oontends that suoh temporary user, oven 
if it is of a long standing, can givo tho 
defendants no right to continue to occupy 
the land ; but the user here is not of a 
temporary character. A place for the tying 
of oattle is one of tho necossary adjuncts 
of an agriculturist’s occupation and residence 
in the village. Tho cattle troughs in question 
are situated close to the house of tho defend¬ 
ants and as tho defendants have been allowed 
to use the land and to maintain the cattle 
troughs for more than 12 yoars without ob¬ 
struction, the plaintiffs are not entitled to have 
those troughs removed. The troughs do not, 
however, ccoupy tho whole land and no ques¬ 
tion of adverse possession can, therefore, arise. 

The appeal is dismissed except in so far that 
the proprietary title of the plaintiffs to the 
land in dispute will remain unaffected. The 
parties will, under the circumstances, bear their 
own costs of this Court. 

Z ' K • Appeal dismissed. 


(1) 1C B. 338 ; 8 Ind. Deo. (N. 6.) 703. 


LAHORE HIGH COURT. 


Civil Revision No. 860 op 1923. 
May 3, 1924. 

Present :—Mr. Justice Mart’neau. 


BULLU MAL— Petitioner 

versus 

HARDWARI MALL— Respondent. 


Hi>ulu Law-Marriage-Consent of quardian ab¬ 
sence (>J—Guardians and Wards Act (VIII 0 J (1800) 
s. 19 (a)—Minor girl, married—Guardian, whether Cun’ 
be appointed. 


mii rn»ge i- not invalidated by 


' ' u v l uu U 


guardian's oonsent. 

Oajja Nand v. Emperor, 64 Ind. Case 600; 2 L. 298- 
23 Cr. L. J. 20 ; 8 P. L. R. 1922, followed. 

i „y“? er , sec 1 ti .° c 19 , .W of tho Guardians and Wards 
Act, the Court is prohibited from appointing a guardian 
ot the person of a minor who is married and whoso 
husband is not, in the opinion of tho Court, unfit to be 
tho guardian of her parson. 


. Civil revision against the decision off the Dist- 

Judso ' Karnal - da fced the 24th October 
1929 , 

Mr. Shamair Chand, for the Petitioner. 

Lala Jaejan Nath and Mr. Sagar Chand, for 
tho Respondent, 


JUDGMENT.— This is an application by 
one Ballu Mai for revision of an order passed 
by the District Judge of Karnal appointing the 
respondent Ilardwari Mai to be tho guardian 
of tho person of his niece Pisto. 

The petitioner was not made a party to tho 
proceedings in tho lower Court, but ho is cer¬ 
tainly a person to whom a notico should have 
been issued under section 11 of tho Guardians 
and Wards Act, sinco ho has, as found by tho 
learned Distrfct Judge, boon married to tho 
minor, and being a person interested in tho 
matter of the appointment of a guardian ho is 
entitled to move this Court to interfere in re¬ 
vision, see Jn and.diur v. Baijnath (1). 

The minor was given in marriage to Ballu 

Mai by her sister s husband Tolu Mai without 
the consent^ Ilardwari Mai without. But con¬ 
tention of'Counsel for tho respondent that the 
marriage was brought about by fo/ce or fraud, 
and is, therefore, invalid is not correct. There 

U) 27 led. Can. 121; 1 O. L. J. 70; 18 O. C. 66. 
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is no allegation that the minor was defrauded or 
that the marriage was performed against her 
will. She has taken no objection to the mar¬ 
riage, and in fact it seems that she wishes to 
remain with her husband. It is Hardwari Mai 
who objects to the marriage and the fact is 
that Telu Mai hurried on the marriage in order 
to forestall him, but this fact would not render 
the marriage invalid, for it has been held in 
Gajja Sand v. Emperor (2) that a marriage 
is not invalidated by want of the guardian’s 
consont. 

The lower Court has overlooked section 19 
(a) of the Gurdians and Wards Aot, which pro¬ 
hibits the Court from appointing a guardian of 
the person of a minor girl who is married, and 
whoso husband is not, in the opinion of the 
Court, unfit to be the guardian of her persou. 
The learned District Judge, while he is of opi¬ 
nion that Telu Mai is unfit to be the minor's 
guardian, has expressed no opinion as to the 
fitness or unfitness of Ballu Mai, aud that is 
the poiut be decided. 

I accept tho application, sot aside the order 
of tho learned District Judge, aud direob him 
to pass a fresh order aftor issuing notice to 
Ballu Mai and hearing him and determining 
whethor Ballu Mai is unfit to be guardiau 
of the person of the minor. The parties will 
bear their own costs in this Court. 

Z. K. Order set aside. 

(2) 6i Ind. C»9. 600; 2 L. 2b8 ; 23 Cr. L. J. 20. 8 
P. L. R. l'J'i2. 


PRIVY COUNCIL. 

Appeal From Bombay High Court. 
Juno 21, 1923. 

Present Lord Sumner, Lord Carson, Sir 
John EJge, Mr. Ameer Ali and Lord Salveaen. 

SETH KEVALDAS TRIBHOVANDAS— 

Appellant 

versus 

SAKERLALBULAKHIDAS and another 

—Respondents 

Civil Procrdure Cmlv ( Act V ul 1008), O. XX III, r. 3 
—Arrangement not ar/ived at boca lido— Adjustment. 


An arrangement bebwo9n some of the pirbies to a 
suit which has not been arrived at bona fide and 
which was not pat forward during the course of the 
proceedings then pending between the parties cannot 
be recognised as a lawful adjustment within tho 
moaning of rule 3 of Order XXIII of the Civil Proce¬ 
dure Code. 

Appeal from the decison of the Bombay 
nigh Court, dated the 22nd August 1916. 

Messes. De GruytLer K.C ., and Rai,kes, for 
the Appellant. 

Messrs. Upjohn, K. C., and Parikh, for tho 
Respondens. 

JUDGMENT. —The plaintiff (respond¬ 
ent) is a share-holder in the Bharatkhand Cot¬ 
ton Mills Company, Limited, carrying on busi¬ 
ness in the City of Ahmedabad, Bombay Pre¬ 
sidency. Ho brought this suit, tho natuao of 
which will be explained presently, so long ago 
as the 5th January, 1909. The first five defend¬ 
ants are managing agent and directors of tho 
Company ; tho sixth is a retired direotor; the 
seventh defendant is tho Company itsolf, having 
been added as a party to tho suit later in tho 
course of tho proceedings. Tho first defendant 
(tbo present appellant before the Board), 
Kevaldas Tribhovaudas acted as Chairman of 
tbo Board of Directors and is tho manager of 
the Company. The plaintiff seeks in the 6uib 
an account of the funds belonging to tbo Com¬ 
pany used by tho appellant for his own pur¬ 
poses, and for a declaration that a Weaving 
Faotory erected aud worked by him is tho pro¬ 
perty of tho Company. The Company appears 
to have been established sometime in the year 
1896. The evidence shows that in 1905 tho 
defendant Kevaldas Tribhovandas started tho 
Weaving Factory which he olaimed.as his own 
property Tbo plaintiff charges that that 
Factory was built and ereoted by the defendant 
with money belonging to the Company, and 
that ho has worked tho same for his own 
benefit. He seeks an account of tho profits 
made by tho defendant therefrom and a de¬ 
claration that such profits also belong to tbo 
Company. 

Tba date for filing the defence was originally 
tho 12th February I9t9, but the appellant 
applied for time which was extended to the 
14th April 1909, when the writton statement 
was filed. It is unnecessary to refer in detail 
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to the contentions raised by him against the 
plaintiff’s olaim. It is enough to say that on 
the 23rd December of the same year the Sub¬ 
ordinate Judge delivered a judgment in which 
he overruled the defondant’s technical objec¬ 
tions to the suit; and that on the 26th January 
1910, he made a preliminary decree directing 
accounts against the defendant and appointing 
a Commissioner to take the same. The defend¬ 
ant preferred an appeal from this preliminary 
judgment to the District Judge. Whilst this 
appeal was pending he convened a meeting of 
the shareholders whioh was held on the 29th 
April 1910. At this meeting a resolution was 
adopted which the plaintiff charges was at 
the instance of the defendant. This resolution 
was subsequently on the 15th May affirmed, 
it is charged, under similar circumstances. It 
runs as follows :— 

“ On reading the application received from 
some shareholders and the “ scheme" 
whioh has been submitted thereupon by 
Pari. Kevaldas Tribhowandas (it appears 
that) Pari. Kevaldas Tribhowandas has 
asked for Rs 4,00,000, in words four lacs as 
the price of the Weaving Factor yereotod by 
himsolf (sic). But on a consideration of the 
said 1 matter, it appears that) as ho has work¬ 
ed tho same up to this day depreciation had 
been caused and pro6t had been made (or) 
loss had been sustained. After deducting a 
lump sum of Rs. 49,000, in words forty-nine 
thousand for both the itoms Rs. 3,51,000, in 
words three lacs and fifty-ono thousand in 
the lump be brought to account with refer¬ 
ence to him and possession of the said 
Weaving Factory be taken by us and as owing 
to this tho work of " Vahivat ” (manage¬ 
ment) (to be done) by Pari. Kevaldas 
Tribhowandas would increase Rs. 8,000, in 
words eight thousand be continued to bo 
paid every year to him and his heirs and re¬ 
presentatives for his trouble after debiting 
the same to the account of oxpeusos.” 

It is necessary to montion hero that on the 
4th November 1900, at a meeting of tho 
shareholders a resolution had been adopted, 
which is extremely material in tho considera¬ 
tion of this case. It is as tollows 

The moneys of tho Company shall not 
bo lent to any one on porsonal security. 
And the Vahivatilar (the Manager) shall 


not keep the accouut of the Company in his 
own shop; so also the Vahivatdar shall 
not withdraw by debiting in his own name, 
any amount whatever, except his own 
dues ” 

After the institution of the present suit, 
several meetings were held on the de¬ 
fendant’s motion or at his instance, for the 
purpose of rescinding the resolution of the 4th 
November 1900, which certainly clogged his 
free handling of the Company's funds. There 
is an allusion to this alleged rescission in the 
resolution affirmed on the 15th May 1910, in 
these terms:— 

" As to the special resolution whioh we 
passed on the 4th November 1900, clause (6) 
thereof was cancelled on the 10th April 
1909, and the whole of the special rosolu- 
tion besides that be cancelled. Moreover, 
we do not consider the suit which has been 
filed by Sakarlal Bulakhidas in tho Court of 
the First Class Subordinate Judge (at) 
Ahmedabad as a l>ona fide one and that on 
account of the said suit having been filod the 
Company’s credit has suffered to a very 
groat extent. This meeting is, therefore, of 
opinion that the Agents should sock remedy 
by taking proper 6teps for tho said loss of 
credit to the Company. This meeting, there¬ 
fore, resolves that, if the Agents think pro¬ 
per, proper steps be taken against Sakarlal 
Bulakhidas accordingly. Shah Nagindas 
Girdhardas soconded tho said (proposal).” 

Although the resolution, which the defend¬ 
ant now contends was an adjustment between 
tho Company and himself, was affirmed on the 
15th May 1910, no roferonoe to it was made 
in the appeal to the District Judge, which was 
dismissed on tho 8th February 1911. Tho 
defendant appealed from tho deoreo of tho Dis¬ 
trict Judge to the nigh Court, which appeal 
was dismissed on tho 18th September 1912. 
No reference was made to this so-oalled adjust¬ 
ment in the appeal to tho High Court. No 
appeal was preferred from tho dismissal by the 
High Court of the appeal from the prelimin¬ 
ary decree of the Subordinate Judge hold¬ 
ing him accountable for his dealings with the 
Company's funds and directing accounts. It 
is suggested before this Board by Counsel for 
tho defendant that on the appeal from the 
final decree by the High Court, he is entitled 
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at this stage bo quostion the preliminary decree. 
The certificate granted by the High Court to 
enable the defendant to come to His Majesty 
in Council does not cover any appeal from the 
preliminary decree. Bub even if it was open to 
tho defendant to question in the present appeal 
the findings arrived at by the throe Courts in 
India on the accountability of the defendant 
relative to his dealings with tho Company’s 
funds, their Lordships do not find any material 
on which his contention may be said to be 
legitimately basod. 

To proceed with tho history of the case: on 
the dismissal of tho appeal by tho High Court 
on the 18bh September 1912, the Commis¬ 
sioner proceeded with the taking of the 
accounts. It was only ou tho 21st October 
1912, after the dismissal of his appeal from 
the preliminary decree by the High Court, 
that tho defendant first applied to tho Sub¬ 
ordinate Judge stating that,— 

During tho pendency of our appeals, tho 
Company sottlod this suit with us, and tho 
Company has taken from us the possession of 
the weaving shed, which wo had built with 
our own money, agreeing to pay us 
Rs. 3,51,000 as prico of the sa'd weaving 
shed, after taking into consideration the 
wear and tear (i.e., depreciation) on account 
of the conducting of tho work of the said 
weaving shed till this day and the profit 
and loss which had occurred ; and a regis¬ 
tered sale-deed has also beon taken from us 
in the matter.” 

and he then proceeded to urge :— 

“ The Company having agreed with us— 
tho defendant —in this way, with regard to 
this suit, this suit cannot now procood fur¬ 
ther. Therefore, a note should bo taken of 
this settlement,land, after holding that this 
suit has boon settled, this suit should be 
dismissed.” 

On the 1st November 1912, tho plaintiff 
filed au affidavit in contradiction of tho defend¬ 
ant’s statement as sot forth in his petition of 
the 21st October 1912, charging the defendant 
with having maivpulatcd the shareholders’ 
meetings ever siuco he was called upon to an¬ 
swer tho charges made in the suit. He also al¬ 
leged that the mootings of the 29th April, 1910, 
or the 15th May 1910, were equally worked 
by Kovaldas for the purpose of getting the re¬ 


solution affirmed. The plaintiff further stated 
in his affidavit that on the 23rd December 
1911, whilst the appoal from the preliminary 
decree was still pending'in the High Court, cer¬ 
tain arbitrators bad been appointed with the 
object of settling the matter in dispute after 
examining the Company’s account-books and 
the defendant’s private books of account, but 
the defendant having failed to produoe the 
necessary books, the reference to arbitration 
proved ineffectual and the arbitration failed. 
There appears to have been no mention in the 
application to refer the matter in dispute to 
arbitrators of the alleged settlement arrived at 
on the 15th May 1910. The Company were 
added as defendants, apparently 60 on after the 
settlement of the issues, and new agents had 
been appointed for carrying on the work of 
the Company. These agents, on the 21st 
November 1912, filed au affidavit in answer 
to tho defendant’s allegations, in which they 
stated as follows :— 

“Defendant Kevaldas’ allegation in his 
application that the (defendant) Company 
had effected settlement with him in conueo 
tion with tho suit is entirely untrue. It ap¬ 
pears from the records of the Company that 
no settlement has at all been effeoted in con¬ 
nection with the present suit. Subsequent to 
a " preliminary decree” for taking accounts 
being passed by the Court of first instanco 
in this suit, tho defondant Kovaldas filed an 
appeal, being Appeal No. 85 of 1910 in tho 
District Court. It appears that prior to tho 
hearing of the appeal Mr. Kovaldas, as 
Chairman of tho Board of Directors, called 
aa extraordinary meeting of the Company 
on an application of 6ome shareholders and 
got somo resolutions passed improperly at 
the said mooting. One of tho resolutions 
got passed is to tho effect that tho weaving 
shed Karkhana (Factory) should be purchas¬ 
ed from Mr. Kevaldas for Rs. 3,51,000, in 
words throe lacs and fifty-ouo thousand, and 
that as he would bo required to take more 
trouble for its Vahivat (management) he 
should bo paid every year Rs. 8,000, in 
words, eight thousand, for that trouble. 
Boforo this resolution was got passed valua¬ 
tion of the machinery und promises of the 

weaving shed was not got made by any 
experienced man.As a resolu¬ 

tion to tho above effect has beon got passed 
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simply on the strength of Mr. Kevaldas 
holding a large number of shares, a great 
fraud has been Committed on the defendant 
Company and the company has thereby 
sustained a very great loss.” 

It is clear that after this affidavit, whioh 
challenged the validity and bona fides of the 
resolutions adopted after the institution of the 
suit, the defendant abandoned, so far as the 
records show, proceeding with his contention 
that there had been a settlement on the 15th 
May 1910. 

No order, however, appears to have been 
recorded in the order-sheet in respect of the 
defendant’s petition of the 21st October 1912. 
The Commissioner submitted his report on 
the 11th July 1913, and on the 24th April 
1924, the Subordinate Judge made his final 
decree in which ho held that the Company 
was not entitled to recover anything from the 
defendant. The judgment also contains no 
reference to the question of settlement. The 
final order of the Subordinate Judge is in these 
terms :—• 

" Defendant No. I is thus entitled to 
Rs. 108, 703-10-8. At this rate plaintiff or 
the Company is entitled to recover nothing 
as profit. The plaintiff has brought suit 
No. 408 of 1910 against the defendant and 
the Company for getting the resolution 
under whioh the Company agreed to pur¬ 
chase the Factory from plaintiff sot asido on 
the ground that tho said resolution is illegal¬ 
ly passed. That suit has been all along 
kept with this suit after settling issues, 
i ndor the resolution tho salo has taken 
place and the defendant Company is actually 
in possession and enjoyment of tho Factory 
since May 1910. Tho profit and loss of 
the sale transaction has beon considered in 
this suit as shown above. So practically 
speaking that suit has been disposed of 
byitself. 

“ For tho above reasons, I dismiss this 
suit. Plaintiff has succeeded in the pre¬ 
liminary decree hut tho final result is in 
defendant's favour. Under these circum¬ 
stances, I order that each party should hear 
his or their own costs of this suit. ” 

Tho plaintiff and the Company appealed 
from this decree of the Subordinate Judgo to 
tho nigh Court of Bombay, and the learned 


Judges disposed of the appeal on tho 22nd 
August 1916. They criticised, not without 
reason, tho view of the Subordinate Judge 
absolving the defendant frem all liability in 
connection with his dealings with tho Com¬ 
pany’s funds and with the profits made by 
him from tho Weaving Factory with the funds 
of the Company. They held, in fact, that the 
defendant Kevaldas Tribhovandas had mis¬ 
appropriated the money of the appellant Com¬ 
pany to his own use and then, being called upon 
to account and restore what he had appropria¬ 
ted, claimed a vory large salary for “ the timo 
and skill” he had spent on the employment of 
that money ; and they justly ridiculed the idea 
of tho Subordinate Judge giving him remu¬ 
neration for his work. In tho result they 
made a decree against the defendant for a 
considerable sum of money. There was an 
application for review of judgment on the 
question of the alleged settlement of the 15th 
May 1910, which was rejected. The present 
appeal to Ilis Majesty in Council is from this 
decree of tho High Court and tho order on 
review. 

Tho main contention on which tho appeal is 
based relates to the orders of the High Court 
with regard to tho alleged adjustment. In 
their main judgment tho learned Judges had 
said as follows : - 

“When the dispute aroso, negotiations appear 
to have been entered into, and on the 29th 
of April 1910, upon a representation by the 
defendant that ho had spent some there lacs 
and sixty six thousand rupees upon bulding 
aud stocking tho Factory, appellant-company 
agroeed by a majority resolution, which was 
confirmed outlie 15th of May, to take over 
this Factory at a price of lis.3,51,000 in part 
payment of the defendant's total indebted¬ 
ness to them.” 

After stating that :— 

‘'There was a clear misrepresentation by 
out* who was under a very special obligation 
to make full and true disclosure, and, that 
bring so, it follows without the need of 
pursuing the argument through tho some¬ 
what nice and difficult case law of England 
that tho appellant-company was entitled 
to a refund of so much of this money as 
has been overpaid.” 
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and dealing with the specific plea of adjust¬ 
ment, they state their views in the following 
terms :— 

“ On the 29bh of April 1910, after the 
preliminary decree had been passed, a re¬ 
solution was passed, which was confirmed on 
the 15th of May at a General Extraordinary 
Meeting, and it was contended on behalf 
of the respondent that that was a lawful 
adjustment of the suit which put an 
end to all further proceeding. This matter 
appears to have been brought before 
the lower Court and issues were raised 
upon it on the 21st November 1912, but 
the respondent or whoever was taking sides 
with him at the time pressed the matter no 
further. Wo cannot discover that any evid 
ence whatever was offered to the Court in 
substantiation of this contention. The onus 
clearly lay upon the defendant respondent 
and inasmuch as ho failod to discharge it or 
even to attompt to discharge it, we are now 
in a position to express any op’nion upon 
this last contention and to afford relief on 
that ground.” 

On the review application they deal with 
the contention more fully. 

Their Lordships entirely conour with the 
views of the High Court on this point. They 
cousidor, in the first place, that thero is absolu¬ 
tely no reality in the plea of adjustment ; that 
it was not a real adjustment after an examina¬ 
tion of the accounts or ascertainment of the 
facts; that it was never brought to the notice of 
the District Judge or of the High Court when 
the preliminary decroo was under appoal ; that 
it was never mentioned before tho arbitatore 
and that soon after the defendant Company 
filed its affidavit the allegation was dropped. 
Besides, on a reference to r. 3, of O. KX.ll l of 
the Civil Procedure Code, it is aduudautly 
clear that whatever might have taken place at 
the shareholders' meeting it was not an adjust¬ 
ment within the provisions of the Code, itulo 
3 provides as follows:— 

‘‘Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or 
in part by any lawful agreement or compro¬ 
mise, or where tho defendant satisfies the 
plaintiff in respect of tho whole or any 
part of the subject-matter of the suit, the 
Court shall order such agreement, compromise 


or satisfaction to be recorded, and shall pass a 
decree in accordance therewith so far as it 
relates to the suit,” 

In this case there is not the smallest proof 
of a bona fide adjustment, nor did the defen¬ 
dant even ask tho Court to record satisfaction 
and pass a decree made in accordance with 
the alleged adjustment. 

On tho whole their Lordships are of opinion 
that the judgment of the High Court is oorreot 
and that this appeal should be dismissed with 
costs. They will, therefore, humbly advise 
His Majesty aooordiugly. 

Z k. Appeal dismissed. 

Solicitor for the Appellant :—Mr. E. Dal- 
gadco. 

Solicitors for the Respondent :—Messrs. 
T. L. Wilson d Co., 


SIND JUDICIAL COMMISSIONER’S 

cou.rr. 


Original Civil Suit No. 415 of 1916. 
January 23,1918. 

Present: —Mr. Fawcett, A. J. C. 


The STANDARD OIL COMPANY— 
Plaintiffs—Appellants 
versus 

HAR1DAS VELJI and another— 
Defendants - Respondents. 


Hill of leading—Clause prohibiting carriage of other 
goods—Oral agreement varying clause— Evidence, 
whether adminissabU—Evidynce Act (2 o/1879). s ; J* 
— Ship -cut nj cargo in lieu of ballast—Jettison, 

evidence oj. 

A Bill of Lading evidences tho torms of the oon- 
traot between the parties and no evidence of any otai 
agreement varying its clauses i^ admirable ul 
seotion 92 of the Evidonoe Act. [p. 4 GO, col. 1«J 


A party to a Bill. of Lading is bound by any con- 
ition* mentioned in it although ho may n . 
;ad them or known that the Bill of Lading contain 

1 an) T conditions, [p. 459, col 2.] 

Whon there is an oxprers condition in » Bill of ^ 
sg that tho ship owner is not to carr> any 
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oargo except that of the person shipping the goods, 
the shipowner oannot, even if ballast is ueoessary, 
obtain other oargo for that purpose, but must ship 
more ballast, [p. 460, ool. 2 ] 

In a suit for compensation for .short delivery of 
goods by a ship where it is urged by the *hip owner 
that oargo was oast over in an hour of danger during 
a storm, the Court must exercise due caution in 
accepting the allegation of the jettison especially 
when the storm is not supported by meterological 
experts, [p. 461, col. 1.] 

Mr. G. T. Elphinston, for the Appellants. 

Mr. Asanmal Dulchand, for the Respon¬ 
dents. 

JUDGMENT. —This is a suit for 

compensation for short dolivery of goods 
shipped by the plaintiffs on a ship (country 
craft) called the Kotia Khatao Dorsad” from 
Bombay for Karachi. Under a Bill of Lal- 
ing, dated 8th April 1916, 2.060 bundles of 
•''hooks' wore shipped for dolivery to plain¬ 
tiffs at Karachi, but of these the defendants 
delivered to the plaintiffs only 1,722 bundles 
and compensation is accordingly claimed for 
338 bundlos short delivered. That there was 
such short dolivery is admitted by the ship¬ 
owner, defendant No. 1, an 1 his agent at 
Karachi, defendant No. 2. But they allege that 
the boat had its boom and 6ail damaged and 
shipped water owing to a storm and that to 
savo life and cargo and the boat, the missing 
bundlos were jettisoned. 

l’laiutiffs dispute this allegation and also 
re y on a clause in the Bill of Lading providing 
that it is understood that this ship on this 
v°yago carries no other cargo than covord by 
Ins Bill of Lading and if any cargo is oarri- 
od against tbo provision of this clauso, the 
balanoo of frieght to be forfeited by the con¬ 
signees and all damages incurred to the cargo 
covered by this Bill of Lading to ho re¬ 
covered from this ship.” It is common 
ground between tbo parties that in addition 
to the nhooks' the ship carried 170 bundles 
o iron sheets belonging to a third party. 
Defendant No. 1 in his written statement meets 
this contention by alleging that plaintiffs 
wero aware that these iron shoots had 
already been loaded on the ship, that it was 
essontia 1 to take eomo heavy cargo to servo 
as ballast for the safety of tho boat and that 
i G—58 


the plaintiffs had agreed to allow it to be 
earned. He also denies that this olauso of 
the Bill Lading was agreed to, and says his 
1’indal signed the Bill 0 f Lading on the 
representation that it contained only the terms 
agreed on as mentioned above. Both defen¬ 
dants, therefore, disputed their liability for 
the plaintiffs' claim, and defeudaut No, 2 also 
pleaded that no cause of action was shown 
against him as he was to the plaintiffs' know¬ 
ledge merely an agent of the defendant No. 1. 
On these pleadings the following issuee wero 
settled :— 

1. Was it agreed that defendant No. 1 
should carry the iron sheets ? 

3. Can defendants raise this ploa in view 
of^ the terms of tho Bill of Lading ? 
Was defendant No. l’s signature to the 
Bill of Lading obtained by fraud as alleged 
in para. 3 of tho written statement of 
defendant No. 1 ? 

3. Was it neceasary for defendants to 
carry cargo of the naturo and amount of 
the iron shoots carried by them ? If so, 
was it open to defendant No. 1 to carry 
these iron sheets ? 

4. Was defendant No. 1 justified in jetti¬ 
soning plaintiffs' Shooks on account of 
storm ? 

5. Is defendant No. 2 liable to plaintiffs ? 

6 . I or what amount and interest are 
dofondants or oither of thorn liable '? 

In the above the second part of No. 5 of 
the issues as originally sottlod has been pub 
in issue 2, which seems its proper position. 

I will first consider issues 1 and 2. On 
the first issuo, the position taken up in tho 
written statement was that tin iron sheets 
had alroady been loaded to tho plaintiffs’ 
knowledge and it was agreed that no other 
cargo was to he carried except those iron 
sheets. This also was tho allegation first put 
forward in tho letter of 2nd May 1916 from 
the defendants' pleader (Ex. 10). This position 
has been supported by tho evidence on com¬ 
mission of the defendant No l's son Ramdas 

<Lx. 21) who in answer to tho cross-interro- 
gatoiy No. 29 says that ho and tho broker 
Narainji told plaintiffs’ representative about 
their having shipped iron sheets, and that 
plamtill's man said they should take wlmt 
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Shooks the ship could take iu addition to the 
iron sheets. So also in his answer to interro¬ 
gatory No. 27, ho says, “ the agreement was 
to ship shooks over and above the sheets that 
were already in the boat.” The Tindal of the 
boat, Ishak Daya, in his evidence on commis¬ 
sion (Exs. 19 and 20), also states that the 
iron sheets were lying in the boat when the 
terms as regards shooks were settled ; that 
there was an agreement to take iron sheets as 
well as the shooks, though he admits that he 
was not present when the terms and freight 
for carrying shooks were settled, and that a 
Parsi representative of the plaintiffs asked 
him what othor goods were in the boat, to 
which he replied that thero were 170 bundles 
of iron sheets and that the Parsi then said 
Well.” Ho also states that Narainji, broker, 
was preseut at that time. This evidence is, 
however, contradicted by Narainji (Exs. 25 
and 26) who says that the iron sheets were 
not lying iu the boat when the terms for the 
shooks wore settled, and that they meroly 
told plaintiffs’ representative of their inten¬ 
tion to load the iron sheets In answer to 
interrogatory No. 3, ho further status that it 
was after the plaintiffs' representative had 
agreed to their putting iron sheets in the 
boat that they settled with the plaintiffs 
for the loading of the Shooks, aud there¬ 
after negotiated with the owner of the iron 
sheets for their loading. Thero is another 
contradiction between his evidence and 
that of Uamdas. The latter says that tho 
freight for the shoots was settled on tho 
3rd April 1916, boforc the terms for tho 
Shooks wore settled whioh was after tho 
sheets had been loaded on the 4th April, 
while Narainji say6 that tho freight for tho 
iron sheets and that for Shooks were -ettlcd 
tho same day. Byramji, representative of tho 
plaintiffs at Bombay, denies that any such 
agroemont about the loading of tho iron shoots 
was made, or that he had gone and seen the 
boat with the iron sheets iu it. The question 
of tho ship's carrying other cargo, was, he 
says, not laised at all (Exs. 31 aud 32). I 
havo not had the advantage of seoing the 
witnesses, but, on tho evidence as it stand, I 
am clearly of opinion that tho alleged agree¬ 
ment lias not been proved. It is in evidence 
that this condition about not carrying other 
cargo has been in tho form of Bill of Lading 


under which country orafts are engaged by 
the plaintiffs for about 22 years (Ex. 31), and 
it is unlikely that Byramji would assent to a 
variation of this term without reference to 
and authority from his principal. I also 
think it unlikoly that there would be such 
contradictious as those already mentioned, if 
the agreement was really entered into. 
There is no documentary evidenoe adduced in 
support of it. Ramdas and the Tindal have a 
clear interest to support the defendants' case, 
and the broker Narainji who has admittedly 
acted as a broker for the defendant No 1 for 
10 or 12 years, is also I think more likely to 
sido with the defendants than with the plain¬ 
tiffs, and cauuot bo treated as an ontirely dis¬ 
interested witness. I accordingly answer this 
issue in negative. 

The first part of the second issue is based 
on section 92 of the Evidence Act. The second 
part of that issuo puts forword a contention, 
which apparently was iutouded to briug tho case 
under proviso 1 to that section. Tho written 
statement, however, does not in terms allege 
any fraud on the part of the plaintiffs or their 
agents. Para. 3 of tho written statement of 
defendant No. 1 tnorely submits that the Tindal, 
relying on tho terms agreed upon about tho 
carrying of tho iron sheets, and on tho re¬ 
presentation that tho Bill of Lading contain¬ 
ed only the torm3 agreed upon, signed the 
Bill of Lading contained in the printed form 
of tho plaintiffs. Tho Tindal, however, does 
not support this case. In answar to tho in¬ 
terrogatories Nos. 23 and 31, he says he knew 
nothing about the terms agreed upon, and that 
ho was asked to sign tho Bill of Lading 
at tho timo of sailing on the statement of 
plaintiffs' man that it was simply the receipt 
for 2,060 bundles of Shooks. This is different 
to a representation of tho kind mentioned 
in tho written statement. On this point 
Byramji in cross-interrogatory No. 17, was 
merely asked : "Did you not tell the defendant 
No. l’s man and tho broker and the 
Nakboda that tho Bill of Lading contained 
terms agreed upon, before taking tho signa¬ 
ture,” aud he replies that ‘ no question or 
montiou was made about the terms of the Bi 
of Lading bofore taking signature.” The Bill o 
Lading purports to be signed by tho broker on 
behalf of the Tindal, and Narainji admits that; 
he must have signed it. lie nowhore sta es 
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that any discussion as to the terms took place 
at the time of the signing and in his answer 
to cross-interrogatory No. 7 says : " We are 
never told what the terms in print are. We 
sign the Bill of Lading as usual without 
bothering ourselves with the terms.” On 
this evidence I think it is clear that no such 
representation as that set up in the written 
statement is proved. Nor can the Tindal’s 
statement that Byramji said that the Bill of 
Lading was simply a receipt for 2,060 bundles 
of Shooks be accepted. The probability is that 
the Bill of Lading was signed, as Narainji 
says it was, without any discussion as to its 
particular terms, about which, he says, they 
do not bother themselves. Byramji admits 
that the Bill of Lading was not read over, nor 
would one suppose that it ordinarily would 
be. 

In thoso circumstances, tho question whe¬ 
ther this condition in the Bill of Lading about 
not oarrying other cargo is binding upon the 
defendants, can admit of only one answer. 
Although the Tindal may possibly have con¬ 
sidered that it was only a receipt for the 
Shooks loaded, in law it is not coutined to this, 
hut is also the document from which the terms 
of the contract on which the goixls are carried 
are to bo ascertained. (Ilalsbury’s Laws of 
England, Vol. 26, para 232, at page 148). As 
already shown, thore is no ground for suppos¬ 
ing that it was signed under any misrepresenta¬ 
tion that the document was othor than what 
it really was, so as to bring the case in tho 
class of thoso whero the parties cannot ho 
said to have agreed upon tho same thing in 
tho samo sense :(of The Oriental Bank Corpora- 
ho7i v. Joint Fleminrj (1), and Pollock and 
Mulla's Indian Contract Act, 3rd Edition, 
pages 67 and 68). The question is, therefore, 
confined to ono whether this condition of Bill 
of Lading was duly communicated to and 
accepted by tho ship-owner. In this respect 
tho case is somewhat similar to thoso generally 
known as ticket cases, where a contract for 
tho conveyance of a passongor, or for carriage 
or custody of goods, for reward, is made by 
tho delivery to the passengers or owner of a 
ticket containing or referring to special condi¬ 
tions limiting the undertaker's liability, and 
nothing moro is dono to call attention to theeo 

(1) 3 b. 212 ; 2 Ind. Doc. (N. S.) 163. 


conditions. As stated in Pollock and Mulla’s 
Indian Contract Act. pages 28 and 29, tho law 
is that it is a question of fact whether tho 
person taking the ticket had (or with ordinary 
intelligence would have) notice of the condi¬ 
tions, or at any rate that the other party was 
minded to contract only on special conditions 
to be ascertained from the ticket. In either 
of these cases his acceptance of tho document 
without protest amounts to a tacit acceptance 
of tho conditions, assuming them to relate to 
the matter of tho contract, and to be of a more 
or less usual kind. In this caso the evidence 
is that this form of Bill of Lading had been 
in use for several years and tho ship owner 
had also had bis boats chartered by the plain¬ 
tiffs for some years through tho same broker 
Narainji. The condition is not one put in an 
unusual or unnoticeablo place, but appears in 
the main body of the document. In my opinion, 
the ordinary ruio applies that tho shipowner 
could, with ordinary intelligence and oaro, 
have ascertained that this was a condition on 
which the plaintiffs woro alone mindod to 
charter his boats and that ho must be taken 
to have beou aware of it. Even if tho defen¬ 
dants, his sou and the broker, did not know 
English, still they had every moans of ascer¬ 
taining the contents of tho Bill of Lading. 
Tho recent caso of lice v. 11. A. Naylor 
Ld (2), is authority for holding that tho de¬ 
fendants aro bound by any conditions in tho 
Bill of Lading, although they may not have- 
road them or have known that tho Bill of 
Lading contained any conditions. Numerous 
authorities could bo cited to tho samo effect. 
The broker Narainji, at any rate, can hardly 
not have beon aware of this condition, and I 
do not boliovo his evidence to the contrary. It, 
as ho says, thoy never bothered themselves 
about the terms of tho Bill of Lading,his firm 
did so at their own risk. But, as already 
remarked, thore is a presumption that hereally 
was aware of this condition, and even if tho 
ship-owner did not kuow of it, his broker's 
knowledge would bind him under sections 226 
and 229 of tho Indian Contract Act. Tho 
condition in question was ono material to tho 
business in respect of which tho broker was 
employed, so that notico of this condition 


(2) (1U17) 1 K. B. 712; 
L. T. 512 ; 33 T. L. 1< 203. 
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should, under the ordinary rule, be imputed 
to the principal {ef. Pollock and Mulla, page 
594). 

I hold, therefore, that the Bill of Lading 
evidences the terms of the contract between 
the parties and that no evidence of any oral 
agreement varying this clause in the Bill of 
Lading is admissible in evidence under 
section 92 of the Evidence Act. The first part 
of issue No. 2 is, therefore, answered in the 
negative. The second part is also answered in 
the nogative for the reasons already given. 

On the third issue, the defendants’ contention 
is that it was necessary for them to carry 
cargo of the nature and amount of the iron 
sheets as the boat could not safely sail with 
only the Shook consigned by the plaintiffs, 
which wore a light cargo. Somo evidence has 
been given that ballast of a heavier kind is 
neassary in the case of boats like the “Kotia" 
in question. I do not, however, think it is 
necessary to decido whether this contention is 
correct, because, in any caso, I think it is clear 
law that tho defendants,iif ballast were neces¬ 
sary, wero not entitled to obtain other cargo 
lor that purposo in view of tho condition in 
tho Bill of Lading against carrying other cargo. 
Tho general rule is stated in Leggett's Charter- 
Parties, page 331, as follows: “If the shipowner 
has contracted to carry a cargo which necessi¬ 
tates tho use of ballast, he may engage heavy 
cargo, lor which he is paid freight, instead of 
ballast, if the charterer is not prejudiced by 
such cargo occupying more space than would 
be taken by tho ballast, aud loavos to tho char¬ 
terer tho full space of the vessel for his cargo 
or by its being injurious to the other cargo 
contracted for. 

“But where the option is given the char¬ 
terer of shiping two or rnoro kinds of cargo 
and ho exercises his election by giving the ship 
a full and complete cargo of one or more kinds 
of tho goods contracted for which are light, the 
shipowner cannot compel him to load other 
goods of those specified in tho charter party, 
which are of a heavier nature in place of the 
ballast 60 as to earn further freight. ' 

Tho case of iloorsom v. Page (3) on 
which tho latter proposition is based, is referred 
to more in dcdail in Abbott on Shipping, 11th 

( 3 ) (1811) 15 R. R. 731 ; 1 Camp. 103. 


Edition, pages 215, 216. And there a similar 
case of Irving v. Clegg (4), is also cited. In 
the latter case it was held that, oven though 
the charterer undertook to ship 100 tons 
of rice or sugar to ballast the vassel, yet the 
Master was bound to supply any ballast still 
required and to suffer pro tanlo a loss of 
freight. Here there is an express condition 
that the ship shall not carry other cargo; 
and, therefore, if ballast was required in 
addition to the Shooks I think it is elcar that it 
was defendant No. l’s duty to ship more ballast 
for that purpose, and that ho was not entitled 
to ship iron sheets for another merchant in 
lieu of ballast. I, therefore answer the second 
part of issue No. 3 in tho negative. 

On issue No. 4, the only evidence as to the 
alleged jettisoning of plaintiffs' Shooks on 
account of storm is that given by tho Tindal on 
commission aud in his protest Ex. 16. He says 
that after leaving Bombay on the 9th of April, 
the storm arose when he was six days out; 
that at that time ho was about 300 kos 
from Bambay ; that the wind was from tho 
westerly disretion and did not change 
during tho storm; that ho was blown in tho 
southern direction, and that ho was on tho 
west side of the course taken by st'amors 
plying between Krrachi and Bomboy, about 
200 kos distant from it. Thoro is an obvious 
motive for his saying that he was out of tho 
course of steamers, as in thst case his evidence 
about tho storm would bo less open to tost. 
And it certainly seems to me very imporbablo 
that ho would liavo been so far away from 
the coast. It is also difficult to understand 
why the westerly wind should have blown 
his boat to the south. No corroborative 
evidonco bas been givon, although, at any rate, 
somo members of the crew could have been 
called; and in view of tho Tindal being tho only 
witness on the point it is suspicious that defend¬ 
ants should not have produced him for exami¬ 
nation before this Court, but have had him 
examined on commission, in spite of the protest 
of tho plaiuuitf’B Counsel. 

Defendant No, 2 has given somo evidence 
as to the ship arriving at Karachi in a 

(4) (1834) 1 Bing. (N. S.) 53 ; 4 M. & Scott, 572. 

3 L. J. (N.S.) C. P. 265 ; 41 R. R. 5G1 ; 131 E. R- 
1037. 
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damaged state, but has adduced no docu¬ 
mentary evidence as to any disbursement of 
expenses on that account. I do not think his 
and the Tindal’s evidence can, in the circum¬ 
stances, be accepted as sufficiently reliable to 
justify the Court’s holding it proved that the 
jettisoning did take place as alleged by the 
Tindal. As stated by Abbott at page 526 
(frauds by purloining goods from the ship and 
then pretending that they were cast over in 
the hour of danger have led in all cases and in 
all countries to its being required of the 
Master that he should draw up an account of 
jettison, and verify the same by the oath of 
himself and of some of his crew, as soon as 
possible aftor his arrival at any port) There 
is no reason to think that such frauds do not 
occur in country, and the Court must oxoroiso 
due caution iu accepting allegations of this 
kind, especially where (as here) the alleged 
storm was prior to the Monsoon period and is 
not supported by the meteorological reports. 

I therefore, answor issue No. 4 by saying 
that the alleged jettisoning on account of storm 
is not proved. 

As regards the question of justiffcation for 
jettisoning, Mr. Elphiuston has urged that it 
should bo shown, in any case, that the goods 
were properly stowed, and that there is no 
evidonoo to that effect. But, I think, plaintiffs 
would have given notice to defendants, if they 
wished to raise this point, by cross-interrogato¬ 
ries or otherwise; and I do not think that 
the absence of ovidoenco of this point 
can properly be charged against defendants. 
Assuming that they had succeeded as regards 
the main point, the presumptiou would bo 
that the goods were properly stowed. 

Issue No. 5 : It is now admitted that the 
defendant No 2 is liable to the plaintiff's in 
view of Ex. 42. 

As regards issue No 6, evidence has been 
given as to the calculations on which the claim 
is based, and I can see no sufficient roason for 
holding them orroneous. It has been urged 
that Rs 118 on account of freight not paid to 
the defondants have been included in those 
calculations and should be deducted ; but 
defendant No. 1 in his written statement says 
ho will tile a separate suit for the recovory of 
tho balance of freight not yet paid and in view 
of this throat it may be treated as paid. The 


Bill of Lading also authorises the freight to 
be forfeited to the plaiutiffs in the circum¬ 
stances which have arisen. I think, therefore, 
it has been rightly included in the calculations. 
In any case, it only makes a difference of 
under Rs. 20, viz., 338 bundles at Rs. 5-12 0 
per 100. 

I accordingly pass a decree iu favour of 
the plaintiffs against both defendants for 
Rs. 1, 161-12-9 as compensation for the 338 
bundles of Shooks short delivered, with interest 
on this amount at 6 per cent, per annum 
from date of suit to payment and costs of the 
suit. 

N. II. c. Suit decreed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2181 of 1922 

April 17. 1924. 

Present :—Mr. Justice Martineau. 

PUNJAB NATIONAL BANK Ltd.— 
Defendants—Appellants 
versus 

BALKISHAN DAS anij another — 
Plaintiff and Defendant — 
Respondents. 

Negotiable Instruments Act (XXVJ of 1881) ss. 46, 60 
—Bill oj exchange— Indorsement, effect of — Delivery, 
conditional, effect of. 

Under sootion 60 of tho Negotiable Instruments Aot, 
indor-omout of a negotiable instrument alone is not 
sufficient to transfer the property iu the instrument 
to the indorsee ; in order to have that effeot tho 
indorsement must be followed by delivery, and 
section 16 of the Aot provides that it may bo shown 
that the instrument was delivorod conditionally or 
for a special purpose only, and not for the purpose of 
transferring absolutely tho property therein. 

Appeal against tho decision of tho District 
Judge, Karnal, dated tho 19th July 1923. 

Lala Hargopal, for the Appollants 

Lai a Madan Gopul, Mr. Brij Lai, for 
Diwan Mekr Chanel, and Mr. Shamair Chand, 
for the Respondents. 
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JUDGMENT. —This second appeal arises 
out of a suit brought on a Bill of Exchange 
drawn by the Punjab National Bank on the 
Calcutta Branch in favour of K. R. Chop 
* Co - who indorsed it to Thakur Bachman 
Mngh & Co., who in turn indorsed it to the 
plaintiffs The latter have been given a decree 
against the drawors and this has been affirmed 
by the District Judge. 

The first ground regarding the jurisdiction 
of the Courts has not been pressed, and it is 
the second ground on which arguments liavo 
been addressed to mo, the contention for the 
appellants being that as the plaintiff's indorsed 
the Bill to Sheo Mukh Rai Lachmi Ram with¬ 
out any express reservation they cannot 
maintain the suit. The Courts below have 
held that the plaintiffs liavo a locus staiuli 
because their indorsees have admitted that 
the Bill was sont to them only for collection 
of the money on the plaintiffs’ behalf, and 
that the plaintiffs alone are entitled to the 
money. Counsel for the appellants relies on 
section 50 of the Negotiable Instruments Act, 
which providos that the endorsement of a 
negotiable instrument followed by delivery 
transfers to the indorsees the property therein, 
and he argues that under this section the 
property in the Bill passed to the plaintiffs’ 
indorsees. It is, however, to be observed that 
indorsement alone is not sufficient to transfer 
the property in a negotiable instrument to 
the indorsee, but that the indorsement must 
be followed by delivery, and section 46 pro¬ 
vides that it may bo shown that the instru¬ 
ment was delivered conditionally or for a 
special purpose only, aud not for the purpose 
of transferring absolutely the property therein. 
The Courts below having fouud that the Bill 
was delivered to Sheo Mukh Rai Lachmi Ram 
only as agents of the plaintiffs for the collec¬ 
tion of the money it mu6t bo held that the 
property in the Bill did not pass to them 
undor section 50 of the Act, and that the 
plaintiffs are entitled to maintain the suit. 
There is no force in the other grounds of 
appeal and I dismiss the appeal with costs. 

Z- K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2469 of 1916. 
November 8, 1922, 

Pieseni : Mr. Justice LeRossignol and 
Mr. Justice Zafar Ali. 

LAJJA RAM— Defendant—Appellant 

versus 

SHAMBHU NATH RAM SARUP, and 
others—Plaintiffs—Respondents 

Civil Procedure Code (Acl V of 1908), 0. XXII, r. 2, 

Abatement—Death of respondent—Legal repre • 
^ntattves not brought on record—Separate shares —Pro- 
perty Appal whether abates in toto —New plea . 

I Liu tiff.** sued for a declaration that defendant was 
not the ownor of the house and land in,suit but had 
merely a life luterest of them. The'dofendant’s pleas 
were that he had been adopted by the widow of the 
last male owner with the consent of his rovorsionors 
and that as an adopted son he was full proprietor and 
plaintiffs suit was time-bariod. I ho suit having boon 
decreed by both the Courts below, the defendant ap- 
pjaled to tho High Court. During the pondoncy of tho 
appeal, one of the plaintifls diod and his ropiesenta- 
tives were not brought on the record withiu tho sta¬ 
tutory period: 

Held, that as the plaintiffs wero not joint tenants of 
the proporty and each ono had his separate share in 
it any one of them might has maintained the suit in 
respect of his own share and, therefore, tho appeal did 
not abate as against all tho plaintiffs. 

Second appeal from tho decroe of tho Addi¬ 
tional 1 >istrict Judge, Karnal, dated tbo 
22ud Juno 1916, affirming that of the Junior 
Subordinate Judge, Karnal, dated the 28th 
February 1916. 

Mr. M. L. Puri , for tho Appellant. 

Lala Sardha Ham and Lala Moti Sagcir , 

R -B. for tho Respondents. 

JUDGMENT. —Ladli Parshad, one of the 
plaintiffs-respondents, died more than six 
months ago and no application for impleading 
his representatives has yet been presented to 
this Court. Tho appeal abates admittedly 
against Ladli Parshad’s representatives, and 
for the respondents it is contended that it has 
abated against all the respondents. The suit 
was brought by all the plaintiffs for a declara- 
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that Lajja Ram was not the owner of the 
land and house in suit, but had merely a life 
interest in them. The plaintiffs are not 
joint tenants of the property in suit, but 
each one has his own separate share in it. 
Consequently, any one of them might have 
maintained the suit against the defendant 
in respect of his own share, and it fol¬ 
lows that the defendant may maintain the 
appeal against the surviving respondents- 
plaiutiffs. 

A reference to the pedigree table appended 
to tho judgment of the Court below shows that 
the defendant -appellant was the daughter’s 
son of bita Ram, the last male owner of the 
property in suit. The plaintiffs are Sita Ram's, 
brothers' sons or grandsons, and the basis of 
their suit was that, on the death of Sita Ram's 
widow Musammat Kirpa Devi in 1900, Lalja 
Ram, defendant, succeeded to a life interest in 
Musammat Kirpa Devi’s share and the plaint¬ 
iffs prayer was a declaration that Lalja Ram 
had only a life interest in the property and 
was not entitled to separate his share by 
partition. The defendants pleas were that 
be was the adopted son of Musammat Kirpa 
Devi who had made the adoption according to 
her husband's Will and with the consent 
his reversionary hoirs; i.e., the p'aintilTs, that 
ho was an absolute proprietor, and that the 
suit was time-barred. The 6rst Court found 
that defendant No. 1 had no permanent pro¬ 
prietary rights and deoreed for tho plaintiffs. 
f>n appeal to the District Judge the defend¬ 
ant wished to argue that ovon if it was not 
established that ho was duly adopted by Mu- 
samviat Kirpa Devi, he was nevertheless en¬ 
titled to sucoeed Sita Ram as being bis daugh¬ 
ter s son, but the learned District Judge refus¬ 
ed to allow him to sot up a now plea and 
dismissed tho appeal. 

In second appeal to this Court tho first 
contention raised is that as a daughter's son 
tho defendant was entitled to succeed to bis 
grandfather Sita Ram. In the Trial Court, it 
would have boen quito simplo for the defend¬ 
ant to defend his title on the plea that ho 
was the direct heir of Sita Ram. He did not 
do so and we must take it that ho did so ad¬ 
visedly, for it is asserted for the respondents 
before us that in the family of the parties a 
duaghter s son has novor been allowed to 
succeed. That^being tho case, we cannot, at 


this lato stage, allow the defendant to sot up a 
plea of which he failed to avail himself in tho 
Trial Court. 

On tho other hand, wo aro of the opinion 
that the appollant must succeed on his other 
pleas. Since 1900 he has boen recorded as a 
full owner of his share in tho joint estate and, 
as that is the case, the onus lies heavily on 
the plaintiffs to show that he has not the full 
ownership but only a limited interest. It is said 
that, under the Will executed in 1897 by 
Musammat Kirpa Devi, defendant No. 1, was 
given a life interest only and that mutation on 
her death was oarried out on the strength of 
that Will. In the mutation proceedings, how¬ 
ever, there is no raontion of any limited in¬ 
terest. I he Will itself is not forthcoming, the 
defendant alleges it was taken away by the 
plaintiffs and the plaintiffs suggest that it is 
being withheld by the defendant who, at the 
time of his grandmother's death in 1900 was 
a lad of five years of age. The faot remains 
that sinco 1900 the defendant has been re¬ 
corded as a full owner of his share and the 
plaintiffs have boon unable to prove that he 
was holding on anything but a full title. The 
suit was brought in 1915 more than twelve 
years after the mutation in defendant’s 
favour and we must hold on that ground also 
that his status of a full proprietor is not open 
to challenge. 

Wo accordingly accept tho appeal and dis¬ 
miss plaintiffs' suit with costs throughout. 

K - s - D - Appeal accepted. 
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ALLAHABAD HIGH COURT. 


First Civil Appeals No. 300 of 1918 and 

c82 of 1919. 

January 25,1922. 

Present :—Sir Grimwood Hears. 

Kt., Chief Justice, and Mr. Justice 

Banerjee. 

MUHAMMAD SHARIF KHAN— 
Plaintiff—Appellant 
versus 

MUHAMMAD MOAZZUM ALI KlIAN— 
Defendant—Respondent. 

Promissoru-notc* suit on—Consideration* absence of 
— Burden of proof—Plaintiff* evidence of* disbelieved* 
effect of* 

In a suit upon a pro.note where execution is not 
denied, tho onus lie- on tho defendant to prove that no 
consideration had passed. Where, .however the pas- 
iug, of consideration is denied by tho defeudant in 
his written staetmont, and tho plaintiff goes into the 
witness.box and tho result of his examination is such 
that ho fails to establish the pjint which I 19 sot out 
to make, namely, that ho gave consideration for 
tho pro-note and tho Court is thus satisfied that 
ho did not give tho consideration which ho allege-, 
the defendant can avail himself of that and can ask 
that the suit bo dismissed. 'Ibis, in no way, tran¬ 
ches upon tho ordinary rulo that tho defendant 
must provo ab-enoe of con-idoratiou if that is his case. 

Appeal against tho decision of tho Second 
Additional Sub-Judge, Aligarh, dated the 23rd 
August 1918. 

Messrs. Tej Bahadur Sapru, S.M. Sulaiman 
and Panna Lai, for the Appellant. 

Mr. fqbal Ahmad, for tho Respondent. 

JUDGMENT. —These two appeals have 
been heard together and can conveniently he 
dealt with in one judgment. The plaintiff, Kun- 
war Muhammad Shafi Khan claims, in the 
first case, suit No. 104 of 19)8, tho sum of 
Rs. 9,000 and interest and iu the second case, 
the sum of Rs 10,000 and interest against 
Kunwar Muhammad Moazzum Ali Khan, a 
young man, who at the time of tho transac¬ 
tions, had recently attained his majority. 
According to tho statement of the plaintiff he 
is a man of independent means and a 
very remote relation of tho defendant. The 


defendant has an elder brother, by namo 
Kunwar Muhammad Makerram Ali Khan, 
Who is dead, and is the grandson of Nawab 
Sir Faiyaz Ali Khan. He is a well-known 
Rais of Pahasu in tho Bulandshahr District. 
There is reason to believe that the grandsons 
are regarded as his expectant heirs and the 
present recepients of his bounty. At the time 
of these transactions, the'Nawab was a gentle¬ 
man of about 65 years of age. Tho story as 
told by the plaintiff is, that he was approached 
by these two young men some time very early 
in July of 1915, with the request that he 
should lend them money. He stated that ho 
was not on good terms with tho family of the 
defondants, that these two young men had 
no property, no money, no business, nothing 
at all except their expectations from thoir 
grandfather. He stated that he did not know 
why these two young men wanted to borrow 
this sum of Rs. 18,000 and his only 
reason for making the loan was relationship. 
Tho exact relationship was that the grand¬ 
father s father's sister’s daughter was the 
mother of the plaintiff. Although, he says, 
that the relationship between their family 
and his was such, and is even now, that is in 
1919, that ho could not visit their houso, his 
heart was moved by this extremoly remote 
relationship for the two young men who wero 
already under tho caro of their grandfather, 
that ho advanced to them on no security at all 
a sum of Rs. 18,000. The story does not end 
there, because, on the 15th December 1915, 
again moved by relationship, ho advanced, 
according to his story, the further sum of 
Rs. 20,000 to these young men. He was un¬ 
able to tell the Court what possible legitimate 
use the young men could either have for tho 
Rs. 18,000 and still moro for tho Rs. 20,000 
alleged to have beou borrowed after so short 
an interval. Tho Suit No. 104 was in respect 
of tho one-half share of the promissory-note 

of tho 9th of July 1915, which he sought to 
recover from the younger brother, the elder 
having drifted into bankruptcy. After that suit 
had been decided, an application was made 
that Suit No. 163 of 1918 should be 
decided before another Judge and Mr. Lai 
Gopal Mukerji, who had decided the first 
case, very readily assented to the circum¬ 
stances surrounding the second promissory- 
note being investigated by another Judge, and 
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consequently that second case was decided by 
Mr. Jagat Narain. The plaintiff, therefore, 
has had two opportunities of putting forward 
his claim. Both Courts have decided against 
him and when the judgments of both Courts 
are looked at, although they differ in form, 
yet, throughout both judgments, there runs a 
strong disbelief in the honesty and truth of 
the plaintiff. We share that disbelief in 
honesty and truth, and we think both of theso 
were most regrettable transactions for a man 
who put himself forward as a man of position 
to enter into with these young men. 

The matter, however, must be carefully 
analysed and legal grounds must be shown 
for our viow that both of theso appeals must 
be dismissed. The plaintiff sued on a promis¬ 
sory-note. The defendant denied the exe¬ 
cution, denied receipt of tho consideration, 
and set up a story in paragraph 7 of the writ¬ 
ten statement, whioh we must accept as being 
regarded as a defence of fraud. The plaintiff 
went into tho witness-box. At the moment 
the case opened, all that the plaintiff 
need have done was to have proved tho execu¬ 
tion of tho document sued upon, and if he had 
obtained an answer by the defendant to au 
interrogatory that the document bore tho 
defendant’s signature, then all that he need 
have done was to have put in the document. 
But it happened to bo necessary in this 
case that tho plaintiff himself should go into 
the witness-box to prove that he actually 
saw tho defendant put bis name to the pro¬ 
missory-note in suit, and having commenced 
the story in tho examination-in-chief and 
proved the execution, ho asserted that be gave 
Rs. 18,000 in currency notes to these two 
young men. Ho was cross-examined on that 
matter and both Judges disbelieved in tho 
Grsb case that ho bad paid Rs. 18,000 to the 
young mon, and, iu tho second caso that he 
had paid Rs. 20,000. They did not believe 
that he had made a true statement about 
that matter. Ho swore that Rs. 20,000 wore 
paid over. They oertainly bad oxtremoly 
good grounds on which they could have come 
to that conclusion, beoauso when he was asked 
if ho kept account-books, ho said that he 
did ; “ an account-book is kept at my place 
but not in a regular way. In my account- 
book, there is an entry of Rs. 18,000 having 
been advanced. Tho daily oash balance of 
l C—59 


my treasury is entered in the accounts. The 
sum which was lent was included in the cash 
balance. I cannot produce my accounts. Tho 
reason is that, in the first place, they are not 
in a regular form, and, secondly, because all 
public and private matters are entered in 
them and I do not want to disclose them.” 
If any thing moro were needed to satisfy a 
Court as to tho untruth of the statement 
which tho plaintiff took upon himsolf to prove, 
namely, the giving of tho consideration, it is 
to be found in the story of the money. Ho 
says that he had, in July 1918, lying in 
his house this large sum of money. He says 
that, in Deoember, ho had also Rs. 20,000 
lying in his house. It was not deposited in 
any Bank but was simply a dead weight in 
the house. From tho evidence, it would 
appear that tho amount was in rupees, 
because, he says: " In order to carry the 

money to Delhi, I got tho oash changed into 
notes. I do not remember from whom I 
obtained the notes.” There was somo evi¬ 
dence given to suggest that ho himself was in 
debt and not likely to have so largo a sum as 
Rs. 18,000 and then Rs. 20,0JO lying idle at 
his house, available for a transaction of this 
kind. We agree entirely with tho views 
expressed in the two judgments, and, though 
it is undoubted that the onus docs lie upon 
tho defendant, in cases of this kind, to provo 
that no consideration was given, nevertheless, 
if a plaintiff when, as in this caso, considera¬ 
tion was denied iu tho written statement, goes 
into tho witness-box and if the result of his 
examination is such that ho fails to establish 
the point which bo sot out to make, namely, 
that ho gave the consideration, and tho Court 
is thus satisfied that ho did not give tho 
consideration which he alleges, the defendant 
can avail himself of that and has a right to a 
decree. This, in no way, trenches upon tho 
ordinary rule that the defendant must provo 
absence of consideration, if that is his caso. 
The result, therefore, is that both theso 
appeals must be dismissed with costs includ¬ 
ing fees on the higher scale. 

z. K. Appeals dismissed 
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SIND JUDICIAL COMMISSIONERS 

COURT. 


Second Civil Appeal No. 3 of 1916. 
August 21, 1923. 

Present Mr. Raymond, A. J. C. t and Mr. 
Madgowkar, A. J. C. 

MAHOMED MOOSA and others—Plaint¬ 
iffs—Appellants 

versus 

KAZI FATEHULLAH and others— 
Defendants —Respondents. 

Mortgage-Redemption suit—Mortgagor's tillc-Rc- 
demplton suit, nature of-Suil against auction-pur- 

<Ix If f uTc>\ 7 Y‘^0ce-Liv,iiation- Limitation Act 
(/A oj 1908), Sch. 1, Arts. 13-1, 114 and 143. 

A suit for redemption again-t an auctnn-purchascr. 
purchasing .ho right, title and interest of the mort- 
e.ige under a mistake that tho mortgagee was tho 

f ““ “ 0r , 0f the P ro Po r fcy sold, is govorned by 

Art. 148 and not by Art. 144 of Sell. I to tho Limita- 
tion Act. 

Dr.yanu Balaji, 12 Ind. Cas. 
J-6 3bB. l3o ; 13 Bora. L R. 1163 ; R a m Liar: v. 
Budhsam, 61 Ind. Cas. 546; 43 A. 161 is a L 7 
095 ; 2 U. P. L. R (A ) 332, distinguished. 

A suit for redemption is not a suit for pj.ssos.sion 
pure and siraplo. [p 469, col. 1 ] 

Articlo 131 of Soh. I to tho Limitation Act in 
terms applies to property purchased from tho mort¬ 
gagee and not to the right, titlo and interest of tho 
mortgagor parohased through Court at tho instance 
of a decree-holder against the mortgagee. p. 168, 
col. 2.] 

It is not opon to tho mortgagee to raise in a suit 
for redemption tho question of the titlo of tho mort- 
gagor from whom lie obtained possession, [p. lti'j 
col. 2.] 

Bholanith Sen v. Bahrain Dus, 70 Ind Cas. 932 • 
(1923) M. W. N. 025 ; Hi M. L T. 306 ; (1922) A. I It! 
(P. C.) 382 ; 27 C. W. N. 607 ; 18 L. W. IS (P. C ), fol- 
lowed. 


Appeal from the judgments and decrees of 
tho District Judge, Sukkur, in FirEt Appeals 
Nos. 141, 142 and 171 of 1911, dated the 13th 
October 1915, filed from tho judgment and 
decree of tho Sub-Judge, Shikarpur, in Suit No 
1244 of 1908. 

Mr. Tolasing Khushalsing, for the Appel¬ 
lants. 

Messrs. T.G. Elpliinston, Kimatrai Bhojraj, 
and Kcwolram Jithanand, for the Respon¬ 
dents. 

JUDGMENT. —This is a suit for redemp¬ 
tion of a mortgage of 1852 by the deceased 


mortgagor Suleman in favour of the deceased 
mortgagee Kazi Mahomed. The plaintiffs- 
appellants claim to be the heirs of the mort¬ 
gagor and their assignees. Defendants Nos. 
1 —13 were purchasers of a portion of the 
mortgaged property from two sons of the 
deceased mortgagee. Defendants Nos. 14—17 
were the heirs of the deceased mortgagee who 
did not contest the suit. Defendants Nos. 
18—22 wero the contesting heirs of the mort¬ 
gagee and are respondents Nos. 1—5 in the 
present appeal. Defendant No. 23, respondent 
No. 6, olaims through a purchase at a Court 
sale in 1876 of the 4/13ths of the mortgage 
property, from the sharo of Abdulla, third son 
of the deceased mortgagee. Defendants 
Nos. 24 and 25, respondents iNo?. 7 and 8, were 
joined during the suit as heirs of the deceased 
Emna, a daughter of tho deceased mortgagor. 

The contesting defendants did not admit 
the mortgage ; denied the ownership of the 
deceased mortgagor ; objected that the 
suit was bad for want of parties ; disput¬ 
ed tho identity of tho lands, and olaim- 
od that tho suit was barred under Arti¬ 
cle 134 or 144 of the Indian Limitation 
Act. The prayer for accounts in the trying 
Court was given up. Tho Court of first 
instance deoroed the suit except in regard to 
tho lauds in tho possession of defendants 
Nos. 1 —13 as against whom it held the suit 
barred under Articlo 134. It hold that tho 
defendants Nos. 24 and 25 had no right to 
redeem. In first appeal, after remaud for 
evidence on the last point, the District Court 
held that the last two defendants wore entitl¬ 
ed to redeem as heirs of the daughter of the 
mortgagor, and otherwise on facts confirmed 
the findings of the trying Court. But it held 
that tho suit was barred as against respondent 
No. G under Article 134. The suit was bad 
for tho absence of one Ali Akbar Shah, 
assigneo of liSth sharo of fifteen plaintiff?, 
and, therefore, dismissed the suit. 

Tho plaintiffs appeal, respondents Nos. 1 — 5 
being, as said above, tho original defendants 
Nos. 18—22, the contesting heirs and sons of 
tho mortgagee, respondent No. 6 being 
defendant No. 23 above, and respondents 
Nos. 7 and 8 being defendants Nos. 24 
and 25. Tho suit was instituted in 1908 and 
was decided by the oub-Judge in 1911 and 
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the tirst appeal was deoided in 1915. It is a 
matter for regret that the present second 
appeal of 1916 has been so long delayed in 
disposal. The death of one or the other of 
the numerous parties and the necessity of 
bringing their heirs upon the record are, how¬ 
ever, chiefly responsible for the delay. 

It was sought in second appeal to raise 
several questions of fact. Where, however, 
both the lower Courts have joined in 
concurrent findings of fact it is not open 
to the parties to raise them now, as, for 
instanoo, the identity of tho mortgaged 
lands. These lands were not on the date 
of tho mortgage all surveyed or cultivated, 
and were described with reference to the Canal 
from which they were irrigated by somewhat 
rough and ready boundaries. Both the Courts 
below have, however, gone very oarefully into 
tho question and have decided upon the 
materials before them. With that finding we 
see no reason to interfere. Similarly, on tho 
quostion of tho relationship of tho plaintiffs- 
appellants who claim to be tho heirs of tho 
deoeased mortgagor. 

Both the Courts held the mortgage proved 
on a certified copy of tho mortgage-deed of 
1851. Its admissibility is impugned in appeal. 
It is usual in Sind, as in other parts of India, 
for the original mortgage deed to he deposited 
with the mortgagee. His heirs were un¬ 
able or unwilling to produco it. Its existence 
was admitted by one of them in a previous 
suit for redemption in 1860. Wo agree, under 
these oircumstances, that the certified copy of 
tho registered deed of the mortgage is clearly 
admissible and both the Courts below were 
right in holding tho mortgage proved. As to 
the persons now entitled to redeem, the vast 
majority of Mahomedans in Sind, particularly 
in the Mufasil, apart from certain immigrant 
Mahomedan sects, suoh as, Khojas and Dowoodi 
Boras, are Sunnis, the mortgagor must be pre¬ 
sumed to bo such, there is no evidence that he 
was a Shia, and the District Court was, thero- 
foro, right in holding that tho appellants and 
tho respondents Nos. 7 and 8 wero the heirs 
of the mortgagor and prtma facie entitled to 
redeem. 

Tho history of the mortgaged lands is 
briefly as follows : — 

Tho deceased mortgagor Suleman had sold a 
half share and had mortgaged with possession 
the other half to the deceased Kazi Mahomed. 


After his death Kazi Mahomed died leaving 
throe sons and a daughter. In 1876 in execu¬ 
tion of a monoy-decree against one of his sons 
Abdulla the 4|ldths share of Abdulla was put 
up to sale through Court and was purchased by 
the decree-holdor Lalchand who disposed of it 
by a Will to his widow. Lalohand’s brother 
Choithram, respondent No. 6, purchased the 
widow s interest in it. In 1879 tho other two 
sons of Kazi Mahomed went under management 
and in 1888 the managor passed sale-deeds in 
respect of certain portions of the property of 
those two sons to the original defendants 
Nos. 1-13. 

It was also contended for the defendants in 
6 rsb appeal that this litigation was begun 
through the instrumentality of ono Chellaram 
at Shikarpur, that the plaintiffs had assigned a 
certain share of their olaim to him, and that 
ho was, therefore, a necessary party. The con¬ 
tention was not raised at the trial aud was not 
admitted by the plaiutiffs-appellauts, and fail¬ 
ed, hut it succeeded in regard to Ali Akbar 
Shah, the learned Distriot Judge holding that 
under a partnership doed Ex. 341 he was an 
assignee of l|8th share and was a necessary 
party, under O. XXXIV. r. 1, Civil Procedure 
Code. We aro of opiuiou that the Ex. 341 is 
not of itself sufficient to support tho finding 
that the suit must fail in the absence of Ali 
Akbar Shah. 

Tho assignment, if any, botween the plaint¬ 
iffs aud Ali Akbar Shah is not in evidonoo. 
The document of partnership between third 
parties in para 11 recitos : " We of tho first 
party have before this oonvoyed an undivided 
share of one-anna from purohase of eight- 
annas to Syed Main Ali Akbar Shah, Md. 
Syed Main Sufan Ali Shah, resident of Garhi 
Budhal Taluka Shikarpur. We will give him 
that sharo of one anna from our share of 
eight-annas. The second party will not bo 
responsible thoroto.” 

This statement of itself is not olear on tho 
point whether tho plaintiffs wero to give to 
Ali Akbar Shah his one-anna sharo after tho 
plaintiffs of tho first part had obtained their 
sharo of eight-annas from tho Court, or whe¬ 
ther under tho agreement between the plaint¬ 
iffs and Ali Akbar Shah the latter was tho 
proper party to sue in respect of that one-anna 
6 haro. On tho materials as they etaud, there¬ 
fore, Ali Akbar Shah might at the most bo a 
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proper party but ho is not proved to bo a 
necesssary party under O. XXXIV, r. 1, Civil 
Procedure Code ; Saduvalli v. Sodhashiv 
(1). ibis suit is properly constituted even in 
(AH Akbar s) absence and it cannot be dismiss¬ 
ed on that account: Shivubai v. Siddheswar 

v2). 

The other party on whose absence respon¬ 
dents Nos. 1-5 relied for dismissal of the suit is 
the Manager of Encumbered Estates. But when 
the property of the mortgagee goes into man¬ 
agement the claim of the mortgagor can hardly 
bo said to be a claim “ against the debtor 
of the property under management ” within 
the moaning of the said Encumbered Estates 
Act. The claim for redemption is not a claim 
for possession adversely to the mortgagee. It is 
the mortgagee whether with or 'without poss¬ 
ession who is the creditor and who, in default 
of payment of the amount due to him, has a 
claim against the property. We are not pre¬ 
pared to agree with the observations in Chi- 
karkhanv. Hetumal (3), that the test of such 
a olaim is whether the assistance of a Court is 
required or not to enforce it. 

The Courts are open to every legal claim. 
But as tho lands now claimed aro not in the 
possession of the manager the latter is not a 
necessary party. Similarly, it is not shown 
that Chellaram was a necessary party. Tho 
suit is not, therefore, bad for want of necessary 
parties. 

r Tho next question is as rogards limitation. 
To the property purchased by defendants Nos. 
1-13 and of which'they have boen in possession 
since 1888 Article 134 of tho Indian Limita¬ 
tion Act of 1877 clearly applies. The good faith 
whether of these defendants or of defendant 
No. 23 (respondent No. 6) is not challenged. 
The valuable consideration is also not disputed 
and it is, therefore, immaterial whether the 
Limitation Act of 187 1 or that of 1877 applies. 
In regard to the purchase by respondent No. 6 
the l-13th share of tho daughter of the de¬ 
ceased mortgagee it is not shown to have com¬ 
prised any portion of tho mortgaged laud. 
This sale may, therefore, be left out of account. 

In respect of the 4-13ths sharo purchased by 

(1) 51 lad- Ca3. 223 ; 43 B 675 ; 21 Bom. L. K. 
3G9. 

(2) G1 lad. Cafi. 590 ; »6 B. 100.i; 23 L2 0 m. L. K. 
405. 

(3) 2 Siad Sadr. Court Scl. Dec. 33. 


this respondent through Court in 1876 and of 
which the manager subsequently effected a 
partition and handed over possession, the case 
is, however, different. That sharo admittedly 
comprises a portion of the mortgaged land and 
the question in regard to this is, whether, as 
contended for the appellant, Article 148 applies, 
or whether, as is contended for the respondent 
I^o. 6, Article 134 or 144 applies. 

. Ifc is Q ow well established that Artiolo 134 
in terms applies to property purchased from 
the mortgagee and not to the right, titlo and in¬ 
terest of the mortgagor purchased through 
Court at the instance of a decree-holder against 
the mortgagee: Kalidas v. Kanhaiya Lai (4), 
Ahmed v. Baman ( 5),Bhagivan v. Bhagwan (6), 
Sher Nath Singh v. Mahipal Singh (7), the deci¬ 
sion relied upon for the respondents Chintamoni 
Mahapatro v. Sarup Se (8), was in respect of 
trust propeity and morely held that an auction- 
purchaser of 6uch a property at a sale in execu¬ 
tion of a decree against the trustee was not de¬ 
barred by section 10 of the Limitation Act iD 
relying upon limitation. The question whether 
Artiolo 134 or 144 applied was left open. In the 
presont case the sale-oortificato Ex. 194 un¬ 
doubtedly speaks of the property as“tho follow¬ 
ing property of the defendants ahovo-named ” 
and, out of theso, thirteen shares aro owned 
by tho defendants." Neverthloss, at the end it 
is recited that the plaintiffs, in the usual way 
havo purchased all right and interest of the 
judgment-debtors in the "within mentioned 
property." It appears, therefore, that it was the 
then plaintiff-deoreo-holder who alleged that 
tho property was of tho ownership of the judg¬ 
ment debtor Abdulla, sou of tho mortgagee, 
and purchased it himself evidently without 
enquiring from the Registration Office. Ib 
appears to us inadmissible, in these circum¬ 
stances, that a decree holder on such mistako 
or misrepresentation of his own by purchasing 
the right, titlo and iutorest of tho judgmont- 
debtor-inortgagoo could ho in a bettor position 
than tho latter as against tho owner-mortgag¬ 
or in a suit for redumption and, thereforei 

'A) 11 O. 121 lit p. 131 ; 11 I. A. 218; 8 Ind. Jur. 

GS 8 ; 1 Sar. I’. C. J. 678 ; 5 Ind. Deo. (N. S-) 839 
(P- C-). 

(5j 25 M. 93; 11 M. L J 323 <F. B-). 

IG) 9 A. 97 ; A. W. N. ( 1886 ) 303 ; 6 Ind. Doo. 

(N S) 497 

(7) A. W- N. *1905) 56; 2 A. L J. 1. 

( 8 ) 15 O. 703; 7 led Deo- (N. S ) 1052. 
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prima facie Artiolo 148 would apply against 
him no less than against the mortgagee. 

The only question is whether the auotiou- 
purchaser is entitled to rely on Article 144. 
For the respondents reliance is placed on 
Pcmdurang v. Dnyanu Balaji (9) and Ram 
Piari v. Budhsain (10). The former case was 
in regard to trust property aud the auction- 
purohaser was apparently a stranger purchaser 
and the sale certificate was unqualified. There 
was no question of the application of Article 
148 and the Court, therefore, held that the 
period of 12 years was applicable under Arti¬ 
cle 144. The latter case was a oase of mort¬ 
gaged property and is more favourable to 
the contention for the respondents. It may 
perhaps be distinguished on two grounds, first, 
that the property after being purchased had 
changed hands, and 12) that there had been 
large and substantial constructions and addi¬ 
tions on the land in Buit. At the same time, 
it appears to us that to give full offoct to the 
view in that decision would be to extoud the 
oxpress words in Article 134 ' purchased from 
tho mortgagee ” beyond what the Legislature 
appears to have contemplated. In the present 
case, as we have already said above, it was tho 
deceased plaintiff Lalehand, brother of the 
present respondents,who attached and brought 
the property to sale alleging absoluto owner¬ 
ship of the judgment-debtor, son of the mort¬ 
gagee. But he himself purchased it and it is 
his brother who has taken it over from his 
widow under the Will. A suit for redemption 
is not a suit for possession pure and simple 

c- Vlllli Setti Vl Kunhl UU Taramiyav. 

L ir Saheb v. Shibeli Sake’) (12). A suit for ro- 
domption such as the present is expressly pro¬ 
vided for under Article 148 and the auotion- 
purohasor or his assignee or his brother can¬ 
not, in the oircumstancos of tho present case, 
reduce the period of eixty yoars to a period of 
twolvo yoars by virtue of Article 144, which 
only applios to suits for possession of immove- 
ablo property or any interest therein not 
specially otherwise providod for, such as suits 


(9) 12 lad. Cas. 92G ; 30 B. 185 ; 13 Bom. L. 
11G). 

(10) G1 lud. Cas. 541; 13 A. 1G4; 13 A. L. J. 095 
U. P. L. R. (A.) 332 

(11) 43 Ind Gas 31 ; 40 If. 1040 ; 33 M. L. J. 321 
1917) M. W. N. C09. 22 M. L. T. 23G; G L. W. 4 

IF. 13.). 

(12) 57 Ind. Can. 568; 41 B 614; 22 Bom. L. R. 81 


for redemption. The suit as against res¬ 
pondent No. 6 and the portion of the mort¬ 
gaged property in his possession is nut, there¬ 
fore, barred. The so-called releases by tho 
brothers of the judgment-debtor do not affect 
this conclusion and need not, therefore, bo 
considered. Similarly, in respect of tho prop¬ 
erty which after the partition by the 
manager remained in possession of the heirs 
of the mortgagor, for the reasons already 
stated in considering the question whether 
tho Managor waB a necessary party, the suit is 
not barred. 

It was sought for the respondents to raise 
the question of titlo of the original mort¬ 
gagor Buleman to the property. It is 
not, however, open to the mortgagoo to 
resist redemption on that ground. It is not 
open to the mortgagor to object to tho 
passing of the usual mortgage-decree agaiust 
the mortgaged property on tho ground that 
they do not belong to him. As was held 
by the Privy Council in tho very recent case 
of Bholanath v. Balaram Das (13). No more 
is it open to tho mortgagee to raise in a suit 
for redemption the question of the title of tho 
mortgagor from whom ho obtained possession. 
Nor is there any question of partial redemp¬ 
tion hero or of the equitios for or against it. 

This substantially disposes of the present 
appeal. Wo set aside tho decree of tho Dis¬ 
trict Court dismissing the suit, and grant tho 
appellants and respondents Nos. 7 aud 8, a 
decree modifying the decreo of tho Court of 
the first instance as suggested by the learned 
District Judge in case his view that tho suit 
was bad for nou-]oinder of Ali Akbar Shah 
was set aside aud adding to it redemption of 
the lauds in the possession of tho respondent 
No. 6, the total lands allowed to be redeemed 
being shown in the accompanying schedule. 
Respondents Nos. 1 to 6 must pay the costs 
of tho appellants throughout except costs of 
the appeal by tho appellants in tho District 
Court in regard to the lands in the possession 
of deioudauts Nos. 1 to 13. 

N ‘ H * Appeal accepted. 


r t on-. 7“o<i A !' , w 525: 81 M. 

fa r ‘ L U ‘ (R C } y82; 27 w - N - G0 ? ; 

lb Li. \Y. 48 (P. 0.). 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 453 of 1921. 

December 15, 1922. 

Present ; —Mr. Justice Rafique aud Mr. Justice 

Piggot. 

RAGHUNANDAN SINGH— Defendant- 

Appellant 

versus 

MULAK RAJ SINGH and another— 
Plaintiffs—Respondents. 

Gustom — Pre-emption —Wajib-ul-arz, entry in, in. 
terpretation oj —Mahal including shares in difjermt 
villages—Go-sharers in thoks, position oJ. 

A certain mahal included shares in sixteen different 
villages, and a single wajib-ul-arz was drawn up for 
the outiro mahal■ The pre-emptive clause of the 
Wajib-ul urz pi rood persons entitlod to claim pro-emp- 
tion in threo categories, viz., near co-sharors, co-shar¬ 
ers in the same thok as the vendor, and co-sharers in 
thoks othor than that of the vendor : 

Held, (J) that for purposes of preemption tho whole 
mahal must be treated as a singlo unit and every 
thok appertaining to tho mahal in whitover village it 
may be situatod was a thok of tho mahal ; 

(2) that under tho third olauso of tho wajib-ul-arz 
no proferonco was given to co-sharors who shared in 
tho proprietary rights in thoks othor than that of tho 
veulor but in tho same village as tho vendor, as 
against co-sbarers in tlwks other than that of tho 
vendor situated in different villages. 

Appeal from a decree of tho District Judge, 
Azamgarh, dated tho 23rd December 1920. 

Mr. K.N. Katju, for the Appellant. 

Mr. P. L. Danerji, for the Respondents. 

JUDGMENT. —The two appeals before us 
are by tho vendee-defeudant against decrees 
passed in favour of rival pro-emptors in res¬ 
pect of a singly transfer by way of sale. Tho 
point upon which tho two Courts below have 
differed is in reality a simple one. It dopends 
upon the very peculiar constitution of tho 
mahal to which tho share which was the sub¬ 
ject-matter of tho transfer sought to bo pre¬ 
empted appertains. This mahal, known as 
mahal Lalman, includes shares in sixteen 
ditleront vil'ages. A singlo wajib-ul-arz was 
drawn up for tho outiro mahal. In tho re¬ 
cords of proprietary rights drawn up for each 


of the sixteen villages there is a separate 
specification of the co-sharers in mahal Lal¬ 
man and these co-sharcs are assigned to differ¬ 
ent thoks in each particular village. The 
transfer with which we are concerned includ¬ 
ed fractional shares in six different villages. 
The pre empbivo olause of the Wajib-ul-arz 
placed persons entitled to claim pre-emption 
in three categories,—near co-sharers.co-sharers 
in the same thok as the vendor, and co-sharers 
in thoks other than that of the vendor. It 
has been finally determined by the Courts 
below that neithor the vendee nor the pro- 
emptor falls in the category of near co-sharers, 
aud wo havo nob been asked to re-consider that 
finding. Admittedly, neither the pre-emptor nor 
the vendee is a co-sharer in the same thok 
with the vendor. The Trial Court held that 
both fell in the third category of co-sharors in 
thoks other than that of tho vendor, and on 
the basis of this finding dismissed both the 
claims for pre-emption. The lower Appollate 
Court has based its decision upon reasoning 
which we do not find it easy to follow even 
after hearing a full exposition of the point 
from the learned Counsel who roprosonts the 
respondents. It seems to us to enter into 
metaphysioal speculations which should not 
bo permitted to inlluenoo the decision of the 
plain question now before tho Court. That 
question is whether tho vendee, as well as 
tho pre omptor does* or doos not fall under 
feh'.o category of being a oo sharer in mahal 
Lalman, holding a share in a thok other than 
the thok of tho vendor. It seem to us that 
this question can only be answered in the 
affirmabive. The learned Distriob Judge has 
found that in one village only, uamoly Mobi- 
uddinpura, are the names of the vendee and 
the pre emptors to be found in tho reoord of 
propriotary rights as co-sharers >n thoks other 
than that of tho vendors. In the remaining 
five villages affected by this aalo-deod tho 
pre-empbors appear as co-sharers in thoks other 
than that of tho vendor while tho name of the 
vendoe does not appear at all. If, however, it 
he conceded, as it must bo, that the Record of 
Rights on the basis of which pre-emption is 
claimeJ was drawn up for the mahal Lalman 
considered as a single unit, it follows that 
every thok appertaining to that mahal, in what- 
ovor village it may be situated, is a thok of 
mahal Lalman. Tho learned District Judge 
has really inserted a fourth category in the 
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Record of Rights between the second and the 
third. He thinks that it must have been 
intended to give preference to co-sharers who 
shared in the propriotary rights in tholes other 
than that of the vendor, but in the same vil¬ 
lage as the vendor, as against co-sharers in 
thoks other than that of the vendor situated 
in different villages. We can only say that, 
whatever the reasons for it may be, the 
wajib-ul-arz does not contain such a category 
and we are unable to read any such category 
into the specification therein given. We, 
therefore, accept these appeals and set aside 
the deoree of the lower Appellate Court and 
restore those of the Court of first instance, 
with costs in favour of the defendant, Raghu- 
nandan Singh, throughout, including in this 
Court fees on the higher scale. 

z - K - Appeals allowed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Miscellaneous Civil Appeal No. 10 of 

1923. 

December 21 , 1923. 


Present Mr. Baker, Offg. J. C., and Mr. 
Prideaux, A. J. C. 


SONBA — Applicant—Appellant 


versus 

NARAYAN— Non-Applicant—Respondent. 

Guardians and Wards Act (Vlll of 1800), **. 20, 47 — 
Order sanctioning sal of minor's property—Review, 
pnoer oj —Appeal, whether lies . 


An ap.poa 1 lies under seolion 47 o( the Guardians 
and Wards Act against an order of the District Judge 
roviowing his own proviom ordor sanctioning a sale 
oi the minor’B property. 


Lachvii Prasad v. Da Idco Dube, 41 A. 458- 20 A 
J* 3J0 ; (1928) A. I. R. (A.) 14, distinguished. 


It is open to a District Judge in the interests of a 
minor, to review his own ordor sanctioning a sale of 
too minor’s proporty. 


Babu Ram v. Said-un-ni$sa , 20 Ind. Car 916 ; 35 A. 
499; 11 A. L. J. 783 \Prcm SukJulas v. Lachmi Tcwari . 
46 Ind. Car 542, distinguished. 

Clihitar Mai v. Jagannath Prasad , 29 A. 213 ; 4 A. 
L. J. .24 ; A. W. N. (1907) 25 ; Nagardas Vacliraj v. 
An a ndrao Bhai , 31 B. 590 ; 9 Bom. L. R. 495 ; Sultan 
Singh v. Hashmat Ullah , 29Iod. Car 801 ; 10) P. R 
1915 ; 119 P. W. R. 1915 ; 33 P. L R. 1916, roliol on.' 

Appeal from the order of the District Judge, 
Nagpur, dated the 22nd April 1921, in 
Mis. Judicial Case No. 30 of 1921. 

Dr. H. S. Gour, for the Appellant. 

Sir B. K. Bose and Mr. M. B. Niyogi, for 
the Respondent. 

JUDGMENT.—Goviudrao Balkas, a plea¬ 
der of Nagpur, died some years ago, leaving a 
minor daughter named Manorama. Mat. 
Radhahai was made guardian of the girl’s 
person and^ Vishwanath Sadasheo Anekar, 
pleader of Khamgaon, was appointed guardian 
of her proporty. The latter on tho 4th of 
January 1922 applied to tho Court for permis¬ 
sion to sell an eight-annas share in mouza 
Saonga belonging to tho minor, the object of 
tho sale being to pay off debts duo by tho de¬ 
ceased father. Ho stated in his application 
that he had agreed on 3rd January 1922 to sell 
the said half share to Sonba Patel for 
Rs. 3<,500 and he askod for permission to 
execute a sale-deed in Sonba Patois favour. 
We quote in full the following order passed 
on the 7th January 1922 on this application. 
It is as follows :— 

(luardiau of minor Manorama has ap¬ 
plied tor permission to sell minor’s intorest 
in mouza Saonga for Iis. 37,500 to 
enable him to pay off the dobts incurred 
by minor’s deceased father Govindrao 
Cadkas. 1 am satisfied that the salo 
is inevitable and is fully supported by 
legal necessity and I, therefore, accord my 
sanction to tho same. Draft of tho sale- 
deed should be put up for my approval 
before execution of tho sale-deed by tho 
guardian.” 

No sale-deed was, however, executed in 
accordance with the above order, the roason 
for the delay being that tho guardian had to 
apply to the Collector for sanction to soli culti¬ 
vating rights in the sir appertaining to Mauo- 
rama’s share of mouza Saonga. On tho 21st 
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of January 1922 Sitaram Patel, the owner of 
the other half share in the village, applied to 
the Court to allow him to purchase the minor’s 
eight-annas share for Rs. 42,COO, and on the 
1st of February 1922 Narayan son of Raghoba 
Patel, also applied to the Court stating that 
he was willing to purchase the girl's share 
for Rs. 40,000. Sonba Patel was told of 
those applications and the statements of the 
Parties were recorded on the 1st of April 1922. 
On that date Sitaram and Narayan Patel otter¬ 
ed Rs, 46,000 for Manorama’s share. Sonba 
raised h.s bid to Rs. 45,500 without prejudice to 
his rights under the contract, dated 3rd Janu¬ 
ary 1922 entered into by him with the guard¬ 
ian of the property. He refused to give more 
for the share. Sitaram and Naraiu deposited 
Rs. 46,000 n Court. 

The lower Court holds that in a case like 
the present it was not bound by the order 
sanctioning the sale to 'onba but that in the 
interest of the minor it was bound to accept 
the highest offer after L .ving given Sonba a 
chance of buying at the same price. 

It is argued hero that the District Judgo 
did not set the sale to Soubu aside. But though 
there was an order sanctioning thy sale it 
is obvious that the document that would 
evidence that sale had not been executed and 
no real sale had taken place. It is contended 
that, under section 48 of Act VIII of 1690, the 
District Judge’s order sanctioning the sale to 
the appellant was final and not open to review 
or revision by tho Distriot Judge. He was 
functus officio once having passed tho order. 
The order, it is argued, might lie opou to 
revision in this Court but could not bo changed 
by the District Judge himself. Wo are refer¬ 
red to blic following cases : Balm Ram v.Said 
ud-Nissa (I) and Prcm Sukhdas v. Lachmi 
Tewari (2) but iu tho latter case the sale-deed 
had been executed and registered before the 
District Judgo changed his mind. Under 
section 29 of tho Act a guardian is bound to 
got the sanction of the Court for sale and he 
got tho general sanction on tho 21st Septem¬ 
ber 1921 before ho could 6ell either Kanri or 
Saonga to pay oil the debts of the minor'6 de¬ 
ceased father. Ho then had to negotiate and 
on tho 7th January 1922, having found a pur¬ 


chaser, placed the matter again before the 
Court and the sale was then sanctioned. 

It is contended for respondents that 
Sonba’s oase had not advanced beyond an 
agreement to convey, the document not betog 
executed, and that the transaction was in a 
preliminary stage where it was open to the 
District Judge to resile from his former sanc¬ 
tion. It is also contended that no appeal lies. 
Lachmi Prasad v. Baldeo Dube (3) Sis quoted 
in support of the last contention, but that 
case merely lays down that no appeal 
lies from an order passed under section 30 of 
the Guardians and Wards Act. Jt seems to us 
that under section 47 an appeal does lie 
in the present case; Wo are of opinion that 
tho District Judgo was, iu the interest of the 
minor, competent to review his own order. 
There is authority for this proposition : sco 
Ghhitar Mai v. JaganNath Prasad (4 ),Nagar- 
das Vachraj v. Anandrao Bhai (5) and Sultan 
Singh v. Hashmat Ullah (6). The District 
Judge had, when ho first sanctioned tho sale 
of the half share of the village to Sonba, 
obviously made no attempt to ascertain tho 
real value of that half share or what could 
bo obtained in tho open market for it. The 
37,000 rupees was not even approximately 
the correct figure, and we think, looking to tho 
detriment that would acorue to the minor if 
tho first order had been sustained, that the 
District Judge was right in accepting tho offer of 
tho highest bidder. A belated offer is made 
in this Court by the appellant that ho is 
willing to pay Rs. 47,000 for the property, 
but this is far too lato. His former offer of 
Rs. 45,500 was a conditional offer and the 
Judge was within his rights in rofusing it. The 
result is that this appeal fails and is dismissed 
with costs. The appellant will pay the res¬ 
pondents’ costs. 

z. K. Appeal dismissed. 

IP) 44 L. 463 ; 20 A. L. J.,390 ; (1923) A. I. R- UJ 
14 . 

(4) 29 A. 213; 4 A. L. J. 21 ; A. W. N. (1907) 25. 

,5, 31 B. 690; 9 Bom. L. K 496 
(6) 29 lad Cas. 804 ; 109 P. R. 1916; 119 ?• 
W. R. 1916; 38 P. L. R. 1910. 


(1) 20 led. Cas. 91u ; 36 A. 493; 11 A. L. J. 783. 

(2) 40 led. Gas. 642. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 168 of 1919. 

January 3, 1922. 

PresentMr. Justice Rafique and Mr. Justico 

Lindsay. 

MAHOMED ISMAIL KHAN— Plaintiff- 

Appellant 

versus 

HASAN ALI KHAN and another— 
Defendants —Respondents. 

Breach of contract —Sale of goods- Mutual obligations 
—burden of proof. 

In a oa^e arising out of the breach of a oontract for 
the sale of goods, in which there are mutual obliga¬ 
tions on the partios, it is for the plaintiff to show 
that on the date fixed for performance of the oontract 
ho was ready and willing to perform his part of the 
oontract. If he is the purchaser it may not be neces¬ 
sary for him to prove that he made an actual tender 
of the money, but it is incumbent on him to show 
that he had made arrangements for the purchase- 
money and was in a position to hand it over to the 
defendant as soon as ho was satisfied that the bulk of 
the goods was in accordance with tho sample and 
that everything was satisfactory, [p. 477, ool. 1.] 

Appoal from tho decision of the Sub Judge, 
Meerut, dated the 30th January 1919. 

Messrs. Tej Bahadur Sapru and Surewlra 
Nath Sen and Iqbal Ahmed, for the Appellant. 

Mr. S. Sulaiman, for the Respondents. 
JUDGMENT. —The plaintiff, Mohamad 

Ismail Khan, who has died sinco tho institu¬ 
tion of the suit and is now represented by his 
heirs, brought tho suit, out of which this ap¬ 
peal has arison. to recover Rs. 9,000 odd by 
way of damages for breach of contract. 

There wore two defendants in the case (1) 
Hasan Ali Khan (2) Najirulla Khan. 

Briefly put, tho case for the plaintiff was 
that, on or about tho 14th September 1916, 
he entered into a contraot with the first defen¬ 
dant for the purchase of a quantity of indigo 
at tho rate of Rs. 200 per factory maund. 
The agreement between tho parties was that 
the indigo should be delivered to the plaintiff 
about the end of October. The caso for tho 

I C—GO 


plaintiff was that, on the 7th of November 
1916, the defendant, Hasan Ali Khan, refused 
to give him delivery, thereby breaking the 
contract. 

It may bo mentioned here that tho second 
defendant was more or less a nominal defend¬ 
ant in the case. He is the servant of the 
first defendant and is said to have boon a part¬ 
ner in the indigo business to the extent of a 
one-anna share. 

The defonce raises two main pleas, 
namely :— 

(1) that there was no complete contract 
between the defendants and the plaintiff, 
and 

(2) that, if there was a contract botween 
tbo parties, the defendants had not been guilty 
of breach of oontract, but, on the other hand, 
tho plaintiff himself had made default. 

Tho learned Subordinate Judge seems to 
have been of opinion that there was no com¬ 
plete contract between the parties. IIo fur¬ 
ther hold in tho defendants’ favour that, if 
there was a contract, tho party in default was 
tho plaintiff himself who was, therefore, not 
entitled to recover. 

In appeal hero, the caso which was 
raised by way of defence to the offect that 
thore was no complete contract between tho 
parties, has been abandoned and rightly so. 
There can be no doubt whatever on tho ovi- 
donce in the caso that a contract was entered 
into between thoso parties on tho 14th 
September 1916, for tho sale and purohaso of 
indigo. 

Tho necessary facts are all admitted in tho 
statement made by tho first defondant when 
ho was oxaminod as a witness in Court and 
tho letters which passed between tho parties 
amply prove that there was a contract made 
between them on tho date above mentioned. 

There can, indeed bo no doubt that tho 
first defondant seems to have desired that 
tho terms of the contract should bo reduced 
to writing. He seems further to have desired 
that a substantial sum of money should be 
deposited with him as earnost-monoy, and it 
was because tho plaintiff had refused to reduce 
tho contraot to writing and to supply tho 
Rs. 2,000 demanded by way of earnest money, 
that the plea was put forward to the effeot 
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that the contraot between the parties was not 
complete. 

We need say nothing more about this part 
of the case. If the first defendant desired to 
have any special terms made after the date 
upon which the contract was entered into, 
that would not affect the contractual relations 
already established between the parties. 

The only question, therefore, with which 
we have to deal is, whether the plaintiff him¬ 
self was in fault or whether the defendant 
wrongfully refused to give the delivery aud 
was thereby guilty of breach of contract. 

It appears that, in the month of September 
when the contract was made, the indigo 
which was the subject matter of the bar¬ 
gain botweon the parties, had just been 
manufactured. It was not possible at that 
timo to fix a definite date for delivery 
before the manufactured cakes had boon dried. 
It was not possible at tho timo the parties 
entered into tho contract to fix any definite 
time by which tho drying process would bo 
comploto. Consequently, it must be taken 
that, under tho arrangement come to between 
tho parties, it was for tho first defondant to 
fix tho date of delivery. 1 Io was in charge of 
tho indigo which was stored in his Factory 
and ho was responsible for getting the indigo 
into marketable condition. Ho was further 
under an obligation to soo that tho indigo was 
properly packed. 

There can, we think, be no doubt that at 
tho timo the contract was made, a sample of 
tho indigo was giveu to tho plaintiff. Con¬ 
sequently, when tho time for dolivery came, it 
was the plaintiff 's right to have an inspection 
of tho indigo which was being offered to him, 
so that he might compare it in bulk with tho 
sample which was in his possession. Lastly, 
it is clear that, on tho terms of tho oontraot, 
tho plaintiff was under an obligation to pay 
for this indigo at tho time of delivery. The 
amount in question was about Rs. 11,000. 

Wo have been roferred to certain letters 
which passed between the parties from tho 
middlo of September till tho beginning of 
November. We do not propose to discuss this 
correspondence. It is sufficient to say that it 
appears that the partioe wore not disposed to 
trust each other regarding the fulfilment of 
tho contraot. Each party 6eems to have re¬ 


garded tho other with suspicion and, in short, 
they seem to have been dealing with eaoh 
other at arm's length. 

On the 1st November 1916 the defendant 
wrote a letter, Exhibit 6, page 30 of the ap¬ 
pellant’s book, informing the plaintiff that the 
goods would be ready for delivery at the Fac¬ 
tory at Chidauli on the 15th November 1916. 
The plaintiff was asked to attend at the Fac¬ 
tory on that date, either in person or through 
a karinda and to bring with him a sum of 
Rs. 11,000, the approximate value of tho goods 
In this letter the defendant, Hasan Ali Khan, 
wrote that, if tho plaintiff did not appear on 
the dato in quostion or send an agent, he 
would hold the plaintiff liable for a broach of 
contract and would arrange otherwise for the 
disposal of his goods. 

The plaintiff replied to this letter by a 
letter dated tho 4th Novomber 1916. He took 
up a controversial attitude over the matter 
and said that ho did not understand what the 
first defendant moant hy saying that the time 
for dolivery had been Gxed. He disputed this 
statomont and said that no timo had boon fix¬ 
ed for dolivery nor was it possible that any 
time could bo lixod because the indigo could 
not bo weighed until it was in a dry state. In 
this lottor, moreover, the plaintiff wrote to 
tho defendant that tho latter's indigo was not 
yet dry and he suggested that nothing more 
should bo dono until tho plaintiff himself had 
seen tho indigo and was satisfied that it was 
in a dry condition. We may say here that it 
is not apparont how tho plaintiff could possi¬ 
bly know whether tho indigo which was 
lying in the Factory was or was not in a 
dry state. His statement that it was not fit 
for delivery seems to have been based on some 
inferences which lie drew from the state of 
indigo in some other Factories of which ho 
professed to have somo knowledge. 

The plaintiff admittedly did not attend at 
tho Factory at Chidauli on the 5th Novomber 
1916. When he was cross-examined on this 
point and asked to explain, his answer was that 
he did not go to tho Factory on the date in ques¬ 
tion bccauso ho had no time. He admittedly 
turned up in the village of Chidauli late in tho 
evening, on tho 6th and, on the 7th, he ap¬ 
pears to have written a letter or two to the 
defendant. 
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The defendant admitted that he had receiv¬ 
ed one of these letters and stated in Court 
that he had sent an answer to the plaintiff, a 
copy of which is on the record (Exhibit D). 
The plaintiff, in his turn, denied ever having 
received this letter. 

In his cross-examination, the plaintiff ad¬ 
mitted that when he went to Chidauli on 
the 6th November, he had no money with 
him. His statement in Court was that tho 
defendant had asked him to send the money 
in notes after weighment of the goods 
had been made. This latter statement, it may 
be observed, does not appear to be truo, for it 
is in direct conflict with what had been stated 
by tho first defendant in his letter of the 1st 
November, in which he insisted that the pur¬ 
chase-money, namely, Rs. 11,000, should be 
brought to tho Factory on the 5th November. 

The plaintiff remained in Chidauli the night 
of the 6th, the whole of the 7th of November 
and left there on the morning of the 8th of 
November. It is an admitted faot that all 
this time he never wont near tho first defend¬ 
ant’s Factory although the evidence shows it 
is situated only a hundred yards from the 
house in which the plaintiff was staying. 

Tho plaintiff was cross-examined on this 
point and said that he would have weighed 
the indigo if he had known that it was in 
a dry condition. He went on to say that 
tho defendant did not show him tho in¬ 
digo, and he seems to have put forward 
this as an exouso for not taking delivery. 
With regard to this, it may well be asked how 
the defendant oould have shown the plaintiff 
the indigo when tho latter refused to go near 
tho Factory. The plaintiff added by way of 
explanation that he did not care to come to 
the Factory because he and the defendant 
were not on good torm6 after tho correspond¬ 
ence which had passed between them. 

As opposed to this, wo havo the sworn state¬ 
ment of tho first defendant whose story is to 
the effect that, after sending tho letter of the 
1st Novomber 1916, he went to the Factory 
at Chidauli on the 5th and was ready to givo 
delivery to the plaintiff whenever he camo. 
Tho plaintiff failed to appear on tho 5th or on 
the Gtb, and the story is that, in tiioso circum¬ 
stances, the first defendant camo to the con¬ 
clusion that tho plaintiff did not intend to 


take delivery. The defendant, therefore, bo- 
gau packing up the indigo in lines. He admits 
that he met the plaintiff at dinner on the 
ovening of tho 7th at the house of a oommon 
friend, one Raham Ali, and he deposed to a 
certain conversation which ho had with tho 
plaintiff—a conversation which the plaintiff 
denies. 

We havo on the record the statement of 
Raham Ali, the gentleman at whose houso 
both the parties dined on tho night of tho 
7th of Novomber. We have no reason to 
doubt the truth of the statement made by 
Raham Ali in Court. He seems to have been a 
friend of both parties. Raham Ali knew about 
the indigo business whioh was being carried 
on at Chidauli and he states that whon the 
first defendant came to Chidauli on the 5th of 
November, indigo cakes were dry and ready 
for packing. The witness himself saw some 
of the packing done and he states definitely 
that lie examined tho goods and found that 
tho cakes were in a dry condition. Speaking 
about tho visit of tho plaintiff, ho deposes 
that tho plaintiff wroto a lotter which he sent 
to the first defendant by one Mahfuz Ali and 
he further swears that Mahfuz Ali brought a 
reply to his letter. In addition to this, the 
witness stated that, in consequence of a 
request made to him by tho first defendant, he 
spoke to the plaintiff Mahomed Ismail about 
taking delivery of tho indigo. Tho witnoss 
swears that when this message was given to 
tho plaintiff, tho latter said that ho would 
have the indigo weighed and that tho money 
would be paid on the date Gxcd for paymout. 
Tho plaintiff further added that ho had 
brought no money at that time and he con¬ 
cluded by saying that if the first defendant 
refused to delivor the indigo, ho would ‘‘see 
to it." In other words, lie threatened to 
tako proceedings against tho first dotoudant. 

Wo have no doubt at all, on the statement 
of this witness Raham Ali, that, on tho 5th of 
Novomber, the indigo in the defendant’s 
Factory was ready for delivery and in good 
marketable condition. There is no foundation 
whatever for the position taken up by tho 
plaintiff, namely, that tho indigo could not, 
on that date, have been in a fit condition for 
packing on account of its being wet. As wo 
have said, the plaintiff bad no personal 
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knowledge whatever of the state of the indigo 
inside the Factory for he never went near it. 

We have also mentioned a letter, Exhibit 
D, which was admitted in evidence in the 
Court below. This is an office copy of the 
letter which the first defendant says he sent 
to the plaintiff on the 7th November 1916. 
It has been objected before us that this docu¬ 
ment ought not to have been received in evi¬ 
dence as it was produced at a late stage of tbe 
case. The record shows that tho other docu¬ 
ments in tho case wore filed cn tho 6th April 
1917. This document, on the other baud, was 
not put into Court till tho 19th December 
1917, tho date on which the witnesses began 
to bo examiued. It is apparent, however, that 
before this, i.c., in tho month of July, the de¬ 
fendant had called upon the plaintiff to pro¬ 
duce tho original letter of which Exhibit D 
was a copy. The record shows that this notice 
was served upon tho plaintiff's Counsel and 
there is nothing to show that tho document 
was brought to Court. In fact, from what 
tho plaintiff himself aftorwards stated in 
tho ovidonce, tho document could not have 
been brought to Court on the assumption 
that tho plaintiff’s statement is true, for his 
story is that ho never got any such letter. 
Wo do not believe tho story for tho plaintiff 
on this point. Wo have the statement of 
Rahman Ali that when a letter was sent to 
the defendant on the morning of tho 7th of 
November, a reply to that letter was brought 
by Mahfuz Ali; tho messenger Mahfuz Ali 
was examiued and, when making his state¬ 
ment regarding this particular inoident, ho 
stated that ho took tho letter to tho defendant 
in tho morning aud came back with a letter. 
Ho at onco withdrew his latter statement aud 
6aid that ho got no letter from tho defondaut, 
saying that ho had made a mistake in stating 
that an auswcrihad been givou to him by the 
dofeudaut. Wo think wo may safely take it 
that, as a matter of fact, the first defendant 
did reply to the letter sent by tho plaintiff 
on tho morning of the 7th November, and 
that Exhibit D represents the contents of tho 
letter whioh was sent by defendant No. 1. 
If that letter is acted upon, it seems to 
us to be abundantly clear that tho defend¬ 
ant offered delivery of tho goods on tho 
7th of November, in this letter ho says that 
ho had been waiting for tho plaintiff for two 


days and that he had lost all hopes of the 
plaintiff taking delivery and had, therefore, 
begun to pack the indigo up with the object 
of sending it to Khurja. He, however, offered 
tho plaintiff another opportunity of taking 
delivery aud said that he might examine the 
indigo which was already packed aud inspect 
the indigo which had not been put into the 
boxes. He intimated that delivery would bo 
on the spot but only on condition that tho 
plaintiff brought the money with him. 

Wo have to chose, therefore, between these 
conflicting stories told by tho plaintiff on the 
one hand, and tho first defondaut, on tho 
other, aud, after a careful consideration of all 
the evidence, we bold that the story of the 
defendant ought to be aooepted. It is, we 
tbiuk, supported in very material particulars 
by tho testimony of the witness Raham Ali 
whose bona fidcs wo have no reason to suspeob. 

It has been urged upon us with con¬ 
siderable force that tho probabilities aro 
all in favour of tho defendant having 
refused delivery and tho plaintiff being 
desirous of taking it. There can, wo think, be 
no doubt that subsequent to tho date of the 
contract, tho market prioe of indigo had risen 
considerably. The plaintiff says that tho first 
defendant wanted to back out of his bargain 
in order to profit by the ri6o in the prioe, and 
it is argued that, with this rise in prioe, the 
plaintiff stood to make a very substantial pro¬ 
fit and would nob, therefore, likely have de¬ 
clined the delivery if the goods were ready for 
him. There is, no doubt, considerable foroe 
in this argument bub ono thing has to be ro- 
mombored aud that is this, namely, that, under 
the terms of tho contract, tho plaintiff was 
under au obligation to produce a sum of about 
lie. 11,000 at the time tho delivery was to ho 
given and, alter au examination of the evi¬ 
dence, we have come to the conclusion that the 
real roason why tho contract was not complet¬ 
ed was that the plaintiff could not find the 
mouoy. His conduct on tho 7tb of Novem¬ 
ber at Chidauli scom6 to us to bavo beon 
altogether inconsistent with any notion of 
au intention on his part to take deli¬ 
very. It is quite inexplicable to us why 
ho failed to go over to the Factory a 
few hundred yards away, aud satisly him¬ 
self that the goods which were being 
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offered bo him were up bo sample and in a fib 
condibion bo be pub upon bhe markeb. He 
asks ua bo hold bhab bhe defendanb really had 
no inbonbion of offering delivery on bhab dabe 
and bhab, in facb, bhe goods were nob in a fib 
condibion bo be delivered on bhab dabe. On 
bhis labber poinb, bhe plainbiff admibbedly has 
no knowledge of his own and bhe obher evi¬ 
dence in bhe oase shows bhab bhe indigo was 
dry and fib for packing. Again, we are nob 
sabisfied wibh the plainbiff s explanation of his 
failure bo go bo Chidauli on bhe obh of Novem¬ 
ber, bhe dabe which was fixod by bhe tirsb 
defendanb. As we have poinbed oub, bhe 
only answer ho could give regarding bhis failure 
was bhab, on bhe dabe in question, he could 
find no time. 

In a ease like bhis, in whioh bhere were 
mubual obligations on bbe parbies, ib was for bhe 
plainbiff bo show bhab, on bhe dabe fixed for per¬ 
formance of bhe coubracb, he was ready and 
willing bo perform his parb of bho bargain. Ib 
may perhaps nob have been necessary for him 
bo prove bhab he made an aobual bender of bho 
money bub ib was, ab any rabe, incumbeub on 
him bo show bhab he had made arrangemonbs 
for bhe purchase-mouey and was in a posi¬ 
tion bo hand ib over bo bhe fir6b dofondaub as 
soon as ho was sabisfied bhab bulk of bhe goods 
was in accordance wibh bho sample and bhab 
everybliing was satisfactory. lie admibbedly 
made no abbempb bo compare bhe bulk oi bhe 
goods wibh bbe sample or, in facb, bo do any 
obher tiling which he was bound to do under 
bho berms of bho contraob. As we havo said, 
bho impression which is left upon us atber a 
perusal of bbe evidonoo in bbe case iB bhab bho 
plainbiff was in embarrassed circumstances 
and could not find the money, Rs. 11,000, ab 
bhe time when ib was wanted. We are satis¬ 
fied, therefore, that, though bhe judgment of 
the Court below is open to criticism on oertain 
other grounds which wo need not pause to 
consider, the learned (Subordinate .Judge was 
right in holding bhab the plaintiff had failed to 
prove his case that the defendant was guilty 
of broach of contract. In these circumstances, 
the suit was rigbtly dismissed and bhis appeal, 
therefore, fails and is dismissed wibh costs 
including in this Court fceB on the higher 
scale. 

Appeal dismissed. 
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Civil Procalure Code (Act V oj 1908), s. 17— Award 
proceedings, whether suit—Order in execution—Appeal, 
whether competent—Limitation Act (IX of l'JOS), 
Sch. I, Art. 182— Proceedings necessary to ascertained 
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For tho purposes of section 47, Civil Procedure 
Code, an award must be considered to be a decree in 
a suit and the award proceedings must be deemed to 
be a suit. Therefore, an appeal would lio against an 
order under execution although that execution was of 
an award and not of a decree in suit. 

If iu a oase where no appeal really lios an appeal is 
bona-fide presented to tho Court which would havo 
tho power to entertain an appeal if such a one lay, 
the proceedings are sufficiently of tho nature of an 
appeal to be considered an appeal for tho purposes of 
Article 182 oi tho Limitation Aot. 

The mere faot that in a certain view of tho matter 
furthor proceedings might bo nocossary to ascertain 
what set oil tho judginentdebtor is entitled to against 
a deoree : adjustment does npt make tho decree decla¬ 
ratory. 

Gckaldus Dwarkadus v. Olandus Dwarkadus, 2 S. L. 
H. 33; Lahibai v. Valtram Ghanshamdur, 24 lud. Cas. 
861; 7 6. L. it. lo2, distinguished. 

For Madgowkar, A. J. C.-It is now woll settled 
that at least whoro the appeal imperils tho whole 
docrce, tho words ‘whoro there has boon an appeal’ 
in Art. 182 of bch. 1 io the Limitation Act must be 
construed in their plain sense, and that tho Courts 
cannot add to these words provisions such as ‘where 
an appeal lies’or ‘by the judgment-dobtor proceeded 
against.' 

Ash Jag Husain v. Court Sakai, 9 Ind. Cas. 975; 33 
A. 261; 15 C. \Y. N. 370 ; 8 A. L. J. 332 ; 13 C. L. J' 
851; 9 M. L. T. 380; 13Eom. L. it. 367 ; 4 liur. L. T. 
121; 21 M. L. J 1140; 38 1. A. 37; (1911) 2 M. \Y N. 
i77 (L‘. C.) ; U uzir Mai,ten v. LuUt Singh, 9 C. 100; 

4 ln<i. Lfoc. (N. S.) 718 ; Lukanalkungli v. Caju 
Sing/,, 31 2nd. Cas. 426; 20 C. \V. N. 178 ; 22 C. L. J. 
333, followed. 
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Appeal from the order of the Sub-Judge, 
Sukkur. 

Mr. Rupchand Dillaram, for the Appellants. 

Messrs. Wadhumal Oodharam and Sri 
Kishendas 11. Lula, for the Respondents. 

JUDGMENT. 

Kennedy, J. C. —In this ease an award 
was obtained by Mossrs. Donald Graham and 
Co. on the 9th July 1909 against two firms. 
Various negotiations took place which led to 
the award " remaining on tho Glo.” Under 
tho award the firms were held liable to pay 
something like Rs. 49,000. Various other pro¬ 
ceedings took place and finally the present 
application for execution was filed by Donald 
Graham and Co., principally to recover a 
certain sum from the original defendant 
No. 8, who subsequently died and is re¬ 
presented by his legal representatives. Tho 
executing Court has thrown out this appli¬ 
cation for execution on certain grounds of 
laws and facts and the decree-holder now 
comes hero on appeal, agaiust that order. In 
tho boginning there was an objection that 
no appeal lies. It is admitted that thero 
can bo no appeal from tho order of a 
hubordmato Court unless the Code allows 
such an appeal and it is said that there is no¬ 
thing in the Code which gives any person a 
right of appeal against any order passed in 
execution of an award. It is strange that 
this point seems not to have been raised or 
decided before in view of the numerous awards 
that are filed in this Court and tho numerous 
execution proceedings in those awards. 

Appeal lies only against a decrco and the 
word ‘ decree ’ includes “ determination of 
any question within section 47 ” and, there¬ 
fore, unless this is a proceeding under sec¬ 
tion 47 there can bo no appeal. Reading 
section 47 one sees that the reference in that 
section is to tho decree passed in a suit. 
Unless, therefore, this award is to be deemed 
a decree passed in a suit section 47 can have 
no application, and, therefore, tho order there¬ 
under is not an order under section 47 and no 
appeal lies " Suit is nowhere defined in 
tho Code, bub it clearly does not ex-vi- 
tinmni include an arbitration proceeding, 
but tho mere statement of this seems 
to show that; this method of dealing 
with tho case is wrong for under tho 
Arbitration Act although an award is nob 
a decreo in a 6uib it is bo to be oxeouted as 


such, aud if it is nob executable as suoh under 
section 47, it is not executable at all. It will 
be clear, therefore, for tho purposes of seotion 
47 that the award must bo considered to be a 
decree in a suit and the award proceedings 
must be deemed to be a suit for the purposes 
of that section. It would, therefore, appear that 
an apeal would lie against an order under exe¬ 
cution although that execution was of an award 
and not of a decreo in suit. I can see no 
reason why the Legislature should have 
intended orders in execution passed by Subor¬ 
dinate Judges to be exempt from appeal 
merely on the ground that thoy were passed 
in execution of an award. The very cogent 
reasons why no appeal lies from an award 
hero do nob exist. I think, therefore, that an 
appeal lies. 

Coming now on to tho merits of tho ease I 
6nd some difficulty in exactly following the 
reasons for the order of the Trial Court. 
A great deal of tho argument of tho respondent 
apparently was this. Thero was a protraoted 
struggle between Donald Graham and Co. on 
the one side aDd his debtors on tho other in 
tho Arbitration Court before the arbitrators 
aud the debtors were nob satisfied with the 
award and certain of thoso nob satisfied took 
measures to get the award declared invalid. 
Each defendant, after correspondence and with 
the sanction of tho Court, agreed to withdraw 
his opposition to the award on certain terms, 
and the creditors accepted these terms, and 
the Court sanctioned them, the rosult being 
that tho award was tiled subject to certain 
terms agreed on between the parties which 
wero entered as partial satisfaction of the 
award. The Trial Court seems to have 
thought that there was not one award hub 
several separate agreements and that, there¬ 
fore, for some reason, the award cannot be 
executed, but the parties should be refered to 
a suit on the agreement. This is also argued 
now in tho appeal. I cannot see myself that 
the matter is in any way difiereut to an 
ordinary case whore a decreo is passed and 
where a partial satisfaction is ontored on it. 

It is true that the adjustment in tho present 
case is very much more elaborate than is 
usually the case with adjustment, hub that 
does not mako it any less an a ljustmenb aud 
to say that where a decreo has been passed 
aud partial satisfaction or adjustment entered, 
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the Court cannot execute so muoh of the 
deoree as remains unsatisfied but must so 
behind the decree and see what the real 
agreement between the parties was and ex¬ 
ecute that or require the parties to get a 
further decree on the agreement, sooms to 
me unsupported by law. 

The fact that the Court ordered certain 
agreements to bo filed with the award is 
immaterial. Such an order could not have 
been intended to modify the award. It must 
have been intended to guarantee the interests 
of the parties thereto in case of any further 
litigation, contribution suits or the like which 
might take place between the defendants in 
the action. 

As far as I can see, therefore, this award 
must be treated as a decree with partial satis¬ 
faction entered into it in respect of No. 8. If 
the award is considered in this way it seems 
to get over a great doal of the difficulty felt 
by the Trial Court. Now this award is an 
award against several persons jointly and 
although the liability of one of them No. 8 is 
limited on account of the adjustment, never¬ 
theless that does not entirely separate his in¬ 
terest from that of others, and it still remains 
an award against all the eight persons jointly 
and, therefore, any proceedings taken against 
any of thorn to keep the award sufficiently 
alive would keep it in time against all. 
Admittedly, certain proceedings wore taken 
whioh would keep the decree alive 
against the persons against whom they were 
taken. The deoree is, therefore, lalive against 
defendant No. 8 and his legal representatives. 
This is quite apart from the question of appeal 
against the order filing the award which in 
itself, I think, will he sufficient to conclude 
the matter of limitation. The appeal was not 
decided till June 1911 and this application was 
made on the 28th March 1915. It is true 
that no appeal really lay. But I think if in 
such a case an appeal is bona ft:lc presented to 
the Court which would have the power to 
entertain an appeal if such a one lay, the 
proceedings are sufficiently of the nature of an 
appeal to ho considered an appeal for the 
purposes of Articlo 182 of the Limitation Act. 
It is true also that the present respondent did 
not appeal, but he was interested in the result 
of the appeal and the appeal was filed by the 
appellants to test the validity of the whole 


award, and if it had succeeded the only order 
that could have been passed would ho to set 
aside the whole award, in that case tho 
liability of No. 8 also would have disappeared. 
It would appear, therefore, to me that this 
application for execution was in time. The 
next point taken by the Subordinate Judge is 
that the decree is declaratory. This is due to 
the confusion which apparently has arisen 
between an adjustment of a docreo and a 
fresh agreement. The decreo in itself is not 
declaratory as it directs the principal judgment- 
debtors to pay a sum of Rs. 49,000 odd and 
this is the decree which the decree-holder now 
wishes to execute. There is nothing decla¬ 
ratory about it. It is true that, in a certain 
view of the matter, further proceedings might 
be ueoossary to ascertain what set off the 
respondent was ontitled to against tho deoree 
in the adjustment, but that does not make tho 
decreo a declaratory decreo. 

It seems to mo, therefore, that the lower 
Court was wrong as far as this goes in dis¬ 
missing tho execution application, and the 
question that now remains is whether tho 
decree-holdor has succeeded in establishing 
what is now due to him under tho deoree. 
The form that the adjustment took was inter 
alia that respondent No. 8, should only bo 
called on to pay a particular part of tho 
amount which may be found due. There 
wero five members of tho partnership who 
would have their liabilities ascertained and 
deducted from tho amount of tho docroo. 
Thoro would then bo left four members on 
whom tho remaining liability would fall and 
No. 8 Chimausing was to pay ono-oighth of tho 
amount payable by those four members. It 
is, therefore, necessary that it should bo 
ascertained as to what tho amounts payablo 
or paid by these original five members wore, 
and after deducting that amount from tho 
decretal amount, tho amount payablo by 
tho other four mombers will be ascer¬ 
tainable and a simple division by eight will 
givo tho amount payablo at tho time by 
Cbimansing, and from that sum Rs. 2,500 
must be deducted aud tho balance, with any 
interest that may be admisaiblo, will be duo 
under the decreo thus executable. There is 
also the dispute as to whether it is the duty 
of tho defendants to piovo that amount or 
whether it is for the dccrec-1.older to prove it 
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and whether both parties had agreed to accept 
the word of Bhagwandas who is a sorb of 
‘persona, designate’, and, if so, whether he has 
stated the amount due. All those points have 
to ho settled. None of them have been dealt 
with in the judgment of the First Class Sub- 
Judge, now under appeal. Owing to the view 
that ho took of tho law he did not think it 
necessary to go into tho question as to what, 
if anything, Chi mansing was liablo for, under 
tho agreement and ho seems to have passed 
over tho whole matter very summarily. We 
do not feel inolined ourselvos to go into this 
question of accounts or to consider the bear¬ 
ing of evidence thereunder and it will be neces¬ 
sary I think to send this case baok to the Trial 
Court for decision on these matters. Tho exact 
form of the order of remand can bo sottled at 
the next hearing. 

Madgowkar, A. J. C.— The appellant, 
Messrs. Donald Graham & Co, applied in tho 
Sub-Court of Sukkur in execution against the 
legal representatives of tho deceased Chimau- 
sing. The question in this appeal is, whether, 
as hold by the lower Court, the decree is 
declaratory and not executory and the appli¬ 
cation for execution barred by limitation. 

One Bhagwandas was guarantee broker to 
tho appellants Messrs. Donald Graham & Co. 
He was also partner with four others in the 
firm of Bagwandas Asanmal. These five with 
certain others constitute the firm of Bhag¬ 
wandas Kewalram. 

Both firms dealt with the appellants. 
Disputes arose between the firms and the 
appellants. A reference to arbitration was 
made and the arbitrators made au award < on 
9th July 1909 for Rs. 49,602-2-3 in favour 
of tho appellants against nine persons includ¬ 
ing Chimausing as composing the second firm. 
Application numbered as Suit No. 253 of 1919 
was made under the Indian Arbitration Aot in 
this Court to file tho award. Chimansing, 
who was alleged by the appellants to bo a 
partner in tho second firm, but did not admit 
his liability before tho arbitrators, was 
defendant No. 8 in this suit. 

hour out of the nine defendants raised 
objections to the filing of the award. Chiman- 
sing was not one of them. On 23rd July 1909 
during the pendency of the matter in Court 
ho bad written a letter (Ex. 129, 293) to the 
appellants offering to accepb liability only for 


an eighth share of the amount found due from 
four of the partners he named, after the 
liability of the other five whioh appeared to 
be more limited, was settled. As to the letter 

the extent of the liability of these persons 
mentioned above can be told by your guarantee 
broker Mr. Bhagwandas.” So the letter ran. 
Fie offered to pay R 3 . 2,500 in advance. 

The appellants accepted the offer and noti¬ 
fied it and their acceptance to the Court. On 
17th August 1910, the Court ordered the 
award to he filed along with the letter of 
Chimansing and satisfaction by him to tho 
extent of Rs. 2,500. Tbo case is reported as 
Donald Graham and Go. v. Kewalram (l). 

Kewalram and others appealed. Chimansing 
was made a party to the appeal. The Appel¬ 
late Court held on 8th June 1911 that no 
appeal lay, but treating it as application in 
revision dismissed it ; Kewalram v. Donald 
Graham and Co. (2). 

On 22nd August 1912, tho appellants, 
Messrs. Donald Graham and Co., applied in 
execution against two partners Kewalram and 
Tlarbhagwandas. On 4th June 1913, they 
applied to transfer execution against these two 
persons to the District Court of Sukkur and 
on 17th Juno 1913 against these and a 
third to the Subordinate Court. On 16th 
December 1913, they applied to this Court 
to join the legal representatives of Cbiman- 
sing who had died. On 24th March 1914, 
thoy applied for execution for Rs. 2,799-11-1 
against the heirs of Chimausing. Execution 
was transferred to the Subordinate Court of 
Sukkur whioh has dismissed the application 
on tho ground that tbo decree was declaratory 
and execution was barred by limitation under 
Article 182 of the first Sohodulo of the Limi¬ 
tation Act. Hence this appeal. 

A preliminary objection is taken for tho 
respondent that no appeal lies. It is argued 
that there was no suit and no deoree, and no 
appeal is expressly provided by Statute. 

Section 15 of the Arbitration Aot is, in my 
opinion, a sufficient reply to this objection. 
Tbo award on being filed is, under this section, 
enforceable as if it were a decree, This right 
of execution in the absence of other statutory 
provision for procedure, is only enforceable 

(1) 9 Ind. Oas. 719 ; 4 3. L. R. 196. 

12) 10 Ind Cas. 211 ; 5 S. L. R. 61. 
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under seotion 47 of the Code of Civil Proce¬ 
dure, the lower Court has so troated it and 
the questions so determined aro included in 

decrees ” under section 2 of the Code and 
an appeal lies under seotion 96. 

As to the nature of the deoree, there has 
been a certain amount of argument as to what 
it is that is sought to be enforced. It is 
contended for the respondents that the award 
of the arbitrators has been admittedly modi¬ 
fied by an agreement between the appellants 
and Chimansing which is uot a pirt of the 
award ordered by the Court to be filed. This 
agreement is not, therefore, enforceable under 
seotion 47. For the appellants it is argued 
that the agreement is at the most a notifi¬ 
cation of part-satisfaotion by the appellants 
who remain entitled even against Chimansing 
and his heirs to enforce the award. The latter 
can at the best sot up the agreement as a 
dofeuoo and may prove if thoy can, that the 
amount sought in execution is beyond the 
terms of the agreement. 

Ihe other defendants to the suit are not 
parties to the present application and appeal 
and it is not, therefore, necessary to consider as 
against thorn the effect on the award of the 
agreement notified and noted by the Court. 
For tho purposes of the present appeal and as 
between tho parties to it the agreement 
oonsists of two parties. Chimansing’s liability 
is separate and deGned and ho pays Rs. 2,500 
in part satisfaction of it. Had there boon 
a decree by a regular suit between tho parties 
and uot an award filed and the appellant 
Chimansing asked tho Court after decree to 
note this agreement including part satisfaction, 
tho appellants could still have proceeded by 
execution to obtain tho balance. Tho legal 
position is, in my opinion, precisely tho same 
as under an adjustment certified under O. XXI, 
r. 2 of tho Codo of Civil Procedure, limiting 
tho rights of tho judgment-creditor aud the 
liability of the judgment-debtor. 


As to tho nature of tho award plus th 
agreement on whioh the present application i 
founded the former is not declaratory withi 
tho meaning of seotion 42 of tho Speciti 
Relief Act. There is no question of quia timt 
or uncertain contingency, on tho happening c 
whioh tho respondents would bo liable. Th 
live persons in the partnership had apparent! 
a limited interest in certain transaction 
I G_oi 


of wool only ; and their liabilities and the 
amounts on those transactions had to be 
settled. These accounts were kept back 
by Harbhagwandas. But this ascertainment 
did not make tho decree any the less executory 
in respect of tho one-eighth share of the 
remaining liabilities, which Chimansing admit¬ 
ted and against whioh he had paid Rs. 2,500. 
The last action of his is itself almost a 
conclusive test and renders it needless to 
expatiate on the point. The cases of Gokalda* 
v. Otandas (3) and Lalibai v. Valiram 
(4) relied upon by the learned Sub. Judge aro 
dearly distinguishable. In each of theso cases 
the decree or a portion of it declared a certain 
right in oase a certain event happened, and 
the Court asked in execution to enforce tho 
right, would have had to determine, first, whe¬ 
ther tho event had happened—a very different 
thing from the settlement of accounts, which 
alone was necossary before the appellants 
could executo the decree against Chimansing. 

On the question of limitation even if tho 
application against tho other defendants by 
reason of the agreement defining Chimansing's 
liability did not save limitation against the 
latter, it is so paved by the appeal of tho other 
defendants. That appeal sought to invalidate 
tho whole award. It is at least doubtful if 
any liability could havo remained to or been 
admitted by Chimansing only upon the agree¬ 
ment if tho appellants in that appeal had 
succeeded. By their appeal those appellants 
sought to imperil the whole claim of the 
present appellants including their claim against 
Chimansing. The present appellants could 
not clear up accounts nor prooeed to execu¬ 
tion against Chimansing until the appeal has 
been decided in their favour. Where, 
therefore, in this case, there has been an appeal 
even by some of tho other defendants tho 
present appollants could, under Article 182 of 
tho Schedule of tho Limitation Act, apply 
within three years of the final decree of the 
Appellate Court. It is now well settled 
that at least where the appeal imperils tho 
wholo decree, tho words ‘where there has 
been an appeal’ must be construed initheir 
plain sense aud that the Courts oaunot add 
to theso words provisions such as ‘where 
an appeal lies, or by tho judgment-debtor 

(3) 2 S.L.R. 33. 

(1) 24'Iud. Cas. 861; 7iS.L.R. 192. 



482 


INDIAN CASES 


[1924 


ASHROF ALI V. MAHOMED MORDEN 

proceeded against’: Ash jag Hussain Gauri v. 
Sabai Gauri T Yazir Mah'on (5) T.idit Singh (6) 
Gokenathsing v. Gnju Singh (7) where the 
authorities are fully detailed and considered. 
And, clearly, even where it is ultimately decid¬ 
ed that no appeal lies, if the appellant 
succeeds in getting his appeal admitted and is 
at liberty to obtain a stay of judgment, 
it would hardly be equitable and logical to 
hold that the respondent must nevertheless 
take upon himself the responsibility of decid¬ 
ing that no appeal lies and must apply for 
execution, without waiting for the decision of 
the question by the Appellate Court. In the 
present case the final decree of the Appellate 
Court was not passed till 8th June 1911. The 
present application for execution was made 
on 21th March 1911 and is, therefore, in time. 

As to the amount for which Chimansing 
was and his estate is liable, the appellants 
must place before the executing Court the 
statement of accounts by which they arrivo at 
the sum now claimed. The respondents must 
make their objections and the executing Court 
must decide what sum is Vluo. Bhagwanuas 
and the accounts should suffice for the purpose; 
but the parties will be at liberty to adduce 
further evidence if necessary. The costs in 
this Court on the respondents 8 (a to (/). 
Othor respondents to bear their own costs. 
Costs below to bo costs in tlio cause. 

Kennedy, J. C.—1 agree to the proposed 
order. 

K. S. D. Case remanded. 

(5) 9 lad. Cits. 975 ; 33 A. IG1 ; 15 C. W. N. 370 ; 8 
A. L J. 332; 13 <J. L. J. 551; 9 M L. T. 330; 13 Bom. 
L. R. bG7; 1 Bar. L. T. 121; 21 M. L. J. 1141.; 83 1. A. 
37; (1)11) 2 M. W. N. 177 (P. C.l. 

vG) 9 C. 100; 1 lad. Doo. (N. S ) 718. 

(7) :i lud. Cu-. 42G. 20 C. \Y. N. 178; 22 0. L. J. 
338. 


RANGOON HIGH COURT. 

Civil Revision No. 253 of 1922. 

July 20, 1923. 

Present :—Mr. Justice Duckworth and 
Mr. Justice Po Han. 

ASHROF ALI— Appellant 
versus 

MAHOMED MORDEN— Respondent. 

Civil Ptocedurc Code (Act V of PJ08), $s. 115, 151, 0. 
XLI , r. $i—Plaintiff, failure of, (o produce tlidcnce— 
Suit dismissed—Iiiinand directing Court to take fresh 
evidence—Decree not set aside—A]peal against order 
of remand , whether competent —Revision. 

Plaintiff having failed to produce kis witnesses? 
kis suit was dismissed. Ou appeal tke Court 
rem inded tke c.i-o for takiug any ovidonce wkioh 
may bo oflered by the plaiutill, but did not set aside 
the first Court's decree. Ike defendant filed a second 
appeal against this order. 

Held (1) tkat the lower Appellate Court’s order 
must be taken to have been made uudor its inherent 
powers, as givou under section 451 and O. XLI, r. 
33, Civil l'rocoluro Codo and inasmuch as tke decree 
of the Court of lirst instance was not set aside, no 
appeal lay; 

(2) tkat there was, kowovor, a right to apply for 
revision and the memorandum of appeal could bo 
treated as an application uudor sootion 115 of the 
Civil Procedure Codo. 

Gakal Prasad liar Prasad v. Ram Kunwar , 64 
Ind. Cas. 873; 44 A. 176; 1 *J A L. J. 971; (1022) A. I- 
1C (A.) 251 ; Kuisoomuncssia v. Ram Prasad , 67 Ind. 
Cas. 713; 44 A. 4 j 2; 20 A. L. J. 321; (1322) A. 1.1C (A.) 
226; 4 U. P. L. (A.) 164, distinguished. 

Jcthalai Girdhar v Varajlal Dhantsmbat 63 
Ind. Cas. 478; 46 B, 184; 23 Bom L. 1C 76J; A * 

I. JC (Bom.) *267; Sarada Stindaii Das$i,a v. uanga- 
dhar Simla' 52 Ind. Cas. 801; 16 C. 738, followed. 

Revision against the order of tho Divisional 
Court, Tenasserim, in Civil Appeal No. 75 oi 
1921. 

Mr. Anklcsana , for the Appellant. 

Mr. Bannerji, for tho Respondent. 

JUDGMENT. —In this case the res¬ 
pondent sued the appellant in the District 
Court for removal of tho eaves of appej’ 
lant’s house, which hung over the respondent s 
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wall. The appellant-defendant denied that 
there was any such encroachment, and sot up 
that the eaves of his house had not been 
altered, since it was erected about 25 years 
before. The respondent and appellant attempt¬ 
ed to settle matters, after defendant-appellant 
and his witnesses had been examined, but 
without success. Upon the date 6xed for 
hearing the plaintiff-respondent did not appear, 
and his Advocate, stating that he was in 
Raugoon, prayed for an adjournment, but this 
was refused, it being held that plaintiff had 
taken no proper steps to piocurc the attend¬ 
ance of his witnesses. The case was then 
deoided on the merits under the provisions of 
O. XVII, r. 3, Civil Procedure Code, and 
the plaintiff respondent's suit was dismissed. 
Against this decree he appealed to the 
Divisional Court, the principal point taken 
being that the adjournment prayed for in 
the District Court should have been granted, 
and that in the interests of justice, the plaint¬ 
iff should be given an opportunity to call his 
witnesses and prove his case. Affidavits and 
counter affidavits were filed, and the learned 
Judge of the Divisional Court then delivered 
the following order :— 

ihe fact6 stated in the affidavits filed by 
the appellant (now the respondent in this 
Court) aro more likely to b6 true than 
those filed by the respondent. It is im¬ 
possible to believe that the appellant 
would have wilfully abstained from at¬ 
tending Court on the 18th November 
1921, if he really knew that his case 
was fixed for hearing on that day. Ho 
was prosecuting tho case warmly enough, 
and was not likely to have abandoned 
it at a critical period. I, therefore, direct 
the District Judge to take any evidence, 
which may bo offored by tho appellant, 
and to return the record to this Court by 
15th of May 1922." 

Against th.s order tho defendant has filed 
this appeal be.ore this Court. 

A preliminary objection has been taken by 
tho respondent that ina-muoh as tho order was 
not passed under O XLI, r 23, Civil Pro 
cedure Code, there is no appeal, and that, sup¬ 
posing that the order was made under the 
Divisional Judge’s inherent powers under 
O. XLI, r. 33 and section 151, Civil Pro¬ 
cedure Code, then there is also no appeal, 


inasmuch as he did net set aside the decree 
of the District Court. There is no doubt 
that this objection must prevail. It cannot 
be argued that the order was passed under 
O. XLI, r. 23, Civil Procedure Codo. There 
was no decision on a preliminary point, and tho 
decree of the Trial Court was not set aside. 
The order was clearly not made under O. XLI, 
r. 25, and it cannot be held that it was a pro¬ 
per order under O. XLI, r. 27. In this connec¬ 
tion the case of Ambuja Animal v. Appaduri 
Madali (1), has been quoted, but there the 
fresh evidence consisted of some documents, 
and the case is not parallel. The present 
order was apparently intended to have been 
passed under O. XLI, r. 27, Civil Procedure 
Code, but, if so, it was not warranted. It 
thus seems that the lower Appellate Court’s 
order must be taken to have been made under 
its inherent powers, as given by section 151, 
and O. XLI, r. 33, Civil Procedure Code. In¬ 
asmuch as the decree of the District Court 
was not set aside, thero is obviously no 
appeal to this Court for the test for an appeal 
m all such cases is, whether the decree of the 
Court oi first instance has been set asido or 
not. However, there is a right to apply for 
revision, and, after hearing Counsel on the 
matter, the prosent memorandum of appeal 
has accordingly been treated as an application 
under section 115, Civil Proceduro Codo. 

Now, thero can be no doubt that, on the res¬ 
pective merits of the affidavits filed in tho 
lower Appellate Court, the learned Judge of 
that Court was right, and that tho plaintiff in 
the District ( ourt showed sufficient reasons 
for his abseuce in that Court on tho date 
in questiou. That being so, (tho fact was 
scarcely disputed at the argument of the 
appeal), the proper course for the learned 
Divisional Judge to have taken was to sot 
aside the decree, and remand tho case for hear¬ 
ing and decision upon the merits. The case 
0 Uethalal Gndhar v. Varajlal Bhaishanlcar 
( 2 ), ,s clear upon the point, as also is the case 
ol baruda bundan Dassya v. Gangahari 
-a (3). In not setting aside the decree and 
passing an order, as though he were acting 
under the provisions of O. XLI, r. 27, Civil 
I roceduro Code, the learned Divisional Judge 

HI ^ as 40 -- 38 M. 411. 

<19« *“ 1r gj 46 * “*• 28 B ° m L 

(8) 52 lud. Caa. SOI; 4G 0. 738. 
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acted with material irregularity and without 
jurisdiction, and, therefore, interference under 
section 115, Civil Procedure Code, is warranted. 

The decisions of tho Allahabad High 
Court in the cases of Gokul Prasad Har 
Prasad v. Ram Kumar (4), and Kulsum-un- 
Xissa v. Ram Prasad (5), are not parallel, as 
there the decrees of the Trial Court had been 
6 et aside, and it is not necessary, therefore, to 
discuss the finding of that Court that O. XLI, 
r. 23, Civil Procedure Code, should be given 
as wide a meauing as possible in order to 
permit of a right of appeal in cases of remand, 
though this finding is not entirely consistent 
with tho wording and spirit of O. XLI, r. 23, 
Civil Procedure Code. 

The result is that tho order of tho lower 
Appellate Court is set saide, and the case is 
romanded to the lower Appellate Court for 
decision according to law. The costs of this 
application will be borne by respondent, with 
Advocate's fees four gold mohurs. 

K. s. d. Revision allowed. 

(1) 134 led. Cas. 878; 44 17G; 19 A. L. J. 071: 

(1922) A. I. R. (A) 251. 

(5) 67 Ind. Cas. 713; 44 A 20 A. L. J. 321; 
(U22) A. I. U. (A) 22G; m r. L. R. (A) 168. 


LAHORE HIGH COURT. 

Second Miscellaneous Civil Appeal 
No. 2385 of 1923 

April 16, 1924. 

Present: —Mr. Justice Martineau. 

BIIARAT SINGH —Defendant — 
Appellant 

vers us 

SHAFI MUHAMMAD and others— 
Plaintiffs —Defendants —Respondents. 

Civil 1’roccdur - Code (A, I 1 „/ l'JOS), s. ll Expl. VI 
— Re* judicata— Suit by reversioner lo contest alien- 
a It on, dismissal of, effect of. 

A suit by a rever-ioner to contest an alienation is 
one brought on behalf of all the reversioners, and all 
the reversioners are boned by tho decision given in 
the suit. 


Vcnkatanarayana Pillay v.Subbammal, 29 Ind. Cas. 
298; 33 31. 406 ; 17 31. L. T. 435 ; 28 M. L. J. 535 ; 21 
G L J. 515; 17 Bom L. R. 468; 19 C. W. N 641; 
2 L. W. o96; (1915) 31. W. N. 555; 42 I. A. 125 (P. 0.); 
Janaki Animal v. Narayanisami Aiyar, 37 Ind. Cas. 
167; 3J M 634; 31 31. L. J. 225; 20 3L L. T. 168; 
14 A. L. J. 997; (1916) 2 31. W. N. 138; 20 C. W. N. 
1313; 13 Bom. L. R. S56; 24 C. L. J. 30J; 4 L. W- 
530; 43 I. A. 207 (P. G); Challagwidla Varammay- 
Madala Gopalad.tsayya, 16 Ind. Gas. 202; 41 M. 6591 
35 31. L J. 57 ; 24 31. L. T. 115; 8 L. W. 62; (1918) 
M. W. N. 461 (F. B.), relied on. 

Appeal against the decision of the District 
Judge, Karnal, dated the 11th August 1923. 

Mr. Shamair Chani, for the Appellant. 

Lala Paqir Chand, for tho Respondents. 

JUDGMENT.- —One Faiz Ali sued for a 
declaration that a sale by bio collateral, 
Nawab Ali, should not affect his reversionary 
rights. The suit was dismissed on the ground 
that the property sold was not proved to bo 
anoestral, and Faiz Ali's appeal was dismissed 
on the same ground. A similar 6uit has now 
been brought by other collaterals, who were 
pro forma defendants iu the former oaso. 
Tho bub. Judge dismissed the suit, holding 
that it was barred by the rule of res judicata. 
On appeal tho Distriot Judge hold that the 
suit was not barrod, because two of the 
present plaintiffs wore minors at tho time of 
tho formor suit and although they wore 
represented in tho first Court by the Civil 
Nazir, who was appointed their guardian ad 
litem, thoy wore not represented at tho hear¬ 
ing of tho appeal in that case. He, therefore, 
remanded tho case to tho Trial Court and 
tho present appeal has been Gled from the 
order of remand. 

The learned District Judge s deoision must 
be reversed. A suit by a reversioner to con¬ 
test an alienation is one brought on behalf of 
all the rovorsiouers : see 1 uilcatanarayana 
Pillay v. Sw bammal (l), Janaki Ammal v. 
Xarayanasami Aiyar (2), and ChallaQiindlci 

(1) 29 Iud. Cas. 293 ; 3S 31. 106 ; 17 31. L. T. 135 ; 
29 31. L. J. 635 ; 21 G. L J. 515 ; 17 Bom. L R. 163 : 
1'9 G. W. N. 611 ; 2 L. W. 5jG ; (1916) 31. W. N. 555 ; 
42 I. A. 125 (P. C.). 

(2) 37 led. Cas. 1G1 ; 39 31 634 ; 31 31. L. J. 225 I 
20 31. L. T. 16 S ; 14 A. L. J. '997 ; (1916) 2 31. W. 

188 ; 20 G. W. N. 1823 ; IS Bom. L.R. 856 ; 24 O. L. 
J. 309 ; 1 L. W. 520; 43 L A. 207. (P. C.). 
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Varamma v. Modal a Gopaladassyya (3), and 
all the reversioners are bound by the deoision 
given in the oase, Explanation VI to section II 
of the Civil Procedure Code being applicable. 
There is no question of any negligence on the 
part of the guardian of the minors in the 
appeal in the former ease, as the minors 
were purely formal respondents and the con¬ 
test was only between Faiz Ali and the 
vendee. 

I accordingly accopb the appeal, set aside 
the order of the District Judge, and restore the 
decree of the Trial Court dismissing the suit. 
The plaintiffs-respondonts will pay the appel¬ 
lant’s costs in this Court and the lower Appel¬ 
late Court, and costs in the Trial Court will 
be borne by the parties incurring them, as 
directed by that Court. 

Z. K. Order set aside. 

(3) 46 lad. Gas. 202 ; 41 M. 659 ; 35 M. L. J. 57 ; 
24 M. L. T. 115 ; 8 L. W. 62 ; (1918) M. W. N. 461 
(F B.). 


RANGOON HIGH COURT. 

Second Civil Appeal No. 24 of 1923. 

August 6, 1923. 

Present : -Mr. Justice May Oung. 

M. P. L. M. P. CHETTY— Appellant 

versus 

MA NGWE SIN— Respondent. 

Transfer of Property Act UV oj 1882), s. 123 —Gift 
oj tmmoveable property—Deed of gift nut registered — 
Donee in possession — Donor, heirs of, whether can claim 

possession—Equitable relic J. 

PS and his wife ML rnado a gift of certain 
lands to thoir grandchild MX a minor. Mutation 
was accordingly efiected and tho land stood in 
tho namo of MX on tho death of PS his son PS 
(tho father of the donee) who was managing the 
ontato on behalf of hi; mothor, aoting iu oollusion 
with the plaintiff, a money.lender, fraudulently in- 
ducod the donee to execute a deed of sale of tho 
lands in suit on a misrepresentation that it was 
only an instrument of exchange. The fraud was, 
however, discovered and tho donee refused to sub¬ 
scribe to tho registration of the doed. Thereupon the 


plaintiff sued to reoover possession together with 
mesne profits: 

Held, that the donee being in pissossion neither 
the donors nor any person olaiming through them 
oould dispute her right te the possession of land 
and it would be most unjust and inequitable if they 
could be allowed to do so. 

The Transfer of Property Aot was euaotel in order 
to prevent fraud and deception, and it is founded on 
the highest principles of justioe, equity and good 
consoienoe. 

Appeal against tho decree of the Divisional 
Court, Hanthawaddy, in Civil Appeal No 62 
of 1922. 

Mr. Hay, for the Appellant. 

Mr. Villa, for the Respondent. 

JUDGMENT. —In 1913, Po Shwe liman 
and his wife, Ma Le Ywe, reported to the Re¬ 
venue Authorities that they had mado an out- 
right gift of two pieces of paddy land belong¬ 
ing to them to their grandchild, Ma Ngwe Sin 
(respondent), then a minor, aged 11 yoars. 
Mutation ot names was accordingly effected 
and tho lands havo stood iu the names of Ma 
Ngwe Sin to the present day. In 1921, Po 
Shwe liman being dead, Maung Ba Shwe, bis 
only sou by Ma Lo Ywe and father of tho 
respondent, was managing his aged mother’s 
estate. On the 2nd May of that year the 
appellant, a money-lender, to whom Ba Shwe 
was indebted,actiug in collusion witli his debt¬ 
or, fraudulently induced the respondent to ex¬ 
ecute a deed of sale of the lands in question 
on a misrepresentation that it was an instru¬ 
ment of exchange whereby she would obtain 
oertain lands in lieu of tho lands which stood 
iu her namo. She, however, discovered the 
fraud in time and refused to subscribe to the 
registration of the deed. Tho appellant made 
a fruitless attempt to gain possession of the 
lands and in December instituted the present 
suit, basing his claim on the deed and praying 
for possession, with mesne proGts. The suit 
was c.i6mi6sed and on appeal was unsuccessful. 
Hence this second appeal. 

The facts found by tho Courts below can no 
longer be contested, hut it is urged, first, that 
the sale by Ba Shwe, the orasa son, with tho 
ccncurronoo of his mother, Ma Le Ywo, gave 
appellant a good title; secondly, that since 
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respondent had no title (the gift to her not 
being evidenced by registered deed), she could 
not resist the sale. 

Ma Le Y we s alleged concurrence is by no 
means clear. Specifically asked, she says : “If 
the Chctty asked me to 6ign the sale-deed ex¬ 
ecuted by Ngwe Sin and J3a Shwe, I would 
not sign it because I do not like to be 
indebted.” 

The claim based on the right of 13a Shwe 
as an oras i was au after thought raised for 
the fir?t time in appeal. Ma Le Ywe's evidence 
shows that her son has been enjoying a large 
share in the estate and it is not improbable 
that he has exhausted bis quarter share ; in 
any case, no evidenco was offered specifically 
on this point. 

The main point in the case is the deliberate 
act of the old couple in 1913. They clearly 
professed to divest themselves of the 
ownership of these lands in favour 
ot a minor, who was unable to protect her 
interests by perfecting her title. That minor 
has now grown up and is stiff in possession ; 
she is not suing but is mi rely resisting an 
attempt to deprive her of that possession. 

Can the alienors or auy person or persons 
claiming through them be now heard to dis¬ 
pute her right to such possession? 1 consider 
it would bo moit unjust and inequitable to 
allow such a contention. When, further, it 
is found that a fraud was practised on her, the 
position becomes worse. 

The Transfer of Property Act was enacted 
in order to prevent fraud and deception, and 
it is founded on the bigl est principles of 
justice, equity and good conscience. 

Taking the peculiar circuinstauoos of this 
case into consideration, I must hold that it is 
not open to the appellant to question the 
respondent s right to retain possession of the 
lauds, This appeal is, then tore, dismissed with 
costs. 

K- S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 204 of 1921. 

November 2, 1922. 

Present :—Mr. Justice Stuart. 

The Hon'ble Rai Bahadur PANDIT 
SADANAND PANDEY—PLAINTIFF 
—Appellant 
versus 

SHEIKH TUFAIL AHMAD and another 
—Defendants—Respondents. 

Civil Procedure Cede (Act V oj Pj08).s. 47— Mortgagee 
chcro-holder purchasing prop rty—Suit for possession 
°f propt rly purchased—Question mating to satisfaction 
oj decn t —Suit whctlu r rred. 

X hypothecated certain property to T and M by way 
of a simple mortgage ; subsequently plaintiff pur¬ 
chased certain property which included a portion of 
the mortgaged property, i and M obtained a dcoroe 
on foot ot their mortgage antipurchased what purport¬ 
ed to be hypothecated property in execution tboroof. 
i'laintiil was a party both to the suit and tbo execu¬ 
tion procee lings. / and M then took possession of a 
certain share on a certain on the authority 

of their sale certiiicate. 3 'laintill, therefore, sued for 
a declaration that only a small share ot the viahal 
was mortgaged and that ho was entitled to poss- 
e^sion ot the remainder: 

Hetd, that tho question whether the mortgagor had 
mortgaged more than he had a right to mortgage was 
a question relating to the executor, uischargo and 
satisfaction of the deciee, and as such could only bo 
determined by the Court executing tho decree, and 
that, therefore, tho plaintiff's .suit was barred by sec¬ 
tion *17 of tbo Civil I roceduro Code. 

Bhagtvati v. Bantvari Lai , 1 Ind.C'as 110; 31 A. 82; 

6 M. L. T. 186; G A. L J. 71 (h\ li.), distinguished. 

Second appeal against the decree of the 
District Judge, Gbazipur, dated the 13th 
August 1920. 

Dr. «S. N Sc?i and Mr. Dutga Prasad , for 
tho Appellant. 

Mr. Ik nd Ahmad, for tho Respondents 

JUDGMENT.-— The facts of tho suit out 
of which the present appeal arises, in so far 
as it i6 necessary to state them, are these :— 

A certain Zahurul llasan executed a deed of 
simple mortgage on the 15th July 1S95, in 
favour of Tufail Ahmad and Muhammad Wasi 
by which he purported to hypothecate certain 
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property. The plaintiff, the Hon’ble Rai 
Bahadur Pandit Sadauand Pandey, purchased 
later certain property which included a 
portion (at any rate) of the property so 
hypothecated, from the brother of Zahural 
Hasan. Tufail Ahmed and Muhammad 
Wasi instituted in 19LI a suit on the mort¬ 
gage of 1895. In that suit they made 
the plaintiff a party. They obtained a final 
decree on the 20th September 1913. In exe¬ 
cution of that deorce what purported to be 
the property hypothecated was brought to 
sale and was sold on tho 20th December 1916 
to Tufail Ahmad and Muhammad Wasi. The 
plaintiff was a party to tho suit and to the 
execution proceedings. On the 9th December 
1917, Tufail Ahmed and Muhammad Wasi, 
on the authority of their sale certificate, took 
possession of a 2-nnna 2-pie share in a certain 
mahal. The plaintiff then instituted tho 
suit, out of which this piesent appeal has 
arisen, for a declaration that the property in 
that mah d originally hypothecated by tho 
deed of 1895 amounted only to a small share 
thereof, and that he, the plaintiff, was entitled 
to the possession of the remainder. Ho also 
sued for mesne profits.. Tho Additional .Sub¬ 
ordinate Judge decreed his suit. The learned 
District Judge, ou appeal, partially decreed the 
suit holding, that a iiortiou was barred by 
section 47. The main point upon which 
the plaintiff ccmes hero in 6ecoud appeal 
is that section 47 of tho Code of Civil 
Procedure does not bar tho present suit. In 
supporting tho appeal tho appellant's learned 
Counsel, Dr. Sen, urged mainly that under tho 
authority ot the Full Bench decision report¬ 
ed in Bh'iqivali v. Bauwari Lai (l), 

Tufail Ahmed and Muhammad Wasi must be 
considered, since their purchase, as auctiou- 
purchasurs, and, as such, not parties to the 
suit in which tho decree was passed or their 
representatives, and that tho questions before 
tho Courts in this present suit were not 
questions relating to tho execution, discharge, 
or satisfaction of tho decree I do not find 
that tho h ull Bench decision exactly covers 
the point beforo mo It is necessary to look 
very closoly at tho result of that decision. It 
was a decision by a bare majority. In 60 far 
as the point before tho Full Bouch was 

(1) 1 lad. Gas. 41f. , '31 A. 82 ; 5 M. L. T. 185 ; 6 A. 
L. J. 71 (F. B ). 


concerned, the decision is clear enough, but 
how far that decision can bo utilised to support 
a broad rule of law, is not so e'ear The 
point in that appeal was this : A decree- 
holder in a suit on a mortgage herself 
purchased the mortgaged property The 
judgment-debtors refused to give up posses¬ 
sion. She instituted a regular suit against 
them. Stanley, C. J., and Knox, J., deoided 
that such a suit was barred under the provi¬ 
sions of old section 244. Banerji, J , Aikman, 
J., and Griffin, J., decided that such a suit was 
not barred. Tho views of the majority of 
course prevailed. But it is to be noted that 
the question there was in respect of some¬ 
thing which had arisen after the sale. What 
is the point in dispute there? ft is this : What 
property could he sold under the mortgage- 
decree ? That question arose before tho sale 
became effective What the plaintiff now 
asserts is that Tufail Ahmad and Muhammad 
Wasi had obtained a mortgage of property, a 
largo portion of which tho mortgagor had no 
right to mortgage ; that ho was the vendee of 
the property which tho mortgagor had tho 
right to mortgage and in addition that ho was 
the owner of certain other property which tho 
mortgagor had no light to mortgage but which 
had been incorrectly recorded as transferred 
by the mortgage. During the suit and tho excu- 
tion proceedings, tho plaintiff was the person 
most directly interested in respect of tho 
property which tho mortgagor had tho right 
to mortgage. He had tho right of equity of 
redemption (which he could or could not 
exercise, as lie desired and which, as a matter 
of fact, lie did not exercise) and ho was a 
party to the suit in which the decree was 
passed ; and up till tho confirmation of tho 
sale, there could be no question as to the 
mortgagees being considered to have lost 
their title as mortgagees and acquired tho 
title of auction-purchasers. One question at 
the time of execution was the question which 
arises in the present suit. Had the mortgagor 
mortgaged more than ho had a right to 
mortgage ? And tho only person interested in 
assorting that lie had mortgaged more than ho 
had a right to mortgage, was tho present plaint- 
tiff. The question was thus, in my opinion, a 
question relating to the execution, dischargo 
and satisfaction of tho decrco and as such 
could ouly bo determined by tho Court 
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executing the decree and not by a separate suit 
The learned District Judge thus, in my opinion, 
was right in holding that the suit was barred 
by section 47. 

There remains the question of the cross¬ 
objections put forward by the defendants. 
Their case is that section 47 applies. I have 
already dealt with that point. But they go 
on further to question the decision of the 
learnend District Judge which is to the effect 
that a portion of the property claimed by the 
plaintiff was not covered by the execution 
proceedings and the sale certificate. The 
plaintiff-appellant contends that tho cross- 
objections endeavour to controvert a finding 
of fact. On reading the judgment I am of 
opinion that tho appellant's objection must 
prevail. The finding is a finding of faot. I, 
therefore, dismiss the appeal and dismiss the 
orossohjectious. Tho appellant will pay 
his own costs of the appeal and those of the 
respondents including fees on tho higher 
scale. The respondents will pay their own 
costs of tho cross-objections and those of tho 
plaintiff-appollant. 

K. S. D. Appeal dismissed. 

Cross-objections dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 291 of 1921. 

April 28, 1924. 

Present : —Mr. Justice Raoof and 
Mr. Justice Harrison. 

IIAR PlIUL —Defendant—Petitioner 

versus 

BnAGMAL— Plaintiff—Respondent. 

Punjab Courts Act (IV oj 1919), ss. 41 (c), 44 — 
App<ul> second—Custom, question oj—Certificate, re. 
fusal to grant—1rocedure. 

Ono of tho que ; tions raised iu the lower Appellate 
Court w<h whothor certain property would revert to a 
certain line by tho law of reversion in accordance 
with oustom, and the lower Appellate Court found 
that such a right of reversion did exist. 1 he aggriev¬ 
ed party applied for a certificate to enable them to filo 
a seooud appeal, but their applioatfon was rejeoted on 


the ground that no question of custom was involved. 
On second appeal: 

Held (1) that a question of custom was involved in 
the case; 

(2) that the case must be remanded to the lower 
Appellate Court to ro-consider the question whether it 
was prepared to grant a certificate. 

Sarup Singh v. Jawabhri, 44 Ind Ca3. 732; 8 P. R. 
1018; Nathu v. Batan Singh, 67 Ind. Cas. 769; 4 L. 
102, followed. 

Revision against the decision of the District 
Judge, Karnal, dated the 19th Maroh 1921. 

Lala Jagan Nath, for the Appellant 

Messrs. Shamair Chand and Sugar Chand, 
for the Respondent. 

JUDGMENT —One of the questions 
raised in this case before the Court below 
was whethor, upon the extinction of the line of 
Sahib Singh, the property would revert by law 
of reversion in accordance with custom to the 
descendants of Bhai Ram. The learned Judge 
of the Court below has found that such a 
right of reversion did exist. The defeated 
defendants applied for a certificate to enable 
them to file a second appeal The learned 
District Judge rejected the application by the 
following order.— 

In my opinion, no question of oustom is 
involved and I regret that I cannot grant 
a certificate.” 

In our opinion a question is oertainly 
involved, and wo adopt the procedure adopted 
in Nathu v. Batan Singh (1) and Sarup Singh 
v. Jitwuhri (2) and send the case back to the 
learned District Judge for a re-consideration of 
the question whether he is now prepared to 
grant tho certificate. The second appeal may 
ho put up again after tho District Judge has 
disposed of the application for certificate. 

Z. K. Case remitted. 

( 1 ) 67 Ind. Cas. 759 ; 4 L. 10 ' 2 . 

(2) 14 Ind. Cas. 732 ; 18 P. R. 1918. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 179 of 1921. 

August 21, 1922. 

Present :—-Mr. Justice Shah and Mr. Justice 

Crump. 

GANDHI VADILAL CHHAGANLAL— 
Applicant—Appellant 
versus 

GANDHI MANAKLAL CHHAGANLAL - 
Opponent—Respondent. 

Execution of decree—Decree based cm award—Execu- 
lion, whether <an be refused on ground of non-payment of 
Court-fees—Court-fees, whether payable. 

Where a deoree has boon proporly drawn up on an 
award, the oxeouting Court oannot rofuse to exeoute 
it on the ground that Court-loos havo not been 
paid on tho deoree. 

Nawab Mir Sadruddin v. Nawab Nuruddin, 20 B. 
79; 6 Bom. L. R. 894, followed. 

Qucere : —Whether any Court-fees are payablo on a 
deoree based on an award 

Appeal against tho decision of the Sub- 
Judgo, Nadiad, in Darkhast No. 239 of 1920. 

Mr. M. II. Metha, for the Appellant. 

Mr. D. G. Dalvi , for the Respondent. 

JUDGMENT.- -This appeal arises out of 
execution proceedings. Defendant No. 2 filed 
a darkhast in tho Court of the First class Sub- 
Judgo at Nadiad to recover Rs. 1,157-14-0 
payable to him under the deoreo in Suit No. 
753 of 1915. The learned First class Sub¬ 
ordinate Judge has dismissed the application 
for execution on the ground that there is no 
deoree, apparently becauso the necossary 
Court fees bad not been paid. It does not 
appear from the order made by tho learned 
Judge as to how tho payment of the Court-fees 
under the circumstances of this case was necos 
sary, nor does it appear why this decree, which 
in form is a complete deoree, should not bo 
treated as a decree capablo of execution. Appa¬ 
rently, there is no provision with regard to tho 
payment of Court-fees in respeot of the sum 
in question in the decree : and on the facts, so 
far as they havo been elicited in the case and 
tho arguments, it is by no means made clear 
to us as to whether any Court-fees would bo 
I C-G2 
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payable at all in respect of this sum. In the 
absence of further information as to the cir¬ 
cumstances under which the decree on the 
award came to be passed, we do not desire to 
express any opinion as to whether at the timo 
when the deoree was passed an order could 
have been made for tho payment of Court-fees 
before execution could bo taken out by defend¬ 
ant No. 2. The decree has been drawn up, and 
we see no reason whatever to hold that 
it is not a proper deoree. It seems to 
us that defendant No. 2 is admitted to the 
execution thereof. We do not think that 
for suoh a plain position any authority is 
needed, but we may refer to the decision in 
Nawab Mir Sadrudin v. Nawab Nurudin (l) 
whioh puts the question beyond doubt. Wo 
allow tho appeal, set aside tho order made by 
the lower Court and remit the darkhast to 
that Court in order that tho decree may bo 
executed in accordance with law. Tho appel¬ 
lant is entitled to the costs of this appeal. Tho 
costs in the lower Court will be costs in tho 
darkhast. 

Z. K. Appeal allowed. 

(1) 29 B. 79 ; 6 Bom. L. R. 884. 


CALCUTTA HIGH COURT 

Civil Rule No. 67 of 1923. 

June 6, 1923. 

Present ; —Mr. Justice Nowbould and Mr. 
Justice Rankin. 

IBRAHIM MALLICK— Appellant 

versus 

LALIT MOHAN ROY— Respondent. 

Contract Art (IX of 1872), a. 25—Limitation Act (IX 
of 1000), s. l'J— Decree—Verbal contract to pay amount 
—Contract,whether enforceable. 

Whoro a judgmont.dohtor, in oomidoration of tho 
deoree halder not enforcing the deoree, verbally pro¬ 
mise* to pay the deoretal amount at some futuro 
date, tho oontraot is valid and enforceable in law, 

A • ■ ] h:\s by that time become 

time barred. 

Ilecra Lull v. Dhunput Singh, 4 C SCO ; 8 C. L. R. 
554 ; 2 Ind. Deo. (N. B.) 817, followed. 
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The fact that an aokaowloigraont of a debt under 
section 19 of the Limitation Aot ii required to bo in 
writing, does not in any way ailoot the validity of a 
verbal contract such as the abovo, which U a new 
promise for a new consideration aud is a osuse of 
aotion in itself. 

All that is required by section 19 of of tho Limita¬ 
tion Act is an acknowledgment of an existing debt. A 
new consideration is not required nor is an actual 
promise to pay. 

Civil Rule No. 67 of 1923, against the order 
of the Munsif, Burdwan, dated the 16th Janu¬ 
ary 1923. 

Moulvi A. S. M. Akram, for the Appellant. 

Babu Panchanan Ghowdhury, for tho 
Respondent. 

JUDGMENT. —This is an application on 
the part of tho defendant under section 25 of tho 
Provincial Small Cause Courts Act. It appears 
that the plaintiffs, on tho 28th February 1918, 
obtained a judgment against tho defendant 
and certain co sharers of tho defendant for 
rent. On the lltli February 1920, accord¬ 
ing to the plaintiff’s case, the plaintiffs enter¬ 
ed into a contract with tho defendant that, in 
consideration that the plaintiffs would not 
seek to enforce their judgment, tho defendant 
would pay tho amount thereof with interest 
at 12 por cent, por annum in April 1921. 
By April 1921, the original judgment would 
become and has become time barred and exe¬ 
cution proceedings could no longer bo taken 
upon it. Tho present suit was brought against 
tho defendant on tho 31st March 1922. The 
plaintiffs have proved tho contract alleged 
and the present application is based upon 
the contention that such a coutract as is 
alleged and proved is not valid in law. 
It is pointed out that the contract sued 
upon is a verbal contract and it is said that, 
as section 19 of tho Limitation Act requires 
tho acknowledgment to be in writing, it 
stands to reason that such a verbal con¬ 
tract as here alleged cannot bo enforceable. 
That contention seems to bo unsound. All 
that is required by section 19 of the Limita¬ 
tion Act is the acknowledgment of an existing 
debt. A new consideration is not required 
and an actual promise to pay is not required. 
Acknowledgment alone is required. That 
must 1)0 in writing and signed by the defend¬ 


ant and tho original debt can be enforced. 
But a new promise for a new consideration is 
a cause of action in itself and is, in no way, 
obnoxious to the Limitation Aot : see por 
Mitter, J., in Dukhi Sahu v. Mahomed Bikhu, 
(1). Having regard to the time at whioh it 
was to take effect, the defendant’s promise, as 
pleaded, may very well have been intended as 
a fresh bargain and not as a mere giving of 
time by plaintiffs for payment of the old debt. 
The learned Judge has found a contract and 
there is nothing to show that he is wrong. 

The present case may be viewed in the light 
of the 3rd clause of section 25 of the Contract 
Aot, a clause which, as has been held in most 
of tho Courts in India, covers tho oase of a 
judgment-debt. Section 25 is directed to 
stating by way of exoeptiou that in certain 
cases an agreement although without con¬ 
sideration is not void. One of those cases is 
a case of promise to pay a barred debt if that 
promise is made in writing and is signed by 
tho party to be oharged. In 6uch a case as 
that although the judgment-debt is barred, 
the promise to pay it, although there is 
no new consideration, would bo good if 
in writing and signed. The prosout oaso 
has these differences that the judgment- 
debt was not barred at the timo ; that 
there was good consideration ; but the pro¬ 
mise is not in writing or sigued. On prin¬ 
ciple, where a person has given considera¬ 
tion for the purpose of obtaining a fresh 
promise to be acted on as in this case at a 
time, namely, April 1921, when all remedy 
under the previous judgment would bo barred, 
such a promise seems valid and enforce¬ 
able. Tho case of Heera LalL v. Dhunput 
Singh (2) especially the first brauoh of tho 
decision, is in the plaintiffs’ favour. 

No doubt, there is room, with tho assistance 
of a certain amount of perjury, for driving a 
gap through the provisions of the Law of Limi¬ 
tation by setting up a false verbal agree¬ 
ment. At the samo timo, the Courts have al¬ 
ways to distinguish botween true aud false 
evidenoe aud this is, by no means, the only 
kind of case in whioh they are likely to bo 

(1) 10 0. 284 at p. 290 ; 13 C. L. R. 446; 5 Ind- 
lloo (N. 8.) 190. 

(2) 4 G. 600 ; 3 C. L. R. 654 ; 2 Ind. Dec. 
(N. 3) 917. 
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called upon to do so. We cannot satisfy our¬ 
selves that there is any objection in law to 
the plaintiffs' case as pleaded and as found. 

The only other observation which seems 
necessary is this, that this suit is no wise a 
suit upon a judgment nor is it a proceeding 
under a judgment to enforce a judgment. In¬ 
deed, the whole logic of the matter is that the 
judgment was superseded by the new agree¬ 
ment. The 6uit is upon a contract made no 
doubt with reference to an amount found due 
by the plaintiffs' judgment. But it i6 a suit 
on a simple contract No exception can be 
taken to the frame of the 6uit. Under these 
circumstances, this Rulo must be disobargod 
with costs. 

N - liule discharged. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 231 of 1921. 

January 16, 1922. 

Present :—Mr. Justioe Maoleod. 

NANCE [ KOM KHATAL MI). GEORl 
SAUDAGAOR— Plaintiff—Appellant 

versus 

SHITITI KULSAMBI KOM SAYAD 
and others—Defendants— 
Respondents. 


SUKUR MAHOMED V. ASMOT MANDAL 

JUDGMENT. —Striotly speaking, the find¬ 
ing of the lower Court that the plaintiff was 
only entitled to redoom 2 acres and 31 gunthas 
area out of Survey No. 1075, as mentioned in 
the mortgage of 1901 to the defendant, was 
correct. But it cannot be denied that the plaint¬ 
iff was entitled on a partition between him¬ 
self and the other sharers to 4 acres and 
7 gunthas out of Survey No. 1075 and in 1917 
she scorns to have put the defendants into 
possession as mortgagees of more than was 
specifically mortgaged by the deed of 1901 
with the result that the defendants had been 
in possession of that extra land not as if it 
were an accretion to theproperty in the original 
mortgage but as a substitution through 
mistake: obviously, the plaintiff in a suit 
for possession would be entitled to re¬ 
cover that property. There is no reason 
why in second appeal we should not do justice 
by directing that, on the plaintiff's paying the 
deoretal amount within six months from the 
date the record goes back to the lower Court, 
defendant No. 1, should givo back possession 
not only of 2-34 acres but also the remaining 
portion of the land making a total of 4-7 acres 
to which the plaintiff becamo entitled on 
partition. 

The appellant to pay costs of the Respon¬ 
dents throughout. 

2 K - Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
N o. 2204 of 1921. 


Mortgage-Mortgagee put in possession oj are a large 
thaii that mortgaged —Redemption—Mortgagor, whethe, 
can recover excess area. 


Where cn a partition between a mortgagor and hia 
co-sharora a mortgagee la by mistake put in poasoa. 
aion of a larger area ol land than was originally 
mortgaged to him, the mortgagor ia entitled, on re¬ 
demption, to tho whole ot the area of whioh tho 
mortgagee wai pat in possession. 


June 14, 1923. 

Present : —Mr. Justice Walmsloy and 
Mr. Justice Suhrawardy. 

SUKUR MAHOMED— Appellant 

versus 

ASMOT MANDAL—Respondent. 


Appeal against tho decision of the Dist¬ 
rict Judge, Belgaum, in A. No. 162 of 1920. 

Mr. J. C. Rale, for the Appellant. 

Mr. S. G. Desai, for the Respondents. 


Muhannnadan Laic— Inheritance— he presentation, 
doctrine oj, whether a jqilicablc. 

Under the Muhammadan Law there ie no re¬ 
presentation of tho family a* uuder tho Hindu Law, 
by one or more members of it po that tho not of the 
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karta or tho head binds tbo other members of the 
family. As sooa *3 sucoeision opens under that law, 
eaoh hoir gets his specified share iu the inheritance. 

Abdul Maj*cth Khan Sahib v. Krishnamachariar , 
40 Ind. Cas. 210 ; 40 M. 243; 32 M. L J. 105 ; (1017) 
M. W. N. 346 ; 5 L. W. 767; Khiarajmal v. Datm • 32 
0. 296 ; 32 I. A. 23 ; 1 C. L. J. 584 ; 8 Bar. P. C. J. 
734 ; 9 C. W. N. 201 ; 2 A. L. J. 71 ; 7 Bom. L. R. 1 
(P. C ), followed. 

iV died leaving three sons a widow and three 
daughters as his heirs. Tho property left by him 
was sold in exeoation of a decree obtained in a suit 
brought on a mortgage exeouted by him. Thereafter 
two of his eons sold a portion of tho land to the 
plaintiff and a portion to another person and with 
the money thua realised they paid off tho raortgage- 
dcc r ee and got baok tho property. Tho defendants- 
purchasers from the other heirs of A 7 dispossessed tho 
plaintiff whereupon he brought this suit for recovery 
of possession ; 

Ucld % that the sale to the plaintiff was not binding 
on tho other heirs of A 7 and he was, then fore, entitled 
only to tho sharo of his vendors. 

Appeal against tho deoree of the Offg. 
Subordinate Judge, Bogra, dated the 10th 
August 1921, modifying tho decree of the 
Munsif, dated tho 16th June 1920. 

Babu Manindranath Hoy, for tho Appel¬ 
lant. 

Babu Atul Chandra Guptx, for the Respon¬ 
dent. 

JUDGMENT. 

Suhrawardy, J.— The facts giving rise to 
the suit from which this appeal arisos are 
these. One Naibulla was tho owner of a jote 
of Rs. 4-6. He died leaving three sons, Bisha, 
Bahulla and Abdul, and a widow, tho defen¬ 
dant No. 5 in tho presout case, and three 
daughters, defendants Nos 6, 7 and 8, as his 
heirs. There was a mortgage of this jote ffeot- 
ed by Naibulla. A suit was brought upon 
the mortgago and a decree obtained and tho 
property was sold in execution of that decree. 
The plaintiff’s case is that thereafter two of 
tho sons of Naibulla, namely, Bisha and 
Bahulla, who were in possession of the prop¬ 
erty left by Nai hull ah sold two pakhis of 
land to them for Rs. 100 and some other land 
to another person and with the money thus 
realised they paid off the mortgage-decree and 
got hack tho property, The plaintiff further 
says that he was in possession of the two 
pakhis purchased by him from October 30th, 
1900, tbo date of his purebaso, till he was 


dispossessed from a moiety of. the said land by 
the defendants Nos. 1, 2 and 3, who were the 
purchasers from defendants Nos. 4 to 8, that 
is, the heirs of Naibulla except the plaintiff’s 
vendors. The case before the Court was that 
these two sons of Naibulla, namely, Bisha and 
Bahulla, were in pos6essionof the entire prop¬ 
erty and they sold a portion of it in order to 
pay off the ancestral debt, and, therefore, the 
sale was binding upon all the heirs of Naibulla, 
even though they were not parties to the sale. 
The plaintiff further claimed title to the land 
in suit by adverse possession. 

The learned Munsif gave effect to the plaint¬ 
iff s contentious and gave him a decree for 
the entire land in suit which is one pakhi out 
of the two pakhis purchased by him. On 
appeal, the learned Subordinate Judge held 
that the sale by Bisha and Bahulla was 
not binding upon the other heirs of Naib¬ 
ulla as they wero not parties to tho trans¬ 
action—even though the sale was made for 
payment of ancestral debts. Ho further 
found that it was not a ca 60 of representa¬ 
tion, namely, that Bisha and Bahulla re¬ 
presented the other heirs of Naibulla iD 
tho transaction, and he did not distinctly 
find that these two persons wore in poss¬ 
ession of the entire property on bohalf of 
the co-sharers. On tbo findings arrived at by 
the learned Judge, I am of opinion, that tho 
conclusion he has drawn from the facts is cor¬ 
rect and iu accordance with the principles of 
the Muhammadan law. In that system of law, 
there is no representation of the family, as 
under tho Hindu law, by ono or more mem¬ 
bers of it so that tbo act of tho karta or the 
head binds the other members of the family. 
As soon as .succession opens, under that law, 
each heir gets his specified 6haro in tho inherit¬ 
ance. Tho law upon this subject has been very 
elaborately discussed in tho Full Beooh oa 60 
of Abdul Majeeth Khan Sahib v. Krisknama- 
chaiiar(\). It lias been held in that case 
that tho act of one of tho heirs meddling with 
the property of a deceased Muhammadan is Dot 
binding upon any of the othor heirs. Refer¬ 
ence iu this connection is made to the case 
of Khiarajmal v. Daim (2), where it has been 

(1) 40 Ind. Cas. 210; 10. M 243 ; 32 M. h 3- 
195; 11917) M. W. N. 340 ; 5 L. W. 707. 

(-2) 82 C. 296; 32 I A. 23 ; 10 L. J. 58-1 ; 0 
Bar. P. C. J. 734 ; 9 C. W. N. 201 ; 2 A. L. J. 71. 

7 bom. L. R. 1 (P.C.J. 
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laid down that the sale by one of the heirs of a 
Muhammadan for discharging the debt due by 
the ancestor would yrima facie pass only his 
share in the property. Reliance has been 
placed before us on oertain decisions oi this 
Court. Without examining now the view ex¬ 
pressed in those oase3. which may require re¬ 
consideration when a proper oocasiou arises, it 
seems to me that these cases proceeded upon 
the assumed representation by one of the 
heirs of a deoeased Muhammadan in alienat¬ 
ing tho ancestral property for the benefit of all 
the other heirs. But here tho learned Judge’s 
finding on this point is in these words : “In the 
present case, it was not even alleged that 
Bahulla aod Bisha represented the other co¬ 
heirs.’’ It is further found by the learned Judge 
that, at the time of this sale, three of the heirs 
°f Naibulla, namely, his son Abdul aud two of 
his daughters, were minors and, as being 
minors, they oould not give their consent ex¬ 
press or tacit, it cannot be said that the ven¬ 
dors of the plaintiff represented all the co- 
sharers in the property. On the findings come 
to by the learnod Judge, it appears to me that 
his deoision on this point is oorroct. 

Tho next point taken on behalf of the plaint- 
iff-appollant is that the loarned Judge ought 
to have granted the plaintiff' some relief against 
the defendants Nos. 1, 2 and 3 on equitable 
considerations. No relief has been asked for 
upon any equitable ground by tho plaintiff, 
nor do 1 see on what consideration tho plaint¬ 
iff iB entitled to any relief against the defend¬ 
ants Nos. 1, 2 and 3, who aro as much bona 
fide purchasorsfr om tho other heirs of Naib¬ 
ulla as the plaintiff is from his vendors. Be¬ 
sides, any equitable relief that the plaintiff may 
olaim must bo against the other defendants, 
namoly, the other heirs of Naibulla who have 
not parted with possession of the property 
aud the olaim against them cannot but bo of a 
different character and must be asked for in a 
differently constituted suit. 

Tho third point urged by the learned Vakil 
who appears for the appellant is that the 
finding of tho Court of Appeal below on tho 
question of adverse possession is not distinct. 
No doubt, there is great force in this conten¬ 
tion. The learned MuuBif has found upon 
evidence that tho plaintiff has succeeded in 
proving adverse possession of tho property for 
more than twelve years. The plaintiff pur¬ 


chased the property in 1900 and, according to 
him, ho was in undisputed possession of it till 
June 1916, when be was dispossessed by the 
defendants Nos. 1, 2 and 3. It appears that 
in 1911, the plaintiff prosecuted the defendants 
Nos. 1, 2 and 3 for cutting or taking away the 
crops grown on the land in suit and they were 
oonvicted but aoquitted on appeal. We do 
not know whether the aot of the defendants 
was of 6uch a character as to cause total dis¬ 
possession of the plaintiff or whether it was 
only a case of theft of crops. The learned 
Judge has not come to any distinct finding on 
this point. Moreover, he has misread the evi¬ 
dence in the case. In many places of his judg¬ 
ment on this part of the case, he has trans¬ 
posed the word “ plaintiff ” for "defendants:” 
whore it should have been written that the 
defendants wero convicted, ho has mentioned 
the couviotion of tho plaintiff. This confusion, 
it appears, led the learned Judge to find that 
the plaintiff failed to prove adverse possession. 
It is, therefore, necossary that thewhole evi¬ 
dence upon this point should bo carefully 
scrutinized and a oorreot decision arrived at. 

Tho loarned Vakil for tho respondent has 
raised two questions by way of cross-objec¬ 
tion. The first is that tho decree passed by 
the loarned Subordinate Juge declaring tho 
plaintiff’s 6 annas and odd 6hare and award¬ 
ing him joint khas possession with tho defend¬ 
ants Nos. 1, 2 and 3 of tho land in dispute is 
wrong, beoauso, on tho plaintiff’s own casci 
he is in possession of a part of the laud which 
ho has purchased. The learned Vakil for tho 
appellant, however, says that tho ono paklu 
which is in the possession of the plaintiff was 
not purchased by the defendants aud so his 
client is entitled to 6 annas odd share of the 
ono pakhi which is now in tho possession 
of the defendants Nos. 1, 2 and 3. This state¬ 
ment is contradicted by the othor side and 
we are not in a position to oay who is correct. 
As we intend that the case should be 
remitted to the lower Appellate Court for the 
determination of the question of adverso 
possession, wo direct that this point bo also 
considered by that Court. 

iho next objection taken by tho respond¬ 
ent s \akil is with regard to tho order as to 
costs. The lower Appellate Court lias directed 
both parties to bear their respective costs. No 
reason is assigned for this order. But thoro 
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may be some considerations which led the 
lower Appellate Court to pass au order of this 
kind. As the case is going back to the Court 
of Appeal helow, the learned Judge will con¬ 
sider this question of costs also. 

The result, therefore, is that the decree of 
the lower Appellate Court is set aside and the 
case is remitted to that Court for re-hearing 
in accordance with the observations made 
above. The learned Judge will come to a find¬ 
ing on the question whether the plaintiff has 
acquired any title to the land in suit by ad¬ 
verse possession. He will also consider 
whether the decree awarding possession to 
the plaintiff to the extent of 6 annas odd 
share jointly with the defendants Nos. 1, 2 
and 3 is correct or ought to bo modified. 
Further, the learned Judge will consider the 
question as to which party, if any, is entitled 
to the costs of the Courts below. His find¬ 
ings on the other points are affirmed. After 
coming to the proper findings on the points 
mentioned above, the learned Judge will Gually 
dispose of the appeal in accordance with law. 
Costs of this appeal will abide the result. 

Walmsley, J— I agree. 
k. s. d. 

Appeal allowed ; case remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 550 of 1922 

August 8, 1922. 

Present: —Mr. Justice Broadway. 

MUGnLA and others—Plaintiffs— 

Appellants 

versus 

ABIIE RAM and others—Defendants— 

Respondents. 

Pleadings and proof—Possession, sail for—Mutual 
arrangement for purposes <f cultivation, cancellation of. 

Certain shamilut land was partitioned and the plot 
in dispute was allotted to the plaintifis, and another 
plot was allotted to the defendants, but, as a matter 
of convenience, the defendants continued in cultivat¬ 
ing possession of the former plot and the plaintifis of 
the latter plot. At some timo tbo defendants got 


their names recorded in the revenue papers as pro¬ 
prietors of the plot in dispute and subsequently ejeot- 
ed the plaintifis from the plot of whioh they were in 
possession. The plaintifis thereupon sued to reoover 
possession of the plot in dispute : 

Held, that the plaintiffs' suit was based not on an 
alleged exohange but on an arrangement whioh was 
convenient to both parties, and the arrangement 
having oome to an end owing to the aotion of the 
defendants the plaintifis wore entitled to reoover 
possession of the plot in dispute. 

Appeal from the decree of the District 
Judge, Karnal, dated the 11th January 1922, 
reversing that of the Munsif, leb class, Kama), 
dated the 9th December 1921. 

Mr. Shamair Chand, for the Appellants. 

Mr. Sunder Das, for tho Respondents. 

JUDGMENT. —In the suit giving rise to 
this appoal, the plaintiff sued for possession 
of 3 bujleas 15 biswas of land. The averments 
in tho plaint were (1) that this land was tho 
property of Thulla Surta ; (2) that the plaint¬ 
iff and defendant Kanaya wore the proprie¬ 
tors of tho said Thulla (Kanaya was a proforma 
defendant); (3) that the defendants other than 
Kanaya who had been cultivating the land 
under the plaintiff had, unknown to the plaint¬ 
iffs in 1908, got themselves ontered as pro¬ 
prietors of it ; (4) that the plaintiff had been 
cultivating 4 bighas 19 biswas of laud belong¬ 
ing to the defendants from which thoy had 
reoently beon ejected; (5) that it was only 
when they had been so ejeoted; that the plaint¬ 
iff discovered that the defendants had got 
the entries made qua tbo land in suit, and as 
the defendants would not yield possession of 
it this suit had been instituted. 

Kanaya admitted plaintiffs’ claim and add¬ 
ed that he had surrendered his rights in the 
Thulla to the plaintiff aod had no further 
interest in the matter. 

The other defendants contested the suit 
and, while admitting that the plaintiffs woro 
the proprietors of Thulla Surta, alleged that 
the land in suit had never been made over to 
that Thulla, and that the proceedings in 1908 
merely amounted to a rectification of the 
mutation register. Tho Trial Court decreed 
tho plaintiffs’ claim, holding that tho land 
which had once been shamilat dch bad, on 
partition, been allotted to Thulla Surta, and 
that the plaintiffs had beon cultivating 4 big¬ 
has 19 biswas of the defendants' land, and the 
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latter had been cultivating the land in suit 
merely as a matter of convenience. The defend¬ 
ants appealed and the learned District Judge 
dismissed the plaintiffs’ suit on the broad 
ground that the plaintiffs had failed to prove 
the exohange alleged. The plaintiffs have 
come up to this Court in second appeal 
through Mr. Shamair Chand and I have heard 
Mr. Sundar Das for the defendants-respond- 
ents. Is has been urged that the learn¬ 
ed District Judge has entirely misunderstood 
the nature of the plaintiffs’ oase, and that no 
exohange had ever been set up by them. In 
this contention Mr. Shamair Chand is quite 
correct. What was apparently alleged was 
that the cultivation of the two plots of 
land had been the subjoot of an exohange as a 
matter of convenience, but neither side alleged 
or admitted that any exohange of proprietor¬ 
ship had been effected. It is true that in the 
mutation proceedings in 1908 an "exchango” 
is referred to, but the plaintiffs cannot bo 
bound by those proceedings and the defend¬ 
ants allege that the reference was an error. 
The reference itself is vague inasmuch as no 
mention is made of the land for which the 
land in suit had been exchanged. 

L p to 1908 the entries regarding this land 
showed the defendants in cultivating posses¬ 
sion and in the proprietary column the entry 
was Thulla Surta. Tt seems that this land, as 
well as 4 bighas 19 biswas cultivated by the 
plaintiffs, formed a part of the village common 
land, and when this common land was partition¬ 
ed according to Tkullas, the land in suit was 
allotted to Thulla Surta and the other plot to 
Ihulla Kanoa. The plaintiffs wore in posses¬ 
sion (cultivating) of the latter plot and the 
defendants wore similarly in possession of 
the land in Buit, and although tho ownership 
was changed at partition the parties continued 
in possession of their respective plots. The 
loarned District Judge, in thinking the plaintiffs 
set up an exchange, has made out a case never 
advanced by them, and his conclusions cannot, 
therefore, be rogarded as binding. He also 
seems to havo lost sight of tho admitted fact 
that the plaintiffs are the proprietors of 
Ihulla Surta 

In my opinion the decision of tho Trial 
Dourt was correct and I accordingly accept 
this appeal and, setting aside the judgment of 


the lower Appellate Court, restore the decree 
passed by the Trial Court. The appellants 
will get their costs throughout. 

Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No, 385 of 1922. 

February 7, 1924. 

Present: —Mr. Justioe Lindsay and 
Mr. Justice Kanhaiya Lai. 

BABU SAMAR BAHADUR SINGH 

AND ANOTIIER—DEFENDANTS —APPELLANTS 

versus 

JIT LAL AND ANOTHER—PLAINTIFFS 

AND 

AHMAD ZAMAN KHAN -Defendant— 

Respondents 

Pre-emption—Exchange—Right, when can bee.vcr- 
cised—riaintifj what must prove—Wajib-ul-arz. 

In a oase where the plaintiff olaims a right of pre¬ 
emption in respect of an exchange the question for 
consideration is whother tho inoidonts of tho parti, 
oular custom set up cover an exchange. 

Phagwan Singh v. Raj Kunwar, 38 Ind. Gas. 157 
followed. 

The plaintiff in each case must prov9 not meroly 
that somo oustom prevails but he must provo a 
oustom under which ho is eutitlod to olaim pro-emp- 
tion. 1 

By an agreement some laud situated in villago R 
was given by one A in exchange for other land 
situated in another villago givou by one S with the 
object of constructing a road. I'laintiiTs, as co-sharers 
in tho villago R, sought to pre-empt tho land given 
by .1. The wajtb.ul ar* provided that any co-sharer 

wishing to soil or mortgago his property should first 
offer it to his co-sharers and only on their refusal to 
a stranger : 

Held that the oustom recorded in tlio wajib-ul-arz 
was not applicable to an exchango. 

Hiam<it Dili v. Asm a t Bibi, 7 A. 626- AWN 
(D85) 183. 4 Ind. Dec. (N. S.) 710; Bhuguum Singh 
y Kherag Singh, 1 A. L. J. 756; A. W. N. (1-J07) 280, 
followed. 

Duryao Singh v. Juhan Singh, 3 Ind. Gas. 003; 6 A. 
L. J. 735; 31 A. 53'J, distinguished. 

Second appeal from tho deoreo of tho Judgo 
of tho Court of Small Causes, exorcising tho 
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powers of a Subordinate Judge, of Allahabad, 
dated the 21st Decembor 1921. 

Dr. K. N. Katju, for the Appellants. 

Dr. S. N. Sen, Messrs. Iqbal Ahmad and 
Shiva Prasad Sinha, for the Respondents. 

JUDGMENT.— The question for con¬ 
sideration in this case is whether a right of 
pre-emption can ho claimed in respect of an 
oxohange. By an agreement, dated the 21st 
October 1919 some land situated in the village 
Ramnagar Gansiari was given by Ahmad 
Zaman Khan in exchange for other land 
situated in the village Balika Jalalpur given 
by Samar Bahadur Singh and Jaduraj Singh. 
The object of the latter in taking the former 
property in exchange was to construct a road 
running from their village through the former 
village The plaintiffs claim to he co-sharers 
of the village Ramnagar Gansiari and seek to 
pre-empt the land given by Ahmad Zaman 
Khan for the construction of the road. The 
wajib ul-arz of that village provides that any 
co-sharer wishing to sell or mortgage the 
whole or part of his property shall, on the 
receipt of the price offered by a strangor, 
transfer it Grst to co-sharers who are descend¬ 
ed with him from a common stock and are 
closely related, then to the other co-sharers 
of the village, and, on their refusal, to a 
strangor. 

The Courts below, relying on the decisions 
in Niamat Bibi v. .4sma£ Bibi (1) and Bhag- 
wan Singh v. Khcrag Singh (2), came to the 
conclusion that the custom recorded in the 
ivajth-ul-arz was applicable to an exchange ; 
and they granted a decree for pro-emption sub¬ 
ject to the payment of the value of the prop¬ 
erty mentioned in the deed of exchange An 
exchange implies an interchange of property 
with another, and, except in so far as the price 
may not he payable in money, the rights and 
obligations attaching to an exchange, are 
analogous to those of a sale. Section 120 of 
the Transfer of Property Act lays down that, 
save as provided in Chapter VI of that Act, 
each party to an exchange has the rights and 
is subject to the liabilities of a seller as to 
that which he gives, and has tho rights and is 
subject to tho liabilities of the buyer as to 
that whioh he takes. But those are rights 

(1) 7 A. G2(3 ; A. \V. N. (1835) 183 ; 4 Ind. Deo. 
(N.S ) 740. 

(2) 4 A. L J. 756 ; A. W. N. (1907 ) 280. 


and liabilities, whioh are enforceable between 
the parties to the exchange inter se. Third 
porsons cannot be substituted in the place of 
either of them, because they cannot give what 
does not belong to them. The intrinsio value 
of the property given in exchange, as distin¬ 
guished from its market-value, would, more¬ 
over, vary according to the purpose or neces¬ 
sity for which the exohange was effeoted. 
The oustom recorded in the wajib-ul-arz is 
in terms confined to a sale or mortgage ; and 
in either of those cases a money equivalent 
would be an adequate compensation to the 
party concerned The price which a person 
receives for tho property exchanged, is repre¬ 
sented by the value of the property he gives 
and tho convenience which ho secures for him¬ 
self. The latter cannot always be valued in 
money. 

Indeed, as pointed out in Bhagwan Singh 
v. Rajwanta Kunioar (3) tho question for 
consideration in such a caso is whether 
the incidents of the particular oustom set 
up cover an exohange. The plaintiff in 
each caso must prove not merely that some 
custom provails but he must prove a oustom 
under whioh ho is entitled to olaim pre¬ 
emption. Tho language used in tho ivajib ul- 
arz in the ahovo oase was olosely approximate 
to the language used here. 

In Niamat Bibi v. Asmat Bibi (1), tho 
language used was muoh more general. Tho 
right of pre-emption was there allowed in the 
caso of a transfer of any kind, whereas in tho 
present oase tho right is allowed only in the 
oase of a transfer by sale or mortgage. 

In Bhagwan Singh v, Kherag Singh (2) the 
language used was not so general ; hut the 
decision in that oase must bo deemed to he 
qualified by tho latter decision in Bhagwan 
Singh v. Rajwanta Kunwar (3). 

A roferonce has also been made to the 
decision in Daryao Singh v. Jahan Singh (4), 
hut the languago used in in the wnjtb ul arz in 
that case was similarly more general, and the 
decision arrived at on the construction of the 
wajib-ul arz there relied upon cannot, there 
fore, apply to the facts established in the 
present appeal. This appeal must, therefore, be 
allowed and tho claim of the plaintiffs dis¬ 
missed with costs in all Courts. 

K. s. D. Appeal allowed. 

(3) 33 Ind. Ci*. 157. 

(1) 3 Ind. Ca*. 903 ; 6 A. L. J. 735 ; 31 A. 539. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 157 of 1924. 

April 16, 1924. 

Present :—Mr. Justice LeRossignol. 

JAWAHARA and others—Plaintiffs 

—Appellants 

versus. 

DATA RAM— Defendants—Respondents. 

TTiiuhi Law — Custom—Alienation by female — Rever¬ 
sioner, remote, whether can challenge. ' 

Both under Hindu Law and under the Customary 
Law of the Punjab, a remote reversioner may main¬ 
tain a suit to challenge an alienation made by a 
femalo holding a qualified estate, where the imme¬ 
diate revorsioncr is a female and is herself only the 
holder of a life estate 


Rani Anand Kunwar v. The Court of Wards on be¬ 
half of Chandra Shekhar, 6 C. 7C4; 8 C. L. R. 381; 8 I. 
A. 14; 4 Shome L. R. 78; 4 Sar P. C. J. 195; 5 Ind. 
Jur. 161; Rafiquo and Jacksons P. C. No. C3; 3 Ind. 
Deo. (N.S.) 495 (P.C.\ distinguished. 

Iho objeot of tho rule is to permit the nearest 
male riyersioner who has not colluded or otherwise 
disqualified himself from maintaining the suit to 
proteot the o*fcato. 

A rovorsioner so remote that his chancos of suc¬ 
cession are speculative is not allowed to maintain 
tho flint, but thifl doe* not apply where the only in- 
tervening reversioners are females who may or may 
not produce heirs to the estate. 

Appeal against the decision of tho District 
Judge, Karnal, dated the 26th November, 
1923. 

Mr. Shamair Chand for tho Appellants. 

Lala Badri Das, R. B. for tho Respondent. 

JUDGMENT. 

Ibis appeal arises out of a suit by remote 
revorsiouers for a declaration that their 
reversionary interest shall not ho affected by 
a mortgage of land granted by two widows who 
hold only a qualified estate in tho land. The 
Trial Court found that tho mortgago was with¬ 
out necessity and decreed tho plaintiffs' suit 
but tho learned District Judge on app- al has 
dismissed tho suit on tho ground that tho 
plaintiffs are not tho presumptive heirs and, 

therefore, aro not competent to maiutain the 
suit. 


The learned Judge has not decided whether 
the parties aro governed by Hindu Law or by 
custom, but finds that thoir suit is un¬ 
maintainable both under Hindu Law and 
custom. 

With regard to tho position under tho 
Hindu Law, the learned Judge has referred to 
the case of liani Anand Kunwar v. The Court 
of Wards on behalf of Chandra Shekhar (1) but 
that caso is distinguishable from the present 
inasmuch as a male heir intervened betweon 
the alienor and tho plaintiff. In this caso tho 
presumptive heirs aro females, namely, tho 
daughters of the alienors, and the rule of 
Hindu Law, vide Mayno’s Hindu Law, 8th 
Edition, paragraph 646, is that a more 
remote reversioner may maintain the suit 
when tho immediate reversioner is herself 
only the holder of a life estate. This view 
has been held consistently by all tho High 
Courts. The object of the rule clearly is to 
permit the nearest male reversioner who has 
not colluded or otherwise disqualified himself 
from maintaining tho suit to protect tho 
estate. 

Tho principle underlying the Customary 
Law on tho subject is the same. A revor- 
sioner so remote that his ohances of succession 
aro speculative is not allowed to maintain tho 
suit, but this does not apply when the only 
intervening reversionors aro females who may 
or may not produce heirs to tho estate 

For those reasons, the balance of authority, 

I hold, is in favour of maintainability of the 
suit by tho plaintiffs without the necessity of 
setting forth in their plaint the grounds on 
which they might maintain the suit, although 
they were not tho presumptive heirs. I 
accept tho appeal, set aside tho lower Court's 
deoree and remand the caso for dcoisiou on 
tho merits. Stamp on appeal to ho rofundod 
and costs to follow tho final event. 

z - K Doree set aside. 

Case remcanded. 


(1) f. C. 761 ; 8 C. L. R. 381 ; 8 I. A. 14 ; 4 Shome 
L. R. 78 ; 4 Sar. 1*. C. J. 195 5 Ind. Jur. 161 ; Rafi¬ 
quo and Jaokson's I*. C.No. 63 ; 3 Ind. Doc. (N. S.) 
•1J 5 ■ (1 • C.) 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 142 op 1922. 

December 5, 1922. 

Present :—Mr. Justice Ryves and Mr. 

Justice Gokul Prasad. 

PRIYA LAL —Plaintiff—Appellant 

versus 

BOHR A CHAMPA RAM and another 
—Defendants —Respondents. 

Limitation Ad (IX oj 1903). Sell. I, Art. 148 -Trans, 
jer of Property Ad (IV of 1981), s. 75 -Prior and sub¬ 
sequent mortgagees—Property sold in execution of decree 
obtained by prior ,rid subsequent mortgagees—Pusine 
mortgagee, p isilion of Redemption, suit for, maintain, 
ability of—Limitation. 

Certain mortgaRoi property was sold ia oxeoution 
ol a mortgage decoj obtained by a puisne mortgagee 
to which the prior mortgagee was not a party and 
was puroba^od by tho puhne mortgage It was subse¬ 
quently sold in oxeoution of a mortgage decroo obtain¬ 
ed by tho prior mortgagoo to whiob the puisno mort¬ 
gagee was not a party and was purchased by tha prior 
mortgagoo. In a suit by the representative of tbo 
puisno mortgagee to redoora tho roprosentalivo of tbo 
prior mortgagee : 

Tlcld , that tho puisno mortgagee’s right of redemp¬ 
tion was still alive and tho puit being one for re¬ 
demption was govornod by Article 119 of Sohedulo I 
to tho Limitation Aot. 

Appeal aga ; nst the docree of the District 
Judge, Agra, dated the 13th July 1921. 

Mr. N. P. Asthana, for tho Appellant. 

Mr. U. S. Bajpai, for tho Respondents. 

JUDGMENT. -The facts which have 
given rise to this appeal are as follows: —Daya 
Ram made a mortgage of two properties to Jia 
Lai (now represented hy the defendants) on 
tho 1st of October 1375. II 0 mado a second 
mortgage of ono of the properties to Purga 
Prasad (now represented by the plaintiff) on 
the 8th September 1877 On the 28th of 
Novoraber 1878 Durga Prasad sued on his 
mortgage without impleading Jia Lai tho 
prior 'mortgagee and obtained a decree for 
sale. » In execution of this decree he pur¬ 
chased tho property on the 20th of June 1879 
and on the 29th of July 1891 ho obtained 
formal possession 


On tho 15th of March 1889 Jia Lai, the 
prior mortgagee, brought a suit on his mort¬ 
gage hut did not implead the puisne mort¬ 
gagee Dugra Prasad in the suit. He obtained 
a decree and in execution of his decree purchas- 
ed the property on the 20th of February 1891 
and later on obtained possession. The position 
of affairs on that date was that the prior mort¬ 
gagee had purchased the property without 
impleading the puisne mortgagee auction-pur- 
chaser and thus the rights of the puisne mort¬ 
gagee Durga Prasad to redeem the prior 
mortgagee of Jia Lai remained unaffected. In 
other words, the title obtained by two auction- 
purchasers remained defective. Jia Lai was 
liable to he rodeomed by Durga Prasad and 
Durga Prasad was under a liability to pay off 
Jia Lai bofore ho could obtain au absolute 
title to tho property. 

On the 5th of June 1916 Durga Prasad 
mado a gift of thejproperty to Priya Lai, plaint¬ 
iff, and on the 23rd of January 1919 Jia Lai’s 
6on Champa Ram sold tho property to Babu 
Lai. The present suit was then brought by 
Priya Lai, the representative of tho puisno 
mortgagee, to redeem tho prior mortgage of 
1875 against Babu Lai, the represontative-in- 
interest from tho prior mortgagee auction-pur¬ 
chaser. He further claimed mesne profits on 
tho ground that the mortgage had been satis¬ 
fied by the usufruct. The defence pleaded was 
that tho plaintiff had no subsisting rights to 
possession. It was also contended that Durga 
Prasad had no right to suo without pay¬ 
ment of the prior mortgage and, there¬ 
fore, the decreo of Durga Prasad was alto¬ 
gether null and void and tho present suit 
was barred by time. They claimed the entire 
amount of tho mortgage and interest and 
contended that the claim for mesne profits 
was improper. Babu Lai, defendant, further 
pleaded that ho and his predecessor bad been 
in adverso possession for more than twelve 
years’ and tho claim was barred hy twelve 
years adverse possession. He denied tho 
liability to pay mesne profits and contested 
the correctness of tho amount claimed by the 
plaintiff. 

The learned Subordinate Judge before whom 
tho case came on for bearing decreed the 
plaintiff's olaim for redemption on payment 
of the amount duo but dismissed the claim 
for mesne profits. The defendant Babu Lai 
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went up in appeal and bho learned District 
Judge has allowed the appeal and dismissed 
the plaintiff's claim as being barred by time. 

The plaintiff comes here in second appeal 
and his first contention is that the suit 
is not barred by time beoauso the plaintiff 
being no party to the suit by the prior 
mortgagee, the deoreo in that suit is nob 
binding on him and his right to redeem the 
prior mortgage had not ceased to exist, 
and the relationship of a puisne mortgagee 
and a prior mortgagee still subsists between 
them and as such the plaintiff is entitled to 
redeem the prior mortgage and thus to remove 
the defeot in his title to the property. This 
point has not been the subject of any direct 
decision, hut on principle we think that the 
plaintiff is right. Wo havo been referred to 
several cases in this connection but the case 
whioh seems to be most in point is the case 
of Balm Lai v. Jalakia (1). That was a con¬ 
verse case. In that caso thore was a contest 
between two auction-purchasers in execution 
of mortgage-decrees to none of which the 
other mortgagee was a party. The suit was 
by the purchaser in execution of the prior 
mortgage-decree to compel the defendant to 
redeem his prior mortgago and, in caso of 
default by the defendant to do so, for posses¬ 
sion of the property. The matter has been 
fully discussed in the judgments pronounced 
in that case and wo cannot do bettor 
than to refer to the disou6sion of thi6 question 
by Mr. Justice Lindsay at page 1156 of 
the report. " It seems dear to mo that 
the rights of the parties are not to ho 
determined solely upon a consideration of 
the rights which accrued to the first and 
second mortgagees under their respective 
mortgages. In each case thero has been a 
decree on the mortgage followed by a sale of 
the property and in each case the parties 
have, by virtue of their respective purchases, 
obtained qualified titles to the property the 
nature of which must he examined for the 
purpose of awarding possession. It is, I think, 
impossible to ignore the fact that theso sales 
havo taken place, and to deal with the matter 
in ia6uo as if they had not in fact occurred. 
The titlo of either party is immediately trace¬ 
able to bis purchase in execution and reference 
to the rights under the mortgages is only ne- 

(1) 97 Ind. Cas. £49 ; 14 A L. J. 114G. 


cessary for the purpose of ascertaining the 
equities existing between them; each has an 
imperfect title acquired by purchase and we 
have to determine whioh has the stronger 
equity in his favour. As for the title of the 
plaintiff it cannot, 1 think, be argued that she 
acquired nothing under her purchase. It will 
cot, I imagine, he denied that had she joined 
the subsequent mortgagee as a defendant in 
her suit she would by her purchase have 
acquired an absolute titlo to the property in¬ 
cluding the right to possession. To what extent, 
then, is her title defective by reason of her 
omission to implead the puisne mortgagee? 
Only to the extent that her titlo as owner is 
qualified by right of redemption whiqh was 
vested in the second mortgagee and which 
has now passed to the appellant as purchaser 
under the decree obtained on the second 
mortgage. 

"That is the only right which the second 
mortgagee could have enforced against her as 
prior incumbrancer, for the right of the subs- 
quent mortgagee to bring the equity of re¬ 
demption to salo to satisfy his claim is a 
right which is exercised against the mortgagor 
only. The right of the Grst- mortgagoo to have 
the property sold is in no way affected by 
the second mortgagee’s rights cf sale. As 
between the first and second mortgagees (or 
their representatives) the only right of the 
latter is ono of redemption. 

“ As for the titlo of the auction-purchaser 
under tho second mortgage, that, too, is circum¬ 
scribed by the liability to redeem the earlier 
mortgago. The titlo could only become ab¬ 
solute by a discharge of tho prior inoum- 
brancc.” 

As we have already stated, the relationship 
of the mortgagor and the mortgagee still sub¬ 
sists between the parties and there is no rulo 
of law which prohibits the suit for redemption. 
The question of twelve years’ rulo of limita¬ 
tion does not arise. Articlo 148 of the Limi¬ 
tation Act of 1908 provides a period of sixty 
years for a suit against a mortgagee to redeem 
or to recover possession of immoveable prop¬ 
erty mortgaged, and the present suit is such 
a suit. In our opinion the decree of the Court 
of first instance was a right decree and should 
not have been disturbed. We, therefore, allow 
this appeal, set aside the dccreo of the lower 
Appellate Court aud restore that of tho Court 
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of first instance with costs in all Courts 
including m this Court fees on the higher 

6C(Ll6. 

z ' K ‘ Decree set aside. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1778 of 1916. 


Octobor 26, 1922. 


I icsejit : Mr. Justioo Broadway and 
Mr. Justice Campbell. 


KAHAN CHAND and another— 

Defendants—Appellants 

versus 

^JAWANDI. Minor, Through 
KISHEN SINGH— Plaintiff 
—Respondent. 


Evidence Act (I of 1872) s. G8-W ill-Attestation, 
pm>J oj—Execution— Identification of signatures of 
witnesses, effect of. 


Tho maro identification of the signatures of tho 
witnesses to a Will, dooa not amount to proof of exc- 
catfoo of tho will. 

Appeal from the decree of Senior Sub-Judge, 
Amritsar, dated the 31st May 1916. 


The pleas of the defendants were that Har 
Bbagwan had no connection with the shop, 
that Ram Sarau Das devised it to Musammat 
uran Devi, his mother, who in turn devised 
it to Kahan Chand, and that Musammat 
Jawandi was not competent to sue, in any 
caso since her mother Musammat Rikh Devi, 
widow of Ram Saran Das, was alive. 

The plaintiff rejoined that the two defend¬ 
ants were members of a joint Hindu family ; 
tnat both were in possession of the shop; 
that there was no Will by Musammat Puran 
Devi in favour of Kahan Chand, and 'that 
Musammat Rikh Devi was dead. A further 
ploa by Kahan Chand that Musammat Jawandi 
could not obtain possession, even if she were 
tho heir of Ram Saran Das, without refunding 
payments made by the defendants in oonneo’ 
tion with the marriage and funeral of Ram 
Sarau Das, was also traversed. 

Tho issues were :— 

(1) Whether Musammat Rikh Devi had not 
boon heard of for the last seven years by thoso 
who would have naturally hoard about hor? 

(2) Whether sho is living or dead ? 

(3) Whethor Ram Sarau Das mado a Will 
in respeot of the shop in dispute in favour of 
his mother, Musammat Puran Devi, on 24th 
July 1901 and the latter in favour of Kahan 
Chand, defendant No. 2, on 24th September, 
1908 ? 


Bakhshi Tck Chand, for the Appellants. 

Mr. Sardha Bam, for tho Respondent. 

JUDGMENT. This is an appeal against 
a decree by the Subordinate Judge, Amritsar, 
iu favour of Musammat Jawandi giving her 
possession of a certain shop which is" now 
admitted to have been owned exclusively by 
hor father Ram Saran Das. 

The two defendants wero Har Bbagwan 
tho half brother of Ram Saran Das? and' 
Kahan Chand, son of Har Bbagwan Tho 
plaintifi s caso, whioh tho Subordinate Judge 
upheld, was that after the death of Ram 
Sarau Das she and Musammat Puran Devi, 
mother of Ram Saran Das, were in possession 
of tho shop in question and that when 
Musammat Puran Devi died, the defendants 
unlawfully took possession. 


(4) Whether tho defendants spent anything 
on tho marriage or funeral rites of Ram Saran 
Das, or on improvements to the property, and, 
if so, whether it was a valid oliarge on Ram 
Sarau Das’s property ? 

(5) Whether tho defondant Kahan Chand 
had been iu advorso possession of tho shop for 
more than 12 years ? 

The learned Subordinate Judge decided issue 
No. 1 in favour of the plaintiff, hold that tho 
defendants had failed to provo that Musamt- 
mat Rikh Devi was alive, held further that 
tlio Wills specified iu issue No. 3 wore not 
proved to have been lost us alleged by the 
defendants and consequently refused to admit 
secondary evidence of them and also found 
that no expenditure of the naturo referred to 
in issue No. 4 bad beon proved to have been 
incurred by tho defendants. Issue No. 5 was 
decided against the defendants. 
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When the appeal first came before a Benoh 
of this Court the defendants pleaded success¬ 
fully that they had not been given sufficient 
opportunity in tho Court below of producing 
their evidence and a remand was granted to 
enable them to examine eight witnesses. One 
of these eight witnesses was a certain Sant 
Earn, said to be dead. At the end of the pro¬ 
ceedings in the lower Court consequent on the 
remand one Nika Mai, alleging himself to be 
tho son of Sant Ram, produced a Will, dated 
24th July 1901, which he said he had found 
18 months previously among his deceased 
father’s papers. This document purports to 
be a Will of Ram Das in which the shop in 
question was bequeathed to Musammat 
Puran Devi. 

The alleged Will by Musammat Puran Devi 
in favour of lvahan Cband has never been 
produced. 

Before us Mr. Tek Chand for the appel¬ 
lants has con6ncd himself parctioally to one 
point, the question of the existence of Mu¬ 
sammat Rikh Devi. We havo been through 
the evidence dealing with this matter. The 
plaintiff produced the woman’s mother, 
brother, step-brother and uncle, all of whom 
declared that they had not heard of her with¬ 
in tho past seven years. The defendants rejoin¬ 
ed with five witnesses, including Kahan Chand, 
defendant, himsolf. Of these one Sundar Das 
said that a month before ho made his deposi¬ 
tion he had seen the woman at Dipalpur in 
the Montgomery District (tho parties reside in 
Amritsar). Kahan Chand, deposing on the 
22nd May 1916, said that he had seen Musam¬ 
mat Rikh Dovi twelve days previously. The 
othor three witnesses did not profess to have 
seen her later than four or fivo years pre 
viously. Ono of them Hukam Singh, Zaildar, in 
tho Montgomery District, gave the name of a 
man Saudagar Mai with whom he had soen Mu¬ 
sammat Rikh Devi living about the year 1911 
(tho last occasion on which he had seen her) 
and stated that Saudagar Mai was still alive. 
Saudagar Mai was one of the eight witnesses 
to bo examined after the remand, but tho de¬ 
fendants wore unable to produce him in 
Court. 

It is impossible to hold on this ovidenco 
that the defendants have discharged tho onus 
which lay on them, under section 108 of tho 
Indian Evidence Aot, of proving that Musam¬ 


mat Rikh Devi was alive. Wo seo no reason 
to doubt tho genuineness of the statement of 
the relatives that they had not heard of her 
for seven years, and we agree with the Court 
below that the statement of Sundar Das is 
worthless. 

Tho only other thing mentioned by Mr. Tek 
Chand is the Will produced by Nika Mai. 
There is no proof, however, that this was ever- 
executed by Ram Saran Das. Nika Mai pro¬ 
fesses to identify his father's signature as a 
witness on the document and one Karam 
Chand has stated that the signature of another 
witness Ram Ditta is that of his own father. 
There can be no inforonce from these state¬ 
ments that tho signature purporting to be that 
of Ram Saran Das is that of tho plaintiff's 
father. 

Wo have not thought it necessary to call 
upon Counsel for tho plaintiff-respondent to 
reply and wo dismiss the appeal with costs. 

K. Appeal dismissed. 


RANGOON HIGH COURT 

Civil Miscellaneous Application 
N o. 63 of 1923. 


Docomber 3, 1923. 

Present : Mr. Justice llcald and Mr. Justice 

May Oung. 

MA THEIN YIN— Applicant 
versus 

MAUNG THA DUN and others— 
Respondents. 


According to tho Buddhist law, a wife of inferior 
status who djd not live with her husband has no 
right of .nhoritanoa but is allowed to ,otain suoh 
property which has passed into her possession dur- 
ing her huBbaud 3 life timo. 


Ua (Jywcv. UaTh 1 Eta, 2 U. B R. ( 1 S 92 — 9 G) 
1J1 ; Jla Utnon v. Mating 1 'uuj Dun, 2 U. B. R. 

‘ Wu u ' v- - 1/<l Mmyin, 2 U. B. 
o' Jn?' \ 160 ' & htvc Mtt v. Mi Me, 12 I nd. 

Cas. m ; 1 U. B. R. (1910-13) 114; 4 Bur. L- T. 236; 
Mt Kin Gale v. Mi Kin Gyi , 8 Ind. Cas. llCy 1 U. B. 
K. (1910.131 42, relied on. 
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MA THEIN YIN V. MAUNG TEA DUN 

Application for Review. 

Sir Robert Giles, for tho Applicant. 

Mr. Higinbotham (with him Mr. Tun Byu), 
for the Respondents. 

JUDGMENT. 

May Oung, J.— This is an application for 
review of the decision in Maung Tha Dun v. 
Ma Them Yin (1). 

The application is grounded on an assump¬ 
tion that our decision in the appeal was that 
Ma Thoin Yin was an ‘inferior wife” of U Po 
Tok. It is argued that we “did not purport 
to discuss tho law as to the right or inherit¬ 
ance of an inferior wifo and went upon tho 
mistaken footing that no question of law re¬ 
mained to bo decided,’’ that through such 
orror wo did not attempt to decide tho ques¬ 
tion of law to what share Ma Theiu Yin 
would ho entitled as an inferior wife, and that 
there is, therefore, a mistake or error ap¬ 
parent on tho face of tho record. 

Tho actual decision was expressed in the 
following words :—“Ilaviug considered all 
the circumstances in favour of tho plaint¬ 
iff’s caso, I hold that tho plaintiff was at 
best no more than au “inferior wife” of U 
Po Tok living separately from him ami only 
receiving his visits, and that, therefore, she 
is not entitled to any portion of U Po Tok's 
estato.’ 

Learned Counsel who appeared for Ma 
Thoin Yin at tho hearing of the apped did 
not attempt to argue that an inferior wifo 
living separately from tho husband is entitled 
to inheritance. That sho is not so entitled 
has boon laid down in sovoral eases: Ma Gywe 
v. Ma Thi Da (2), I Ma Hmon v. Mating Paw 
Dun (3), Ma U Byu v. Ma Hmyin (‘1), Mi 
Sltwc Ma v. Mi Me (5). It is open to tho 
claimant to rebut tho presumption, arising 
from separate residence, that sho is not en¬ 
titled to inherit, by proving a superior status, 
and this is all that learned Counsol endoavour- 
ed to do. 

(1) 73 Ind. Cas. (1044) lB.l; (1924) A. I. R. (R) 
87. 

(2) 2 U. JJ R. (1892-9G) 194. 

(3) 3 U. 11. R. (1897-1901) 138. 

(1) 2 U. 11. R. (1897-1J01) 1(0. 

(5) 12 Ind. Cas. 191 ; 1 U. B- R. (1910-18) 111 I 4 

Bur. L. T. 285. 


In view, however, of the confusion which 
not infrequently arises from the use of the 
word "wife” in Burmese Law, the matter has 
been re-heard, and Counsel for both parties 
have dealt fully with the rules applicable in 
such cases. These rules wore discussed in 
Mi Kin Gale v. Mi Kin Gyi (6), wherein it 
was laid down that a Buddhist might marry 
two or more women at the eamo time, and 
that they might all have the status of a wife 
and not that of a concubine. Such wives, 
whether they live together with the husband 
or not, inherit on equal footing. The Buddhist 
Law, however, clearly contemplates tho ex¬ 
istence of other women, who are sometimes 
referred to as " wives ” but who are given a 
distinctly inferior status. The terms “ lesser 
wifo” and “concubine” have more or less indis¬ 
criminately been applied to such persons, but 
thoro are manifest objections to the contin¬ 
ued employment of these names. The posi¬ 
tion is cleared by the use of the expression 
superior wifo ” for all who inherit on equal 
footing, and tho expression “ inferior wifo ” 
for those of humble standing. In this way, 
effect is given to tho wording employed in 
most of tho Dhammathats ; and, in addition 
the peculiar status of ono who is not a wifo 
in the strict sense of tho English word and 
yot is not a mere mistress, is recognised. 
Such a person is accorded certain rights under 
the Dhammathats cited in section 276 of the 
Kinwun Mingyi’s Digest, Vol. 1, and it is on 
tho extract from tho Manugye in that section 
that tho applicant now relios. According^ to 
this authority, a wifo of inferior status or “or¬ 
dinary concubine ” is entitled to three shares 
out of seven shares and a half, that is, to two- 
fifths of tho husband’s estate. This applies, 
however, to the caso of “wives” living togebhor 
with tho husband. In the period during whiob 
the Dhammathats wero written it was not un¬ 
usual for a man to maintain several “ wives 
in ono household. Ordinarily, there was one 
chief wife, ono or more “ordinary ” or recog¬ 
nised ” concubines, and one or more slavo 
concubines. It was to meet such a case that 
the Manugye text cited was laid down. Whore 
the wife of an inferior status lived apart, sho 
was allowed to retain only suoh property as 
was in her actual possession : of. the 
vannana and Dhammasara in section 2oU. 


(6) 8 lad Cai. 1169 ; 1 U. B. R. (1910-18) 43. 
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The Manugye in sectiou 277 classes the " infe¬ 
rior wife” among the six kinds of concubines, 
describing her as a free born woman who is 
not purchased and with whom the bus- 
band does not “ eat out of the same dish.” 
On the death of the husband, each of the 
six “shall retain the property whioh has pass¬ 
ed into her possession during his life time.” 

It is thus clear that a wife of inferior status 
who did not live together with the husband 
has no right of inheritance. 

Ma Thein Yin was such a wife; she was not 
taken to live in U Po ToVs house either at 
Tharrawaddy or at Letpadan, but was kept 
apart and occasionally visited by him. Sho 
was, therefore, not entitled to inherit. 

I would, accordingly, dismiss the application 
for review with costs. 

Heald, J. —I concur. 

N. K. Application dismissed. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 124 of 1921. 

July 13, 1922. 

Present: —Mr. Justice Gokul Prasad 

KALIDIN— Defendant -Appellant 

versus 

CHANDIKA PRASAD and others— 
Plaintiffs—Respondents. 

Public nuisance—Special damage proof of. 

A paraou who sue* to remove a uuisanoe on a public 
thoroughfare muat provo special damago over and 
abovo that suHored by him along with the public at 
largo. 

Socond appeal against the decree of the 
Additional Subordinate Judge, Basti, dated the 
8th September 1920, 

Mr. S. P. Ghosh, for the Appellant. 

Mr. K. 11. Dang, for the Respondents. 

JUDGMENT, —This appeal raises a very 
simplo question. The plaintiffs-respondents 
brought a suit for the removal of certain con 


structions whioh the defendants had made on 
a public thoroughfare in collusion with the 
second set of defendants, the remaining 
zemindars. Tho first Court decreed the 
claim in part and dismissed the rest 
on the grounds (l) that thoso construc¬ 
tions were not made on the plaintiff's land, 
and (2) that they did not interfere with the 
thoroughfare, and further that the plaintiffs 
had not proved any speoial damage. The 
plaintiffs went up in appeal. The learned 
Judge has on appeal modified the decree of 
the first Court on tho ground that the finding 
of the fir6t Court that some of tho construc¬ 
tions did not interfere with the thorougharo 
was erroneous. Tho learned Judge of the 
lower Appellate Court has omitted to consider 
tho fact that, so far at least as the shaeban 
on No. 67-2 was concerned, it being admitted 
that tho plaintiffs were not tho owners of the 
plot No. 67-2 on which it stood, it was for the 
plaintiffs to show that thoy had suffered a 
special damage over and above that sufforod 
by them along with the public at large. This 
the learned Judge has not found and on no 
principle of law could his deoreo directing tho 
removal of the shaeban on plot No. 67-2 
aforosaid be sustained. Mr. Sital Prasad 
Ghose, the learned Advocate for the appellant, 
has relied on tho case of Bhawan Singh v. 
Narottam Singh{ l). and Mr. Chaubc, tho learn¬ 
ed Vakil for tho respondents, has relied on the 
case of i Tota v. Sardul Singh (2). Tho oaso 
Bhawan Singh v. Narottam Singh (l), is only 
an exception to tho general rulo that any 
one who sues to remove a nuisance on a 
public thoroughfare must provo special 
injury. Having regard to tho general law 
as laid down in the case of Bhawan Singh 
v. Narottam Singh (l), and giving effect to 
tho exception in favour of tho zemindar as 
laid down in the case of Tota v. Sardul 
Siiujh (2), I modify tho docroo of tho lower 
Appellate Court to this extent only that I 
dismiss tho plaintiffs’ claim as to tho shaeban 
on plot No. 67-2 and allow the rest of that 
decreo to stand. Under tho circumstanoos of 
the case, I direct the parties to hear their own 
costs of this appeal. 

z - K - Decree modified. 

(1) 2 lad. Cas. 3G5; 91 A. 414 ; 0 A. L. J. 499. 

(2) 10 A. 558 ; A. W. N. (1998) 203; 6 Ind. I)eo. 
(N. 8.) 372. 
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RANGOON HIGH COURT. 

Civil Miscellaneous Applications 
N os. 85 and 86 of 1923. 

November 29, 1923. 

% 

Present: —Mr. Justice Young, Acting 

Chief Justice, and Mr. Justice May Oung. 

MAUNG SAW MYAING and another — 

Applicants 

versus 

MG SEIN and another—Respondents. 

Civil Procedure Code (Act V of 1908), s. 101— Appeal 
to P> ivy Council—Appeal to High Court dismissed for 
default —Restoration, application for, rejection of — 
Order, whether decree or fiua 1 order. 

An order of a High Court rejecting an application 
for restoration of an appeal dismiaeed for default is 
not appealablo to His Maje9ty in Council inasmuch 
as it is not a deoroa or final order, nor is it an order 
passed in the oxeroise of Original Civil Jurisdiction 
of the High Court 

BimiUah Begum v. FTiralal, 87 Ind. Cas. 882, fol¬ 
lowed. 

Applications for leave to appeal to His 
Majesty in Council. 

Mr. Burjorjee, for the Applicants. 

ORDER. —These are two applications for 
leavo to appeal to nis Majesty in Council, the 
first being Civil Miscellaneous Application No. 
85 an application for leavo to appeal against 
an order of this Court dismissing Civil First 
Appeal No. 68 of 1922 for dofault of appear¬ 
ance, the second being an application for leave 
to appeal, as statod in the petition, against an 
order dated the 21st May 1923 mado in Civil 
First Appeal No. 68 of 1922. 

The first application was withdrawn by 
Counsel for the applicant and we are concern¬ 
ed only with the second. 

We may remark that the order dated the 
21st May 1923 was an order dismissing the 
appeal No. 68 of 1922 and is an obvious mis¬ 
take for the order dismissing the application 
for restoration of the appeal which is the order 
complained against, and whioh was also the 
order argued before us, and which was the 
order referred to in para. 2 of the grounds. 


BALMOKAND V. WAZIR CHAND 

We do not think it necessary to be tech¬ 
nical and will treat the application as one for 
leave to appeal against the order refusing the 
restoration of the appeal dated the 18th June 
1923. 

In Bismillah Begam v. Eiralal (1) a similar 
application was rejected on the ground that 
an order rejecting such an application was not 
a decree or 6nal order passed in appeal nor an 
order passed in the exercise of the original 
civil jurisdiction of the High Court. We agree 
with the above decision and also agree that 
we cannot certify that the case is" otherwise” 
a fit one for appeal. 

Wo reject both applications with oosts 2 
gold mohurs in each case. 

N. k. Application dismissed. 

(1) 87 led. Cas. 832. 


LAHORE HIGH COURT. 

Miscellaneous Application No. 494 of 

1919. 

February 16, 1920. 

Present: —Mr. Justice Broadway. 

BALMOKAND— Defendant - 
Petitioner 

versus 

WAZIR CHAND— Plaintiff, 
and others - Defendants— 
Respondents. 

Civil Procedure Code (Act I' of 1908), O. XLI, r. 19 
—Appeal—Dismissal for default—Reiteration—At- 
sencc unintentional • 

An appeal was dismissed foe dofault but appel' 
lant'a Counsel appeared soon after and satiafled the 
Court that hi* failuro to ap, ear when thia appeal wai 
called on for hearing was wholly unintontional ; 

Held , that the appaal ought to bo restored. 

Petition under o xl \\ fc ^ 0 

Procedure Code, for re-admission of the above 
noted appeal case dismissed in default by tba 
High Court on the 13th November 1919. 
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MG PE THEIN V. S BOON KYAN 

Dewau Mehar Chand. for the Petitioner. 

Dr. Nand Lai, for the Respondents. 

ORDER. —This is an application for 
the re admission of Civil Appeal No. 2569 of 
1917 which was dismissed by me on the 13th 
of November H919 owing to the fact that 
when the appeal was called on neither the 
appellant nor his Counsel appeared. 

Dewan Mehar Chand, the appellant’s Vakil, 
appeared soon after the appeal had been dis¬ 
missed and I am satisfied that the failuro to 
appear was wholly unintentional. I accord¬ 
ingly restore the appeal and proceed to hear 
it. 

z. K. Appeal restored. 


RANGOON HIGH COURT. 

Civil Revision No. 89 of 1923. 

November 19, 1923. 

Present Mr. Justico Carr. 

MG PE THEIN— Petitioner 

versus 

S BOON KYAN— Respondent. 

Rangoon Rent Act (Burma Act II cf 1920!. s. 10— 
Ejectment, suit for, by guardian of landlord whether 
maintainable. 

The guardian of a minor cannot suo to ojeot a ten¬ 
ant on the ground that he requires the premises for 
the occupation of the minor, as be is not the land¬ 
lord within the meaning of seotion 10 of the 
Rangoon Rent Act. 

Civil Revision Petition. 

Mr. Robertson, for the Petitioner. 

Mr. Maung Mating, for the Respondent. 

JUDGMENT. —This is an unfortunate 
case. The premises in dispute are the property 
of two minors, whoso guardian is the plaintiff- 
petitioner. The defendant-respondent is the 
tenant. Plaintiff sued to ojcct defendant on 
the ground that he required tho premises for 
for the occupation of himself and tho two 


minors. His suit has been dismissed on the 
ground that he is not tho “ landlord ” for tho 
purposes of the Rangoon Rent Act, section 10. 

Plaintiff is clearly the “landlord” within 
the terms of the general definition given in 
section 2 (c) of tho Rent Act. 

Seotion 10 (1) of that Act lays down that 
no decree for recovery of possession of tho 
premises shall be made so long as the tenant 
pays the rent allowablo under tho Act. 
But there is a proviso, the portions of 
which applicable to tho circumstanoos of 
this case are, "provided that nothing in this sec¬ 
tion shall apply...where the promises aro rea¬ 
sonably and bona fide required by the landlord 
for occupation by himself or by any momber 
of his family or for the occupation of any 
person for whoso benefit tho premises are 
held, or where the landlord can show any 
cause which may be deemed satisfactory by 
tho Court." 

So far it would seem that on adducing tho 
necessary proof tho plaintiff whould ho onti- 
tlcd to succeed. But we come next to clause (5) 
of section 10, which lays down that, “ for 
tho purposes of this section, notwithstanding 
anything contained in olauso (c) of section 2, 
tho term “ landlord ” shall not includo any 
person who has become landlord otherwise 
than by a bona fide transfer thereof for value 
or by the devolution of the premises upon 
him under a testamentary disposition or 
intestacy or a settlement made beforo tho first 
day of April 1918.” 

Under this it seems clear that tho plaintiff 
is not the landlord for the purposes of sec¬ 
tion 10. Tho premises in question appear to 
have devolved by intestacy, but upon the 
minors and not upon the plaintiff. He is tho 
landlord by virtue of his appointment by tho 
Chief Court of Lower Burma as guardian of the 
minors and it would ho straining the mean¬ 
ing of tho terms to say that tho premises had 
devolved on him by intestacy. 

It must bo held, therefore, that tho plaint¬ 
iff is not tho “ landlord " for the purpose of 
section 10 and it necessarily follows that tho 
fact that he requires tho promises for the 
occupation of the minors for whoso benefit ho 
holds thorn does nob entitlo him to tho benefit 
of tho proviso to section 10(1). He oan 


1 C — 64 
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therefore, not obtain a decree for ejectment 
on that ground. 

My conclusion, therefore, is that the decision 
of the learned Judge of the Small Cause 
Court is correct. 

It can hardly ho supposed that the Legis¬ 
lature intended clause (5) of section 10 to 
exclude from the benefits of the proviso a 
landlord such as the plaintiff. But the effect of 
the clause is clear and it must bo applied. 

I, therefore, dismiss this application. In 
view of the circumstances, I make no order 
as to costs. 

N. K. Application dismissed. 

LAHORE HIGH COURT. 

Letters Patent Appeal No. 46 of 1919. 

May 5, 1920. 

Present : —Mr. Justice Loslio Jones and 
Mr. Justioe Abdul Raoof. 

BARI AM SINGH— Plaintiff — 
Appellant 
versus 

PHAGGU MAL and another 
—Defendants—Respondents. 

Custom—Alien, i linn by widow — Necessity,, proof of— 
Decnc ox parte against widow, value of. 

The moro Lot that an ex parte decree has been 
obtained against a widow by a creditor does not of 
itself amount to evideuoe of legal necessity for tho 
amount of the decree so as to justify an alienation by 
tbo widow of her husband's estate. 

Appeal, under section 10 of the Letters 
Patent, against the decree of Mr. Justice Mar- 
tinoau, dated the 3rd November 1919, in Civil 
Appeal No. 451 of 1919. 

Mr. Gullu Ram, for the Appellant. 

Mr. II. 1). Bhalla, for the Respondents. 

JUDGMENT.—The facts of this case 
appear sufficiently from the judgments. The 
decree obtained by Phaggu Mai has been treat- 
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ed as if in itself it amounted to legal neces¬ 
sity. But the decree was ex parte, and the 
real question is whether there was any neces¬ 
sity for the original bond which was executed 
by the widow in favour of Phaggu Mai. The 
latter alleged in his pleas that the first bond 
was on account of a debt inourred by Musam- 
mat Ram Devi’s husband , but he made no 
attempt to prove it, though the point was 
evidently realised and was fully covered by 
the issue. 

We allow the appeal and deoree the plaint¬ 
iff's suit with costs throughout. 

z. K. Appeal allowed. 


RANGOON HIGH COURT. 

First Civil Appeal No. 311 of 1922. 

December 10, 1923. 

Present: —Mr. Justioe Young, Acting Chief 
Justice, and Mr. Justice Carr. 

RAJ CHANDRA DHAR— 

Appellant 

versus 

Messrs. K. D. O. C. RAY— Respondents. 

Civil Procedure Code (Act V oj 1903), O. IX, r. 13— 
Decree, ex-parte— Appeal, grounds of — Summons, service 
of, whether can be questioned. 

Where an cx-parle deoree is passed, the defendant 
can cballcngo it by way of appeal on the ground 
that tho evidcnco adduced by the plaintiff was not 
sufficient to justify the deoroo but he is not entitled 
in appeal to go into any question oonneoted with his 
non-appearance at tho heariog, as that is the subject- 
matter of the speoial proceedings under O- IX of the 
Civil Prooedure Code. 

Jonardhan Dobey v. Ram done Singh, 29 0. 738 at p- 
743 ; 1 2 lad. Deo. (N. 8.) 491 ; Butnny v. Aeie-tid-din, 
36 Ind. Oas. 277 ; 3J A. 148 ; 14 A. L. J. 1226, relied 
CD- 

Sadlitt Krishna Ayyar v. Kuppan Ayyangar, 30 M. 
64 ; 1 M. L. T. 268 ; 16 M. L. J. 479, dissonted from. 

Mr. Lambert, for the Appollant. 

Mr. Chari, for the Respondents. 
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JUDGMENT. —The only arguments 
raised before us in this appeal were whether 
the appellant bad been duly servod with a 
summons, and whether this was material in 
a regular appeal from a deoree. The appel¬ 
lant appeals as the Karta or Manager of a 
joint Hindu family and claims that be was 
never rightly served. 

The suit was brought against the individual 
members of this alleged family firm who 
were described as merchants carrying on 
business in partnership under the name and 
6tyle of K. C. Dbar by their managing part¬ 
ner, Gour Chandra Dbar, who was younger 
brother of the appellant. 

The suit was tiled on the 11th August 1921, 
and on the 20th September 1921, defendants 
Nos. 1 to 5 put in a written statement through 
the sa d Gour Chandra Dhar, who, it is not 
disputed, was duly sorved ou behalf of him¬ 
self and his brothers, as though the proceed¬ 
ings had beon taken against the tirm. On tho 
16th January, over four months after tho 
summons was so sorved, and over 34 months 
sirjco a written statement had been put in on 
behalf of defendants Nos. 1 to 5 by defendant 
No. 2, and after various steps had been taken in 
the case, the first defendant appeared by bis 
agent, Pershonath Chowdury, and hi6 Pleader, 
liai Hpaw, and applied for an adjournment to 
Gle a written statement alleging that the five 
brothers had been sued in their own names, 
and yet the summons had been served on tho 
2nd defendant alone, and the written state¬ 
ment was filed by him alone, though ho had 
no powor-of-attornoy to represent them in 
any Court of Law. 

The Trial Judgo passed the following order 
on this application :—“ L'his application is be¬ 
lated. Service was effected ou G. C. Dhar as 
managing partner of the firm of ICC. Dhar under 
O. XXX., r. 3. The servico on him is cflectual. 
If the 1st and 3rd to oth defendants refrained 
from appearing in Court these four months, 
they have only themselves to blame I decline 
to give another adjournment.” Defendants’ 
agent and his pleader then left the Court, aud 
tho case proceeded ex parte so far as defendants 
Nos. 1 to 5 were concerned, with the result 
that a deoree was passed against defendants 


Nos. 1 to 5 aud tho suit was dismissed as 
against defendant No. 6. 

It was argued before us for the appellant 
(a) that the summons was rightly served : (6) 
that it was immaterial whether it was rightly 
sorved or not: it being urged that the 1st de¬ 
fondant had appeared to ask for time and had 
thereby waivod servioo, and that tho real 
question was whether tho Court was justified 
in refusing tho application for time and in pro¬ 
ceeding ex parte, aud that this question, 
though it would have rightly found a placo 
in an application to set aside tho decree aud 
restore the case, could not be considered 
in a regular appeal, in which the only ques¬ 
tion was whether tho evidence upon the 
record was sufficient to sustain tho decree. 

Obviously, this contention must be con¬ 
sidered first, as, if it is upheld, there is no ad¬ 
vantage to ho gained by considering whether 
the summons was duly served. 

In tho first place, I may say that I am 
clearly of opinion that the 1st defendant waiv¬ 
ed the question of 6orvieo by appearing to ask 
for timo, and that tho only question is whe¬ 
ther the Judgo was right or wrong in refusing 
to grant time. Tho question whether this can 
bo considered in an appeal from the decree, or 
only in proceedings to set aside the decreo and 
restore the case, has been the subject of con¬ 
flicting decisions. 

In Jonarclhan Dobey v. Ramdone Singh (1) 
it was observed as follows :—“ When a decreo 
is passed ex parte against a defendant a reme¬ 
dy by appeal i6 now always open to him 
by section 540 of the Code of 1882, as amend¬ 
ed by Act VII of 1888, (section 96 of the 
present Code). But such a remedy can be 
efTioaoious only in those cases, aud their 
number must be small, in which the ex 
parte decree is either wrong in law on the 
face of the proceedings or is based on evi¬ 
dence so weak that, oven though unre- 
butted, it is insufficient to sustain tho decreo. 
In the great majority of cases in which a 
defendant having a good defence has had an 
ex parte decree passed against him, the dis¬ 
advantage lie labours under is that lie has not 
been able to substantiate bis defence by evid¬ 
ence before the Court. Upon tho record es it 

(1) 2C C. 7/8 at p. 713; 12 Ind. Dec. (N. 6 )■ 401. 
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stands tho cx parte decree may be unassailable 
but if bhe dofeodaub has an opportunity 
(which ho was prevented from having owing 
to some sufficient cause) of placing upon the 
record, evidence which he could have adduc¬ 
ed to substantiate his defence, no such 
decree should have been passed. The remedy 
in such a case cannot be by way of appeal 
which must ordinarily proceed upon the record 
as it etauds.’’ 

On tho other hand, it had been decided by a 
Full Bench of tho Madras High Court, in 
Sadhu Krishna Ayyar v. Kuppan Ayyangar (2) 
that when a suit is decided cx parte an Appel¬ 
late Court to wh’oh an appeal from the decree 
is preferred under section 540 of the Code of 
Civil Procedure, (section 96 of tho present 
Code) Lias jurisdiction to reverse the decree of 
tho lower Court on tho ground that such Court 
was wrong in proceeding to decide the case ex 
Vatic and remaud tho suit for re-hearing, re- 
ferring,to tho Calcutta dicta as obiter. “ I 
think, ’ sa'd the C. J., “ it must be taken that 
the Legislature by accident or design has given 
a right of appeal apart from tho merits against 
an order on the ground that the defendant was 
not in default in failing to appear and against 
an ex parte decree also, apart from tho merits, 
on tho samo grounds”. 

The same question also came up in appeal 
for decision before the Allahabad High Court 
boforo Richards, C. J., and Banerji, J., in llum- 
mini) v. Asis-ud-din (3), and was answored in 
the opposito way. Riohards, C. J., observing as 
follows: In my opinion once the Muusif had 
made the decree in tho absence of tho defend¬ 
ants he must bo deemed to have passed his 
decree cx parte, and if tho defendants com¬ 
plained that tho decree should not have been 
passed in their absence, their only remedy was 
to apply to have it set asido and tho case 
restored. They could, no doubt, challenge the 
decree by way of appeal upon tho ground that 
tho evidonco which the plaintiff had adduced 
was nob sufficient to justify the decree, bub 
they were not entitled in any appeal from the 
decree to go into any question couueoted with 
their non-appearance at the hearing.” 

I have no doubt that under O. XVII, r. 2, 
tho suit must be deemed to have been decid- 

(2) £0 M. 51 : 131. L. T. 2G8 ; 16 M. L J. -179. 

(o) o6 ln<l. Gas 277 ; 39 A. 143 ; 14 A. L- J. 1226 
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ed ex parte, and that the provisions of O. 
IX applied, aud that the defendant could have 
applied to set aside the decree, and the ques¬ 
tion whether ho should have succeeded would 
depend on the question when he became aware 
of tho suit. But is ho confined to this relief, 
or can he use his grievance as a ground of 
appeal in an ordinary appeal from bhe decree ? 

I must say that I prefer the reasoning of 
the Calcutta and Allahabad High Courts and 
consider that, in an appeal from a decree the 
only question with which the Appellate Court 
is ordinarily concerned is whether the evid¬ 
ence on the record is sufficient to support that 
decree, and that tho question of due servioe of 
summons is bhe subjoct-matbor not of an 
appeal from tho decree but of bhe special pro¬ 
ceeding under O. IX. 

In this case, it was not contended that the 
evidence, as it stood, was insufficient to sup¬ 
port tho dccroo, aud, in the view I take, we 
are nob concerned with tho question whether, 
but for the refusal of the learned Trial Judge 
to grant time, that evidence would have been 
subject to cross examination and boon sup¬ 
plemented by ovidonco on tho other side. 

I would accordingly dismiss tho appoal with 
costs. 

N. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 80 

of 1921. 

November 24, 1921. 

Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justioe Banerji. 

RAM NARAIN and another— Defendants 

—Appellants 

versus 

MUHAMMAD AKBAR-Plaintiff— 

Respondent 

Landlord aud tenant—Occupancy tenant — Tanks 
and well constructed for manufacture of indigo, whether 
van be sold. 
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Tanka and wells constructed by an oooapanoy 
tenant (or tho manufacture of indigo aro not a part 
of his holding and he is competent to sell them. 

Letters Patent Appeal from the judgment 
of Mr. Justice Walsh, dated tho 2nd Juuo 
1921. 

Mr. M. S. Bajpai, for tho Appellants. 

Mr. S. Rasa Ali, for the Respondeat. 

JUDGMENT. —The question which arises 
in thiB appeal is whether the mortgage made 
in favour of the defendant by the predecessor- 
in title of the plaintiff in 1894 included certain 
tanks and a well for the manufacture of 
indigo. The suit was brought for redemption 
of the mortgage, and the plaintiff claimed nob 
only the land mortgaged but also the tanks 
and the well which existed on the land. The 
mortgagees had no objection to redemption of 
the land, but they contended that the well and 
tho tanks wero not included in the mortgage, 
that they had been sold previous to tho mort¬ 
gage to the defondants, and that they formed 
no part of the mortgaged property which 
could be redeemed. 

The Court of first instance found against 
the defendants and decreed the whole claim. 

Upon appeal the learned Judge found that tho 
6alo-deeds rolating to tho tauks and the well 
exeouted by tho mortgagor woro genuine sale- 
deeds, and that tho osvnership of the mortgagors 
had passed to the mortgagees by virtue of those 
salos. He wa3 further of opinion that the woll 
and the tanks woro not inoluded in the mort¬ 
gage and could not have boon included in it by 
tho mortgagor who had already sold them to 
the mortgagee. He accordingly disallowed that 
part of tho claim which related to tho tauks 
and tho well. The tanks wo may mention 
wore for tho manufaoturo cf indigo and the 
woll has been found to have been used for tho 
same purpose. 

A learned Judge of this Court on appeal set 
aside the decree of tho lower Appellate Court 
on tho ground that the mortgagor was in law 
incompetent to sell tho tanks and tho well to 
the mortgagee. 

This view of the learned Judge do 3 s nob 
oommond itself to us. It is ooucoJod that, if 
there had been a building belonging to tho 
mortgagor on the lauJ, he oould sell it. If 
ho could sell a building ho could equally sell 


tanks and tho woll constructed by him on the 
land. What he was incompetent to sell was 
his bolding. The tanks and the well could nob 
be deemed to be a part of the holding. Further¬ 
more, it did nob lie in the mortgagor, who had 
sold the tank and the well, and subsequently 
mortgaged the laud, to say that he had no 
power to sell, and that, therefore, the pur¬ 
chasers had aoquired no title to the tanks and 
the well. The plaintiff derived his title from 
the mortgagors and he is equally incompetent 
to set up such a plea. As has boon stated 
above, what the mortgagors did was Dot to 
sell their oeoupaDoy holding bub something 
apart from thoir occupancy holding. There¬ 
fore, the sales effected wore valid sales and 
could tako effect. It appears that a sale-deed 
was executed on the very day on which the 
mortgage-deed was executed. Surely, it cannot 
be said that the parties to the sale-deed 
intended to include in tho mortgage the prop¬ 
erty which had shortly before been sold. 
It is equally clear that tho property sold 
some years before was not intended to be 
mortgaged to tho mortgagee. 

In view of the findings of tho lower Appel¬ 
late Court which this Court was bound to 
accept, and in view of the fact that wo are un¬ 
able to agreo with tho learned Judgo’s opinion 
as to the invalidity of the saleexccutod by the 
mortgagor, we must allow the appeal. We ac¬ 
cordingly sot aside tho decree of this Court 
and restore that of the lower Appellate Court 
with costs of botli hearings in this Court in¬ 
cluding foos on the higher scale. 

Z. K. Decree set aside. 
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MADRAS HIGH COURT, 


Appeal Against Order No. 56 of 1921. 

August 21, 1923. 

Present : Mr. Justice Ramesam (on re¬ 
ference by Mr. Justioe Spencer and Mr. Justice 

Venkata Subba Rao.) 

NADEPENA APPAMMA and others 
—Appellants—Defendants 

versus 

SARIPILLI CHINNAVADU and 
others —Respondents—Plaintiffs. 

Registration Act (XVI of 1903), ss. 17, W—Usufructu¬ 
ary mortgage—Suit for redemption, nature of—Un¬ 
registered mortgage-deed, whether admissible in evi- 
aenct. 

I laiutill suod to onforco tlio terms of an unregister¬ 
ed usufructuary mortgage-deed praying for a docroo 
for redemption. 

Held, Spencer, J., dissenting, (lj that the suit being 
for redemption of a usufructuary mortgage was in 
substance a suit for possession of proporty: 

(-). that the mortgage-deed though inadmissible 
m evidence to provo tho mortgage ojuld be looked at 
for the collateral purposo of showing tho nature of 
tho defendants* possession. 

Anonda llait v. Khudiram Uait , 25 Ind. Cas. 558 ; 
I'd C. L. J. 532, relied on. 

Varadu Pillai v. JcevarathanammaL 53 Ind. Cas. 
SOI ; 13 M. 214; (1919) M. W. N. 724; 10 L. W. G7‘J; 
24 C. W. N. 346; 38 M. L. J. 313; 18 A. L. J. 274; 2 U. 
l\ L. H. (R C.) 64; 22 Bom. L. R. 444; 16 I. A. 285 
(P. 0.)» followed. 

Krishna Pillar v. Ranga$aini Pillai . 18 M. 462; 5 
M. L. J. 187; 6 Ind. Doc. (N. S.) 672, distinguished. 

Subbayya v. Ma&duktiah, 17 M. L. J. 469; 3 M. L. 
f J. 187; Yuruvu Venkata Reddy v. Maddi Veer anna* 
23 Ind. Cas. 376; 15 M. L. T. 192, not followed. 

Per Spencer J —A plaintiff who sues for redemp¬ 
tion on tho strength of an unregistered mortgage- 
deed can never succoed, becauso for obtaining a 
decree to redeem it is necessary to provo the terms of 
the mortgage, and they cannot be proved by any 
other evidence than the document itself. 

Appeal against tho order of the Subordinate 
•Judge, Vizagapatam in Appeal Suit No. 35 of 
1 ( J20 preferred against tho decree of the Court 
of the District Munsif, Viziauagaram, in O. 


No. 607 of 1917. 

ORDER. 

Spencer, J— Tho plaintiffs sued to 
enforce in this suit the terms of a usufruc¬ 
tuary mortggage-deed praying in their plaint for 
a decree for redemption, and alleging that 
plaintiffs Nos. 1 to 5 had mortgaged the suit 
property to the deceased husband of 1st defend¬ 
ant who was the brother of defendants Nos. 
5 to 8. 

The defendants did cot admit the existence 
of any mortgage. The plaintiff did nob set 
up a title to eject the defendants otherwise- 

The mortgage-deed produced, being unregis¬ 
tered, could not, under section 49 of 
tho Indian Registration Act, he admitted 
as evidence of plaintiff’s right to redeem. 
The Subordinate Judge was of opinion 
that it could he looked at for tho collateral 
purpose of showing the nature of defendant’s 
possession. But no question arises as to the 
nature of that possession until the plaintiffs 
first show that thoy have a right to recover 
possession. The purpose for which they wish 
to have the document admitted is not a 
collateral purpose, hut tho direot purpose 
of proving tho basis of their title. 

1 do not for an instant wish to question the 
proposition that if one party to a suit sets up 
a title based on adverse possession, his oppo¬ 
nent may show by means of an unregistered 
mortgage-deed that the nature of the posses¬ 
sion was permissive. 

Thoreistho high authority of the Privy 
Council in Varada Pillai v. Jeevarathnaminal 
(1), for holding that an unregistered document 
which could notbe used as evidence of a trans¬ 
action requiring registration such as a gift, 
may yet bo looked at as explaining the nature 
and character of a person’s possession. 

Bub a plaintiff who sues for redemption on 
tho strength of an unregistered mortgage-deed 
can never succoed, because for obtaining a 
decree to redeem it is necessary to prove the 
terms of the mortgage, and they cannot be 
proved by any other evidence than the docti• 

(1) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 
721; JO L. W. 679; 24 C. VV. N. 846; 38 U. L. J. 313 
18 A. L. J. 274; 2 U. P- L. R. (P. C.) 61 ; 22 Bom- L. 

B. 4 41; 46 I. A. 235 (P. C.). 
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merit itself. This is the effoot of seotions 17 
and 49 of the Indian Registration Aot, read 
with section 91 of the Indian Evidence Act. 
If we were to allow unregistered documents 
to be used as evidence of title by a mere 
device of pleading, we should be defeating 
the purpose of the Act (Vide Divithi Varada 
Ayyaiujar v. Krishnasami Aayynjar (2). Even 
if the defendants were to admit in their 
written statements that the relations bet¬ 
ween themselves wero those of mortgagors 
and mortgagees, the plaintiffs could not, on 
the strength of that admission, be given a 
decree for redemption as for redemption 
they must further prove what sum is due, 
see Krishna Pillai v. Bangasami Ptllai (3), 
Mutta Venkatachalapathi v. Pyindha Venk- 
atachalapatlii (4), Seetamma v. Krishna - 
swamy Bao (5) Kalliani Amma v. Nara¬ 
yanan Namhiar (6) and Somu Gurukkal v. 
Bangammal (7). In Ananda Bait v. Khudi- 
ran Bait (8), the plaintiff proved a title 
paramount to the land, and the defendant, 
while admitting possession under a usufructu¬ 
ary mortgage, took tho objection that being a 
verbal mortgage it was void. Tho decision was 
that of a single Judge. The learned Judges who 
heard the Lotters Patent Appeal give no reasons 
for their decision. In the present suit the de¬ 
fendants deny the plaintiff 's mortgage and set 
up an independent title and the plaintiffs have 
not applied to amend the plaint so as to con¬ 
vert the suit into one to recover possession on 
their title as owners. Even if they now 
applied to amend their plaint so as to make it 
a suit on a different cause of action, I do not 
think we could probably permit this to bo 
done (oeo 8. A. No. 880 of 1912). 

In these ciroumstauces, tho appeal in my 
opinion should be allowed and the suit dismissed 
with costs throughout. But as my learned 
jrother is in favour of dismissing the appeal 
wo refer the question on wbioh we differ to a 
third Judgo under seotion 98 of the Civil 
1 rocodure Code. 


ill ift M M ll7 i R o Ia r d- 7 r 6; 2 Ind Dea ,N - s -> 3 

IN 8.1672 : 6 "• L 3 - 167 • 6 E 

7 17 Ind - Ca3 - 987 : 12 M - L - T. 579 ; 23 M. 

wft *T 8 4 8 , 1 L ' * 240 = < IM6 ’ * 

'vMflT K ^0.“' L J ' 200 ^ ,1M5) 

(7) 7 M. H. 0. R. 13. 

W 25 Ind. Gas. 558; 19 C. L. J. 532. 


Venkatasubba Rao, J.-Tho suit is 
brought for redemption. The plaintiffs allege 
that they were the owners of the property, 
that they executed about 15 years previous to 
the suit a usufruotuary mortgage-deed in 
favour of the defondants’ predecessor-in- 
titlo, that the latter was put in posses¬ 
sion of the property which continues to 
be in possession of the defendants, that 
the mortgage-deed not registered, and that 
the defendants refused to receive the 
amount due and deliver possession of tho prop¬ 
erty to the plaintiffs. As is usual in such a 
plaint, the prayer is for possession of tho prop¬ 
erty, the plaintiffs offering to pay the amount 
duo on the footing of the mortgage. 

The defendants in effect claim the prop¬ 
erty as theirs and deny the oxi6teuce of the 
mortgage. The District Munsif dismissed the 
suit holding, on a preliminary issue framed, 
that the suit does not lie on an unregistered 
mortgage-bond. Ho pronounced judgment on 
the 10th November 1917. and, relying on 
Subbayva v. Moduletiah (9) and Yi ruva 
Venkata Bcddy v. Maddi Veeranna (10), over¬ 
ruled the contention on behalf of the plaintiffs 
that the mortgage-deed may be referred to to 
explain tho nature and character of tho poss¬ 
ession hold by the defendants. The Subor¬ 
dinate Judgo reversed the decision of the Dis¬ 
trict Munsif and remanded tho suit for dis¬ 
posal in accordance with law. His judgment 
is dated 26th August 1920,-and as by that time 
the Judicial Committee of the Privy Council 
in Varada Piilai v. Jecvarathnammal (l) had 
decided that an unregistered deed of gift 
could be admitted in evidence for tho purpose 
of ascertaining tho character of tho possession 
of the alleged donee, tho Subordinate Judgo 
following the decision camo to the conclusion 
that tho unregistered bond was admissible for 
tho limited purpose stated and observed as 
follows :— 

“When once the documont proves the na¬ 
ture of tho defendant’s possession to bo that 
of the mortgagees they cannot proscribe for 
an absolute title but they can prescribe for 
mortgagee's rights aftor tho lapso of 12 years 
from tho date of the deed.” 

lho suit being for redemption of a usufruc¬ 
tuary mortgage, it ie in substance a suit for 

(9) 17 M. L. J. 469; 3 M. L. T. 187. 

(10) 23 led. Caa. 376, 15 M. L. T. 192. 
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possession of tbo property. The fact that the 
plaintiff, while asking for possession,has offered 
to pay the amount due on the mortgage to the 
defendant does not render it any the less a suit 
for the possession of the property. What the 
plaintiff has to do in the suit is to prove his 
title. Having proved it, he may rely upon the 
mortgage-deed itself to show that the defen¬ 
dants have not acquirod a title by adverse 
possession. I may observe that the title of 
the plaintiff to the proporty has not been 
determined, the case having been disposed of 
on a preliminary point. The plaintiff may 
adduce evidence to prove his ownership to the 
property. As a piece of ovidenco, he may 
oven roly upon an admission of his title, if 
any, made by the mortgagees in the unregis¬ 
tered deed in question. It is not neoessary to 
pursue this matter further booause, when the 
plaintiff proves his titlo, it will ho for tho 
dofoudants to mako out their claim to the 
property. If they succeed in showing that 
they have been holding tho proporty assorting 
tho title of mortgagees for over the statutory 
period, they will thou have shown that they 
have acquirod by adverso possession tho limit¬ 
ed interest of mortgagees in the proporty in 
question. 

It lias boon contended on behalf of 
tho defendants that to take this viow, 
will bo tantamount to permitting the plaint¬ 
iffs to convert their suit from one of 
redemption into one of possession. This 
argument is untenable. The precise point was 
raised and determined in Annnda Hail v. 
K hud iron TIait (8). Tho case was first decid¬ 
ed by Harrington, J., and his judgment 
was approved in Letters Patent Appeal by 
Sir Lawrence Jenkins, C. J., and Mookerjee, 
J. Tho following observation in tho 
judgment of Harrington, J., disposes of 
the argument advanced before us on this 
point on bohalf of tho defendant : Tho 

argument that has been addressed to us 
is that if tho plaintiff is given possession in 
this suit, it would be substantially altering the 
character of tho suit. I do not agree with 
this. It appears to me that a suit for posses¬ 
sion on redeeming a usufructuary mottgago is 
in substance a suit for possession of the land. 
If tho plaintiff establishes his title and the 
only answer tho defendant has is that the 
mortgage is void in point of law, still, never¬ 
theless, the plaintiff would be entitled to get 


the land, because the defendant on his own 
showing has no title.” 

The next argument that the defendants ’ 
learned Vakil advanced before us is that the 
suit is to enforce the terms of the mortgage- 
deed whioh was unregistered, and that, as the 
mortgage cannot be proved, the suit must fail. 
It is perfectly true that a mortgage over im¬ 
moveable property to secure a sum of Es. 100 
or upwards cannot be croated by an unregis¬ 
tered deed. It follows that a mortgagee, to 
whom possession has not been transferred, 
suing for sale of the mortgaged property can¬ 
not establish his right by relying upon an un¬ 
registered mortgage-deed and his suit will 
necessarily be dismissed, but where there is a 
transfer of possession, the other considerations 
will arise. Tho interest which a man can 
acquire by adverso possession may bo limited 
by the nature of his possession ; and adverso 
possession of a limited interest for the statu¬ 
tory period is a good plea to a suit in ejectment 
to tho extent of that interest. 

In Madhava v. Narayana (11) it was held 
that the Itanomdars who hold the land uudor 
an invalid kanom for more than 12 yoars 
acquired by advorso possession tho limited 
interost for whioh they proscribed. 

Again, in Sankarnn v. Periasami (12) it 
was hold ” that tho payment of Poruvpu 
did not prevent tho possession of tho defen¬ 
dants from being adverso to plaintiff, as the 
possossion of a limited interest in immovoablo 
property may be as much adverse for the pur¬ 
pose of barring a suit for the determination of 
that limited interest as is the advorso possos¬ 
sion of a complete interest in tho proporty, to 
bar a suit for tho wholo property. 

In Budesfid v. llanmunta, (13) tho two 
Madras cases referred to above were cited with 
approval, and it was hold that a tonaut may, 
after the statutory period, acquiro the right of 
perpetual tenancy. It was pointed out that 
under Art. 144 of Act XV of 1877 a suit for 
possession of immoveable property or any 
interest therein is barred after tho lapse of I-- 
years from tho time when tho possession ot 
tho defendant becomes udvorse to tho plaint¬ 
iff and that in a suit in ojectmont it is tho 

(11) 9 M. 244 ; 10 Ind. Jur. 01 ; 3 Ind. Doc- (N- S.) 

Uf U2) 13 M. 4G7 ; 4 led. Deo. (N- B ) 1037 

(13) 21 13. 509; 11 led. Deo. (N. b.) 311 
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tenant’s interest in possession of the tenant 
that the landlord seeks to recover. 

I may also refor to Manavikraman v. 
Ammu (14) which, I think, has a very material 
bearing on the present oase, In 1864, A 
mortgaged certain lands to B for Rs. 750. In 
1881, B professing to act as the absolute 
owner mortgaged the same lauds to G for Rs. 
5, 000, and G enjoyed possession of the lands 
for a period exceeding 12 years from the date 
of bis mortgage. A, then instituted a suit for 
redemption. It was hold that A. was bound 
to redeem C's mortgage before he could 
recover his possession of the property on the 
ground that C’s mortgage which, but for the 
law of Limitation, would havo been invalid as 
against A, had become good by C's possession 
for 12 years. 

From the authorities it is dear that the 
dofondant in the prosont case can acquire the 
title of a mortgagee by advorse possession for 
the statutory period. The deod of mortgage 
being invalid, it confers upon him no right, and 
it cannot bo relied upon as the source of the 
mortgagee's title. On the contrary, his right 
is based solely upon the fact that he has been 
in adverse possession of tho limitod interest 
for the statutory period under tho decision of 
the Privy Council in Varada Pilli v. Jeeva- 
Tathnammal (l) the mortgage-deed may he 
referred to for ascertaining the charactor 
of his possession. It may bo referred to for 
determining tho quantum of interest for 
which the defendants prescribe claiming as 
mortgagees. When it is said that a mort¬ 
gagee’s interest may bo prescribed for tho 
statement implies that the mortgagee’s in¬ 
terest is definito and precise. If the question 
js, has a person prescribed for a mortgagee's 
interest in respect of Rs. 100 or Rs. L0.000, 
tho document may bo looked at for ascertaining 
the quantum of interest which the advorse 
possessor has been claiming or lias prescribed 
for. 

This oase is tho converse of Divelhi Varada 
Ayyangar v. Krishn isanu Ajynntjar (2). In 
the latter tho defendant who claimed title by 
adverse possession sought to reply upon tho 
unregistered documents roferred to in that 
case for proving the charactor and nature of 
bis possession. In this caso it is the plaintiff 

(H) 21 M. 471 (F. B.). 

I C-G5 


that desires to prove by referring to the un¬ 
registered deed, that the defendants’ possession 
has not been adverso. Again, in tho Privy 
Council caso the defendant wanted to make 
out his adverse possession of and title to tho 
property by relying upon tho unregistered 
documents. In the present case, the plaintiff 
seeks to disprove the allegation of adverse 
possession on tho part of tho dofendant by 
relying upon the deed which has not been 
registered. In principle, the two cases are 
identical. 

As regards the defendants’ right to bo paid 
the amount of the mortgage no difficulty 
doos, however, arise in the preseut case as the 
plaintiff has admitted that an amount is duo to 
the defendant on the footing of tho mortgage 
and offers to pay it. 

I am, therefore, of the opinion that the judg¬ 
ment of the Subordinate Judge is correct and 
that the order of remand must stand. 

JUDGMENT. 

Ramesam, J. —Tho faots are stated by my 
learned brothers. It is sufficient to add that 
defendants Nos. 1 to 4 represent tho original 
mortgagee who is dead and defendants Nos. 5 
to 8 are their relations and friends who got into 
possession of the suit property within 12 years 
prior to suit. 

It is true that tho unregistered deod of mort¬ 
gage mentioned in the plaint is inadmissible in 
evidence to prove tho mortgage. It is also true 
that a mortgage of immoveable property to 
secure a sum of Rs. 100 or upwards cannot bo 
created otherwise than by a registered deed. 
There is, therefore, no mortgage of 1902 to 
redeem. 

But it doos not follow that tlioro was not, 
at thodato of plaint, the relation of mortgagor 
and mortgagee between the plaintiff and defen¬ 
dants Nos. 1 to 4. It is a too narrow reading of 
tho plaint, which is a bare narration of tho 
faots, to construe it as seeking to redeem only 
a mortgage of 1902 and no other. Tho deci¬ 
sion in Krishna Pillai .v. Bangaswami Pillai 
(3) does not apply. If tho defendants who 
remained in possession for 15 years proscribed 
for and acquired tho interest of a mortgagee 
by adverso possession, tho relation betwoon 
tho plaintiff and tho defendants is that of a 
mortgagor and mortgagee. Tho limited 
interest of a mortgagee may lie acquired 
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by adverse possession : Madhava v. Nnra- 
yana (11). To prove the extent of inter¬ 
est acquired by the defendants by adverse 
possession, the terms of the mortgage as¬ 
serted by them have to be and may be 
proved. Such proof cannot be regarded as 
an attempt to prove the mortgage of 1902 
or to adduce secondary evidence of the 
terms of the unregistered deed of mortgage ; 
for the asserted mortgage need not, necessari¬ 
ly, bo (though vory often it will be) identical 
with the mortgage attempted to be created by 
means of the unregistered deed of mortgage. 

The case'has not been tried. One cannot 
now know’ what is tho evidence the plaintiffs 
are going to adduce to prove the mortgago 
acquired by the defendants by adverse posses¬ 
sion. The unregistered deed of mortgago 
(which ought to bo in the defendant’s posses¬ 
sion). if forthcoming, can be admitted in 
evidence to show the character of the defend¬ 
ant's possession : Varada Pillai v. Jecvarath- 
navima (l). It cannot be assumod at this 
stago that no other evidence will bo forthcom- 
ing. 

Even if the defendants acquired no mort¬ 
gage or other limited interest by adverse 
possession the plaintiffs can succeed if thoy 
aro able to prove their title. It cannot bo 
said that the character of the suit is changed. 
In the first place, even as tho suit is framed, 
it is a suit for possession based on title, as 
against defendants Nos. 5 to 8 and tho suit is 
not a suit for mere redemption. But, apart 
from this, I agree with tho decision in Ananda 
Hait v. Kudiram Hmt(Q) where it was hold 
that a suit to redeem a usufructuary mortgago 
is substantially a suit for possession. (.See 
also Narayanasami Naicker v. Penasamy 
Odayar (15.) 

I agroo with Vcnkatasubba Rao, J., that tho 
appeal must bo dismissed. Costs of the High 
Court to abide tho result. 

v. N. v. Ai>penl dismissed. 

lv. S. D. 

(15) rs Toil Oa=>. 7P5; 44 M. 951 at pp. 957, 958 ; 14 
L. w. 1 1C; (1921) M. W. N. 465 ; 41 M. L. J. 1G3. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 83 of 1922. 

February 26, 1924. 

Present :—Sir Grimwood Messrs, Kt., Chief 
Justice, and Mr. Justice Piggott. 

BAGESHAR RAI —Defendant— 
Appellant 
versus 

Mst. MAHADEI — Plaintiff— 
Respondent. 

Hindu Law—Joint family — Partition—Agreement 
to take by survivorship, validity of—Pule prescribing 
succession to last survior, whether enforceable. 

It is perfectly open to members of a Hindu joint 
family when partitioning certain property among 
themselves to come to an agreement that on tho 
death of eacn one o; them his share should pass to tho 
others until tho entire inheritance should devolve 
on tho last survivor. But it is not competent to claim 
to lay down a rule of inheritance for the property in 
the hands of the last survivor, in derogation of tho 
ordinary rules of Hindu law. [p. 516, ools. 1 and 2.]. 

Puma Sashi Bhattacharji v. Kalidha Rai Cliou- 
dhary, 11 Iud. Cas. 412; 8 A. L. J. 681; 15 C. W. N. 
693; 13 Bom. I. R. 451; 14 C. L. J. 1; (1911) 2 M. W. 
N. 403: 3i C. 603 ; 10 M. L- T. 361; 21 U. L. J. 1119 
(I’.C.), distinguished. Kantec Chandra Mukerji v. 
Ali N u bi, 9 Ind. Gas. 935; 33 A. 414; 8 A. L. J. 199, 
followed. 

Appeal, under section 10 of tho Letters 
Patent, from a judgment of Mr. Justice 
Stuart, dated tho 10th April 1922. 

Dr. S. N. Sen, for the Appellant. 

Mr. ill. S. Bajpai, for the Respondent. 

JUDGMENT. —In the suit out of whioh 
this appeal arises Mst. Mahadei claimed 
certain property as tho daughter ol one Ram 
Diu Rai, alleged to have died as a separated 
Hindu. There wero a number of defendants 
impleaded bub the suit was contested only by 
one defendant, vis., Bageshar Rai He, we 
understand, was a half brother of Ram Diu 
Rai, tho two being tho sons of one Jai Narain 
Rai, deceased, by different wives. In Bages¬ 
har Rai’s written statement cortain defeuoes 
wore sot up which all the Courts up to tho 
present stage have found to have been false 
defences. Musammat Mahadei wss put to 
proof of tho fact that she was the daughter of 
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Ram Din Rai and the finding is that she has 
established this fact. It was also pleaded 
that Bageshar Rai was joint with Ram Din 
Rai at the time of the latter’s death. The 
finding in favour of the plaintiff on this point 
is no longer challenged. It so happened, 
however, that as part of her evidence on the 
issue of jointness or separation the plaintiff 
put in a certain written agreement of the 5th 
of March 1902. We find that this agreement 
was of the nature of a family settlement 
between a number of persons, members of 
the same family, who having quarrelled 
amongst themselves about their rights in 
certain property desired to settlo all disputes 
between them and to divide the property by 
partition amongst all of them. There were, 
if we may so express it, three groups of exe¬ 
cutants. One of these groups consisted of Jai 
Narain Rai and his two sons, Ram Din Rai 
and Bageshar Rai. One effect of the agree¬ 
ment was to assign certain property separately 
to Ram Din Rai and to Bageshar Rai. it is 
the property separately taken by Ram Din 
Rai under this agreement which is in issue in 
the present suit. There wore three other 
clauses which have been set forth in the 
judgment now under appeal. When this docu¬ 
ment was put in evidence in the Trial Court a 
new contention was founded upon it by the 
defendant Bageshar Rai. This is dealt with 
in the judgment of the Trial Court, though the 
learned Subordinate Judge remarks that the 
contention was raised at a very late stage. 
In effect this contention was that, by one of 
the clauses in this agreement of the 5th of 
March 1902, Bageshar Rai was ontitled to 
succeed to the seporato ostato taken by Ram 
Din Rai undor the agreement itself, to the 
exclusion of the plaintiff Mst. Mahadei. The 
Trial Court having repelled this contention and 
decreed the plaintiffs suit, Bageshar Rai, in 
his memorandum of appeal to the District 
Judge, put this contention in the forefront of 
his pleading, though wo regret to notice 
that ho again raised the two defences which 
have been found to he false. The learned Dist¬ 
rict Judge came to the conclusion that Bages¬ 
har Rai’B plea based upon tho deed of the 5th 
of March 1902 must prevail. It is evident 
that he arrived at this decision which some 
reluctance. He says that the defendant Bage¬ 
shar Rai had purposely endeavoured to keep 


back this deed of tho 5th of March 1902 be¬ 
cause it was decisive against him on the issue 
of jointness or separation. He marked his 
sense of the improper manner in which the 
suit had been defended by depriving Bageshar 
Rai of his costs in both Courts. At the same 
time he felt compelled to dismiss the plaintiff 's 
suit, holding that, so far as Ram Din Rai was 
concerned, his execution of the agreement of 
the 5th of March 1902 amounted to a bequost 
in favour of Bageshar Rai of tho property 
taken by himsolf undor that deed, in the 
event of Bageshar Rai surviving him. The 
plaintiff came to this Court in second appeal 
and a learned Judge of this Court has allowed 
this appeal and has once moro decreed the 
plaintiff’s suit. As wo understand the decision 
boforo us, the learned Judge of this Court 
holds that, although the provisions of the 
deed of March the 5th 1902 were correctly 
interpreted by the learned District Judge and 
would confer according to their tenor a right 
of inheritances upon Bageshar Rai in the prop¬ 
erty in suit to the exclusion of Mst• Maha¬ 
dei, or any other daughter of Ram Din Rai, 
nevertheless the agroemont was inoperative 
as a testamentary disposition of property be¬ 
cause it offended against the principles laid 
down in the Tagore caso-vide Jotandra Mohun 
Tagore v. Ganondra Mohun Tagore (1), and 
further affirmed and applied by their Lord- 
ships of the Privy Council in a later case 
Puma Sashi Bhattacharji v Kalidhan Rai 
Chowdhury, (2) The appeal before us under 
tho Letters Patent is by the defendant There 
aro one or two subsidiary matters which 
wo must clear out of tho way Wo have ta¬ 
ken note of tho manner in which tho defence 
based upon tho agreement of tho 5th of March 
1902 was introduced in the Trial Court We 
agree with the learned District Judge that the 
conduct of tho suit by tho defendant Bage¬ 
shar Rai was reprehensible and that, in any 
event, the Court is bound to mark its sense of 
tho nature of his conduct when it comes to 
pass its order in tho matter of costs. At tho 
samo time, wo are bound to take account of 

(1) 18 W. R. 359 ; 9 B. L. R. 377 ; I. A. Sup. Val. 
17 ; 2 Suth. P. C. J. 692 ; 3 Sar. P. C. J. 89 (L*. C.). 

(2) 11 Iud. Gas. 112 ; 8 A. L. J. 681 ; 15 C. W. N. 
693 ; 13 Bom. L. R. -151 ; 14 G. L. J. 1 ; (1911) 2 M. 
\Y. N. 108 ; 38 G. 603 ; 10 M. L. T 3G1 ; 21 M. L. J. 
1119 (1*. G-). 
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tho defence based upon the agreement of the 
5th of March 1902 and that defence must 
prevail if it is well-founded in law, that is to 
say, if tho provisions of the agreement are not 
repugnant to some such principle of law as the 
learned Judge of this Court conceived to be 
applicable to the same. In tho second place, 
it has been contended that the terms of the 
agreement itself do not amount to a bequest 
by Ram Din Rai in favour of Bageshar Rai, 
or by Bageshar Rai in favour of Ram Din 
Rai, whichever should be the survivor. This 
contention turns in part upon tho interpretation 
of the word laioalad," used in a certain para¬ 
graph of the agreement. Tho Courts below- 
and also the learned Judge of this Court have 
hold that in thin particular context the expres¬ 
sion lawalad can only mean "without male 
issue." We have been asked to reconsider 
that decision, but in view of the terms of the 
document as a whole it seems to us clearly 
correct. As regards tho priciso torms of tho 
clause prescribing the manner in which the 
property dealt with under this deed of agree¬ 
ment is to descend upon the death of the 
several executants, we are not bound to con¬ 
sider anything more than the application of 
those terms to the particular group of execu¬ 
tants consisting of Jai Naraiu Rai and his two 
sons. .So considering it, wc have uo doubt 
whatever that each of these three executants 
did agree, and intended to agreo, that which¬ 
ever of them died Grst the proporty 

taken by him under tho deel should 
devolve in equal shares upon tho other two, 
and that tho last survivor of the three should 
inherit whatever was left in tho hands of his 
fathor or brother, as the case might he. This 
being our interpretation of tho agromont, wo 
aro loft to determine only tho question of law 
on which tho learned Judge of this Court 
differed from tho District Judge, vis., whother 
these terms aro enforciblo. The principle 
laid dowu in tho Tagore Will case as applied to 
the facts now before us was in substance this. 
It was perfectly open to lai Narain Rai, Ram 
Din Rai and Bageshar Rai, a Hindu father and 
his two sons—when partitioning certain prop¬ 
arty amongst themselves, to como to an 
agreement that on the death of any ono of 
thorn his share should pass to tho other two 
and, alter tho deaths of any two of thorn, tho 
right of inheritance should dovolvo on tho last 
survivor. What it was not competont for 


them to do was to lay down a rule of in¬ 
heritance for tho property in the hands of 
this last survivor, in derogation of the ordinary 
rules of Hindu law. There is nothing con¬ 
trary to this in the second Privy Council case 
relied upon by the learned Judge of this 
Court. Their Lardships were there dealing 
with a document executed by two brothers. 
This documout purported to prescribe a rule 
of succession for their property after tho death 
of either or both of them, One of tho two 
brothers having died, tho proporty devolved 
upon his son. It would uo doubt havo done 
so under the ordinary Hindu Law, but it seems 
to have been taken for granted that the son 
in question took under the terms of the Will 
or agreement executed by his fathor and his 
uncle. Tho question for determination bofore 
tho Court in that case was tho devolution of 
tho property after the death of tho son who 
had so taken under the torms of the said 
agreement. It was held that he had not 
taken the property subject to any special rule 
of devolution laid down in the agreement, but 
that, on the c ufrary, after his death tho prop¬ 
orty descondod under tho ordinary rules of 
Hindu Law. That case would.be directly in 
point if wo wore dealing with a dispute as to 
the succession to bis property now in suit upon 
tho death of Bageshar Rai. In our opinion it 
docs not apply to the question actually in issue 
before us. On tho other hand, we have been 
roferred to a caso decided by a Bench of this 
Court which is almost directly in point —that 
of Kantee Chandra Mukcrji v. AH Nabi (3). 
Tho learned Judges who decided that case 
enforced ’as betweon the signatories to tho 
same, who were Hindu brothors, a family 
settlement providing for the devolution of 
property upon tho death of any one of the 
signatories almost exactly similar to that 
embodied in tho agreement of tho 5th of 
March 1902. In our opinion, therefore, the 
learned -Judge of this Court was in error in 
reversing the decision of tho lower Appellate 
Court on the ground which he took. Atlowing 
this appeal, we set aside tho judgment of the 
lesrned Judge of this Court and restore that of 
the lower Appellate Court dismissing the 
plaintiff’s suit. For reasons which wo have 
sufficiently indicated, wo leave the parties to 
beur their own costs throughout. 

K. 3 . d. Appeal allowed. 

(3) 9 Iuil. Cas. 935 ; 33 A. -114 ; 8 A. L. J 199. 



VOL. 79] 


INDIAN GASES 


517 


MADHAVRAO VI3VANATH V. SHR1KR1SHAN 
GOVINDRAO 

BOMBAY HIGH COURT. 

Civil Application No. 143 of 1922. 

January 19, 1923. 

Present :—Sir Norman Maoloed, Kt., 

Chief Ju6tioe, and Mr. Justice Crump. 

MADHAVRAO VISVANATH N1MALKAR 
—Plaintiff—Applicant 
versus 

SHRIKRISHAN GOVINDRAO KIRTIKAR 
—Defendant—Opponent 

Presidency Smull Cause Courts Act (XV oj 1882), 
s. 19 (q) — Suit for return of ornaments given at 
betrothal—Jurisdiction. 

A suit for the return of ornaments presented by 
oustom by the prospective bridegroom at the time of 
betrothal is not after the marriage negotations have- 
failed, a suit for compensation for breach of promises 
sion of marriage within the meaning of seotion 19 (q) 
of the Presidency Small Cause Courts Act and is 
oognizable by the Small Cause Court. 

Civil application against the decree of the 
Court of the Small Causes, Bombay, in Civil 
Suit No. 24370 of 1921. 

Mr. A. A. Adarkar, for the Applicant. 

JUDGMENT.—The plaintiff tiled a suit 
in the Small Cause Court, Bombay, .alleging 
that he had been betrothed to the defendant’s 
daughter; that according to the custom ho 
gave at the time of betrothal two Lutjadas 
one polka and a gold ring of the aggregate 
value of Rs. 54, and spent Rs. 30 over and 
above the value of those articles. Eventu¬ 
ally the defendant said ho would not celebrate 
tho marriage of hip daughter with the plaiut- 
'ff, henoo the suit. 

The Trial Court hold that the suit was ex¬ 
cluded from tho jurisdiction of the Small 
Cause Court under section 19 (< 2 ) of the 

Presidency Small Cause Courts Act, treating 
ffc as a suit for compensation for breach 
°1 promise of marriage. Such a suit in 
England is brought against a party who 
has failed to perform a promiso to marry. 
A Buit for the return of ornaments persent- 
®d by custom by tho prospective bride¬ 
groom at the time of betrothal is a suit of an 
entirely different nature. We see no reason 
w hy we Bhould hold that it is a suit for com¬ 
pensation for breach of promiso of marriage 


MAHABIR PRASAD V. AMLA PRASAD RAI 

we think, therefore, that with regard to tho 
claim for the return of tho two Lugadas, the 
polka and gold ring, o*- the value thereof, tho 
Small Cause Court has jurisdiction. The rule 
will he made absolute and tho suit remanded 
to that Court for disposal on the merits, with 
costs here and in tho full Court on the oppo¬ 
nent. 

li. S. D. Application allowed. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal 
No. 718 of 1923. 

February 8, 1924. 

Present: —Mr Justice Sulaiman and 
Mr. Justice Ryves. 

MAHABIR PRASAD MI3IR alias 
C1IAUKAT MISIR— Decree-Holder — 

Appellant 

versus 

AMLA PRASAD RAI and others — 
Judgment-Debtors—Respondents. 

Uindu Law—Joint Family—Manager, powers of— 
Mortgage by Manager of fa mi ly prop> rty for business 
purposes- Other numbers, whether liable. 

The Manager of a Hindu family has power to 
cootraot .debts for tho purposes of a family business 
whioh noed not nooessarily be ancestral. 

When, therefore, the managing member in carrying 
on the family business obtains an advauoo neces¬ 
sary for the purpose of the business by pledging the 
joint family proporty, tho mortgago is binding on all 
tho members of tho family. 

Johurra Btbec v. Srcajopal Misser, 1 C. 470 ; 1 Ind. 
Deo. (N- S. /298. Lem via Dossec v. Mohun Dossec, 6 
C. 7J2; ISO. L R. 34; 2 Ind, Dec. (N S.) 1112; Baba 
Dm. v. Bansruj, 27 Ind. Cas. 567; 2 O. L. J. 65 - lg 
O. C. 84, relied on. 

McLaran Morrison v. Verschoylc, 6 C. W. N. 429; 
Ganpit Itai v. Munni Lai, 13 Ind. Cas, 34; 84 A. 135; 
9 A L. J. 51, distinguished. 

Appeal from tho decree of tho 2nd Addi¬ 
tional District Judge, Gorakhporo, dated tho 
20th February 1923. 

Mr. A. L\ As than a, for tho Appellant. 

Mr. Sankar Saran , for the licspondont. 
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JUDGMENT. —This is an appeal by a 
decree-holder arising out of certain execution 
proceedings. In 1907 the objectors’ father 
Ram Piare Rai executed a mortgage-deed in 
favour of the decree-holder for a sum of 
Rs. 1,499. A suit was brought on the basis 
of this deed and a preliminary decree was 
passed on the 23rd of August 1918. This was 
made absolute on the 27th of March 1919. 
While an application for execution of this 
final decree was pending, Ram Piari Rai, the 
mortgagor, died on the 2nd of May 1919. Ilis 
sons were brought on the record as his repre¬ 
sentatives and they raised the objection that 
the debt incurred by Ram Piare Rai had not 
been incurred for any family necessity and was 
not binding on them. Paitios adduced evi¬ 
dence on the question raised and the Court of 
first instance came to the conclusion that 
the dobt had been contracted in connection 
with the business (or the purchase and sale 
of elephants, which Ram Piare Rai had been 
conducting. The learned Subordinate Judge 
was fully satisfied that the money was bor¬ 
rowed for the elephant business which Ram 
Piare Rai did for the family benefit and not 
for the sake of his hobby. Tho objections 
were accordingly disallowed by him. On 
appeal by the judgment debtors tho lower 
Appellate Court lias allowed the objections. 
On the question of fact raised, it came to tho 
conclusion that a business for the puichaso 
and sale of elephants had been started by the 
objectors’ father somo 7 or 8 years before tho 
mortgago in question, and that it was in con¬ 
nection with that business that the father 
borrowed tho money. It was distinctly of 
opinion that tho family must have benefited 
from any rosultaut profits out of the elephant 
trado assuming that there was any such 
profits. It, however, held taht the business 
not having boon an ancient family business or 
ancestral business tho dobt incurred by tho 
agout would not be binding on the other mem¬ 
bers of tho family. 

Tho decree-holder has come up in appeal 
and tho finding of tho lower Appellate Court 
on the quo6tion of law raised is challenged. 
Tho learned Additional District Judge has 
drawn a distinction between a simple debt and 
a mortgage-debt and has expressed the view 
that if it had been a caso of a simple debt it 
would havo been binding. 


The poiut which we have to consider is 
whether the amount borrowed by the 
manager of a Hindu family in connection 
with a family business is such as is binding 
on the other members of the family. The 
decree-holder is not seeking to enforce tho 
debt against the sons on the ground of any 
pious obligation of theirs. It i6 well under¬ 
stood that tho manager of a Hindu family has 
power to contract debts for the purposes of a 
family business, and this power is woll recog¬ 
nised. ft is not necessary that such business 
should necessarily be an ancestral one. So 
long as it is not a separate business of the 
managor himself and it is a family business 
carried on for the benefit of the family, the 
debts incurred for carrying it on would be 
binding on the whole family and it is by no 
means incumbent on the creditor to prove 
that the family actually benefited out of that 
transaction. On principle, it would make no 
differences whether it is or it is not an ances¬ 
tral business. The ordinary presumption 
would bo that tho money required for tho 
carrying on of the business is ruquired 
for a family necessity and tho business is 
carried on with the consent and acquies- 
conco of all tho members of tho family. 
If the creditors wore called upon to prove 
legal necessity or family boueGt for each 
such advance it would practically be 
impossible for a Hindu family to carry on any 
business, as no one would over give it oredit. 

We are fortified in this view by tho obser¬ 
vations eontaineed in a number of cases to 
which wo may brielly refer. 

In tho caso of Johurra Bibee v. Sreegopal 
Misser (1), at page 475, the view taken in tho 
caso of Ramlal Thakursidas v. Lakmichanil 
(2) was quoted with approval, that " persons 
carrying on a family business in the profits of 
which all the members of tho family would 
participate must havo authority to pledge the 
joint family property and oredit for the ordi¬ 
nary purposes of tho business, and, therefore, 
that debts honestly incurred in carrying on 
such business must override the rights of all 
members of the joint family in property 
acquired with funds derived from tho joint 
business. In other words, it seems to me that 

(1) l C 170 ; 1 led. Deo (N- SJ293- 

(2) 1 Bom. H. C. R. App. 51 at p. 71. 
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those who claim to participate in the 
benefits must also be subject to tbe liabilities 
of the joint business.” 

This case was approved of by a Bench of 
the same Court in tbe case of Bemola Dossee 
v. Mohun Dossee (3) which was also a case of 
a family business and not necessarily an 
ancestral business. Though it was a case 
under the Diabhag Law it was pointed out that 
“adult members of an undivided Hindu family 
who have an interest in a family business 
carried on by the managing members of tbe 
family and who are maintained out of the 
profits of such business must, in the absence 
of evidence, be taken to possoss the knowledge 
that the business might require financing and 
to have consented to such financing. Where, 
therefore, a managing member of such a family 
in carrying on tbe family business obtains an 
advance necessary for the purpose of tbe 
business by pledging the joint family property, 
the mortgage is binding on all the members of 
the partnership.” 

The same principle was laid down in tbe 
case of Salerabhai v. Maganlal (4) which, 
however, was a case where a Hindu widow 
had contracted debts on the credit of the 
assets of the business to which she bad 
succeeded as the heiress of her deceased 
husband. 

In the case of Raghunalhji Tarachand 
v. The Bank of Bombay (5), it was remarked 
that in connection with the logal position of 
an ancestral firm in its doalings with tbe out¬ 
side world of commerce, the tost to bo applied 
in bucIi oasos is rather the apparent authority 
of the manager than tbe actual necessity of 
the family. And that is a perfectly reason¬ 
able position, for while there is no absoluto 
necessity for tho family to trade at all, when 
once the family trade is admitted, all usual 
aots done in tho normal course of carrying it 
on, may be considered necessary to tho trade. 
If this reason is right thou one passes on from 
tho ordinary Hindu Law as to a manager’s 
power of alienation to tbe law of partnership.” 

The case of tho Oudb Court reported in 
BaJja Dm v, Bansraj (6), is clearly in point. 

(3) 5 0. 792; G C. L. R. 31; 2 Iud. Dec. (N.8 ) 1112. 

U) 26 B. 206; a Bom. L. R. 733. 

(5) 2 lad. Ca3. 173 ; 31 B. 72 at p. 8G ; 11 Bom. 
L. R. 255. 

(6) 27 lad. Cas. 5G7 ; 2 O. L. J. 55 ; 18 O. G. 81. 


The learned Additional Judicial Commissioner, 
following tbe Bombay case of Raghanathji 
Tarachand v. The Bank of 'BorrThay (5), held 
that “ where a joint Hindu family carries on 
a business or profession and maintains itself 
by means of it, tbe member who manages 
it for the family has an implied autho¬ 
rity to contract debts for its purposes, and 
tbe creditor is not bound to enquire into 
the finance of the business, as long as 
that business forms the purpose of the 
debts, in order to bind tbe whole family there¬ 
by, because tho powor to contract debts 
is incidental to the carrying on of the 
business, from winch the family derives its 
means of subsistence and support.” There, too, 
tbo business was not an ancestral or an 
ancient business but had been started only 9 
or 10 years prior to tbe debt. 

Tho learned Vakil for tho respondents has 
strongly relief on two cases. The first ono is 
the case of McLaren Morrison v. Ver- 
choyle (7). That case, however, on the facts is 
clearly distinguishable. At page 437 it was 
romarked that “Bepin made uso of tho namo 
of the firm for bis own purpose after the year 
1897, but tbo business as a business undoubt¬ 
edly was determined when tho mill ceased 
to work and from that time forward there 
was no necessity to borrow money for tho 
purchase of castor seed in connection with the 
mill.” Again at pago 498 it was clearly point¬ 
ed out that this business was not the ances¬ 
tral businoss but an entirely now business and 
tho advances made by the plaintiffs to Bepin 
were not mado in tbo course of tbo ordinary 
transactions of tbe ancestral businoss and 
wore not mado for tho benefit of the joint 
family at all. 

In tbo same way, tho oaso of Ganpat Rai 
v. Munni Lai (8) is distinguishable. Tho 
learned Judges in that case disagreed with the 
Trial Court and hold that tho dobts for tbo 
payment of which tho mortgage-deed bad been 
executed were gambling dobts and could not, 
therefore, be regarded as dobts contracted 
by the mortgagor in his capacity of a managor 
of a firm or family in the course of tho ordin¬ 
ary business of tho firm or family. All that 
was hold was that there was no presumption 

(7) G C. W. N. -129. 

(8) 13 lad. Cas. 31; 31 A. 135; 9 A. L. J. 54. 
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that a debt contracted by the manager of a 
Hindu family or firm was contracted for the 
benefit of the family or firm. On the facts 
found in that case there can be no doubt that 
the sons were not bound by that debt. 

On the findings arrived at by the learned 
Additional District Judge there can be no 
doubt that this amount had been borrowed by 
the father in order to carry on the family 
trade of purchase and sale of elephants, that 
this was not an isolated transaction but was 
in connection with the business which had 
been going on for somo 7 or 8 years prior to 
the transaction and that this was the business 
from which the other members of the family 
wore likely to benefit if there were any profits 
On these findings we arc of opinion that the 
mortgagors cannot escape their liability. 

The result, therefore, is that this appoal is 
allowed the decree of the Court below is set 
aside and that of the Court of first instance 
restored with costs including in this Court fees 
on the higher scale. 

K. s. D. Appeal allowed. 

CALCUTTA HIGH COURT. 

Appeal prom Original Decrees 
N os. 191 and 321 of 1922. 

December 31, 1923. 

Present :—Justice Sir Asutosh Mookorjoo, Kt., 

C. S. I., and Mr. Justice Suhrawardy. 

In Appeal No. 191. 

DWIJENDRA NARAIN ROY -Defendant 

—Appellant 
versus 

JOGESII CHANDRA DEY and others 
—Respondents. 

In Appeal No. 321. 

TARINI PROS AD Dll AR AND OTHERS — 
Defendants—Appellants 
versus 

JOGESII CIIANDRA DE and OTHERS 
—Respondents. 

Registration Act (-W/ of 1908), ss. oj 47,49,77, 
scope of—Suit for covinpulsorg registration of document 


—Question in issue—Claim for possession and mesne 
profits whether can be coupled with prayer for registrar 
tfon—Registrable document , when takes effect—Ties 
judicata— Doctrine, applicability of—Judgment, when 
operates by way of estoppel—Party whether can be 
allowed to assume inconsistent positions — Limitation 
Act (IX of 1908), Sch. J, Art. 109— Second suit growing 

out of Jirst—Cause of action, when accrues—Test _ Time 

when begins to run. 

In a suit instituted under section 77 of fcho Regis¬ 
tration Aot, the Court is concerned not with the valid¬ 
ity but with the genuineness of the document sought 
to be registered that is, whothor the documoot has 
boon executed by the person by whom it is allog* 
ed to have been executod ; the question of its valid¬ 
ity must be dotormined in a suit properly framed 
for that purposo. [p. 525, col. 2.] 

Balambal Annual v. Arunachala Chetti, 18 M. 255 ; 
f> ind. Deo. (N.S.) 527 ; Raj Lakhi Ghose v. Dibendra 
Chundra Majumdar , 24 C. (568 ; 1 C. W. N. 444 ; 12 
Ind. Deo. IN. S) 1174 ; Hassan Alii v. Ekambaram , 

6 M. L. J. 29 ; Kanhaya Lai v. Sardar Singh , 29 A. 
284 ; 4 A L J. 171 ; A. W. N. (1907) 46 ; Prosunno 
Cootnar Sandyal v. Mothoora Nath Bancrjec , 15 W. B. 
487 ; 8 13. L. R. App. 26, followed. 

Nawab v. Arj a n Das , 13 P. R. 1904 ; 78 P. L. R. 
1904, not followed. 

Although tho scope of the inquiry in a suit under 
Section 77 may bo of a restricted oharaotor it does not 
follow that the dootrino of res judicata is oxcluded 
from full operation, [p. 52G, col. J.j 

Ramachandra Row v. Ratnachandra Row , 67 Ind. 
Cas. 408 ; 49 I. A. 129 ; 30 M. L. T. 154 ; 26 C. W. N. 
713 : 40 M. 320; 95 C. L. J. 545; 16 L. W. 1; (1922) M. 
W. N. 359 ; (1922) A. 1. R. (P. C.) 80 ; 20 A. L. J. 
684; 43 M. D. J. 73 ; 24 Bom. L. R. 963 (P. C.) George 
llenry nook v. The Administrator-General of Bengal , 

60 Ind. Cas. 631 ; 48 I. A. 187 ; 19 A. L. J. 366 ; 40 
M. L. J. 423 ; 29 M. L. T. 336 : (1021) M. W. N. 313; 

33 C. L. J. 405 ; 3 U. P. L. R. (P. C.) 17 ; 28 Bom. L. 

R. 648 ; 25 C. W. N. 915 ; 1 4 L. W. 221 ; 48 C. 499 
(P. C.); Mungal Pcrsliad Dichit v. Grija Kant Lahiri , 

8 I. A. 123 ; 8 C. 51 ; 11 C. L. R. 113 ; 4 Sar. P. C. J. 
249 ; 4 Ind. Deo. (N. S.) 32 (P. O.) ; Ramkirpal Shir 
kul v. Rup Kuar, 11 I. A. 37 ; 6 A. 269 ; 4 Sar. 

P. C. J. 499 ; 3 Ind. Dec. (N. S.) 718 (P. C .) ; Beni 
Ram v. Nanhu Mai , 111. A. 181 ; 7 A. 102 ; 4 Sar. 

P. C. J. 564; 4 led. Dec. (N. S.) 138 (P.C.) 

Tho principle which prevents the same caso from 
being twice litigated is of general application and is 
not limited by tho specific words of tho Code of Civil 
Procedure in this respect, [p 52G, col. 2.] 

An ostoppol is not confined to tho judgment but 
extends to all facts involved in it as necessary steps 
or ground work, in othor words a jugdmont opera¬ 
tes by way of estoppel as regards all the findings 
which are essential to sustain tho judgment though 
not as regards findings which did not form the 
basis of tho decision or wore in conflict therewith. 

[p. 52G, col. 2.] 
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Rajcswara Sethupati Avergal Raja cf Ramnad v, 
Yelusami Tever . 59 lad. Cas. 890 ; 48 I. A. 45 ; 19 A. 
L. J. 168 ; 40 M. L 9. 197 ; 13 L. W. 210 ; (1921) M. 
W. N. 51; 89 C. L. J. 218 ; 25 C. W. N. 5S1 ; 23 
Bom. L. R. 701 ; 29 M. L. T. 345 f .followed. 

If both parties Invoke the opinion of the Court 
upon a question, if it is raised by the pleadings and 
argued, the judgment upon it does not ooi ne ultra 
vires morely because an issue was not framed which 
striotly construed, embraced the whole of it. [p. 527, 
col. 1.] 

Barrs v Jackson , (1842) 1 Y. & C. C. C. 401 at pp. 
635, 697 ; 57 R. R. 461 at p. 465 ; 1 Phillips 682 ; 65 
R. R. 457 ; 14 L. J. Ch. 433 ; 9 Jur. 609, followed. 

Where a dofendant is entitled to 3et up in the 
same anawor as many defences as ho has, if a judg¬ 
ment is entered in his favour which contains no 
provision that it shall be without prejudioa or any 
like limitation or restriction the estoppel raised by 
it will extend to every matter or fact in issue found 
by the Court in favour of the defendant. Tp. 527, 
cols. 1 & 2.] 

Rampal Singh v. Ram Prasad Singh , 27 A. 37 ; 1 
C. L. J. 46 ; 2 A. L. J. 287 ! 92 I. A. 17 ; 8 Sar P. C. 

J 727 (P. C): Peary Mohun Mukerjee v. Ambica 
Churn Bondopodhya, 24 C. 900 ; 12 Ind. Deo. (N. S.) 
12G9, followed. 

Rash Behary Scrlcar v. Mahcndra Nath Ghost , 2) 
lnd. Caa. 979 ; 19 C. L. J. 34, dissented from. 

A party litegant cannot bo permitted to assume in¬ 
consistent positions in Court, to approbate and re¬ 
probate to tho dotrement of his opponent. r p. 529, 
col. 2.] 

Ram Nandan Dhar Dube v Kaniz Fatima , 39 Ind. 
Cas 902 ; 89 A. 379 ; 15 A. IV J. 369 ; Indubala Debi 
v. Atul Chandra Ghosh , 57 Ind. Cas. 34 4 ; 81 C- L. J. 
507; Bhnja Chowdhury v. Chuni Lai Marwari , 6 O. L. 
J. 95 ; 11C. W. N. 2*84, relied on. 

This dootriQO applies not only to the successive 
fttagos of tho same auit but also to another suit than 
tho one in whioh tho position was takoa up, provided 
that tho Beoond suit grows out of tho judginont in 
tho fir3t. [p. 528, ool. 2.] 

A dooament which is compulsorily registrable doe’ 
not afleot any immoveable property comprised there¬ 
in till it has been registered but as soon as it has 
been rogiaterol it take3 effect not from the dale 
of registration but retrospectively from tho date of 
oxooution. [p. 629, ool. 1.) 

So far as suits under section 77 of tho Registration 
Aot are oonoorned, it Is woll settlod that no other 
olaim suoh as a claim for possession and mosno pro¬ 
fits can be coupled with the prayer to enforce registra¬ 
tion of the dooument. [p- 531, col. 1.] 

I C — 66 


Rrishnammal x. Soundararaja Aiyar , 22 Ind. Cas. 
912; 38 M. 698; 16 M. L. T. 103; (1914) M. W. N. 200? 
1 L. VV. 147, followed. 

When the Court has appointed a Reoeiver and the 
Receiver is in possession, his possession is the posses¬ 
sion of the Court and the possession of the Court by 
its Reoeiver is the possession of all parties to the 
action according to their titles, [p. 531, ool. 2.] 

The property passes into logal oustody as the 
Reoeiver is in the position of stake-holder and such 
oustody is for the benefit of tho true owner, [p. 632, 
col. 1-] 

In a suit for recovery of possession and mesne 
profits on the strength of the plaintiff's title as leasee 
under four dooumonts executed by the defendant in 
his favour on the 17th January 1918 the defendant 
pleaded that tho suit was not maintainable as the 
plaintiff had fraudulently interpolated words and 
olause3 in the leases. It was alsc urged that tho 
olaim for mesno profits for a poriod antecedent to 
three years prior to tho institution of the 6uit was 
barred by limitation. It appeared that previous to 
this 6uit plaintiff had on tho refusal of the Registrar 
to register tho aforesaid loasos instituted a suit io 
enforce registration under the provisions of tho Regis¬ 
tration Aot and tho defendant had raieed the same 
plea in that suit. It was ovonteally hold that tho 
leases were genuine and tho suit was deoroed : 

Held, (1) that, under tho oiroumstances, the attempt 
made by the defendant ito oiroumvent tho decision 
in tho previous suit could oot suoceed as tho matter 

was res judicata ; 

(2) that tho defendant could not be allowed to 
tako up in this suit a position entiroly inconsistent 
with that adopted in the proviou9 suit; 

(3) that time did not commence to run ngainst tho 
plaintifl till tho dato when the leases were actually 
registered and tho prayer for inesno profits was 
within time ; 

(4l that the liability of tho defendants for mesne 
profits, terminated on the dato when a Receiver was 
appointed and from that date the plaintiff, if success¬ 
ful, would a bo entitled only to such sums as might 
be io tho bands of tho Receiver. 

Ordinarily, limitation runs from the oarliest time 
at which an action can bo brought and after 
timo h \b commenced to run there may be a revival 
of a right to sue when a previous satisfaction of tho 
olaim is nullified with the result that tho right to 
sue which had beon suspended is reanimated, 
[p. 629, ool. 2.] 

Girhh Chandra Bit v. Lipin Belari Khan , 44 lnd. 
Cas. 159 ; 27 C- L. J. 535 ; Bantu Charan Chakra - 
varti v. Ktshore Mohan Roy , 64 led. Cap. 903 ; 35 C. 
L. J- 58, relied on. 
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Time run* when the cause of action accrues and a 
oauso of action accrues when there is in existence a 
person who can sue acid another who can bo sued 
and whon all the facts have happened which are 
material to be proved to ontitlo the plaintiff to 
succeed, [p. 530, col. 2.] 

T Voomesh Ckunder Goopta v. Raj Narain Roy f 10 
\V. R. 15 ; Priya Saklii Debt v. Manbodh Bibi % 87 Ind. 
Cafl. 277 ; 41 C. 4'5 ; 21 G. W. N. 177 : 27 C. L. J. 
21 *2, relied on. 

1 ho cause of action arises when and only when 
the aggrieved parly has the right to apply to tho 
proper tribunal for relief, [p. 580, ool. 2.] 

Coburn v. Collcdgc . (1897) 1 Q. B. 7o*2 ; 6G L. J. Q. 
13. 162 ; 76 L. T. GOB ; 45 W. R. 489, followed. 

Consequently tho true test to dotermina whon a 
oause of action has acorued is to ascertain tho time 
when tho plaintiff could first have maintained his 
action to a successful result, [p. 530, col. 2.] 

Appeals against tho decroos of the Subordi- 
nato Judge, Murshidabad, dated the 2nd June 
1922. 

Baba Mahendra Nath Roy (with him Babus 
Romesh Chandra Sin, Birendra Kumar De and 
Promotha Nath Banerjee), for the Appellant in 
No. 191. 

Babu Dwarka Nath Chakraburty (with him 
Balms Hemendranath Sen and Ramaprosad 
Mukerji), for the Respondent in No. 191. 

Babu Kali Kinkai Chakraburt ij, for tho 
Appellant in No. 321. 

Babu Dwarkanath Chakraburty (with him 
Babus Hemendra Chandra Sen and Rama¬ 
prosad Mukerji), for the Respondents in No. 
321. 

JUDGMENT. —These are two appeals by 
the first and the second defendant respectively, 
a suit for recovery of possession o* land and 
mesne profits, upon declaration of title. Tho 
facts material for the determination of tho 
questions in controversy are beyond dispute 
and may bo briefly recited. 

On the 17th January 1913, the first defen¬ 
dant executed four documents in favour of 
tho plaintiff, namely : — 

(1) a patni patta in respect of lands describ¬ 
ed in schedule ka of the plaint. ; 

(2) a darpalni patta in respect of lauds 
described in schedule kha of the plaint ; 


(3) a meurasi mokarari patta of the debuttar 
Lakheraj resumed chahran land described in 
schedule a a, gha and uma of the plaint and, 

(4) a mourasi mokarari patta of the aima 
and resumed chaukidari chaleran lands de¬ 
scribed in schedule cha of the plaint. 

Tho first and second documents were taken 
in the namo of the plaintiff himself the third 
and fourth documents were takon by the 
plaintiff in the name of tho third defendant. 
On the 19th March 1913, the four documents 
were tendered for registration. Tho executant 
at first admitted but subsequently denied 
execution. Tho result was that tho Sub- 
Registrar refused registration on tho 7th May 
1913 ; this order was confirmed by the Regis¬ 
trar on the 21st October 1913. On the 19th 
November 1913, the plaintiff, along with the 
third defendant, instituted a suit against the 
first defendant to enforce registration of the 
dooumcnis under the provisions of section 77 
of the Indian Registration Act. Tho defendant 
contended that the deeds had been materially 
altered after ho had executed them, and plead¬ 
ed in substance that the documents presented 
for registration did not represent tho real 
agreement between the parties. The Subor¬ 
dinate Judge found against the plaintiff and 
dismissed tho suit on tho 3rd March 1915. On 
appeal to this Court, Fletcher and Newbould, 
•TJ., on tho 34th May 1917, remitted tho caso 
to the Trial Court for a finding on tho issue, 
whether a document whioh purported to bo a 
bainanama or deed of agreement, dated tho 
6th November 1912, was executed between 
the parties. The Subordinate Judge, after 
full enquiry, hold on the 8th October 1917, 
that the document was the original bainanama 
executed between the parties. On receipt 
of this finding, Fletcher and New-bould, 
JJ., heard tho appeal on the meiits and 
on the 4th June 1818, oame to the con¬ 
clusion that the decree of dismissal made by 
the Trial Court oould not be sustained. The 
result was that the appeal was allowed and 
the suit was decreed. The judgment of the 
High Court stated that the Court was unable 
to agree with the Subordinate Judge that tho 
documents had been tampered with by the 
plaintiff ; on the other hand, it was explicitly 
found that they wore in the form provided by 
the contract between the parties, that the baina- 
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nama was a gonuino document which support¬ 
ed most strongly the case for the plaintiff, 
and that all the surrounding circumstances 
and the evidence suggested that tho docu¬ 
ments were executed by the defendant. Tho 
defendant thereupon appealed to His Majesty 
in Council. On the 10th November 1920, 
Lord Minto delivered judgment in the follow¬ 
ing terms: “ Their Lordships acoepted the 

judgment of tho High Court and tho reasons 
which they give for that judgment, and they 
will humbly advise His Majesty that tho 
appeal should dismissed with costs.” Thus 
terminated the previous litigation. But two 
incidents, wbioh had happonod during its pen¬ 
dency, may be conveniently mentioned here. 
On the 25th May 1915, after the dismissal 
of the suit by the primary Court, the first 
defendant executed four leases in favour of the 
second defendant who took possession of the 
disputed property on the basis of tho title thus 
acquired. On bhe 22nd June 1918, after the 
suit had been decreed on appeal by tho High 
Court, the four documents exeouted by tho 
first defendant in favour of the plaintiff were 
duly registered. 

On tho 28th April 1921, tho plaintiff insti¬ 
tuted tho present suit for recovery of posses¬ 
sion aud mesne profits ou the strength of his 
title as lessee uuder tho four documents 
executed in his favour on tho 17th January 
1913. The first defendant ploaded in substauoe 
that the suit was nob maintainable, as the 
plaintiff had fraudulently interpolated words 
and clauses in tho leases and tho leases thus 
alterod did not represent the terms settled 
between the parties. The second defendant 
pleadod that ho had taken leases from tho 
first defendant in good faith and was not liable 
for moBno profits, as bo had been always 
ready and willing to givo up possession to tho 
plaintiff’, no further urged that tho claim for 
mesne profits for a period antecedent to three 
years prior to the institution of the 6uit was 
barred by limitation. On theso pleadings, 
fifteen issues were raised on tho 16th July 
1921. The seventh issue was cancellod as 
unnecessary on the 10th March 1922 Tho 
remaining issues were iu tho following terms : 

1. Has tho plaintiff any cause of action 
against defendant No. 1 ? 

9. Is tho suit barred for O. If. r. 2. Civil 
Procedure Code and section 42 of the rfpeoifio 
Relief Aot? 


3. Is the settlement made by defendant 
No. 1 with defendant No. 2 not affected by 
tho doctrine of Its pendens? 

4. Is the suit not maintainable for tho 
reasons stated in paras. 3 and 8 of the written 
statement of defendant No. 1 ? 

5. Were some of the findings of the previ¬ 
ous litigation beyond the soope of that litiga¬ 
tion ? Were somo of the findings without 
jurisdiction, ultra vires and self contradictory 
as stated in para. 3 of defendant No. I s writ¬ 
ten statomont ? Is tho defendant bound by all 
tho findings of the previous litigation ? Are 
the contentions raised by defendant No. 1 in 
para. 3 of his written statement maintainable 
in this suit V 

6. Aro tho four p atlas genuine'and duly 
exeouted ? Were there any new terms inserted 
in the four pattas of tho plaintiff fraudulently 
aud without tho kuowloge of the defendant 
No. 1 ? Were the pattas vitiated by fraud and 
are they void aud voidable? Can tho plaintiff 
get any relief ou the basis of those docu¬ 
ments? Aro tho pattas binding on defendant 
No. 1 ? Can defendant No. 1 raise tho above 
contentions in this suit by reasons of tho prin¬ 
ciple of res judicata? 

8. Is defendant No. 1 ontitled to separate 
sets of jamas on a proper construction of the 
four pattas? Can defendant No. 1 raise any 
such contention ? 

9. Woro debuttar lakhiurj lands fraudu¬ 
lently and illegally included within tho palni 
granted by defendant No. 1 to plaintiff ? Has 
dofoodant No. 1 boon prejudiced by any such 
inclusion? Can defendant No. 1 raise any 
such contention ? 

10. Is defendant No 1 in collusion with 
defendant No. 2? Is defendant No. 2 with¬ 
holding payment of routs to doloudant No. 1 
at tho plaintiff's instigation? 

11. Is the plaintiff entitled to recover 
possession of tho properties in suit? 

12. 15 tho plaintiff entitled to any mesne 
profits and damages? If so, how much and 
from which of the contesting defendant ? 

13. Is any portion of tho plaintiff’s claim for 
mesne profits or damages barred by limitation? 

14. Is defendant No. 1 entitled to amend 
his written statement for tho reason stated in 
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para. 17 of the written statement? Are the 
reasons correct ? 

3.5. Is the written statement of defendant 
No. 1 framed according to law ? If not, is it 
liable to be rejected ? 

On the 10th March 1922, the Subordinate 
Judge took up the question of res judicata as 
comprised in issues Nos. 5, 6, 8 and 9. He held 
that the decision in the previous litigation was 
conclusive in so far as it was held that there 
were no alterations in the leases, that the 
defendant executed them as they now stand, 
and that they are genuine documents. On 
the 20th April 1922, the defendant presented 
a petition in the following terms : 

1. That as the result'of the previous liti¬ 
gation between the parties and your Honour's 
decision of 10th March 1922 it is now an esta¬ 
blished fact, which is not admitted by this 
defendant, that the documents as they now 
stand on which tho plaintiff bases his title are 
genuine documents executed by the defendant 
in the plaintiff’s favour and that tho plaintiff 
committed no forgeries by making material 
alterations therein aftor they had been ex¬ 
ecuted by this defendant, as set up by him. 

“ 2. That in tho present suit the caso of 
this defendant now is, that the above-mention¬ 
ed documents do not express the real inten¬ 
tion of tho parties and do net embody the 
terms settled between them, that there aro 
new terms embodied therein to which tho 
defendant never agreed, and that those terms 
wore embodied in the documents fraudulent¬ 
ly at the instance of tho plaintiff with the in¬ 
tention of defrauding the defoudaut. 

3. That tho said fraud was committed in 
this way : That by the terms originally set¬ 
tled the defendant reserved for himself by 
way of rent the sum of Rs. 300 and lls. 900, 
in all Rs. 1,200; but by tho deeds as they now 
stand, it may be a matter of doubt whether 
tho plaintiff or this defendant is to get the said 
sum as rent. Tho plaintiff fraudulently embo¬ 
died in tho deeds such terms in order to 
secure for himsolf the said sum otherwise 
clearly recoverable by this defendant, accord¬ 
ing to the terms settled for tho Mourasi leases. 

" 4. That this defendant is not aware when 
the new berms were embodied in tho docu¬ 
ments. 


“5. That under the (circumstances set 
forth above, this defendant prays that he may 
be allowed to adduce ovidence to show : 

“ (i) the circumstances under which the 
documents came to be executed and the terms 
originally settled between the parties; 

(u) tho terms embodied in the documents 
are not those originally settled. 

“ (m) the circumstances under which these 
new terms came to bo embodied in tho docu¬ 
ments. 

“ 4. That these terms wore embodied in 
tho documents at the instance of the plaintiff 
and without tho knowledge of tho defendant. 

5. That these terms were embodied frau¬ 
dulently at the instance of the plaintiff in order 
to defraud tho defendant in the way above 
stated. 

" 6. Such evidence as may be required for 
construction of tho documents. 

“ 6-A. Evidence of such other facts as may 
have any bearing on any of tho above facts. 

" 6 B That upon the proper construction of 
the documents in spito of the apparent ambi¬ 
guity brought about by the plaintiff'6 fraud 
as above stated, it is further the case of this 
dofondaut that he is entitled to the four sots 
of jamas one by each of the documents. 

" 7. That the second judgment of the'Sub- 
ordiuato Judge and also the judgments of the 
High Court and tho Privy Couucil are mainly 
based upon tho bainama which this defendant 
asserts is a forged document and was fradu- 
lently brought into existence by the plaintiff 
in collusion with the defendant’s officer flari 
Mohan Roy now dead and that tho judgments 
and decrees based upon such a forged doou- 
inenb fraudulently obtained are tnemsolvos 
nullitios." 

On the 24th April 1922, the Subordinate 
Judgo held that tho leases contained all tho 
terms of the contract and that evidence was 
not admissible to show that tho terms set out 
therein were not those settled between tho 
partios. The Subordinate Judge further 
observed that tho defondant could not bo al¬ 
lowed to shift his position and to adduce 
ovidenco to show that new terms has been 
inserted in the documents before they were 
exoouted by him, contrary to his previous al¬ 
legation that new terms had been interpellated 
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in the documents after they were executed by 
him. The Subordinate Judge adhered to this 
view on the 1st Hay 1922, on. an application 
for re-consideration. The case was then heard 
on the merits and ultimately decreed on the 
2nd June 1922 in the following terms :— 

"It is ordered that the suit be decreed with 
costs. That the plaintiff’s right to the disput¬ 
ed proprerties as claimed in the plaint bo decl¬ 
ared and that he do get lihas possession ot the 
same in those rights; he shall get mesne 
profits and damages in respect to those proper¬ 
ties from defendant No. I from 4th Mayh 
1319 to 9th Jyet, 1322 and from defendants 
Nos. 1 and 2'from 10th Jyet 1322 to the date 
of the plaintiff’s getting possession or till the 
expiration of three years from the date of the 
decree (whichever event ocours first); the 
amount of mesne profits and damages which 
the plaintiff is entitled to get, will be ascer¬ 
tained afterwards.” 

The defendants have preferred soparate 
appeals to this Court against tho decree ot the 
Subordinate Judge. On bohalf of the first 
defendant, tho decree has been assailed sub" 
stantially on three grounds, namely, first, that 
the principle of res judicata has been errone¬ 
ously applied ; secondly, that the claim for 
mesne profits for a period antecedent to three 
years prior to the date of the suit is barred by 
limitation ; and, thirdly, that upon a true con¬ 
struction ot the documents which contain con¬ 
tradictory clauses the order for possession and 
mesne profits is erroneous. On bohalf of tho 
second defendant, the decree of the Sub¬ 
ordinate Judge has been assailed on two 
grounds, namely, first, that he is not liable for 
mesne profits, and secondly, that tho claim for 
mesne pro6ts for a period beyond throe years 
prior to the suit is barred by laimitation. 

As regards tho application of the principle 
of res judicata to the matters in controversy 
in this litigation, tho appellant has urged that 
the previous 6uit instituted undor section 77 
of tho Indian Registration Act was strictly 
limited in scope, that the decision theroin could 
be treated as conclusive in ono respect alone, 
namely, that tho four leases executed in fa¬ 
vour of the plaintiff were genuine, and that 
tho finding upon overy other point must be 
doomed an expression of opinion upon a mat¬ 
ter either beyond the jurisdiction of the Court 


or only incidentally in issue. It may be con¬ 
ceded that in a suit instituted under section 77, 
the Court is concerned, not with the validity 
but with the genuineness of the document 
sought to be registered, that is, whether the 
document has been executed by the person by 
whom it is alleged to have been executed; the 
question of its validity must be determined in 
a suit properly framed for that purpose. The 
Court will not, consequently, examine such 
defences as, that the document was cancelled, 
Balambal Ainmal v. Arunachala Ciietli (1), or 
that the dooumeut was executed by a guardian 
of a miuor in contravention of his powers, Haj 
Lakshi UIlosc v. Debeiulra Chandra Majumdar 
(2), or that the document is void for want 
of consideration, Hassan Alii v. Ekamba- 
ram yd), or that tho document was executed 
by the donee of a voidable power-of-attoruey, 
Kanhaya Lai v. Sardar Snujh (4), or that tho 
document was obtained by undue iniluence, 
Prosunno Coomar Sandyal v. Mothoora Nath 
lianerjee (5), Rental Das v. Jannet (6). To 
the same effect are the decisions in Futteh 
Chund Sahou v. Lellumber Sinyh Duss (7), 
In the matter of Iladjes Abdoollah (8), Brouckc 
v. Rajah Saheb Mohan bikram Shah (9), Liam 
Ghulatn v. MenJa (10), Hasuri Mai v. Kutab- 
ud-Dm (11), Nawab v. Arjan Das (12), whilo 
Chundra Kishore Munshi v. Dmcndra Nath 
Sanyal (13), perhaps points in a different 
direction. This limited scopo of a suit under 
section 77 is retlected in the Court-Fees Act, 
which provides in fc’ch. II, A. 17 (VI) 
that the fee payable on a plaint and memo¬ 
randum of appeal from a decree in such a suit 
is a fixed fee of Its. 10 (recently raised to 


(1) 18 M. 965 ; G Ind. Deo. (N. S ) 627. 

(2) 21 C. G6t>: 1 C. W. N. 444; 12 Ind. Dec. (N. S.) 
1174. 

(3) 5 M. T>. J. 29. 

(4) 29 A. 254 ; 4 A. L J. 171 ; A. \V. N. (1907) 
49- 

(5) 16 W. R 187 ; 8 B. L R. App. 2G. 

(Gj 02 led Cas 789 ; 2 L. 202. 

17) 14 M I. A. 129 ; 16 W. it. P. C. 2G ; 9 B. L. 11. 
493 ; 2 Sulh. I*. 0. J. 467 ; 2 Sar P. C. J. 709 ; 20 
E K. 734 

(8) 8 I. A. 221 ; 2 C. lSl ; 26 W. it. 60 ; 1 Ind, 
Deo. IN. S.) 360 (P 0.) 

I'J) 6 Ind. Cas. .0 ; 11 C. W. N. 12. 

(10) GO Ind. O..B.8G9 ; 19 A- L. J. 224. 

(11) 11 P. it. 1903 ; 81 P. L. 11. 1903 
(121 13 P. It. 1904 ; 78 P. L It. 190J. 

(13) 1 C- L. J. 126. 
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Re. 20) only, aud nob an ad valorem fee under 
section 7 (4) (c) upon the value of the proper¬ 
ties comprised in the document ; Jantoo v. 
Badha Canto Dass (14), Savari Muthu Pillai 
v. Alagian Pillai (15), Bantu Aiyer v. Sankara 
Aiyer (16), Muhammad Zakaria v. Fatima 
Bcgam (17). But although the scope of the en¬ 
quiry in a suit uunder section 77 may he of 
a restricted character, it does not follow that 
the doctrine of res judicata is excluded from 
full operation. The decision of the Judicial 
Committee in Badar Bee v. Habib Merican 
Noordin (18), Sheoparsan v. Rammanandan 

(19) , Gopal Lai Seth v. Puma Chandra Basak 

(20) , to the final effect of decisions in probate 
and administration proceedings and in llama- 
chandra Liao v. Ramachandra Row (21), as to 
the conclusive character of decisions of Land 
Acquisition Courts evon upon questions of 
title, shows that the argument of the appel¬ 
lant is not well fouuded on principle. In this 
connection, wo must hear in mind that, as 
pointed out by the Judicial Committee in 
George Henry Hook v. The Administrator 
General of Bengal (22), which is ia accord with 
Mungul Per shad Dichit v. Grija Kant Lahiri 
(23), Ram Kir pal Shukul v. llupr Kuar (24), 
Beni Ram, v Nanhu Mai, (25), and Raja of 

(14) 8 C. 516 ; 4 Ind. Dec. (N.S.) 332. 

(15) 12 M. L. J. 88. 

(10) 31 M. 89. 

(17) 21 P. R. 1895. 

(18) (1909) A. C. G15 ; 78 L. J. P. C. 1G1 ; 101 L. 
T. 161. 

(19) 33 Ind. Cas. 914 ; 13 I. A. 91 ; 14 A. L. J. 
466; 20 C. \V. N. 7.18 ; 18 Bom B. R. 397 ; 23 C. D. 
J. 621; (191G) 1 M. W. N. 119 ; 20 M. L. T. 1; 3 L. W. 
644; 31 M. L J. 77 ; 43 0. 694 (P. 0.). 

(20) G7 Ind. Cas. 561; 49 I. A. 100; 20 A. L. J. 6 25: 
43 M. L. J. 116; 36 C. L. J. 57; 19 C. 459 ; 21 Bom. 
L. R. 937; (1922- A. I. R. (P. 0.) 253; 16 L. W. 963 ; 
27 C. W. N. 174 (P. C.). 

(21) 67 Ind. Ga>. 10.4 ; 49 I. A. 129; 30 M. L. T. 
151 ; 26 G. W. N. 713 ; 45 M. 320 ; 35 C. L. J. 645 ; 
16 L. \V. 1; (1922) M. W. N. 359; (1922- A. I. R. (P.C.) 
80; 20 A. Tj. J. ' 84; 43 M. L. J. 78 ; 24 Bom. L. R. 
963 (P. C.). 

(22) GO Ind. Cas. 631 ; 48 I. A. 187; 1) A. L. J. 
366; 40 M. L. J. 423; 2 ) M. L. T. 336; (1921) M.W N. 
318; 33 C. L. J. 405: 3 U. P. Tj. R. (P.C ) 17; 23 
B^m L. U. 618; 25 0. W. N. 915, 14 L. W. 221. 48 C. 
499 (P. C.). 

(23) 8 I. A. 123; S C. 51; ll C. L. R. 113; 4 Sar. P. 
C- J. ‘219 ; 4 Ind. Deo. (N. 8 ) 32 (P. C.). 

(24) 11 I A 37 ; 6 A. 2C9: 4 Bar. P. C. J. 489: 3 
Ind. Doo. (N. S.) 718 (P C.). 

(25) 11 I. A. 181; 7 A. 102 ; 4 Sar. P. C. -J. 564; 4 
Ind. Deo (N. S ) 138 (P. C.). 


Ramnad v. Yelusami Tevrr (26), the principle 
which prevents the same case from being 
twice litigated is of general application and is 
not limited by the specific words of the 
Code of Civil Procedure in this respect. 
Indeed, as pointed out by Sir Lawerence Jen¬ 
kins in Sheoparson v. Ramnandan (19), the 
doctrine of finality of decisions is traceable, 
not merely to ancient Roman but also to 
archaic Indian Jurisprudence. We-must, con¬ 
sequently , determine the effect of the deoisioD 
in tho previous litgation, not upon a priori con¬ 
siderations as to the scope of tho suit hut by 
reference to tho terms of the adjudication istelf 
In this connection, wc must bear in mind the 
well-settled rule that an estoppel is not oonfin- 
ed to the judgmont but extends to all facts 
involved in it as necossary steps or ground 
work, in other words, a judgment operates by 
way of estoppel as regards all tho findings 
which are essential to sustain the judgment, 
though not as regards findings whioh did not 
form the basis of the decision or were in con¬ 
flict therewith; Midnapore Zemindari Company 
v. Naredi Narain Ray (27). This principle is 
the basis of the decision of tho Judicial Com¬ 
mittee in Pahalwan Singh v. Maharaja 
Maheshar Buksh Singh Bahadur (28), and was 
reoognised by tho Supremo Court of the 
United States : United States v. County Court 
of Knox County (29), which is referred to in 
Lilabati Misrain v. Bishun Chobey (30), and 
Aghore Nath Mukerjee v. Kammi Debi (31), 
see also Narayana Chetty v. Kannammai Aehi 

(32) . To the 6amo effect is the observation 
of Knight Bruce, V. C., in Barrs v. Jackson 

(33) . 

"The rule against re-agitating matter adjudi¬ 
cated is subjeot generally to this restriction, 

(26) 69 Itul. Ca?. 880 ; 48 I. A. 45; 19 A. L. J. 168; 

40 M. L. J. 197 ; 13 L. W. 290 ; (1921) M. W. N. 51 ; 
33 G. L. J. 218 ; 25 O. VV. N. 681; 23 Bom. L- B- 
7 H : 99 -H. L T. 345 (P. C.) 

(27) 64 lad Cag. 231 ; 48 I. A. 49; 48 0. 460; 
14 L. W- 265 ; 30 M. L. T. 279 ; (1922) A. I. »• 
(P. C.) 241 (P. C.). 

(28) 12 B. L. R. 391 ; 18 W. R. 132 ; 2 Sufch 
P- O. J. 66. 

(23) (1836) 122 W. S. 806 ; 30 Law. Ed. 1152- 

(30) GC. L. J. 021. 

(91) C Ind Gas. 564 ; 11 C. L. J. 461. 

(32) 28 M. 338. 

(33) (1812) 1 Y. & 0. 0. O. 401 at. pp. 685, 697 ; 
57 R. R. 461 at. p. 465 ; 1 Phillpa 582 ; G5 R. R. 157 ; 
14 li-IJ. Gb. 433 ; 9 Jur. G09. 
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that however, essential the establishment of 
particular facts may be to the soundness of a 
judical deoision, however it may proceed on 
them as established,land, however binding and 
conclusive the decision may, as to its immedi¬ 
ate and direct object, be, those facts are not 
all necessarily established conclusively bet¬ 
ween the parties, and that either may again 
litigate them for any other purpose as to 
which they may come in question, provided 
the immediate subject of the deoision bo not 
attempted to be withdrawn from its operation, 
so as to defeat its direct object. This limita¬ 
tion to the rule appears to mo, generally 
speaking, to be consistent with reason and 
convenience, and not opposed to authority. I 
am not now referring o the law applicable to 
certain Prize and Admirality questions, which 
are governed by principles in some respeots 
peouliar. On the whole, I am not at present 
prepared to say that, according to the proper 
sense of the expression, the judgmont of the 
Ecclesiastical Court between these parties 
was dirootly upon the point of the alleged ille¬ 
gitimacy of Robert James Smith, and had the 
establishment of that supposed fact for its 
proper purposo and object, so as to render his 
illegitimacy rem judicatam between the parties 
on a question of distribution.” 

We must further remember that, as was 
observed by tho Judicial Committee in 
Surjimoney Dei v. Sadanaud (34), if both par¬ 
ties invoked the opinion of tho Court upon the 
question, if it was raised by tho pleadings and 
argued, the conclusion cannot bo supported 
that the judgmont upon it was ulra vires 
merely because an issue was not framed 
whioh, strictly construed, embraced the whole 
of it; any other view would be scarcely con¬ 
sistent with tho case of Mitna v. Fuzul 
Rub (35) or Raja Rampal Singh v. Ram 
Prasad Singh (36). Wo can not finally over¬ 
look that, as ruled in Peary Mohan Mukerjee 
v. Ambica Churn Bandopadliya (37) and Rash 
Rehary Sarkar v. Mahendra Nath Gliose (38), 
whoro a defendant is ontitlcd to sot up in the 

(34) I. A. Sup. Vol. 212 ; 12 B. L. R. 304 ; 20 VV. 
R. 377. 

(85) 13 M. I. A 673 ; 15 \V. P. (P.CO 16 ; 6 B. L. 
R - 148 ; 20 E. R. 666 

180) 27 A. 87 ; i C. L. J. 46 ; 2 A. L- 2;)7 ; 32 I. A. 
17 : 8 Soo P. C. J. 727 ; (P. 0.) 

(87) 24 0. 900 ; 12 lad. Doc. (N.S.) 1209. 

(88) 21 ind. Caa. 979 ; 19 C. L. J. 84. 


same answer as many defences as he 
has, if a judgment is entered in his favour, 
which contains no provision that it shall bo 
without prejudice or any like limitation or 
restriction, the ostoppel raised by it will ex¬ 
tend to every matter or faot in issue actually 
found by the Court in favour of the defen¬ 
dant. We are not prepared to accept the con¬ 
trary view indicated in Shib Charan Lai v. 
Raghu Nath (39) namely, that if a decision is 
based upon two findings of fact, either of which 
would justify in law the decree actually made, 
that one of such findings of fact, which would, 
in the logical sequence of necessary issues, 
have been first found and the finding whereon 
would have renderod the other finding unne¬ 
cessary to support the deoreo made, is the only 
Gnding whioh operates as res judicata The 
practical importance of the position affirmed 
in Peary Mohan Mukerjee v. Ambica Cham 
Bandopadhya (37) and Rash Behary Sarkar v. 
Mahendra Nath Ghose (38) is fully realised 
only when we recall that tho Judicial Com¬ 
mittee have enjoined in Tarakant Bannerjee v. 
Pu Jdomoney Dosseei 40) and Muhammad Sulai- 
man v Kumar Biran/lra Chandra Singh (41) 
that in appealable'cases the Trial Court should 
as faras may be practicable pronounce an opin¬ 
ion on all the important points ; Yatindra Nath 
Chaiulhury v. Hari Charan Chaudhury (42). 
The principles enunciated thus far cannot bo 
disputed, though thero may be room for dis¬ 
cussion as to their applicability to the facts of 
a concrete oase, as happened in Ram Nandan 
Daar Dube v, Kaniz Fatima (43), and Indu- 
bala Dchi v. Atul Chandra Ghosh (44). Lot 
us tost the contention of tho appellant in tho 
light of tho principles already expounded. 

In the previous litigation tho appellant, 
tho defendant, pleaded that, although what 
purported to bo his signatures on tho four 
leases had keen affixed by him thereon, 
tho documents were not gonuino, inas¬ 
much as words and clauses had boon inter¬ 
polated, after execution and without his con- 

(39) 17 A. 174 ; A. W. N. (1895) 47 ; 8 Ind. Deo. 
(N. S) 487. 

(4C) 10 M. I A. 477; 5 W. R. P. C. 63 ; 1 Sath. 
P. O J. 6)1 ; 2 Bar. I*. C. J 184 ; 19 E. R. 10 r -2. 

(41) 74 lad. Caa. 906; 5) I.A. 1; 50 C. 243 ; 37 C.L. 
J. 661 ; (1922) A. I. R. (P. C ) 405 ; 44 M. L. J. 983 ; 
83 M L. T. 115 ; 27 C. W. N. 749 (I*. O.) 

(42) 26 Ind. Caa. 954 ; 20 O. T,. J. 426. 

(4D) 39 Ind. Caa. 902 ; 39 A. 979 ; 15 A. L. J. 369. 

(44) 67 Ind. Caa. 344 ; 310. L.J. 607. 
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sent. He assorted that the deeds as engrossed 
accurately represented the contract between 
the parties, that he executed them in that 
state, and that they were then materially 
altered by the plaintitl with the result that 
they no longer represented the real agreement. 
The Trial Court accepted his version- The 
High Court on appeal directed an enquiry into 
genuineness of a document which purported 
to bo the draft agreement between the parties. 
On the result of the supplementary inves¬ 
tigation by the Trial Court, the High Court 
pronounced the draft agreement to bo genuine 
and held that the disputed documents were 
in the form provided by the contract between 
the parties. This was the ground work of the 
decision of the High Court, when it came to 
the conclusion that the documents had not 
been altered after execution and must bo 
deemed genuine. In our opinion, the defend¬ 
ant is not competent to rc-agitate the question 
of the conformity of the dooumonts to the 
contract between tbo parties ; it is no longer 
open to him to contend that the documents 
had been materially altored after execution ; 
the decision of tbo High Court is conclusive 
upon these matters. It must further he born 
in mind that the Judicial Committoo accepted 
not only the judgment of the High Court but 
also the reasons given for that judgment. But 
the grounds of attack formulated by the appel¬ 
lant in bis written statement in the present 
litigation rciterato the grouodshvhich were put 
forward by him in the former suit, and wore 
overruled. To this extent, tho matter is 
clearly res judicata. We shall next pass on 
to tho attempt made on the ‘20th April, 1922 
to formulate now grounds of attack. These 
were not only not contained in the written 
statement, but were directly contradic¬ 
tory to tho position previously taken up 
Tho Subordinate Judge has, for adequate rea¬ 
sons, held that this bold attempt must end in 
failure ; and, wo may add that the appellant 
could, not on well established principles, pos¬ 
sibly succee 1 in his endeavour to tako up in¬ 
consistent positions in Court. Assume that it 
might have been open to him at the proper 
stage, to pleadthat tho contract itself was 
yitatedby fraud mistake undue iniluonco of 
like reason, as this would not have militated 
against tho previous decision that the disput- 
ted documents wore accurate representations 
of tho contract between the parties. No suoh 


defence, however, was attempted to be includ¬ 
ed in the written statement either in its 
original form or by way of amendment. On 
the other hand, the defendant contended at a 
late stage that interpolations had been made 
not after execution as pleaded in the previous, 
suit but before execution. This new defenoe 
must be ruled out on two grounds. In the 
first place, it contradicts the prior deoision 
that the documents as presented for registra¬ 
tion were corrct reprentatious of the contract. 
In the second place, the appellant oannot be 
allowed to take up in this suit a position en¬ 
tirely incomsistent with that adopted in the 
previous suit. It is an elementary rule that 
a party litigant can nob be permitted to ast 
sume inconsistent positions in Court, to play 
fast and loose, to blow hot and icold, to 
approbate and reprobate, to tho detriment of 
his oppenenb : Bhaja Chowdhury v, Chuni 
Lai Marwari (45 ),Girish Chandra Bit v. Bipin 
Behari Khan (46), Bama Charan Chekravarti 
v, Kishore Mohan Roy (47). This wholesome 
doctrine applies not only to the successive 
stages of tbo same suit, but also to another 
suit than the one in which tho position was 
takon up, provided that the second suit grows 
out of tho judgment in the first. In our opin¬ 
ion, the attempt made by the appellant to 
droumvent the decision in the previous suit 
can not succeed and the doctrine of res judi¬ 
cata presents an insurmountable bar. 

As regards tho application of tho rule of 
limitation to tho olaim for mesne profits, wo 
have been pressed to hold that Artiolo 109 
of the first .Schedule to tho Indian Limita¬ 
tion Act bars the claim for a period ante¬ 
cedent to three years prior to the institu¬ 
tion of this. That Article provides 
that a suit for the profits of immove¬ 
able property belonging to the plaintiff, 
which have been wrongfully received by tho 
defendant, must bo instituted within three 
years from the date when the profits are 
received. The argument is that as this suit 
was instituted on the 28th April 1921, the 
plaintiff is not entitled to mesno profits for a 
period prior to the 58th April 1918, whereas 
tho Subordinate Judge has allowed the plaint¬ 
iff mesne profits from the 17th Janury 1913, 

(45) 5 C. L. J. 95; 11 C. W. N. 284- 

(4G) 4-1 Ind. Cas. 159; 37 O. D. J. 635. 

(47) G4 Ind. Gas. 903; 85 C. L. J. 5*. 
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the date of execution of the four leases which 
form the root of his title. The question thus 
raised is apparently one of first impression 
aod is by no means free from difficulty. 
Under seotion 47 of the Indian Registration 
Act, a registered document operates from the 
time it would have commenced to operate if 
no registration thereof had been required or 
made and not from the time of its registra¬ 
tion. Section 49 provides that no document 
required by section 17 to be registered shall 
(a) affect any immoveable property comprised 
therein, or Cb) confer any power to adopt, or 
[c) be received as evidence, of any transaction 
affecting such property or conferring such 
power, unless it has been registered. The 
effect of these provisions is that a document, 
which is compulsorily registrable, does not 
affect any immoveable property comprised 
therein till it has been registered, but, as 
soon as it has been registered, it takes 
effect, not from the date of registration but 
retrospectively from the dato of execution. In 
the case before us, the four disputed documents 
did not affect the lands comprised therein till 
the 22nd June 1918, when they were register¬ 
ed; but as soon as they were registered on the 
22nd Juno 1918, they took effect retrospect¬ 
ively from the 17th January 1913, when they 
had been executed. The position, consequently, 
is that though by virtuo of sections 47 and 49 
of the Indian Registration Act, the title of the 
plaintiff related back to the l7th January 1913, 
that title was in suspenso as it were till the 
22nd June 1918, when for the first time lie 
was plaoed in a position to assert and establish 
his right. His right was kept in a state of 
suspended animation from the 17th January 
1913 to the 22nd June 1918 solely by reason 
of the unfounded opposition of the defendant. 
He could neither suo for recovory of posses¬ 
sion nor for realisation of mesno profits, inas¬ 
much as the right to mesno profits is an appen¬ 
dage to the right to possession. In these cir¬ 
cumstances, the Subordinate Judge has bold 
that the time could not be taken to run againet 
the plaintiff prior to the 22nd Juno 1918. 
In support of this view, the Subordinate Judgo 
has invoked the principle recognised by the 
Judioial Committee in Ranee Surnomoyce v. 
Shooshee Motchce Iiurmania ' 48). Iu that oase, 

(48) 12 M. I. A. 244: 11 W. R. P. C. 5 : l B. L. R 
P. 0. 10 ; 2 Buth. P. C. J. 173 : 2 Bar. P. C. J. 424 
20 E. R. 931 ; l Ind. Dec. (N. 8.) 499- 

l C—67 


a sale under the Patni Regulation having 
been set aside and the patnidars restored to 
possession, the zemindar sued them to recover 
the arrears of rent which had accrued before 
and during the time they were out of posses¬ 
sion ; the contention of the tenants that the 
claim was barred because the suit had not 
been brought within throe years from the 
date when each instalment of rent fell due, was 
overruled, and it was held by the Judicial 
Committee that the cause of action accrued 
upon the reversal of the auction-sale and the 
consequent revival of the obligation to pay the 
rent. The same principle was applied in Bassu 
Koer v. Dhum Singh (49). In that case, a 
debtor agreed to convey certain property to 
his creditor and to set off the debt against part 
of thecousidoration for the conveyance. A sale- 
deed was executed but a dispute arose as to 
whether it had been executed in accordance 
with the contract. Litigation was commenced 
by the debtor to enforoo the agreement, but 
he was unsuccessful. The creditor then sued 
to recover the dobt and was met by the plea 
of limitation. The Judicial Coramitteo hold 
that the time began to run only when the 
agreement became wholly ineffectual and that 
from that dato a fresh obligation was imposed 
upon the debtor to pay his debt. These cases 
illustrate the proposition that, ordinarily, limit¬ 
ation runs from the earliest t : me at whioh 
an action can be brought and after timo has 
commenced to run there may ho a revival 
of a right to sue when a previous satisfaction 
of the claim is nullified with the result 
that the right to sue which had been suspend¬ 
ed is reanimated. This principle was applied 
by the Judicial Committee in Prannath Roy 
Chowdhum v. Hooker Begum (50), Hem Chan- 
dra Chowdhury v. Kali Prosanna (51), and 
Nrityamoni Dossi v. Lakhan Chandra Sen io2). 
On the other hand, tho principle that when 
onco time has begun to run, no subsequent 
disability or inability to sue stops it was strict¬ 
ly applied in Iluro Pershad Roy v. Gopal Das 

(191 15 I. A 211 ; 11 A. 17 ; 5 Bar. P. C. J. 2G0 ; 
V Ind. J•»r. 450 ; G Ind. Deo. (N. 8.1 459 iP. C|. 

, 50 ) 7 m I A 323 ; 4 W- R. P. C. 37 ; 1 Suth. P. 
r, T 367 • 1 Sar. P. C. J. 692 ; 19 E. R. *81. 

,51, P0 T. A. 177 ; 30 G. 1033 ; 8 C. \V. N. 1. 

(521 33 led. Gas. 452 ; 43 0. 6 GO ; 20 0. W. N. 
502 30 M. T,. J. 629 ; (l91Gj 1 ; M. W. N. 332; 8 L. 
\V 471 ; 19 Bom. L. R. 418 ; 24 0. L. J. 1 ; 20 M. L. 
T. 10 (P. 0.). 
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Dutt (53), Sotii R im v. Kanh uya Lai (54) an! 
Hukum Chan l Bold v. Pirthichaad Lai. (55), 
The limits of applicability of the dootrine of 
suspension of right recognised in Ranes Surno- 
moyee v. Shoos hee Mokhte Bar mania (48) may 
be gathered only from a long series of decisions, 
such as Esha, Chander Roy v. Khajih Assa- 
noollah (53), Deen Dual Paramanick v. Radha 
Kishoree Debee (57), Manesh Chunier v. Gunga- 
monee Dossee{ 8), Watson £ Co. v. Dhonendra 
Chunder Alookcrjee (59), Brojendro Coomar 
Roy v. Rakhil Chunier Roy (60) Surjaram 
Marwari v. Barhamdeo Persad (Gl), Nagen' 
dranath Sen v. Sadhu Ram Mandal (G2), 
Liloo Karikir v. Jagat Chandra Saha (63), 
Hemendra Mohan Khashnabis v. Naresh 
Chan Ira Battacharjee (G4), Janki Nath Sinha 
Roy v. Sir Bejoy Chand Mahatab Bahadur 
(65), Uma Charan Chakrabarti v. Nibaran 
Chandra (GG). But the underlying principle 
deducible from Ranee Surno Moyee v. Shooshee 
Mokhee Burmania (48), aud Baijnath Sahai v. 
Rnmgut Singh (G7), was torsely and accurately 
enunciated by Sadasiva Aiyer, T., when lie 
stated in Muthu Korakki Chetty v. Alahamad 
Madar Ammal (68), that whenever proceed¬ 
ings are being conducted between the parties 
bona file in order to have their mutual rights 


(53) 9 I- A 82 ; 9 c. 255 ; 12 C. L. R. 129 ; G Ind. 
Jur. 54G ; 4 Sir. P. 0. J. 363; 4 Ind. Deo N.S.) 
S20 (P. C.) 

(51) 19 Ind. Cas. 291 ; 40 I. A. 71 ; 18 M. L. T. 

437 ; 17 0. W. N. G05 ; 11 A. L. J. 389 ; (1913) ; M. 

W. N. 470 ; 17 C. L. J. 498 ; 15 Bom. L. R 489 : 35 

A 227 ; 25 M L. J. 131 (P. C.). 

(55) 60 Ind. Can. 441 ; 1G I. A. 52 ; 16 C. G70 : 30 
C. L. J. 7) ; 17 A. L. J. 514 ; 3G M. L. J. 557 ; 23 C 
W. N. 721 ; 21 Bom L. R. 632; (1919) M. W. N. 258 
26 M. L. T. 181 ; 10 L. W. 416, (P. C.) 

J5R) 16 W. R. 79 ; 8 B. L. R 537 note. 

(57) 17 VV. R. 415 ; 8 B. L R. 596. 

(58) 18 W. R. 69. 

(59) 3 C G ; 2 Ind. Jur. 209 ; Ind. Deo. IN. S.) 

596. 

(GO) 8 0. 791 ; ■ 1 Ind. Deo (N. S.) 1097. 

(Gl) 1 C. P. J. 337 at. p. 347. 

(G2) 57 Ind. Caa. 992 ; 25 C. W. N. 954 ; 48 C. 65. 

(03) i>2 Ind. Ca^. 429 ; 33 C. L J. 256 ; 25 C. W. N. 

358. 

(641 52 Ind. Gas. 418 ; 80-0. L. J. 260 ; 25 C. W. 
N. 876. 

(Go) 61 Ind Cae. 315 ; 33 C. L. J. 366 . 

D 0 7 ° Ind ‘ C:M - 2 •' 87 °- L - J - 462 ; (1923) A. I. 

H. lU) 889. 

T 1 67 tI A a v 46 '• 28 C * 776 : 7 Sar - p- C. J. 1 ; 12 

Ind. Deo. (N. S.) 514. 

(WM Ca9. G6 ; 48.M. 186 ; 2G M. L. T. 459 ; 
•»8 M. L J. 1, 


and obligations in respect of a matter finally 
settled, the cause of action for an application 
or for a suit, the relief claimable wherein 
follows naturally on the result of such pro¬ 
ceedings should be held to arise only on the 
date when those proceedings finally settle such 
rights aud liabilities. A usoful analogy is 
furnished by cases where it has been 
ruled that time can not be held to run against 
a person who is not in a position to sue ; 
for such a person has no enforceable oause 
of aotion whioh is extinguished by lapse of 
time; examples are furnished by Woomesh 
Chunder Goopto v. Raj Narain Roy (G9), where 
it was ruled that adverse possession against a 
tonant does not operate against the landlord 
during the continuance of the tenanoy and 
Priya Sakhi Debi v. Alanbodh Bibi (70), where 
it was ruled that advorse possession against a 
mortgagor does not operate against a simple 
mortgagee who is not entitled to immediate 
possession. The substance of the matter is 
that time runs when the cause of action accru¬ 
es and a cause of action accrues when there is 
in existence a person who can sue and another 
who can be sued, and when all the faots have 
happened whioh are material to bo proved to 
entitle the plaintifT to succeed, Coburn v. Col- 
ledge (71), and Gehnini v. Moriggia (72). The 
cause of action arises when and only when the 
aggrieved party has the right to apply to the 
proper tribunals for relief; IVhalley v. What¬ 
ley (73). The statute does not attaoh to a 
claim for which there is as yet no right of 
action and does not run against a right for 
which there is no corresponding remedy or for 
which judgment cannot bo obtained. Conse¬ 
quently, the true test to determine when a 
cause of action has accrued is to ascertain the 
time when plaintiff could first have maintain¬ 
ed his aotion to a successful result (Angell on 
Limitations, section 42; Storey on Equity Juris¬ 
prudence, section 152 L (a). In the case before us, 
the earliest date when the plaintiff could have 
sued for mesne profits for the period between 
17th January 1913. and 21st June 1918 was 

(69) 10 W. R. 15. 

(70) 37 Ind. Caa. 277; 44 0. 425; 21 C. W. N. 177: 

27 C. L. J. 212. 

(71) (1897) 1. Q. B. 702; 66 L. J. Q. B. 462; 76 L. 

T. 608; 45 W. R 483. 

(72) (1918) 2 K. B. 649; 82 L. J. K. B. 949; 109 L. 

T. 77; 29 T. L. R. 486. 

(73) 1 Mar. 486; 3 Bligh. 1; 86 E. R. 734. 
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the 22nd June 1918 ; as the present suit has 
been instituted on the 28th April, 1921, that 
is, well within throe years from that date, the 
claim for mesne profits cannot be held to be 
barred by limitation. Before wo leave this 
point, we may add that the appellant contend¬ 
ed that the plaintiff might have included a 
claim for possession and mesne profits in tho 
6uit instituted under section 77 of the Indian 
Registration Act to compel registration of the 
leases. The analogy was invoked of suits for 
specifio performance of contracts of sale of 
land, whioh it has some times been held, may 
iDolude a olaim for possession of the land 
agreed to be sold. There is a divergence of 
judicial opinion upon that point ; Ban jit Singh 
v. Kaliadasi Debi (74), Hadan Mohan Singh 
v. Gaja Prasad Singh (75), batch Chand v. 
Narsingh Das (76), Narayana Kavirayanv. 
Kandasami Goundan (77), favour the view 
that a claim for possession may bo so includ¬ 
ed, while Krishnammal v. Sonndararaja Aiyar 

8), supports the contrary position, on the 
ground that the right to possession secures 
only on execution of tho conveyance 
and it may be an interesting question to con¬ 
sider the true bearing of the deoison of the 
Judicial Committee in Bangyya Goundan v. 
A anjappa (79), upon the point. But we may 
observe that in 6o far as suits under section 77 
of the Indian Registration Act are concern¬ 
ed, it is well-settled that no other claim, such 
as a claim for possession and mesne profits, 
oan be coupled with the prayer to enforce 
registration of the document : Vcnkataruma- 
chan/lra Bao v. I’eeramma (80). The purpose 
of a suit of this description is strictly limited; a 
special poriod of limitation is prescribed for it; 
the Court-fee leviable is separately provided 
for ; if we wore to allow another claim to be 
included in such a suit, its soopo and 
character would be completely altered. 

As regards the contention that upon a true 
construction of the documents, the order for 

(74) 5 Iud. Cas 205 ; 87 C. 57 ; 14 C- W. N. 527. 

(76) 11 Ind-Cas. 228 ; 14 C. L. J. 160 . 

(70) 16 Ind. Oa». 088 ; 22 O- L. J. 388. 

(77) 22 M. 24 ; 8 M. L. J. 147 ; 8 Iod. Dec. (N.S.) 
18. 

*78) 22 Ind. Cas. 912; 38 M. G98 16 M. L. T. 103 ; 
(1914) M. W. N. 200 : 1 L. \V. 147. 

„ (73) 28 I. A. 221 ; 21 M. 491 ; 3 Bom. L. II. 299 ; 
0 0. W. N. 17. 

(80) 9 M. L. J, 107. 


possession and mesne profits should be held 
erroneous, we observe that tho Subordinate 
Judge has left open the question raised in the 
eighth issuo, namely, whether the first defen¬ 
dant is entitled to separate sets of jamas on a 
proper construction of the four pattas. We 
have been pressed to hold that as this matter 
will be tiieu when the mesno profits are assess¬ 
ed, no decree for possession should have been 
made in the terms stated in the judgment. 
We see no substance in this argument for 
whatever construction may be placed on tho 
four leases the plaintiff is entitled to posses¬ 
sion thereunder. The exact nature of that poss¬ 
ession, no doubt, depends upon the true inter¬ 
pretation of the leases ; but such interpreta¬ 
tion is really material for the assessment of 
mesne profits. We shall, consequently leave 
it to tho Subordinate Judge to determine the 
true construction of the four leases and their 
legal effect. Wo may add that we have been 
told by the appellant that not only does each 
document contain irreconcilable clauses, but 
that each document taken as a whole can¬ 
not be reconciled in all respects with the 
others. This is a matter which will bo deter¬ 
mined by tho Subordinate Judge and tho 
parties will bo at liberty to adduce such 
evideuce as may be legally admissible to 
assist the Court in the construction of tho 
documents. 

As regards tho contention of the second 
defendant that ho is not at all liable for mesno 
profits, wo are of opinion that ho is liable to 
tho extent stated by the .Subordinate Judge, 
namely, from tho 25th May 1915, when ho 
took leases from tho first defendant and en¬ 
tered into possession. Ho never relinquished 
possession and tho Subordinate Judge has 
correctly found that tho first two defendants 
combined to keep the plaintiff out of possos- 
sioD. The attempt made by tho second 
defendant to evado liability for mesno profits 
is bound to end in failure. 

There is, however, one point in connection 
with tho order for mesne profits which has 
been overlooked by the Court below. During 
the pendency of this litigation, a llccoivor was 
appointed on tho 12th November 1921, and 
the Receiver, wo have been informed, is still j n 
possession. \\ lieu tho Court has appointed 
a Receiver and tho Reoeivot is in possession 
his possession is the possession of the Court, 
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and the possession of the Court by its Receiver 
is the possession of all parties to the action 
according to their titles : In re Butler (81), 
Bertrand v. Davies (82), Moir v. Blacker (83), 
In re Ind Coope & Co., Fisher v. The 
Company (84). The property passes into 
legal custody as the Receiver is in the posi¬ 
tion of stake-holder, and such custody is for 
the benefit of the true owner; Brojendra 
Kishore Bai Chaudhury v. Abdul BasaJc Chau- 
dhury (85), Ramasawmi Ayyar v. Muthusioamy 
Ayyar (86) Khadendra Karain Chowdhury v. 
Matangini Debi (87), Karan Singh v. Baja 
Baker Ah Khan (88), Jagat Tarini Dasi w.Naba 
Gopali Chaki (89). From this it follows that the 
liability of the defendants for mesne profits 
terminated on tlio 12th November 1921, and 
from that date the plaintiff, if successful, 
would bo entitled only to such sums as might 
bo in the hands of the Receiver. Consequent¬ 
ly, the decree of the Subordinate Judge must 
be amended by substitution of tho words “ to 
the 11th November 1921 ” for the words " to 
tho date of plaintiff's getting possession or till 
the expiration of three years from the date of 
tho decroo (whichever event occurs first.)” 

The result is that, subject to the amend¬ 
ment just mentioned, tho decree of tho .Sub¬ 
ordinate Judge will be confirmed and each 
appeal will stand dismissed with costs in 
favour of the plaintiff-respondent. The 
hearing fee in appeal No. 191 of 1922 will bo 
assossed according to scale and in appeal 
No. 321 of 1922 at two gold mohurs. 

K. s. D. Appeals dismissed. 


(81) (1863) 13 Ir. Ch. R. 456. 

(82) (1862) 81 Bean. 429 ; 54 E. R. 1204 ; 135 R. 
R 501. 

(83) (1890) 26 L. R. Ir. 87 5. 

134) (1911)2 Oh. ‘223; 60; L. J. Ch. 661:105 
L T. 35G; 55 S. J. «0U. 

(85) 31 Ind. Ctw. 242; 210 L. J. 233; 20 C- NV. 
N. 481. 

(86) 30 M. 12; 1G M. L. J. 541; 1 M. L T. «97. 

(87) 17 1. A. 62; 17 O. 814 ; 5 Sar. P. C. J. 523 ; 8 
Ind Deo. (N. S.) 1U87 (P C.). 

(83) 9 I. A. 99 ; 5 A. 1 ; 4 Sar. P. C. J. 382; 2 
Ind. Deo. IN. S). 1014 (P. C.) 

(3J) 34 C. 305 ; 5 C. L. J. 270. 


ALLAHABAD HIGH COURT. 


Civil Revision No. 71 of 1923. 

October 30, 1923. 

Present :—Mr. Justice Sulaiman. 

SATDHAR— Judgment-Debtor— 

Appellant 

versus 

RAMCHANDRA and another-Decree- 
holders —Respondents. 

Execution of decree—Sale in execution—Properly 
not saleable—Executing Court , jurisdiction of—Sale 
null and void—Confirmation of sale, effect of . 

The Full Boucii has dearly laid down the rule 
that whore tho Court haft no jurisdiction to soil some 
property it ift immaterial whether a decree for sale of 
that land haft been previously obtained and is in 
execution. 

Katxvari v. Sita Ram Tetvari , G3 Ind. Cas. 204; 19 
A. L. J. 473; 3 U. P. L. R. (A) 93; 43 A. 547, followed. 

R'iiud others obtained a decree against S and in 
oxooution thereof attachod a grove situatod in 
Bundolkhand. One M objected to tho attaohmont 
on tho strength of a salo-doed from S. Iho objeotion 
having been allowed tlie decree-holders inatituted a 
suit for and obtained a deolaiatioQ that tho sale-dood 
in favour of M was fictitious and tOat tho proporty 
belonged to S and waft liablo to attachment and sale 
in oxocution ol their dooreo. Subsequently, S put in a 
now set of objections urging that the property was 
governed by the Bundelkhand Land Alienation Act 
but tho objections were dismissed for default and an 
appl cation for restoration waft also dismissed. After 
this the grovo was sold and purobaftod by the deoreo- 
holders, tho sale waa later on oonfirmod. S then 
appealed from tho order dismissing this application 
for restoration,and the case having been remanded oo 
tbo acooptanoo of the appeal, tho Court allowed tho 
objcotious and set aside tho sale. On appoal by the 
decree-holder, tho Appellate Court also confirmed 
tho finding that the grovo was not saleable in execu¬ 
tion of tho decroo but thought that the order of tlio 
lower Court directing tho sottiug aside of tbo sale 
was “ unnecessary." The judgment-debtor applied 
to tho High Court in revision : 

Held (1) that tho formor deoroo declaring that tho 
laud wae liablo to bo sold in execution did not estop 
tho judgment-debtor from raising the objeotion tua 
it was not saloable. 
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Hanuman Prasad Narain Singh v. Harak, 58 Ind- 
0a9. 551; 18 A. L J. 59; 1 U. P. L. R. (A.) 142; 42 A. 
142, followed. 

(2) that the subsequent confirmation of the sale in 
favour of the deoree-holders did not have any adverse 
effeet on their prooedings, 

(3) that the grove in question was not at all sale¬ 
able in execution of the decree and the executing 
Court had no jurisdiction whatsoever to soil it, and 
that, therefore, the sale was a mere nullity and did 
not in any sense pass tifclo to the deoree-holders as 
purchasers. 

Civil revision from the order of the Judge, 
Small Cause Court, Allahabad, dated the 23rd 
Deoember 1921. 

Mr. B. N. Vyas, for the Applicant. 

Messrs. Jang Bahadur Lai and S. P. Sinha, 
for the Opposite Parties. 

JUDGMENT. —The decree-bolders-res- 
pondonts obtained a decree from the Court of 
Small Causes on the 20th of Novombor 1918 
against the applicant Satdhar. In execution 
of that deoree they attached a grove situated 
in Bundelkhand. One Muhammad Yasiu, on 
the strength of a sale-deed from a judgment- 
debtor, raised certain objections that the pro¬ 
perty did not belong to the judgmont-debtor. 
His objections were allowed. The decree- 
holders then instituted a regular suit for a 
declaration that the sale-deed in favour of 
Muhammad Yasin was fictitious and that the 
property belonged to their judgment-debtor 
and was liable to attachment and sale in 
execution of their deoree. In this suit Sat- 
dhar was also impleaded but apparently 
did not put in an appearance. This suit was 
decreed on the 16th February 19 f i0, aud an 
appeal from that decree was also ultimately 
dismissed. The deoree-holders had a declara¬ 
tion against Muhammad Yasin aud Satdhar 
that the property belonged to Satdhar and 
was liable to attachment and sale in execution 
of their decree. 

After Muhammad Yasin had been got rid of, 
Satdhar put in a new sot of objections on the 
Ith of September 1920 urging that the prop¬ 
erty was governed by the Bundelkhand Land 
Alienation Aot (II of 1903). On the date fixed 
(or hearing Satdhar did not appear aud his ob¬ 
jections were dismissed for default on the 4th 
November 1920. On the 22nd January 1921 
he put in an application for restoration of his 


objections but that application wa6 dismissed 
on the samo date. After this, on the 27th of 
January 1921, the grove was sold and purchas¬ 
ed by the decree-holders themselves and 
on the 1st of March 1921 this sale was 
actually confirmed. It does not appear that 
Satdhar put in any formal application for set¬ 
ting aside the sale, dated the 27th of January 
1921. He, however, on the 9th of March 
1921, appealed from the order, dismissing his 
application for restoration. His appeal was 
allowed on the 29th Maroh 1921 and the case 
was remanded. The result of all these pro¬ 
ceedings was that the objections which 
Satdhar had filed on the 4th September 1920 
were revived and had to be disposed of on the 
merits. 

On the 5th July 192 L the Court of first 
instance allowed his objections and, holding 
that the property being covered by the 
Bundelkhand Land Alienation Act was not 
liable to be sold, set aside the sale. The 
decree-holders appealed from this order and 
the lower Appellate Court by an order dated 
the 23rd December 1921 agreed with the 
finding of the first Court that the grove was 
not saleable in execution of the decree. The 
learned Judge thought that that part of the 
Munsif's order which had directed the setting 
aside of the salo was ' unnecessary." 

The judgment-debtor has come up in revi¬ 
sion and wants to have the modification made 
by the lower Appellate Court corrected. 

Ou the findings of tho Court below there 
can be ou doubt whatsoever that the land in 
question is one which comes within Act II of 
1903. Tho finding of the lower Appellate Court 
is that tho spaces lying between the trees grow¬ 
ing ou this land are used as pasture land and 
are sometimes actually cultivated for raising 
crops or fodder. The land iB not occupied by 
any building and is used for purposes subsorvi- 
ont to agriculture. It is admittedly situated 
in Bundelkhand. It is clear, therefore, that it 
falls within tho meaning of the definition of 
land as given in section 2 (2) of Act II of 1903. 
This finding of tho lower Appellate Court has 
not in any way been ohallonged on behalf of 
tho respondents. 

I have to consider two main points in this 
revision, 
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1. The effect of the declaratory decree 
dated the 16th February 1920. 

2. The effeot of the order confirming tho 
Bale dated the 1st March 1921. 

On behalf of the respondents it is strong¬ 
ly contended that, in face of the declaratory 
decree obtained against Satdhar, it is no lon¬ 
ger open to Satdhar to say that tho land is 
such as is not liable to be sold. It is contend¬ 
ed that the former deoreo declaring that the 
land is liable to be sold in excution of the decree 
in question is 6nal and estops the judgment- 
debtor from raising any objection to the same. 
This contention, however, has no force. Tho 
point has been the subject of previous decisions 
and is covered by clear authorities. In the 
case of llanuvian Prasad Narain Singh v. 
Uarak (1), a Division Bench of this Court laid 
down that oven where a mortgage-decree for 
the sale of land situated in Bundelkhand had 
been obtained, it was open to the judgment- 
debtor to raise the objection that tho land 
being not saleable could not be sold. Tho ratio 
decidendi of that case was that it is the duty 
of tho Execution Court to seo whether it has 
jurisdiction to sell it and that therefore where 
a sale is prohibited by law tho Execution Court 
cannot proceed with tho salo oven though there 
is a decree for its sale. It was held that iu 
such a caso no question of ostoppol against 
the defendant really arises. There is also tho 
Full Bench case, viz., that of Katwari v. Sita 
liam Texvan (2), which is analogous. A mort¬ 
gage-decree for salo of occupancy holding had 
been obtained against tho tenant, and yet tho 
Full Bouch allowed tbo judgment-debtor to 
raise the pica iu the execution department 
that tho proporty was not saleable in view of 
the provisions of section 20 of the Agra Tenancy 
Act (No. II of 1901). 

Tho Full Bench has clearly laid 
down the rule that where the Court has 
no jurisdiction to soil some property it is 
immaterial whether a decree for sale of 
that land has been previously obtained and is 
in execution. 1 am, therefore, of opinion that 
the decroe-holders cannot tako advantage of 
the effect of the declaratory decree of tho 16th 

( 1 ) 58 Ind. Can 551 ; 18 A. L J. 69 ; 1 U. P. L R. 
(A.) M2 ; 42 A. 142. 

(2) G3 Ind. Cas. 264; 19 A. L. J. 473; 8 U. I’. L. R. 
(A) 99 ; 48 A. 547. 


February 1920. I may further point out that 
that decree was in substance a decree against 
Muhammad Yasin, and Satdhar was mere pro 
forma defendant. Apart fiom that, the decree- 
holders themselves did not raise this plea in 
the Courts below as there is no reference to 
any such plea in either of the judgments. 

The next point is whether the subsequent 
confirmation of the sale of the 1st March 1921 
has any effeot on those objections. I am of 
opinion that that confirmation cannot have any 
adverse effect In the first place, the effect of 
the remand by the lower Appelate Court was 
to revive the objections of the 4th of Septem¬ 
ber 1920. The judgment-debtor is entitled to 
have his objections heard on the merits as 
they stood on that date. No sale had 
taken place till then. It is clear, therefore, 
that, in view of tho findings of the 
Courts below that tho land was not saleable, 
tho Execution Court had no jurisdiction wbat- 
sover to sell it. Tho objections of Satdhar to 
that effeot were well-founded and should have 
been allowed. I, therefore, accept tho finding 
of the lower Appellate Court that the grove in 
question was not at all saleable in execution 
of the respondents’ decree, and that the 
Execution Court had no jurisdiction whatsoever 
to sell it. If, therefore, any sale did takoplaoo 
it was a more nullity and could in no sense 
pass title to tho deoreo-holdors as purchasers. 

On bohalf tho respondents it is contended 
that this Court should not express any opinion 
as to whether tho sale of the 27th January 
1921 is liable to bo set aside or not. I do 
not proposo to leave things iu any confusion. 

I have already held that the Court had no 
jurisdiction to sell the property and that the 
salo was a nullity. When the salo itself i6 
void, and not voidable, no question of its being 
liable to be set aside really arises. In the 
case of Khiali Bam v. Zahur Ali Khan (3), 
the interest of Z was attached in execution of 
a decree and Z objected to the sale on the 
ground that it was his ex-proprietary tenauoy. 

Id is objection was overruled and the proporty 
was sold and purchased by another person. 

In the meantime, Z preferred an appel whiob 
was decreed and tho laud was declared to be 
his ex-proprietary tenancy. It was bold that 
tbo land not having been liable to sale 


(9) 2 A. L. J. 358 ; A. \V. N. (1906) 158. 
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the sale was a nullity and the purchaser took 
nothing by his purchase. I may also point 
out that in the case of Hanuman Prasad 
}\arain Singh v. Harakh Narain reported 
in (1), the lower Appellate Court had actu¬ 
ally, in reversing the decree of the first 
Court, set aside the sale and that order was 
upheld by the High Court. I adopt the 
form which the final order on appeal in this 
Court took in that case and I hold that the 
objection raised with regard to the property 
not being saleable was a valid objection and 
the property was not liable to sale in execution 
of the decree. As the order for sale was 
an invalid and an illegal order the sale which 
has taken place in pursuance of that order 
must fall to the ground and must bo deemed 
to bo a nullity. The judgment-debtor 
absented himsolf and allowed his objection to 
bo dismissed for default, and then did not put 
m any formal application requesting the 
Court not to confirm the sale when he ulti¬ 
mately appealed to the Judge after the 
confirmation. But for these omissions the case 
might not pessibly have been protracted, 
l or the above reasons, I direct that the 
parties should bear their costs of this appli¬ 
cation. Holding that the subsequent sale is a 
nullity I uphold the order directing the release 
of the attachment. 

Kl s * Application allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Matrimonial Cause No. 3 of 1921. 
July 13, 1922. 

Present Mr. Kennedy, J. C. 

G. E G. R.—Petitioner 
versus 

E. M. R.— Respondent. 

Act {IX °J 1S75 >- 0 3 {a)-Indian Chris 

uhal muster o'" pCTt ° d °f— Suit f or divorce—Plaintiff 

J*-*** "ootion 2 la) ol the In.Ii.n Majority 
‘21 i 0x ^ en, l period ol minority till tho age of 
0 uh“.V a8 ° °* Indian Christiana, in the oaao of 
U,ta for divorce, [p. 596, col. 1.] 


Where a person is attempting to set aaide a oon- 
traofc of mimago, it is not, auffioient for him to prove 
that he waa eooentrio or defioient to a oertain oxtent 

SSf/fc mo “ fc ? 1 °‘P A bility, bit it must be 
shown that the whole mental being was so affected 

that he was moapable of appreciating not neoeasarily 
the nature of tho aot, but its validity, fp. 536, ool. 2.J 

oai Ia Z OC r k V d „ Ha 'l cock 1967 1 P. and D. 

. 95 ; 36 L. J. Mat 57 ; 16 L. T. 182 ; 16 W. R. 719, 
followed. 

Mr. Dalrymple, for the Petitioner. 


JUDGMENT. —This is ft petition by G. E. 
G. R. for declaration of nullity of marriage 
with respondent E. M. R. 

It appears that the respondent is a membor 
of tho domiciled community of Christians and 
has not completed her 21st year. It doos not 
appear that she has been married before. The 
question, therefore, is whother the case oan 
proceed without tho appointment of a guard¬ 
ian ad litem. 

Under the Indian Majority Act, it will 
appear hor personal law clearly confers on hor 
majority at the conclusion of 18. So far, then, 
as tho power of suing or being sued in general 
goes, she is a major. But an exception is in¬ 
troduced in section 2, paragraph (a), by which 
tho personal law does not affect tho capacity 
of any porson to act in the following 
matters ;— 


Marriage, dower, divorce and adoption. 

It in not quite clear to mo that this was in- 
tended to make an appointment of a guardian 
ad litem necessary in a case like the prosenb. 
But it is very difficult to distinguish this case 
from the case quoted in Sorabji Cawasji v. 
Duchoohai fl). It is true that this was a caso 
under tho Parsi Marriage Act, but it was thero 
held, tho fact that, under tho Parsi Marriage 
Act, it is necessary for a Parsi who is under the 
age of 21 and wishes to contraot a marriage to 
pet the consent of bis or her parent or guard¬ 
ian, has the effect of extending the minority 
of such a Parsi in matrimonial cases to 21 It 
is true that the Parsi Marriage Act is a Codo 
and contains in itself not only the provisions of 
marriage, but also the provisions of divorco 
While as regards Indian Christians tho Marri¬ 
age Act and the Divorce Aot arc separate. 
Still the ratio decidendi of tho case does apply 

(1) 18 B. 366 ; 9 Iod. Dao. (N. 8.) 751. 
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to the case of Indian Christians, for it is pro¬ 
vided in the Indian Christian Marriage Act 
that any person who wishes to contract a 
marriage, if under the age of 21, should first 
obtain the consent of the parent or the guardian. 
Therefore, it would appear, it must be held the 
effect of section 2 (o) of the Indian Majority 
Act is to extend the period of minority 
till the age of 21 in the case of Indian 
Christians, in the case of suits for divorce. Nor 
can we draw a distinction between a suit for 
divorce and a suit for nullity of marriage. Both 
of them are provided for in the Indian 
Divorce Act and both must be held to be 
matters of divorce. 

A further consideration arises and that is 
that at present the respondent has been 
through a form of marriage with the petitioner 
and the petitioner is a person who by his 
personal law is domiciled in England, there¬ 
fore, if the marriage is valid, the respondent 
has acquired an English domicilo, and in that 
case her personal law is the personal law of 
the husband in which case also her minority 
would extend to twenty one. 

It, seems to mo, therefore, it is necessary 
that a guardian ad litem now bo appointed on 
behalf of the respondent. I suspend further 
proceedings in this case until a proper applica¬ 
tion has been made and granted. 

[The learned J. G. then passed the following 
final order} 

This is a petition by G. E G. R. for decla¬ 
ration of nullity of marriage under sections 18 
and 19, clause (3) of the Indian Divorce Act, 
against E. M. R. wrongly callod R. The peti¬ 
tioner is a Captain in His Majesty s Indian 
Army, Signals Corps, Company ‘C.’ Both 
parties (though not living together) are now 
residing in Karachi. On the 12th of May 
1921, he wont through a form of marriage 
with the respondent (at the time a spinster) 
at the Roman Catholic Church, Srinagar, in 
Kashmir. lie now applies for a declaration 
of nullity of the said marriage on the ground 
that at the time of the ceremony he was in- 
capablo owing to lunacy of entering into a 
contract of marriage and, therefore, the said 
marriage is nullity. A guardian ad litem has 
boon appointed for the respondent by the 
order of this Court, dated 23rd of July 1921. 
Neither beforo this appointment nor subse¬ 
quently has the respondent or her guardian 


taken any steps to oppose the petition. The 
Court, therefore, is to decide without any 
assistance of any contesting party whether, at 
the time when Captain R. went through this 
form of marriage, he was suffering from such 
mental derangement, as to incapacitate him 
from contracting, whether there is any collu¬ 
sion between the parties and what order 
Bhould ho passed. 

There is great lack of authorities on the 
question of insanity as a ground for declaration 
of nullity of marriage. The case principally 
referred to is that of Hancock v. I'eaty (2). 
There is, of courso, a considerable volume of 
authorities on the somewhat oognate matter 
as to oriminal liability in the oase of insanity 
and it would seem that the question of insanity 
can be regarded in three different wayB. In 
the first place, the person contracting may be 
in suoh a &tate of mania that he is totally un¬ 
aware of the nature of the act he is perform¬ 
ing. In this case, there can be no doubt his 
act would be in no way binding. In tbe next 
place, although ho may know the nature of 
the act yet that act may be so intimately con¬ 
nected with his delusion, that it cannot be sep¬ 
arated from it, as in the well known criminal 
case of Fladfiold where the criminal was 
aware that ho was attempting to commit 
murder, but supposed it was necessary that 
he should commit murdor in order that he 
might be executed and thus become an ex¬ 
piatory sacrifice to save the world. In this 
case also there is no doubt the person perform¬ 
ing the act is not bound by it. Then, there 
is the third possibility, where the performer 
of the act is aware of the nature of the act 
and the act is not intimately connected with 
the delusion. This seems to bo tho case in 
the present instance. The question in suoh 
cases, as it seems to mo, is whether there is 
evidence which indicates that there was a 
general overthrow of all rational faculties of 
which the actual delusion is merely a 
symptom. That is to say, where a person is 
attempting to sot aside a contract of marriage, 
it is not sufficient for him to prove that ho 
was eccentric or deficient to a certain extent 
merely in his mental capability, but it mus 
be shown that tho whole mental being was so 

(•2) (1867) 1 P. & D. 335 : 33 L • J. Mat. 57 : 16 
L. T. 162 ; 16 W. R- 719. 



VOL. 79] 


INDIAN CASES 


537 


R. t>. R. 

affected that he was incapable of appreciat¬ 
ing not neoessarily the nature of the act 
but it3 validity. This, I think, in the present 
case is well established. There seems no doubt 
that this position is established by the evid¬ 
ence of the two medical witnesses both of 
whom occupy an eminent position in Karachi 
and one of whom, Lieut.-Col. Croly, had the 
advantage of seeing Captain R. before he went 
through this form of marriage. The ovidonoe 
is to the effect that Captain R. had undergone 
great hardships in the War and had during 
that time and afterwards shown symptoms 
that the strain of War had produced a marked 
effect on his mind making him subject to at¬ 
tacks of melancholia which became more aud 
more acute and occurred at shorter and shorter 
intervals. Just before his marriage Captain 
R. was suffering from an acute attack of mel¬ 
ancholia. He had the considerable additional 
shook of having lost a considerable amount 
owing to the disqualification of his horse and 
from that time ho was obsessed by the idea 
that he should commit suicide, and ho did 
make one attempt to commit suioide in 
Karachi. That having failed ho left the station 
without obtaining leave and became, with a 
view to committing himself to the rash act, a 
deserter, although apparently a keen soldier. 

On his way to Kashmir ho passed through 
Pindi whoro the respondent lived (whom he 
had known boforo). IIo communicated his 
intentions to her and she (who seoms to have 
been attached to him boforo) agreed to accom¬ 
pany him to Srinagar and commit suicido with 
him. 

They lived together for 6ome days in conju¬ 
gal relations but thereafter went through this 
coremony of marriage in order to regulate 
mattors from a religious point of view in con¬ 
sideration of their impending death. The 
result, howovor, was that, shortly after the 
petitioner had gono through this form of 
marriage, ho came to his senses. They im¬ 
mediately loft Srinagar and from that time 
thoy have not cohabited. 

Tho conduct of the petitioner boforo going 
to Srinagar and while there seems to have 
been so wholly irrational that I think it is an 
indication that his mind was so upset that he 
was mentally incapable of entering into a 
valid contact 
I C-Gf. 


It seems to mo the principles quoted above 
in Hancock v. Peaty (2), apply to the present 
case. It is there very definitely stated as a 
dictum by Lord Stowell : “ It rosts upon the 
simplo proposition that marriage is a contraot 
as well as a religious vow, and, like other con¬ 
tracts, will be invalidated by the want of con¬ 
sent of capable persons.” The judgment goes 
on to say: “ Tho question here is one of health 
or disease of mind; and if the proof shows the 
mind was diseased the Court has no means of 
judging the extent of tho derangement conse¬ 
quent upon that disease, or affirming the 
limits within which the disease might operate 
to obscure or divert the mental power.” 

In fact, Hancock v. Peaty (2) seems to lay 
down the law in a manner which might lead 
to startling consequences, wero it not for tho 
question of estoppel, for I think it is probable 
that in a contested case a question of ostoppol 
might arise. There seems very little doubt 
under tho English law that if A knowing 
B to be a lunatic goos through a form of 
marriage with B A will not bo allowed to 
plead in a suit for nullity of marriage that 
B was a luuatic at tho time of tho marriage. 
It is arguable that under section 115 of an 
Evidenco Act which perhaps extends tho law 
of cstoppol beyond the English limits.it might 
not bo open to a lunatic who had married 
while apparently sane to plead his lunacy in a 
nullity suit. But this question cannot arise 
in the present case. Estoppel is not to bo sot 
up by the Court, but by tho parties and it is 
here not pleaded. In any caso, it appears to 
me that the present respondent had sufficient 
notice of the mental state of tho potitionor 
(Captain R.) to make it incumbent on her to 
make further enquiries as to his contractual 
abilities. 

There is no question of collusion in this 
case. I think tho respondent was well advised 
in not fighting out this case because it is 
clearly to her interest that the marriage 
should 1)0 dissolved in viow of tho mental con¬ 
dition of Captain R. It is very right that 
Captain R. should provide for the support of 
the respondent. But that is no proof of 
collusion. J.’hat would have heen a duty in¬ 
cumbent on Captain R. in honour evou if there 
had been no marriage and thero can he no 
doubt that, ill advised as tho respondent’s con¬ 
duct was, it was her sooioty and affection whioh 
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prevented captain R. from carrying out his 
intention of suicide. 

There appears to be no possibility of any 
issue arising from this marriage. Therefore, 
it is unnecessary to pass an order under sec¬ 
tion 21. If it appears afterwards that there 
is any possibility of issue, a further application 
can be made and appropriate order passed. 

On the whole, therefore, I pass a decree 
declaring the marriage contracted between G. 
E. G. R. and E. M. R., wrongly called R , on 
the 12th of May 1921, at the Roman Catholic 
Church, Srinagar, Kashmir, null and void, owing 
to the insanity of the petitioner at the time 
when it was contracted. 

The case now should be submited to the 
High Court, Bombay, and the parties are 
hereby warned that this is preliminary decree 
merely and that the relations of the parties 
remain as they woro before this suit, until the 
High Court, Bombay, has pronounced its final 
decree. 

Costs of both the parties to he paid by the 
petitioner. 

K. S. D. Decree nisi granted. 

ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 160 of 1922. 

April 2, 1924. 

Present .—Mr. Justice Walsh, K. C., Acting 
Chief Justice, and Mr. Justice Piggott. 

LACHMAN PANDE and others - 
Plaintiffs —Appellants 
versus 

TRIBANI SAHU— Defendant — 
Respondent. 

Agra Tenancy Act (II of 1001', s. 201 (3)— Uni. 
fructuary mortgagee in possession —Suit for profits, 
when maintainable — Non-payment by lambardar of 
profits to co-sharcr, effect of. 

The u'mfruotuary mortgagee of a oo-aharor in poss¬ 
ession of the aharo is entitled to maintain a suit 
against tho lambardar lor profits. 

Mere non-payment by a lambirdar to any oo-shar- 
or ol the 9aid oo-sharer's proper quota of the annual 


divisible profits of the mahal, does not, iu tho ab-enoe 
of evidence to the oontrary, constitute an ouster of the 
said co-sharer from possession. 

There is no reason why a different principle 
should be applied to the case of a usufruotuary 
xno'tgigeo who happens to have taken his mortgage 
from the purtioular co-sharer who is filling at the 
time tho office of the lambardar. 

Appeal, under 1 section 10 of tho Letters 
Patent, from the judgment of the Hon’ble 
Mr. Justice Gokul Prasad, dated the 19th 
July 1922. 

Mr. N. Upadhiya, for the Appellants. 

Mr. Kumuda Prasad , for the Respondent. 

JUDGMENT. 

Walsh, A C J —Wo find ourselves unable 
to agree with the view taken by the learned 
Judge of this Court who beard this appeal. I 
dosiro merely to say this. The whole of his 
judgment is based upon the legal hypothesis 
that tho mortgagee, the plaintiff, is a disposs¬ 
essed mortgagee. Tho facts to which this 
expression is applied are that the mortgagee, 
having been unable or unwilling—it really doos 
nob matter which to—obtain possession by 
occupation, himself leased tho mortgaged 
property to tho mortgagor for a term of seven 
years and during tlioso seven years remained in 
possession by the receipt of the rents. Since 
those seven years expired the mortgagor has 
continued to remain iu possession. The 
mortgagoo has taken no active steps to 
turn him out. The ordinary presumption is 
that the mortgagor has remained in posses¬ 
sion with the mortgagee’s consent without an 
oxpress agreement. All I can say, is I find 
mysolf entirely unablo to accept the description 
of “ dispossessed mortgagee" applied to a mort¬ 
gagee who is in the josibiou which I have 
just described. Ho has not been dispossessed 
in any shape or form. The possession of tho 
mortgagor under tho leaso was certainly law¬ 
ful and with tho cousent of tho mort¬ 
gagee. It has continued and nothing appears 
to the contrary. If it were put as a finding 
of fact I should hold that there was no evi¬ 
dence on which anyboJy could find that the 
mortgagee had been dispossessed. The whole 
of the judgment appears to mo bo to based 
upon this fallacy and it is sufficient for my 
purposo, though there are okhor reasons 
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for disagreeing with it, to compel us to allow 
the appeal and restore the decree of the lower 
Appellate Court with the usual consequences, 
that is to say, the defendant must pay the 
costs of this appeal and of the appeal to the 
learned Judge of this Court and the decree of 
the lower Appellate Court will be restored. 

Pigott, J —I agree for the reasons given 
and also because of the provisions of 
section 201 (3) of the Tenancy Aot. The usu¬ 
fructuary mortgage of a co-sharer in posses¬ 
sion of the share is entitled to maintain a suit 
against the I am bard ar for profits. The plaint¬ 
iffs in this case are recorded in the village 
papers as being mortgagees in possession of a 
certain share. The defendant is the lam- 
bardar of the mahal to which that share 
appertains. The fact that he happens 
also to bo the mortgagor of the plaint¬ 
iffs does not in my opinion in any way 
affect tho maintainability of the present 
suit. The Court was bound to presume that 
the plaintiffs had the right recorded in 
their favour in the village papers on the 
strength of which they instituted the present 
suit, namely, tho right to recover from the 
lambardar the rateable share due on account 
of profits of a share of 3 annas 1 pie of which 
they stood recorded as the mortgagees in 
possession. In the caso quoted to the learned 
Judge of this Court and relied upon by him, a 
case which has never for obvious reasons found 
its way into tho regular Law Reports, we find 
on going further into the matter that the ques¬ 
tion of the uurebuttable presumption raised by 
section 201 (3) aforesaid was not only not 
raised before this Court but was expressly 
excluded from consideration when the matter 
was carried further by an appeal under the 
Letters Patent. I may add also in connection 
with what has been said by the learned Acting 
Chief Justice that it being well settled law 
that mere non-payment by a lambardar to any 
co-sharer of tho said co-sharer’s proper 
quota of tho annual divisible profits of the 
mahal, does not in the absence of evidence to 
the contrary, constitute an ouster of tho said 
co-sharer from possession. I do not see why 
a different principle should be applied to tho 
oaso of a usufructuary mortgagee who happens 
to have taken his mortgage from tho parti¬ 
cular co-sharer who is filling at the timo the 
office of the lambardar. I agroo with tho 


order proposed. 

By the Court. —The order of the Court is 
that the appeal is allowed and the decree of 
the lower Appellate Court restored. The 
defendant must pay the costs of this appeal 
and of the appeal to the Judge of this Court. 

K. s. D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER S 

COURT. 

Civil Suit No. 398 of 1917. 

March 23, 1922. 

Present :—Raymond, A. J. C. 

Sayed BACIIAL SIIAII and another— 
Plaintiffs—Appellants 
versus 

JUMA SIIAU and others—Defendants— 

Respondents. 

Civil Procedure Cede (Ad V of 1903,) >. 92 —Suit for 
declaration of waqf and injunction against those 
interested—Subsequent addition of co-deftn lants—Fresh 
sanction whether necessary. 

After obtaining tho neoessary sanction under sec¬ 
tion 92 of tho Civil Procedure Code, plaioiifls sued for 
a declaration that certain property was waqj and for 
the framing of a scheme for the better management 
of tho property. The two defendants contended that 
the property originally belonged to their father and 
on his death it became the absolute properly of 
themselves and other heirs, thereupon the plaintill ap¬ 
plied for amendment of the plaint and the names of 
eight more defendants were added. No fresh sanction 
of the Collector was obtained prior to the amend¬ 
ment: 

Held that inasmuch as the sanction already given 
by tho Collector substantially authorised tho plaintiffs 
to sue for a declaration that oertaiu immoveablo 
property was wahf and for an injunction against all 
tta it claimed an interest therein the more absenoo of 
some of those interested in the property did not in¬ 
validate the sanction already givon or necessitate a 
fiosh sanction lor bringing the interested parties on 
the record as co-defendants. 

Abdul ltahn an v. Cassurn Ebrahim, ll li d. Las. 
726; 86 B. 168; 13 Eom. L- It. 588; b'ayad Husiin 
v. Collector of Kairu, 2 1 B. 267; 11 ind. L'ec 
(N. 6.) 174, distinguished. 
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Mr. Fatehchand Assudamal, for the Appel¬ 
lants. 

Mr. Kalumal Fahlumal, for the Respon¬ 
dents. 

JUDGMENT. —A preliminary legal objeo 
tion has been taken to the entertainment of 
this suit and, in order to appreciate it, it is 
necessary to sot out the following facts. 

The suit is one under section 92, Civil 
Procedure Code, for declaration and injunction 
and settlement of a scheme in relation to 
certain immoveable property situated in the 
Napier Quarter of Karachi which is alleged to 
he wakf and dedicated to the Imams of Islam, 
aud has been used for sacred and religious 
proposos for very many years. With the 
previous sanction of the Collector of Karachi, 
the suit was tiled in the names of two persons 
as plaintiffs, Syed Bacbal Shah and Ibrahim 
Adam, who described themselves in the plaint 
as interested in the maintenance of the trust 
property and its use for sacred and religious 
purposes, and the defendants were Jumau 
Shah aud Agedino Shah, sons of Syed 
Mohamed Shah, who were referred to as 
tho heirs aud legal representatives of Syed 
Mohamed Shah in whose name tho property 
stands registered in the Government Revenue 
Records. Tho prayers in tho plaint are for a 
declaration that tho said property is Wakf 
and thus inalienable and uninhcritable and for 
an injunction directing defendants to concur in 
mutation of names and having the preperty 
entered as Wakf in the Government Revenue 
Records, aud for the framing of a scheme for 
tho better management of the property. The 
plaint has been endorsed by the Collector of 
Karachi authorizing institution of the suit. By 
their written statement defendants alleged that 
tho property in question originally belonged to 
Syed Mohammed Shah aud that on his death 
it became tho absolute property not only of his 
son6, tho two defendants, but of his other 
heirs, who were not specifically named in tho 
written statement but their names wore sup¬ 
plied later to the plaintiffs’ pleader who con¬ 
sented to their being brought on the record 
as co-dofendauts and applied for amend¬ 
ment of his plaint which was granted. 
There were thus eight defendants added to 
the two already sued, but it is essential to 
observe that beyond their addition tho plaint 
underwent no alteration in any shape or form. 


The sanction of the Collector was, however, 
not obtained prior to the application for this 
amendment aud as no objection was raised on 
this head, summonses wore issued to the 
newly added defendants and they have been re¬ 
presented by the same pleader who appears for 
defendants Nos. 1 and 2 aud adopt the written 
statement filed by the latter. Before the suit 
could come on for a hearing the second plain¬ 
tiff Ibrahim Adam, died, and an application 
was made to the Collector to sanction the 
joinder of A moo, the brother of the deceased, 
as a co-plaintiff, aud on this application being 
granted, a further application was made to 
this Court for amendment of the plaint by 
the substitution of Amoo alias Ismail in place 
of tho deceased Ibrahim to which no objection 
was raised aud Amoo was placed on tho 
record as a co-plaintiff. 

When the suit came on for hearing 
Mr. Kalumal for the defendants oontondod 
that, as tho sanction of the Colleotor had 
not been obtained prior to the amend¬ 
ment of the plaint by tho addition of tho 
eight defendants referred to above, the 
suit should stand dismissed, as not boing 
a suit sanctioned by tho Collector. As tho 
plaintiffs’ pleader expressed his inability to 
arguo the point raised on tho ground of its bo¬ 
ing taken at a late stage aud without any pre¬ 
vious notice to him, I allowed him au adjourn¬ 
ment to consider his position, but by the tirno 
the suit camo on for hearing again, plaintiffs 
pleader had armed himself with a sanction 
from tho Collector respecting tho prosecution 
of his suit against tho defendants subsequently 
added with those already on the record. Mr. 
Kalumal, however, presses his objection as be 
contends that a subsequent sanction is of no 
avail, and that the sanction to be valid should 
bo antecedent to the institution of tho suit. 

Pleaders on either side have relied on the 
case of Abdul liahman v. Cassum Ebrahitn 
(1). In this case, when the suit was called on 
for hearing, two of the defendants woro sturck 
off' and the plaintiffs asked for and obtained 
leave to add another person as defendant and 
they amended the plaint aud prayed for cer¬ 
tain relief aeaiust tho addedidefondaut. No sanc¬ 
tion cf the Advocate-General was obtained 
previuos to tho amendmont of tho plaint and 

(1) 11 Iud. Gas. 726; 3G B. 108 ; 13 Bom- L.R. 583. 
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the addition of the new defendant. It was held 
that the plaintiffs were not entitled to maintain 
the suit against added defendants on the ground 
that no sanotion of the Advocate-General was 
obtained previous to his being made a defend¬ 
ant in the suit and previous to the amendment 
of the plaint. This case, in my opinion, affords 
very little help to the contention of the defend¬ 
ants raised before me. The Advocate General s 
sanction had been obtained to the institution 
of the suit as originally hied but as stated in 
the judgment at page 173 : The amendment 
refers to a cause of action which arose after 
the institution of the suit and the reliefs 
claimed against third defendant are quite 
distinct from the relief olaimod origin¬ 
ally against the other defendants. The 
Advooate-Genoral had no opportunity of consi¬ 
dering the oaso against the third defendant. 
Ho has sanctioned no suit against him. 1 ’ The 
facts of the present case differ in essential 
particulars from the case cited. The amend¬ 
ment in the present case introduced no sub¬ 
stantial alteration in the plaint and the cause 
of action remained where it stood in the 
original plaint. This is abundantly evident 
from the fact that the new defendants filed 
no additional written statement but were 
content to abide by the written statement tiled 
by defendants Nos. 1 aud 2, nor do the plaint¬ 
iffs seek any additional or alternate rolief 
against thorn. Both tho prayers for a decla¬ 
ration and injunction as they &tood in tho ori¬ 
ginal plaint do still remain the subject-matter 
for decision subsequent to the amended plaint 
and the reliefs claimed against the eight added 
defendants are precisely the same as thoso 
against the first two defendants. The sanc¬ 
tion that was originally given by the Collector 
was to tho institution of a suit that certain im¬ 
moveable property was ivakf and tho nature 
of this suit is, in no wise, altered by the addi¬ 
tion of certain defendants who claim to bo 
interested in tho property with those original¬ 
ly on the record as tho persons against whom 
the relief is sought. It may bo that the de¬ 
fendants subsequently added have somo inter¬ 
est in the property in suit, if so, it is a wise 
precaution to have all the interested parties 
on tho record 60 as to avoid multiplicity of 
suits, but this addition of parties does not 
alter tho character of the sanction granted by 
tho Collector as it could not reasonably bo 
argued that this official would withhold the 


sanction if, in the first instance, he had been 
informed that there woro ten parties that 
were interested in the property in suit and not 
only two. If the addition of the co-defend¬ 
ants involved in a material alteration in the 
frame of the suit for the relief sought against 
them differed from that originally claimed 
or travelled beyond tho scope of the sanc¬ 
tion granted by the Collector, the objec¬ 
tion raised, I deem, would have been fatal 
to the suit. But the amendment of the 
nature applied for in this suit does not, in my 
opinion, requiro the previous sanction of the 
Collector. The case of Sayad Busein Miya v. 
Collector of Kaira (2), was also referred to by 
Mr. Kalumal, but all that it lays down is that 
when sanction is given to the institution of a 
suit under section 539 of the Code of 1882, 
corresponding with section 92 of the present 
Code, the suit must be limited to matters 
included in the sanction. It will be observed 
on a perusal of the judgment in this caso that 
the suit actually decided was not the samo for 
which sanction was accorded. In the present 
case there is no attempt to alter tho character 
of the suit in respect of which sanction has 
been granted or to seek any rolief not 
contemplated by tho sanction. 

No case has been cited to me covoriug the 
point raised in tho presont case, nor have I 
boon able to find any, but it appears to me 
that it would be most unreasonable to hold 
that the amendment of tho character sought 
in the present case required tho previous 
sanction of tho Collector, aud that in its 
absence the suit must be dismissed. I am, 
therefore, of the opinion that it was unneces¬ 
sary for the plaintiffs to obtain tho consent of 
the Collector to tho amendment of tho plaint 
by tho addition of other persons as co-defend¬ 
ants. Mr. Kalumal's objection was mainly 
based on the argument that, though the 
property in respect of which the relief was 
sought was identical oven after the amended 
plaint, yet tho parties were different to those 
mentioned in tho original plaint, and they 
could not be impleaded without tho consent of 
tho Collector. But the sanction given by tho 
Collector to the institution of tho suit substan¬ 
tially authorised the plaintiffs to sue for a 
declaration that certain immoveable property 

(2) 21 B. 267 ; 11 lad. Deo. (N. 8.) 174. 



542 


Indian cases 


[1924 


HAR DAYAL SINGH V. GAR DAYAL SINGH 


was wakf and for an injunction against all 
that claimed an interest therein, and the mere 
absence of some of those interested in the 
property does not, in my opinion, invalidate 
sanction already granted or necessitate a 
fresh sanction before the interested parties 
could be brought on the record. 

This finding renders it superfluous to discuss 
the other question argued before me as to the 
effect of the sanction obtained from the 
Collector subsequent to the amendment of the 
plaint. 

K. S. D. Objection overruled. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 117 of 1921. 

July 6, 1922. 

Present Mr. Justice Stuart. 

LIAR DAYAL SINGH— Defendant— 

Appellant 

versus 

GAR DAYAL SINGH— Plaintiff— 

Respondent. 

Landlord and ten-jnl—.Trees, right to transfer—Cus¬ 
tom —Wajib-ul-arz, entry in, construction of. 

A wajib-ul-arz declared that such trees as wore in 
possession of the persons who hud planted them ou 
the fields or on the ridges could be cut and sold by 
the tenants of the fields : 

Held, that this included the right to transfer 
standing trees which a tenant had planted on his 
holding with the consent of the Zemindar. 

Second appeal against the decree of the 
District Judge, Shahjahanpur, dated the 12th 
January 1920. 

Mr. N. P. Asthana, for the Appellant. 

Mr. M. L. Sandal, for tho Respondent. 

JUDGMENT .—The facts of tho suit out 
of which this appeal has arisen are these. 
Dammer Singh plantod certain trees upon his 
occupancy holding forty years beforo tho dato 
of the suit with the consent of the zemindars. 
lie mortgaged tho trees to Hardial Singh in 
1908. Hardial Singh obtained a decree on his 


mortgage in 1918. In 1919 Dammer Singh 
was ejected. When Hardial Singh endeavoured 
to execute his deoree by bringing the trees 
to sale the zemindars instituted the suit for a 
declaration that the trees could not be brought 
to sale. The suit has been decreed by both 
the Courts below. A copy of the wajib-ul-arz 
of the village was put in evidence. This wajib- 
ul-arz declared what the custom was in the 
village with regard to trees that were not a 
portion of groves. It declared that such trees 
as are in possession of the persons who have 
planted them on the fields or on the ridges may 
be out and sold by tho tenants of the fields. I 
understand the Courts below to have agreed 
that the wajib-ul-arz contained a record of the 
custom on the subject but that they have in¬ 
terpreted the ivajib-ul arz to show that ten¬ 
ants have no right to transfer the trees stand¬ 
ing upon their occupanoy holdings, even if such 
trees had been planted by the consent of the 
zemindars. In other words, if the interpretation 
of tho wajib-ul-arz favours the tenants, tho 
custom is established that they can transfer,and 
the point is one of law. The learned District 
Judge has said: “ The custom in respect cf the 
tenant’s groves recorded in the wajib ul-arz of 
the old Settlement is also relied on by the ap¬ 
pellant. I have read the provision which is 
to the effect that tonauts are owners of trees 
planted by them with the consent of the 
zemindars and 'can cut down trees and sell 
timber of their own accord. It nowhere pro¬ 
vides that tenants can transfer trees growing 
on their holding. The wajib-ul-arz relied on 
by the appellants is, in my opinion, of no help 
to him as I think tho hypothecation of the 
trees on the holding by tho tenant ceases to bo 
enforceable after bis ejectment in spite of the 
fact that a decree has been obtained beforo 
such ejeotment.” 

I do not accept this interpretation. It ap¬ 
pears to me clear that, whatever may bo the 
law with respect to trees planted by tenants 
without tho consent of the zemindars in 
this village, treos planted upon holdings 
(whether they are or are not occupancy 
holdings would be of no consequence) with 
tho consent of the zemindars are trans¬ 
ferable by the tenants and, in these circum¬ 
stances, the suit must fail. Tho decision quoted 
by tho learned Counsel for tho respondents 
and by the Courts below aro against the 
success of tho suit and not in favour of it. I 
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Bball take these decisions more less in 
order. In Ajudhia Nath v. Sital (l), it was laid 
down by a Bench that a tenant with a right 
of occupancy can only make a valid hypothe¬ 
cation of the trees on the land he holds for 
the term of his tenancy ; with his ejectment 
from such land and cessation of his tenancy 
such a hypothecation ceases to be enforceable. 
That of course is the law in the absence of a 
custom. In the decision in Deoki Nandan v. 
Dhian Singh (2), the law was laid down in 
much the same way with regard to proprietary 
holdings. 

The law as laid down in these two de¬ 
cisions does not really touch the point as 
to what will be the effect of a custom. 
But in the next deoision Imdad Khatun v. 
Bhagiralh (3), the Benoh while laying down 
that the trees upon an occupancy holding 
whether planted by the tenant himself or not 
are not susceptible of transfer by the tenant, 
made a clear exception to that general rule in 
a case in which by a local custom the occu¬ 
pancy tenant had a transferable interest in the 
timber, and in Kausalia v. Gulab Kiuir (4), the 
same rule as to custom was laid down. There 
has been no contrary view taken in any of the 
subsequent cases. I need only quote the 
most recent case that I have been able to find 
Dya Kishan v. Muhammad Wazir Ahmed (5). 
There the point was decided against the tenant 
because although ho sot up a custom of 
transfer he was unable to provo it. In this 
caso under the special custom of the villago a 
tenant, whether he is or is not an occupancy 
tenant, has a right of transfer in trees which 
he has planted on his'holding with the consent 
of the zemindar. This decision concludes 
the matter. Such being the caso the suit 
must fail. I allow the appeal accordingly 
and direct that the suit stand dismissed and 
that the plaintiffs pay their own costs through¬ 
out and those of Ilardial Singh, appellant. 
Those costs will include fees in this Court on 
the higher scale. 

K. 8. D. Appeal allowed. 

(1) BA. 567; A. W. N. (1891)30; 2 lad. Dec. 
(N- 9.) BIO. 

G) a A. 407 ; A. W. N. (18S2) 102; 5 lad. Dec. 

(N.8.) 181. 

. (8) 10 A. 150 ; A. W. N. ( 1888 ) 82 ; G Ind. Doc. 
(N.8.) 107. 

. W) 21 A. 207 ; A. W. N. (189J) 72 ; 9 Tad. Doc. 
tN.9.) 898. 

(6) 80 Ind. Can. 565 ; 18 A. L J 833. 


LAHORE HIGH COURX 

Second Civil Appeal No. 2472 of 1922. 

March 17, 1923. 

Present :—Mr. Justice Moti Sagar. 

BALBIR SINGII— Defendant— 
Appellant 
versus 

GOBIND and another—Plaintiffs 
—Respondents. 

Custom—Alienation by male proprietor— Necessity— 
Anticedent debt—Alienee, duty of—Decree against 
minor, effect of—Consideration, small portion of, found 
without necessity, effect of—Appeal, second—Ancestral 
property—Finding of fact. 

A finding a9 to the character of property, arrived at 
after a full consideration of the evidence, is a puro 
finding of fact and cannot be impugned in second 
appeal, 

Sher Singh v. Dam Singh, 12 P. L. R. 1919; Biru v. 
Samanda, GJ Ind. Gas. 278 ; 2 L. L. J. G69 ; K artar 
Singh v. Kir pa Singh, 80 P. L. R. 1922 ; 8 P. W. R. 
192 2, followed. 

It is not the duty of an alienee from a male pro¬ 
prietor who advances money for the payment of first 
antecedent debts of the alienor to see to the applica¬ 
tion of the money or to find out whether tho whole 
of the money duo to the antecedent oreditor was 
actually paid. 

Wliero a deereo is in existence against an alienor 
tho payment of that deereo oonstitutos valid necessity 
for the alienation of ancestral property. 

Devi Ditta v. Suudagar Si.igli, G5 P. R. 1900 ; P. L 
R. 1900, p 322 (F. B.) followed. 

Where tho amount of con-ideration for an aliena¬ 
tion by a male proprietor which is found to be with¬ 
out necessity represents only a small portion of the 
entiro consideration, it is not necessary to convert 
the sale into a mortgage. 

Appeal from the decree of tho Distriot 
Judge, Hoshiarpur and Kaugra District at 
Dharmeala, dated tho 18th July 1922. 

Messrs. Mehr Chand Mahajan and Tck 
Chanel, for the Appellant. 

Mr. Sohan Led, for tho Respondents. 

JUDGMENT.—-Tho facts of tho case 
giving rise to this second appeal aro few and 
simple and may shortly be stated as follows : 
On the 1st of October, 1918, one Saugam, 
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a Bat hi of tho Hamirpur tahsil in the Kangra 
District, sold 81 kanals 11 marlas of land in 
the same tahsil to one Balbir Singh for 
Rs 1,300. The plaintiff, who is a collateral of 
Sangam, brought the present suit for a 
declaration that the sale was without consi¬ 
deration and legal necessity and that it would 
not affect his reversionary rights. Both the 
Courts helow have concurrently found that 
the land in suit was ancestral qua the plaint¬ 
iff, and that necessity to tho extent of 
Rs 1,072, was fully established. A decree has 
accordingly boon passed in favour of the 
plaintiff that if ho succeeds Saugam by 
inheritance ho would bo entitled to obtain 
possession of the land in dispute on pay¬ 
ment of Rs. 1,072 to tho vendee-defendant 
Against this decision the defendant has 
preferred a second appeal to this Court 
through Bokhshi Tek Chand, and I have 
heard Bakhshi Sohan Dal for the respondent. 


Tho first contention raised by Mr. Mehr 
Chand, Mahajan, who has argued tho appeal 
for tho appollants, is that the finding of the 
learned District Judge as to tho ancestral 
nature of the land is erroneous and that there 
is not sufficient evidence on the record in 
support of this finding. It appears that in 
tho Settlement of 1868 Ilira, the father of the 
plaintiff, and Sangam, his undo, wore entered 
as joint malguzars and that in 1892-93 they 
were entered as joint ownors in equal shares. 
From these entries in tho Revenue Records 
tho learned District Judgo has raised a pre¬ 
sumption that the land was ancestral and 
that it must have been occupied by their 
common ancestor Bogul. It is argued that 
there is no warrant for such a presumption, 
and that the learned District Judge was not 
justified in holding upon tho basis of this evi¬ 
dence that the land was ancestral. On tho 
other hand, it has been pointed out by Bakhshi 
Sohan Lai that tho learned District Judge has 
not based Ins finding upon this presumption 
alone, and has drawn my attention to the 
evidence of some witnesses on the record who 
have also deposed to the land being ancestral. 
There is abundant authority for holding that 
a finding as to the character of property 
arrived at after a full consideration of the 
evidence is a pure finding of fact and that it 
cannot bo impugned in Eeeoud appeal, vide 


Sher Singh v. Ram Singh, (l) Biru v. Saman- 
da (2) and Kartar Singh v. Kirpa Singh (3). 
I am unable to distinguish the present case 
from these authorities, and must accordingly 
overrule the contention. 

The next point urged is that necessity for 
the full amount paid had been established 
and that the 6alo should not have been con¬ 
verted into a mortgage. Tho items forming 
the consideration for the sale-deed were as 
follows :— 

Rs. 

1. Paid to Ram Singh, prior 

mortgagee ... ... 700 

2. Paid to another mortgagee Banu 80 

3. Paid to a third mortgagee Ram 

Bhaj ... ... 99 

4. Paid before the Registrar for 

payment to creditors ... 408 

5. Deed expenses ... ... 32 


Total ... 1,319 


The learned District Judge finds that the 
first three items were debts due to antecedent 
creditors and are not, therefore, liable to ob¬ 
jections. As to the fourth item it has been 
found that out of Rs. 408, a sum of Rs. 180 
was paid-tc one Darshan, a decree-holder, but 
that necessity for tho balauoo of Rs. 228 has 
not been established. It is, however, pointed 
out by Mr. Mohr Chand Mahajan, that Dar- 
shen’s decreo carried future interest and that 
at the time when the sale-deed was executed, 
a sum of about Rs. 300 was due to him un¬ 
der the decreo. It was not the duty of the 
alieneo to see to tho application of the money 
or to find out if tho whole of tho money duo 
to the antecedent creditor was actually paid. 
A decreo was in existence and the payment of 
that decreo constituted a valid necessity 
within the moaning of tho Full Bench 
ruling reported as Devi Ditta v. Saudagar 
Singh, (4). The fact that tho decree-holder 
subsequently accepted a sum of Rs. 180 only 
and gave up the rest of his claim is of no oon- 
sequouco and does not in any way affect the 
validity of the debt or of tho alienation.. If 
the existence of the decree which at the time 
of tho sale amounted to about Rs. 300, 


0 ) 

( 2 ) 

(3) 

(4) 


12 P. Ij. R. 1919. 

>7 led. Cas. 270 ; 2 L. L. J. C69. 

10 P. Tj. R. 1922 ; 3 P. W. R. 1922. 

55 P. R. 1900 ; P. L R- 1900, P. 322 (F. B ) 



Vol. 79] 


INDIAN CASES 


545 


BHAGWAN V. GANGA BAKSH 

constituted valid necessity a sum of Rs. 100 
only remains unaccounted for, which for the 
purposes of this case may very well be 
ignored. In any oase, even if the finding of 
the learned District Judge as to the sum 
of Rs. 228 not being for legal necessity is 
considered final and not open to second ap¬ 
peal, I am clearly of opinion that when 
the amount of consideration for a sale oi 
this kind which is found to be without ne¬ 
cessity represents only a small portion of the 
entire consideration it is not necessary to con¬ 
vert the sale into a mortgage. Rs. 228 is, 
roughly, one-sixth of the entire price paid. In 
the case reported as Ali Gauhar v. Ala- 
handa, (5). Rs. 210 out of Rs. 1,200 were 
found to have been without necessity and 
the sale was allowed to stand. Similar cases 
are those reported as Ram Karan v. Huk- 
man (6), Badri Alai v. Gopal (7), and Shcoam- 
bar Khan v. Bulkaran Sinyh (8). It is, 
therefore, clear that, evon if the item of 
Rs. 228 was not taken for logal necessity, 
the hulk of the consideration being for 
legal necessity the salo in question should 
have been allowed to stand, especially when 
no extravagance or reckless waste on the part 
of the vendor was alleged. I, therefore, ac¬ 
cept the appeal and, sotting aside the decree of 
of the lower Appellate Court, dismiss the 
plaintiff’s 6uit with costs throughout. 

Z. k. Appeal allowed. 

(5) Glnd. Cas. 984 ; 55 F. L R. 1910 ; 64 P. W R. 
1910. 

(6) 22 lad. Cas. 644 ; 79 P. L. R 1919 ; 51 P. W. R. 
1914. 

(7) 130 P. R. 1900; 100 P. L- B. 1907 : 156 P. W.R. 
1906. 

(8) 65 Inch Cas. 360 at p. 862 ; 8 O. L. J 619 ; 
(1922) A. I. R. (0 ) 112. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 246 op 1922. 

March 14, 1923. 

Present :—Mr. Simpson, A. J. C. 

BHAGWAN and another—Defendants 

—Appellants 
versus 

GANGA BAKSH and another— 
Plaintiffs—Respondents. 

Possession and ownership—Trees on land—Land be¬ 
longing to one person—Trees in possession oj another— 
Ownership in trees—Presumption—Burden of proof. 

A person who is tbo owner of a oortain land may 
be presumed to bo tbo owner of the trees standing 
on the land, but this presumption is net very strong 
in India where tlie ownership of tho trees is very 
frequently divorced from tho ownership of the land 
they stand on. On tho other hand, tho presumption 
that a porson in possession has title is always strong 
and is of universal application. 

Therefore, in a oase where the ownership of certain 
land is in one porson but tho trees standing on it are 
in the possession of another, the stronger presump, 
tion is that tho latter 13 the owner of tho troos, and 
the burden of proof is on tho former to prove, his title 
to them. 

Appeal against the decree of tho Subordinate 
Judge, BaraBanki, dated the 29th April 1922, 
upholding the decree, dated the 6th Decem¬ 
ber 1921, of the Munsif, Ram Sanohighat, Bara 
Banki. 

Mr. M. P. Asthana, for tho Appellants. 

Messrs. Ram Bharose Lai and Raj Nara- 
yan Shiikla, for the Respondents 

JUDGMENT.- —Tho point of law in 
this second appeal is one of burden of proof. 
The plaintiffs are admittedly owners of tho 
land, and tho Courts have very properly raised 
tho presumption that they are owners of tho 
trees standing on the land. But they have 
omitted to note that the plaint itself admits 
that the defendants aro in possession of tho 
trees and that possession also raises a presump¬ 
tion of title. There are thus two conflicting 
1 resumptions one in favour of the plaintiffs 
and the other in favour of the defendants. 
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The presumption that the owner of the land is 
the owner of trees is not a strong one in India, 
where the ownership of troes is very frequent¬ 
ly divorced from the ownership of the land 
they stand on. The presumption that the 
person in possession has title, on the contrary, 
is of universal application and is always strong. 
No authority has been cited on either side. I 
have, therefore, to decide the point myself. I 
have no hesitation in holding that the presump¬ 
tion arising from possession is stronger in the 
case of trees than the presumption arising 
from the ownership of the land. It follows 
that the burden of proof was wrongly thrown 
in the Court of Trial. I was prepared to deoide 
tho suit myself, hut the respondents’ Counsel 
said that his clients might have produced 
better evidence if tho burden had been thrown 
on them. The appellant’s Counsel said that ho 
had no objection to a remand, if fresh evid- 
onco was admitted on one side it ought also to 
he admitted on the other. To this respon¬ 
dents made no objection. I, therefore, remand 
tho case, through tho lower Appellate Court, 
to tho Court of Trial, in order that fresh 
issues may ho struck, the burden of proof 
being thrown upon tho plaintiffs. Fresh evi¬ 
dence will ho admitted and the case decided dc 
ii'jvo. Costs hitherto will abide tho result. 

N - c - Case remanded. 


LAHORE HIGH COURT. 

Civil Miscellaneous Second 
Appeal No. 2212 of 1919. 

•Tune 14, 1920. 

Present : -Sir Shadi Lai, Kfc., Chief Justice. 

HARDITTA —Objecj l'or —Appellant 

versus 

NIGAHIA MAL— Decree-holder, and 
TIIAMAN and others —Judgment- 
1 > ebto rs—Respon dents. 

Civil Procedure Code (Act V of 1008), s. 47, O. XXI, 
r ■ 16 —Exccut ii in a jtplicii t ion — Dismissal—AppCa l — As¬ 
signment of decree—Application /or execution not made 
— Determination of question of assignment suo motu— 
Absence of formal application, effect of. 


An order dismissing an application for execution 
of a deoree adversely affeots the rights of tho decree- 
holder agiiasfc the judgment-debtor and consequently 
oomes within tho purview of seotion 47, Civil Pro¬ 
cedure Code, and h appealable. 

If an assigaoo of a deoree does not make an appli¬ 
cation for the oxeoution of the deoree, it Is not tho 
duty of a Court suo motu to determine the validity 
of the assignment and to make the assignee a party 
to tho decree. 

\\ horo an assignee intends to make an application 
under O. XXI, r. lfi, Civil Procedure Oode, and avail 
himself of the rights conferred by tho deod of asaign- 
monfc, the omiseion of a formal application ia a 
more irregularity and need not prevent a Court from 
determining a question which arises between the 
assignee and the decree-holder and whioh the former 
wants to bo determined in oxeoution proooedinga. 

Miscellaneous second appeal from the order 
of tho District Judge, Ludhiana, dated tho 
29th July 1919, reversing that of the Munsif, 
1st Class, Ludhiana, dated the 19th March 
1919. 

Mr. Jai Gopal Sethi, for the Appellant. 

Mr. Omni Lai Mathur, for tho Respondents 

JUDGMENT. —The respondent Nigahia 
obtained a decree against Thammnn, Sawan 
and Kakar for a certain sum of money to bo 
realised by the sale o f a houso belonging to 
Thamman. In execution of that decree the 
decree-holder attached tho house of Thamman 
to which tho appellant Ilarditta raised an 
objection. The application raising objection to 
attachment was still pending whon Ilarditta 
aud tho decree-holdor came to terms by which 
the latter assigned his rights under the deoree 
to the former and agreed to take in lieu a 
sum of Rs. 827. Accordingly, a deed was 
written on tho 24th February 1919 by which 
Ilarditta promised to pay Rs. 827 to tho 
decree-holder Nigahia. 

Tho decree-holder consequently made an 
application to the Court of Execution that he 
had assigned his rights in favour of Harditta, 
hut the latter, while acoepting the assignment 
of tho decroo pleaded fraud in ordor to avoid 
his liability for the payment of tho money. In 
view of the attitude adopted by the assignee, 
the decree-holder made a statement on the 19th 
March 1919 to tho effect that his application 
for execution might be dismissed if the Court 
held the deed of assignment to be a valid 
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transaction. The Munsif, who was dealing 
with the application for execution, without 
expressing any opinion on the question of the 
validity or invalidity of the transaction, 
dismissed the application for execution with 
the result that the decree-holder preferred an 
appeal to the District Judge, who has remit¬ 
ted the case to the Court of first instanoe for 
the trial of the issue as to the validity of the 
assignment. 

Harditta has preferred a second appeal to 
this Court, and Mr. Jai Gopal Sethi on his 
behalf has raised two points before me (1) 
that the order of tho Munsif dismissing the 
application for execution did not come within 
the purview of section 47, Civil Procedure 
Code, and that consequently no appeal lay to 
the District Judge ; and (‘2) that the assignee 
of the decree has not so far made any appli¬ 
cation for execution as required by O. XXI, 
r. 16, Civil Procedure Code, and that it is, 
therefore, unnecessary to determine tho 
question whether there was an assignment by 
the decree-holder in favour of his client. 

Upon tho first question it is sufficient to 
say that the order dismissing tho application 
for execution adversely affected tho rights of 
the decree-holder against the judgment-debtor 
and consequently determined a question relat¬ 
ing to the execution or satisfaction of tho 
decree arising between the parties to tho suit. 
As stated above, tho decree-holder wanted his 
application to bo dismissed only if tho assign¬ 
ment was considered to bo binding upon tho 
assignee so that the latter could bo made li¬ 
able for the money mentioned in the deed of 
assignment. It would bo perfectly absurd to 
contond that, while the assignment should be 
considered as binding upon the assignor so far 
as his rights under the decree are concerned, 
the assignee should be able to wriggle out of 
his liability for the price of tho assignment by 
relying upon fraud. The transaction is an 
indivisible one and must be viewed as a whole. 
It seems to me clear that if the assignee does 
not want to pay the money the decree-holder 
is entitled to say that ho does not want to 
part with his rights under tho deoree. I 
consider that the order passed by tho Munsif 
fulfils the requirements of section 47, Civil 
Procedure Code, and that tho District Judge 
was competent to entertain the appeal. 


As regards tho socond question, I am pre¬ 
pared to accede to the contention that if the 
assignee does not make an application for the 
execution of tho decree it is not the duty of 
the Court suo motu to determine tho question 
of assignment and to make tho assignee 
a party to the decree. I would, therefore, 
bo prepared to give effect to this objection and 
to set aside the order of the lower Appellate 
Court, remanding the case for the decision of 
the question as to tho validity or otherwise of 
tho assignment, and to direct the Munsif to 
oxecute tho decree as if there was no assign¬ 
ment at all. The learned Counsel for the 
appellant, however, says that his client in¬ 
tends to make an application under O. XXI, 
r. 16, Civil Procedure Code, and that he wants 
to avail himself of tho rights conferred 
upon him by the deed of assignment. 
It is, therefore, clear that tho question 
of assignment will have to be gone into 
and, in these circumstances, the omission of a 
mere formal application under O. XXI, r. 16, 
is a moro irregularity and need not prevent 
the Court from determining a question which 
arises between the appellant and the decree- 
holder and which the appellant wants to bo 
determined in execution proceedings. 

For tho aforesaid reasons I see no valid rea¬ 
son to interefere wiih the order of the 1 ’istrict 
Judge and dismiss the appeal with costs. 

N. k. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 32 of 1923. 

April 19, 1923. 

Present : —Mr. Dalai, J. C. 

BHUDHAR SINGH— Defendant— 

Appellant 

versus 

SHEIKH S AH AM AT— Plaintiff- 
Respondent. 

Civil Procedure Code {Acl V <) 1008), O. XX, r. I— 
Judgment oj Small Cause Court, contents oj. 
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The judgmeat of a Court of Smalf Cauae3 should 
contain the points for determination and the deoision 
thoroon. Where, therefore, a judgment contains 
nothing except the words: “The claim is dooreed with 
costs,'’ it does not indicate that the points in dispute 
between the parties were at all considered and the 
suit must be remanded fcr a trial and judgment 
according to law. 

Revision against the order of the Subordin¬ 
ate Judge, Kheri, exercisiug Small Cause 
Court powers, dated the 30th Jauuary 1923. 

Mr. S. N. Hoy , for the Applicant. 

Mr. S. M . Ahmad , for the Opposite Party. 

JUDGMENT. —The plaintiff sued in the 
Court of Small Causes at Kheri for recovery of 
money duo on an alloged pro-note. The alleged 
pro-note was ‘not stamped and various defences 
were raised by the defendant in answer to the 
claim. The judgment of the learned Judge of 
the Small Cause Court consists of six-words 
“The claim is decreed with costs.” The rest of 
the judgment which consists of eight more 
words, relates to the time of the execution of 
the dcoreo. Order XX, r. 4, lays down that a 
judgment of a Court of Small Causes noed not 
contain more than the points for determination 
and decisions thereon. To put an ordinary 
interpretation on these words, they presum¬ 
ably moan that the judgment must contain 
the pouts for determination and the decision 
thereon. The judgment of the lower Court 
docs not indicate that the learned Judge lias 
considered the points in dispute between the 
partios. 

I set aside the decree of the lower Court 
and remand the suit to it for a trial and 
judgment according to law. Costs hero and 
heretofore shall abide the result. 

N. K. Case remanded. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 151 op 1920. 

April 22, 1922. 

Present :—Mr. Justice Abdul Raoof 
and Mr. Justice Martineau. 

LACHHMAN DAS —Decree-Holder— 

Appellant 

versus 

JAI SINGH and others—Insolvents 
—Respondents. 

Provincial Insolvency Act (P of 1920), s. 28—Ad¬ 
judication of insolvency—Vesting of property—Death 
of insolvent toll thcr divests Receiver—Right of son to 
take by svrvivorship. 

Where proporty has vested in a Receiver after an 
order of adjudication, the doath of the insolvent does 
not divest the Reoeiver of the property and his son is 
not ontitled to t ike it by survivorship. 

Pnqirchand Motichand'v. Motichand Uurruchchand, 
7 B. 438: 8 Ind. Jur. 93; 1 lad. Deo. (N. S.) 294. 
followed. 

The death of a debtor does uot put an ond to an 
insolvency proooodiof? initiated on an application by 
the debtor. 

Appeal under section 10 of the Letters 
Patent from the order of Mr. Justice Wil- 
borforoe, dated the 13th July 1920, passed in 
Civil Appeal No. 2(322 of 1919. 

Lala Narinjan Das, R. B., for the Appel¬ 
lant. 

Mr. Kanwar N drain, for the Respondents. 

JUDGMENT. —The following faots will 
explain the nature of the proceedings out 
of whioh the present appeal has arisen. 
On the 17th October 1913 Mastan Singh, 
father of the present appellant, applied 
to bo adjudicated an insolvent. On the 16th 
October 1914 he was so adjudicated. Under 
the provisions of section 16 of the Insolvency 
Act the whole of tho property of the debtor 
vested in the Court or the Receiver. Fifty big- 
has of the lauds in possession of the debtor 
were rcsorved for his maintenance and sup¬ 
port. The remaining lands were leased out on 
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HARI DAS FAQIR V. PRADUMAN NATH 

father according to the Customary law also 
has the power to deal with the interest of his 
son under recognised circumstances, such as 
the payment of necessary antecedent debt, etc. 
The decision of Mr. Justice Latham is based 
ou the decision of their Lordships of the Privy 
Council in Suraj Bansi Koer v. Shea Par shad 
Singh (3), and fully applies to this case. 

In our opinion the view taken by the 
Court of first instance was correot 
and the petitioners were not entitled to get 
the relief they asked by making a petition 
under section 22 of the Insolvency Act. We, 
therefore, accept the appeal and restore the 
order of the Court of hirst instance with 
costs. 

N. K. Appeal accepted. 

(3) G I. A- 83 ; 5 C. 118 ; 4 Sar. P. C. J. 1 ; 3 Suth. 
P. G. J. 589 ; 4 C. L. R. 22G ; 2 Shorao L. R. 242 ; 2 
Ind Deo. (N. b.) 705 P. 0. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 12 

OF 1923. 

Maroh 13, 1923. 

Present :—Mr. Dalai, A. J. C. 

SRI MAHANT BABA HARI DAS FAQIR— 
Plaintiff—Appellant 
versus 

PRADUMAN NATH and another— 
Defendants—Respondents. 

Civil Procedure Code (Act V oj 1)08), O. XL/, rr. 17, 
l'J— Appeal, dismissal of, in default — Appellant's 
Counsel engaged tn another Court—Appellant, absence 
of—He-heuring, wlu Uier justified. 

When a pleader is engaged in another Court at a 
distance, it is duo by way ol courtesy to the Court 
before which he is to appear, that some ono may bo 
left behind to inform the Court of tbo fact, so that if 
it likes, it oan take up some othor business. The 
disappearance of every persou connected with the 
Party, in hopes ib.it iho Court will be compelled to 
wait for the pleader, is a wrong method and if the 
appeal is dismissed in default, the appellant is not 
entitled to a re-hearing. 


Appeal againsfc the order of the Distriot 
Judge, Lucknow, dated the 8th November 
1922. 

Mr . Harish Chandra, for Mr. liar Dhian 
Chandra, for the Appellant. 

Mr. K. N. Chak, for the Respondents. 

JUDGMENT: —On 24th August 1922 the 
loarned District Judge of Lucknow dismissed 
an appeal in default in the absence of the ap¬ 
pellant and in the presence of the respondents’ 
pleader. An application for re-hearing was 
filed the next day and was dismissed. The 
appellant has come here in appeal from that 
order. 

It appears that the appollant’s pleader was 
engaged in another Court when the appeal 
was taken up for hearing by the District 
Judge. There is some inaccuracy as to 
time in the application filed for re-boar¬ 
ing, because the District Judge says in 
his order of 8th November that bo took 
up the appeal fer hearing at about 1 
p.m. and waited for a quarter of an hour, 
while in ground No. 6 of the application for 
re-hearing of the 25th August it is alleged by 
the applicant that the appollant’s pleader 
arrived in Court at 12-45 p.m. Tbo state¬ 
ment in tbo application does not agreo with 
the Judgo’s note and cannot be correct. 

I give duo weight to the fact that some 
Courts subordinate to the District Judgo are 
situated at a distance from the Judgo’s Court, 
and on account of largo administrative work, 
there is no fixed time at which the Judge can 
arrivo in Court. Those facts would have iu- 
ducod me to grant a re-hearing if the appellant 
had acted in a straightforward manner. 
Whou the pleader was away, Drag Das Chola, 
and general attorney of the appellant, ought 
to have waited in Court to inform the presid¬ 
ing officer how his pleader was engaged in 
another Court. Instead of doing this, he 
seems to have waited about outsidotho Court 
and appeared as soon as the order of dismissal 
was recorded. 

The appellant's pleader on reaching the 
Court of the District Judge did not draw the 
attention of the Judgo to the fact that ho had 
hurried from the other Court as fast as he 
could. Whon a pleader is engaged in another 
Court at a distance, it is duo, by way of court- 
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chokota. It is admitted that the lands in dis¬ 
pute oame within the definition of an agri¬ 
cultural laud belonging to an agricultural 
tribe. Mastan Singh having died his minor 
sous applied to the Insolvency Court to 
have the land restored to him on the 
ground that the father had only a limited 
interest and after his death the lands must 
revert to the sons under the rule of sur¬ 
vivorship. An alternative prayer was made 
by the petitioners to the effect that if the 
lands could not be roleased the rent realised 
from the chakotadars should be handed over 
to the petitioners. The presiding offioor of 
tho Insolvency Court, finding no authority for 
such a proposition, dismissed the application. 
Against the order of the District Judge an 
appeal was preferred to this Court. It came 
up for disposal before a learned Judge of this 
Court, who, relying upon Jagdip Singh v. 
Naram Singh (I), accepted the appeal and set¬ 
ting aside tho order of tho District Judge 
allowed the application of the sons and ordered 
that tho lands should he released iu favour of 
tho petitioners. 

The appellant, Luohhman Das, a creditor and 
a chakotadiir, has appealed under section 10 
of the Letters Patent. It is contended on his 
behalf that the property having vested iu the 
Receiver cn tho order of adjudication tho 
death of tho debtor could and did not divest 
tho Receivor of it, and, therefore, the applica¬ 
tion of tho son for tho release of the lauds 
was not entertainable. Tho Counsel for the 
applicant has relied upon tlie provisions of sec¬ 
tion 22 of tho Provincial Insolvency Act, Ill of 
1907, and has argued that his client, being 
aggrieved by tho act and tho decision of the 
Receivor, was entitled to apply to the Court 
for tho roliof claimed. No act or decision of 
tho Receiver, however, is specified, nor is it 
shown that tho application was made within 
21 days from tho dato of tho order or decision 
complained of. To our mind section 22 could 
not holp tho petitioner. No other section or 
provision of the Act has boon pointed out ac¬ 
cording to which such an application could bo 
made or entortained. According to section 16 
of tho Act tho whole of tho property of the 
debtor vested in the Court or the Receiver. The 
death of a debtor does not put an end to an 

(1) 15 lnd. Gas. 8GG; 4 P. It. 1913; 160 P. W. 191‘2; 

173 P. L. U. 1912 F. B. 


insolvency proceeding initiated on an applica¬ 
tion by the debtor. There is nothing in the Act 
to show that after an order of adjudication has 
been made and the property has vested in 
the Receiver the death of the debtor would 
divest the Receiver of the property. The 
only ground upon which the Counsel for the 
petitioner had tried to support the decision 
of the learned Judge of this Court is that tho 
poroperty being ancestral the insolvent father 
had only a limited interest in the 
property which alone had vested in the 
Receiver, and now that tho father is 
dead the son is entitled to take tho property 
by right of survivorship. This proposition is 
opposed to decided cases. In the case of Faqir 
Chand A loti Cliand v. Moti Chand Eunuch 
Chanel (2). Mr. Justice Latham hold that “under 
tho Mitakshara law a father has the right 
to dispose of his son’s intorost in ancestral 
immoveable ostate for the payment of his own 
debts not contracted for immoral purposes; and 
vesting order, raado under section 7 of the 
Indian Insolvent Act, vests that right in the 
Official Assignee, who can, therefore, givo a 
good and complete title to such ancestral im¬ 
moveable estate to a purchaser. The death 
of the insolvent has no effect on tho proceed¬ 
ings in his insolvency or on tho power of the 
Official Assignoe The ancestral estate pre¬ 
viously vested iu the Official Assigneo is not 
thereby divested from him aud vested in the 
son by right of survivorship. In tho legal 
aspect of the matter the natural existence of 
tho insolvent is for the purpose of dealing with 
his ostate, artificially continued in the Official 
Assignee, who can after tho insolvent's death 
deal with the estato as he could have dealt 
with it had the insolvent been still alive.” 

Tho provisions of the Provincial Insolvency 
Act as to this mattor are practically the 6am: 
as those of tho Indian Insolvency Aot. Thore- 
foro, the rule laid down in tho above oaso will 
equally apply to tho case coming under the 
Provincial Insolvency Act. Wo are aware 
that the parties to the suit are governed by 
the customary law applicable to this 
Province, but in this matter the rule applic¬ 
able to ancestral immoveable property under 
the Mitakshara law equally applies to the 
cases governed by^theiCustomary law, for a 

(*2) 7 B. 438 ; 8 Iud. Jur. 98; 4 lnd. Deo. (N. S-) 
294. 
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esy to the Court, that some one may be left 
behind to inform the Court of the fact, so 
that if it likes it can take up some other 
business, The disappearance of every person 
connected with the party, in hopes that the 
Court will be compelled to wait for the pleader, 
is certainly a wrong method and 1 shall not 
countenance it. Under the c'rcumsbancos of 
this particular case 1 am nob prepared to 
interfere. I dismiss the application but make 
no order as to costs. 

N- K. Application dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 200 of 1920. 

March 22, 1920. 

Present: —Mr. Justice Martineau. 

LALA DAS— JUDGMENT-DEBTOR - 
Appellant 
versus 

MINA MAL AND ANOTHER — 

Decree-holders—Respondents. 

Civil Procedure Code (Act V of DOS), s. 17— Order 

rejecting application for arrest of judgment-debtor 
whether appealable — Judgment-debtor unable to pan 
1 ecrc tal amount—Imprisonment—Order, propriety of. 

An order rejeoting an application for iho arrest of a 
judgment-debtor is one under seotion 47, Civil Pro¬ 
cedure Code and is appealable 

Whore a judgment-debtor has no att iohablo prop- 
or y and is unable to pay of! the decretal amount or 
? ay portion of it, it would not be proper to order his 

imprisonment. 

Appeal from the order of the District Judge, 
mbala, dated the 13th January 15)20, revers- 
'ng that of the Senior Subordinate Judge, 
Ambala, dated the 27th November 1919, dis¬ 
missing tho decree-holders’ application for tho 
urrest of tho Judgment-debtor. 

Lala Faqir Chand, for the Appellant. 

Lala Durga Das, for tho Respondents. 


JUDGMENT. —The respondents obtained 
a decree for Rs. 4,651 and costs, on the 11th 
December 1915 against the appellant Lala 
Das, his son Raja Lai, and his brother and 
nephew. Ho has applied to have Lala Das 
arrested in execution of the decree. The first 
Court rejected the application, finding that 
Lala Das had no property, but the District 
Judge accepted the decree-holders’ appeal 
and ordered a warrant to issue for Lala 
Das' arrest. The latter has appealed to this 
Court. 

The first ground, that the District 
Judge had no jurisdiction to entertain the 
appeal against the first Court’s order, is wrong, 
as Mr. Fakir Chand admits. The order was 
one under section 47 of tho Civil Procedure 
Code and was appealable. The question for 
consideration is, whother tho appellant is able 
to pay off the decretal amount or any portion 
of it, for if he is unable to pay it would not 
be proper to order his imprisonment. The 
learned District Judge has referred to the 
evidence of tho decree-holders' witnesses, who 
say that Lala Das is well-to-do and that he 
works with his son and owns a piggery, and lias 
accepted it as correct, no evidence having been 
produced in rebuttal. There would bo no 
giound for second appeal if the evidence of 
the decree-holders' witnesses were the only 
matorial for forming a conclusion, but the 
District Judge appears to have left out of 
consideration tho important admissions of tho 
decree-holder Chhajju Mai and his Counsel. 
T-ala Das stated that his business had been 
ruined, and that all his property, including 
moveables, had been sold by auction, and his 
pleader mado a statement to the same effect. 
The statement as to the whole of Lala Das’ 
property having been sold was not oontradicted 
by tho decree-holders or their Counsel, and in 
fact tho latter said that tho statement of Lala 
Das’ pleader showed that Lala Das had no 
attachable property, and he made a definite 
admission as to the immoveablo propeity 
having been sold in execution of decrees and 
purchased by Lala Das' 6on Raja Lai. The 
decree-holder Chhajju Mai himself, though ho 
said that Lala Das had property, went on to 
admit that Lala Das had no house, shop, orna¬ 
ments, or money which ho could got attached, 
no made out that there was property which 
Lala Das owned jointly with his son, hut it is 
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difficult to seo bow this can be the case when 
all the property that Lala Das bad was 
auctioned. If there in any such property, why 
do not the decree-holders get it attached ? It 
was admitted by their pleader that the pig¬ 
geries at Ambala and Kasauli were carried on 
by Raja Lai in his own name. If Lala Das 
had any share in the shop or in the goods the 
decree-holders could get them attached. It is, 
however, admitted before me that the decree- 
holders have never had auy attachment effect¬ 
ed. They once had a warrant for the attach¬ 
ment of the moveable property issued, but 
when the Nazir went to the house to execute 
the warrant nothing was found in it but 
ordinary clothes and utensils, so no attachment 
took place. 

The decree-holders’ admission that Lala 
Das' property lias been sold in execution of 
decrees obtained by other persons, and their 
conduct in never having any of the property 
which they allege that he owns jointly with 
his son attached, though more than four years 
have elapsed since they got their decree, aro 
strongly in the appellant’s favour. The fact 
appears to lie that the appellant has no means 
of his own, and that the decree holders, instead 
ot seeking to realize their money by attaching 
the property of his son, brother and nephew, 
who are also judgment-debtors, want to put 
pressure on Raja Lai and induce him to pay 
by having his father arrested. 

I accept the appeal, set aside the order of- 
tho District Judge, and restore tho order of 
the Subordinate Judgo dismissing the applica¬ 
tion for tho arrest of Lala 1 >as The respond¬ 
ents will pay tho appellant’s costs in this 
Court and the lower Appellate Court. 

N. K. Appeal accepted. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Miscellaneous Civil Appeal 
No. 8 of 1923. 

April 19, 1923. 

Present :—Mr. Dalai, J. C. 

SURJA —Objector—Appellant 

versus 

B. GIRINDRO NATH CHATTERJEE, 

Receiver and another—Opposite 
Parties—Respondents. 

Provincial Insolvency Act IV of 1020), s. 4 (U—/»*- 
solvency Court, jurisdiction of—Determination of ques¬ 
tions of title to insolvents' properly—Civil Court, 
reference to, whether necessary. 

Where, in the oourso of insolvency proceedings, 
tho question nrisea whether the mortgagee rights in 
oertain properties belong to the insolvent or to his 
wife, it need not bo referred to a Civil Court as the 
Insolvonoy Court baa Jurisdiction, under section 4 
(1) of the Provincial Insolvency Aot, to deoide it 
finally after framing issues and recording evidenoo. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 16th December 
1922. 

Mr. lludraDatt Sinha, for the Appellant. 

Mr. J. K. Banerji, for tho Respondents. 

JUDGMENT.—I do not think that the 
learned Judgo of the Insolvency Court was 
correct in tho procedure adopted by him. He 
has summarily decided, under section 53 of the 
Provincial Insolvency Act No. V of 1920, that 
a certain lease was voidable and ho canoolled 
it without any enquiry. Tho question at 
issue is whether tho mortgagee rights m 
certain properties belong to tho insolvent or 
to tho objector, who is the wife of the in¬ 
solvent. This question ought to have been 
tried by tho lower Court finally under section 
4 (1) of the Act after framing issues and re¬ 
cording evidence. Tho learned Judge appears 
to think that the matter should bo decided by 
a Civil Court. This opinion is not correct, 
because the Insolvency Court has jurisdiction 
to finally settle all such questions. 

I set aside the order of tho lower Court 
and remand the case to it for a proper tria 
and decision on the merits. Costs here, am 
heretofore shall abido tho result. 

Case remanded. 


N. K. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 62 of 1919. 

June 30, 1921. 

Present :—Mr. Kennedy, J.C., and 
Mr. Madgowkar, A. J. C. 

SANGATMAL LILARAM— Applicant 

versus 

JAN MAHOMED GULAM KHAN— 

Opponent. 

Dekhan Agriculturist's Relief Act (XVII oj 1879), 
fi. 15 B—Consent decree—Executing Court • powers of 
—Instalments whether can be allowed . 

Seobion 15 B of the Dekhan Agriculturist's Relief 
Aot does nob make any exception in the case of con¬ 
sent deorees. The faot that a deoree is a consent 
deoree does not limit the powers of the Court, which 
oan in proper oases substitute system of instalments 
to direct sale. [p. 554, col. 2.] ' 

It is not open to an Executing Court to reduoo the 
aotual amount payable under the decree or the rate 
of interest, if such is awarded in the decree. It can 
direct that the deoretal amount be paid by instal¬ 
ments instead of boing recovered immediately by 
sale. Instalments must be calculated at such a rate 
that they would enable the capital and interest pay¬ 
able under the deoree to be paid off in full during the 
poriod settled for the payment of instalments, 
[p 654,ool.2.] 

In the oase of suits falling under olauses (r/) and 
( 0 ) of seobion 3 of the Dekhan Agriculturist's Relief 
Aot, an agriculturist, if the deoree is a consent deore9, 
can apply to the Court tor an order under section 
16 B to grant instalments in exeoution nof provided 
for in tho deoree. [p. 555, ool. I.] 

Revision against the order of tho District 
Judge, Sukkur. 

Mr. Tolasiruj Khushalsing, for the Appli¬ 
cant. 

Mr. Fatehchand Asmdomal , for the Oppo¬ 
nent. 

JUDGMENT. 

Kennedy, J. C.— In this case one JaD 
Mahomed, an agriculturist, was a defendant in 
an action on a mortgage-bond to the extent 
of Rs. 600. The matter came up for trial 
before the Shikarpur Judgo and at the trial 
khe parties entered into a consent decree whioh 

I 0—70 


provided tho payment of a less sum than the 
amount specified in the bond within six 
months providing also (if the defendant failed 
to pay that sum at the time fixed) interest 
should run at the rate of 8 as. per cent, per 
month for the period of three years after 
which the plaintiff was to be entitled to rea¬ 
lise all the money, principal and interest, by 
sale of the mortgaged property. 

It does not appear whether the Trial Court 
took any steps to see whether this was a valid 
and binding compromise and whether it was 
entered into advisedly on the part of the defend¬ 
ant with full knowledge of its consequences. 
It would appear, as a matter of faot, that the 
defendant was represented by a pleader at the 
time. Defendant defaulted and the plaintiff 
came in execution to recover tho decretal 
amount by salo of the mortgaged property. 
The point whether this decree was executable 
at the time the execution application was put 
in was not raised. The Executing Court gave 
orders that the amount of tho deoree to be 
paid by the defondant by way of instalments 
of Rs. 50 in default of any of which instal¬ 
ment, sufficient property was to be sold. 
Plaintiff was dissatisfied with this order 
and appealed to the District Court of Sukkur, 
who then passed the order under appeal. 

It is difficult to understand the precise effect 
of this order. But apparently the Distriot 
Judgo conceived that ho had jurisdiction to 
quash tho entire proceedings including tho 
decree which had already been passed, and 
remand tho whole caso to tho Original 
Court directing it to pass a fresh decree. 

If this was merely an interlocutory ordor, 
this Court could not deal with it in appoal 
or revision. But tho offeot of tho order 
of the District Judge seoms more than 
an interlocutory order. It seems to bo 
au order quashing, in so far as it could, plaint¬ 
iff's decree, theroby entirely depriving tho 
appellant of tho rights which tho appellant 
had already got under tho decroo. It is, as I 
6ay, difficult to classify this order, but it is I 
think an order which finally disposed of tho 
mattors then at issue between the parties. 
Against such an order an appeal lies. Wo think, 
therefore, this ought to bo treated as an appeal 
and not as a rovisional application. 

However correct tho views of tho District 
Judge may have been as to the necessity of 
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protecting the rights of agriculturists who 
are sued by money-lenders, of course it was not 
open to him on appeal by the plaintiff, in 
which no cross-objections had bean filed by the 
defendants, to pass an order damnifying the 
plaintiff, still less it was open to him on an 
appeal by the plaintiff to pass orders contem¬ 
plating the entire sotting aside of the decree 
against which no appeal had been filed. The 
order, therefore, of the Distict Judge remand¬ 
ing the case to the lower Court to record a 
finding as what was the nature of the original 
transaction between the parties and what the 
sum actually lent to the judgment-debtor was, 
is a wrong order. 

It is strenuously urged that the second 
order of the District Judge is also wrong and 
the order of the Trial Court originally appealed 
against was wrong. It is said that the decree 
under execution was a consent decree and the 
Court in oxcuting that decree has no power 
under section 15B to substitute instalments. 
This, no doubt, is the view takon by the Bom¬ 
bay Tligh Court The matter has never been 
judicially decided in Sind. Speaking with the 
utmost deference, I am very reluctant to accept 
the view of the Bombay High Couit. It is 
not the caso that section 15B makes any ex¬ 
ception in caso of consent decrees. I cannot 
see why the fact that the decree is a consent 
decree should bo hold to limit the powers of 
the Court. It must bo remembered that this 
Act is dealing with persons who ex hy- 
pothesi aro not considered to be in poss¬ 
ession of contractual powers, they are in a 
position which some legislations assign to 
minors, sailors, expectant heirs and the 
like. A consent decree is merely a ratifica¬ 
tion by the Court of the contract formed 
hotwoen the parties and if the Court under 
the Dekhan Act is not bound to uphold a con¬ 
tract entered into by an agriculturist, I canuot 
see why it should bo bound by a cousent 
deoroo. Moreover, the whole policy of the Act 
is to provide a means by which an agricultu¬ 
rist should bo enabled to clear himself of 
debts (without unduo damage to the creditors 
no doubt) without being put to the necessity 
of selling his land. It is suroly dear that in 
a profession liko au agriculturist, which is 
full of fluctuations, conditions may alter consi¬ 
derably in the interval between the filing of the 
consent decree and the time when it comes to 


be executed. It would seem, therefore,the Court 
ought to have the power to provide for suoh a 
contingency and to make a concession to the 
agriculturist which would enable him to satisfy 
the decretal debt wihtout undue prejudice to 
the money-lender,but without depriving him of 
his lands. This being so,I think, it is open to the 
Court in proper cases oven when the decree is 
a consont decree to substitute system of instal¬ 
ments under section 15B to direct sale. So far, 
no doubt, the Trial Court and the District 
Judge might pass an order for instalments. 
But it is not open to the District Judge to throw 
the whole matter open on an appeal by the 
plaintiff (the money-lender) against the defen¬ 
dant, it is not open to him to pass an order 
absolutely more favourable to the respondent 
than that the appellant already had obtained. 
It is not open to the Executing Court to reduce 
the aotual amount payable under the decree 
or the rate of interest, if such is awarded in 
the decree. What is opon to him to do is 
to direct that the decretal amount to be paid 
by instalments instead of being recovered 
immediately by sale. Those instalments must 
bo calculaletd at such a rato that they would 
enable the capital and intorest payable under 
the deoroo to be paid off in full during the 
period settled for the paymont of instalments. 
The parties wish us now to pass a final 
decree instead of remanding the oase to the 
District Judge for disposal on correct lines. 

The correct decree, therefore, will be that 
defendant do pay to the plaintiff in twelve 
equal instalments of such an amount that 
will pay off the capital dobt of Rs. 515 with 
6% intorest during the period and also the 
costs awarded to be divided in twolvo equal 
instalments to be without interest. The plaint¬ 
iff must have the costs in this Court to bo 
divided in twelve equal instalments payable 
as abovesaid aud on failuro to pay any one 
instalment the dccre-holder has the right to 
bring to sale so much of property as may be 
sufficient to pay off the amount of instalments 
in arrears. 1 would amend the order of the 
lower Court accordingly. 

Madgowkar, A. J. C.—The plaintiff- 

appellant sued the defeuda-ut-rospondont, an 
agriculturist, aud tho Court passed a oooeeot 
dccro at which the parties had arrived. Ihe 
judgment-debtor mado default, the decree- 
holder applied in execution. The Court of first 
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instance awarded instalments which were nob 
part of the original decree. On appeal to 
the District Court by the decree-holder that 
Court remanded the case to the lower Court 
for evidence and 6nding on the following 
issues: — 

1. What was the nature of the original 
transaction between the parties and what 
was the sum actually lent to the judgment- 
debtor ? 

2. What is the financial status of the judg¬ 
ment-debtor and what sum can he afford to 
pay annually by way of instalments, if instal¬ 
ments are to be granted ? 

The deoree-holder applies in revision. 
Meanwhile, the Court of first instance has 
apparently recorded findings on the issues. 

On the question of jurisdiction, the order of 
the District Court is evidently an order undor 
O. XLl, r. 25 of tho Code of Civil Procedure 
against whioh no appoal lies. It is doubtful 
if the case can be said to have been decid¬ 
ed by the District Court. But it is 
certain that the first issue remanded re¬ 
opens the whole decree and is meant to 
modify it, if necossary. This, in our 
opinion, no executing Court oan do even in 

suits under the Dekhan Agriculturists' Rolief 

Act and it is, therefore, a material irregulari- 
by. wading section 115, together with sec¬ 
tion 151, Civil Procedure Code and in view of 
the appl.cat.on of the latter to remand, I am 

opinion, on the wholo, that wo have juris- 
diction. 

As to the question of modification of tho 
uooree, it has doubtlessly been hold by tho 

Vp 03 rn Co'-nb in Lachiram v. Jana 

u U) that a decree by oonsont can only be 
varied by consent even in suits under the 
n ® .JJ Agriculturists’ Roliof Act, section 15B 
notwithstanding. There is, however, oven in 
ombay, a contrary current of decisions. Thus, 
t Nvas hold in Pnaji v. Ganapati (2) that any 
Paity might compromise in spite of section 12 

Dekhan Agriculturists’ Rolief Aot. On 
cue other hand, it was held that a penal 

UbO to soil iu default was opposed to tho 

n . I ®'° ns of section 15 and it was not oom- 

Ronf ■ i ^-° ur t to pass a decree by cou¬ 
nt with suob provisions : Kishindas Shivram 

HI r 7 T Ind ‘ Cas> 830: 10 Bom - L - R - g 63. 

' J 0 Ind - Caa. 627 ; 34 B. 602 ; 12 Bom. L R 378. 


Marwadi v. Nama Rama Vir (3). It is true 
that tbo force of this decision was consider¬ 
ably weakened by the Full Bench decision in 
ohtvayagappa v. Govindappa (4). In the 
latest case on the point, however, Supdu 
Dhodu v. Madhavrao Jivram (5), the Court 
extended the time for compliance even of tho 
decree by consent. And it was observed by 
i Iaoleod, C. J., that in each case the terms 
of the consent decree must be considered. The 
Lourt cannot lay down a general principle 
that in no case can tho terms of the consent 
decree be varied.” 

Turning to tho provisions of section 15B 
itself, the Court has power to decree instal¬ 
ments in any suit of the description of section 
o, clauses (?/) and U). Decreos by consent are 
not expressly excluded, so long as thoy fall in 
this category. As the learned Judicial Com¬ 
missioner has observed, the whole policy of 
tho Act is. against the sanohity of con¬ 
tracts and in favour of equitahlo interfer¬ 
ence with them in order to allow lands to 
remain with the agriculturist. In the case of 
contracts not falling under the Dokhau Agri¬ 
culturists’ Relief Act, it may bo true that 
Courts will give effect to contracts and will 
not interfere with contracts judicially crystal- 
lzed into decreos least of all drereos passed by 
consent; and, therefore, that a decree by con¬ 
sent can only bo varied by consent. But this 
conclusion is based on an assumption of ordi- 
nary contracts, and not of contracts in suits 
to whioh the Dekliau Agriculturists’ Roliof 
Act applies and cannot well be allowed to 
over-ride the express provisions of section 
15B which interferes to a definite extent 
with tho rule of finality of dcoroes. For, in 
such a caso, an agriculturist judgment-dobtor 
who through the vicissitudes of the Indian 
rains and no fault of his own finds himself 
unablo to make the payment to which ho 
may havo in the consent decree agreed, 
would bo dobarred from applying to the Court 
to grant instalments, in themselves just, 
and which, on tho natural interpretation 
of section loB. were within tho power of tho 

1024 8 lnJ CaS 651 : 35 B. 190 ; 12 Bern L. R. 

76 < 4 ) 20 ,Qd - C -“- ^9 : 37 B. Gil ; 16 Bom. L. R. 

(f.) 67 Ind.Cag. 531 ; 41 B. 611 ; 22 Bom. L. R. 

I ou. 
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executing Court, and would see the passing 
away of his land to the creditor against which 
the Act is mainly directed merely because the 
decree was passed by cousent and not after 
contest. With all respect, therefore, to the 
Bombay decision Lachiram v. Jana Yesu (1), 

I conclude that in the case of suits falling 
under clauses (y) and U) of section 3 of the 
Deccan Agriculturists’ Relief Act, an agricultu¬ 
rist, if the decree is a consent decree, can 
apply to the Court for an order under section 
15 B to grant instalments in execution not 
provided for in the decree. 

On the other hand, section 15B itself does 
not empower the Court to go directly behind 
tho decree and to re-open, under sections 12 
and 13, the question of the principal or the in¬ 
terest already awarded under the decreo 
Gokaldas v. Qovind (6). 

I agree, therefore, that tho executing Court 
had powor to award instalments not provided 
in the decree. But tho Court of first appeal 
had nob tho powor to ro-opon tho original 
transaction and to act under section 12. It 
should also lie observed that in an appeal by 
tho dccroe-holdcr and without cross-appeal by 
tho judgmont-dobtor it is difficult to see how 
tho Court of First Appeal could make any order 
directed apparently to roduoiug tho amount 
awarded under the decree. The first issue re¬ 
manded was, therefore, irregular. 

The same cannot bo said of tho second 
issue. Bub the propor course for the judg¬ 
ment-debtor would have boon to have in tho 
first instance adduced evidonco bofore tho exe¬ 
cuting Court to show his financial status and 
the instalments he could afford. To that ex¬ 
tent the order of romand was, iu my opinion, 
correct and to that extent the Court of First 
Appeal may review in favour of the decree- 
holder, tho amount of instalments, leaving 
tho principal amount and intorost iu tho decree 
unaffected. 

K. s. d. Appeal allowed. 

(f.) 82 B. <j8 ; 9 Bom. L. R. 1884. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 925 op 1922. 

March 27, 1924. 

Present :—Mr. Justice Daniels and 
Mr. Justioe Dalai. 

CHIRANJI LAL and another— 
Dependants —Appellants 
versus 

SYED ILTAS ALI and others— Plaintiffs 
and SYED INTIZAM ALI and another— 
Defendants—Respondents. 

Qua rdians and Wards Act (I ’ll of 1890), s. 30—Mort- 
gage by guardian, where voidable by minors—Guardi a** 
ad litom with adverse interest—Minor, whether properly 
represented. 

A mortgage oxeouted by the guardians of minors in 
oontravontion of tho Guardians and Wards Aot is 
voidable at tho option of the minors. 

Whoro a guardian ad litem has an interest adverse 
to the minora they are to beoonsidored as not having 
been properly roprosonted in the suit and tho deoroe 
is not binding on thorn. 

Second appoal from the deoroo of the 
Officiating District Judge, Agra, dated the 4tb 
April 1922. 

Messrs. S. K. Dhar and N. P. Asthana, for 
the Appellants. 

Mr. Iqbal Ahmad, for tho Respondents. 

JUDGMENT— Tho suit out of which 
this appoal arises was brought for a declara¬ 
tion that a mortgage-dcoreo of 12th May U1 
is not binding on tho plaintiffs who are minors. 
The facts are not in dispute. The plaintiffs 
father died in 1903 leaving sevon sons. Most 
of these sons were minors and their 
brother, tho defendant Niaz Ali, was ft PP°' u ^. 
their guardian by the Distinct Judge. On 1 
April 1911 Niaz Ali as guardian made an ap¬ 
plication to the District Judge for permission 
to mortgage certain property belonging to 1 
minors for a sum ot Rs. 200 for payment ot 
debts. The District Judge gave sanotion or 
the execution of a usufructuary mortgage 
a sum of Rs. 200. In contravention of tm 
permission tho guardian proceeded to execu 
a simple mortgago, carrying interest for a sum 
of Rs. 40.\ The mortgagees subsequently 
brought a suit on this mortgage impleadm„ 
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the minors under the guardianship of Niaz Ali 
and obtained a deoree. The plaintiffs have 
filed this suit for a declaration that the mort¬ 
gage is not binding on them on the ground that 
it was executed in oontravention of tho 
provisions of the Guardians and Wards Act 
and is consequently voidable at their instance. 
Section 30 of tho Guardians and Wards Act is 
dear on tho point, and there can be no ques¬ 
tion that the mortgage was voidablo at the 
option of the minors under that soction. The 
controversy before us has turned on the ques¬ 
tion whether the position is affected by tho 
fact that a decree against tho minors has beon 
passed on the mortgage. This depends on the 
further question whether the minors were 
properly represented in the suit. On behalf of 
the appellants relianco is placed on O. XXX11 
r. 4 of the Code of Civil Procedure, and it is 
urged that the Court in tho suit brought on 
tho mortgage was bound to appoint Niaz Ali 
as guardian ad litem of tho minors unless, 
for special roasons to be recorded, it considered 
that this would be contrary to the minors’ 
welfare. The answer to this contention is 
that in this particular case the mortgagees 
must have been aware of the facts which 
rendered it improper that Niaz Ali should 
act as guardian ad litem. The mortgage 
having boon executed by Niaz Ali it was 
difficult for him to take the plea on be¬ 
half of tho minors that the mortgage was 
invalid as having been executed contrary to tho 
permission givou by tho District Judge. Even 
if he could tako such a plea tho effect of 
taking it would be to cast the whole burden 
of the mortgage of the share of Niaz Ali him¬ 
self and of those of his brothers who had come 
of age. Niaz Ali had, therefore, under tho cir¬ 
cumstances, an interest adverse to that of the 
minors and this was a fact of which tho mort¬ 
gagees, who were parties to the transaction, 
must have been aware. It is now settled law 
that whore a guardian ad litem has an interest 
adverse to tho minors they are to be consider¬ 
ed as not having been proporly represented in 
the suit and tho decree is not binding on them. 

One further argument has been urged. It 
is said that even if the decree of the Court 
below is otherwise upheld the plaintiffs should 
bo required to refund the mortgage-money to 
the extent of Rs. 200, either on the equitable 
principle of restoring a bene6t received or on 


the ground that to that extent tho mortgage 
was in accordiance with the permission granted. 
The first alternative is excluded by tho finding 
of fact of both the Courts below that there is 
no evidence that the minors benefited in any 
way by the mortgage-money. The second is 
excluded by the faot that, even to tho extent 
of Rs. 200, the mortgage was not executed in 
accordance with tho sanotion given. The 
sanction was for a usufructuary mortgage. 
Tho mortgage actually executed was a simplo 
mortgage. The difference is of groat import¬ 
ance. If the guardian had executed a usu¬ 
fructuary mortgage as directed by the District 
Judge tho liability on the estate would be 
limited to the principal money advanced. 
Under a simple mortgage there is the addi¬ 
tional liability that interest may not be paid 
punctually and the mortgage-money may 
mount up to such an extent as to lead to tho 
sale of tho entiro property. We are, thoroforo, 
uuable to accept this plea. 

The result is that tho appeal fails and wo 
accordingly dismiss it with costs including iu 
this Court foes on tho higher scale. 

K. S. I). Appeal dismissed. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2263 of 1921. 

Fobruary 8, 1924. 

Present : —Mr. Justioo Suhrawardy and 
Mr. Justico Chotznor. 

SHE BA ITS OF IDOL SRIDFIAR JIN 
TnAKUR MANMATIIA NATH 
CHOWDHURY and others—Plaintiffs— 

Appellants 

versus 

NALINAKSHA RAI and others — 

Defendants—Respondents. 

Provincial Small Cause Courts Act (IX of 1397 ), 
Sch II, Art. 9 —Suit for rent of homestead land—Small 
Cause Courts, jurisdiction of—Lease, transfer of— 
Liability to p a y rent whether cxtinguishablc— Agri¬ 
cultural land—Transfer of Property Act (IV of 1332), 
s 103 ( J). 
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A suit for root of homestead land is oxcluded from 
the jurisdiction of tho Small Causo Court and, there¬ 
fore, a seoond appeal in suoh a suit is maintainable 
oven though it is valued at less than Rs. 500. 

Soundaram Ayyar v. Scania Naicken, 28 M. 647; 
10 M. L>. J. 429 IF. B.) ; 8 Ind. Deo. (N. S.) 785, dis¬ 
tinguished. 

Sahadarim Mud alt v. Sarbosobha D.tsi, 27 Ind. Ca3. 
268 : 12 C. 688 ; 20 C. L. J. 491 ; 19 C. W. N. 1030, 
followed. 

Whero a lessee transfers tho lease, whether perma¬ 
nent or temporary, the claim to pay rent to tho lessor 
is not extinguished by assignment under seotion 103 
O') of tho Transfer of Property Act. 

This priuoiple does not extend to agricultural land, 
nor does it apply to the Bengal Tenanoy Aot. 

Monica Kithcria v Subraya Ilcbborn, 30M 410 ; 17 
M. L. J. 258 ; 20 M. L. T. 363; dissented from 

Surayati Roy\. Ravi Narayan Mukcrjt, 78 Ind. 
Cas. 193 ; 9'J C. L. J. 20 ; (1923)' A. I. K. (P. C.) 88; 45 
M. D. J. 219 ; 60 C. 660 ; 18 L. W. 031 ; 33 M. L. T. 
311 ; 23 C. W. N. 517 followed. 

Appeal against tho decreo of the Subordinate 
Judge, Burdwan, dated the 28th July 1921, 
reversing tho decree of tho Munsif, 1st Court, 
at that pluoo, dated the 30th March 1920. 

Babu Baranushibasi Uukerji, for the Ap¬ 
pellants. 

Balm Mahcsh Chandra Banerji, for the 
Respondents. 

JUDGMENT. —The plaintiff brought a suit 
for rent against tho defendants in respect of a 
picoo of homestead laud iu tho town of Burd¬ 
wan in which the defendant had a permanent 
transferable right. Tho defence was that tho 
relationship of landlord and tenaut between 
tho plaintiffs and defendants was extinguished 
by tho defendants transferring the leasehold 
interest to one Jnandayiui before tho rent sued 
for had accrued. Tho Court of first instance 
found that it was a heritable and transferable 
lease and that the defendant had transferred it 
to Jnandayini before the period in suit; hut it 
being of opinion that iu spite of the transfer 
tho defendants were liable for rent to the 
plaintiffs, decreed tho suit. On appeal, the 
learned Subordinate Judge reversed tho deci¬ 
sion of tho first Court on the ground that 
under the lease the plaintiffs were bound to 
recognise the transferee of the defendants and 
hence they could not claim rent from them 


after the transfer of the lease to Jnandayini. 
The present appeal is by the plaintiffs. 

A preliminary objection is taken to the 
competency of the appeal, on the ground that 
the suit, from whioh the appeal arises, is of 
the nature cognizable by a Court of Small 
Causes and is valued at less than Rs. 500. 
This objection is based on the Full Bench 
decision of the Madras High Court in the case 
of Soundaram Ayyar v. Sennia Naiikan (1). 
A suit for rent in respect of homestead land is 
excepted under Article 8 of Sohedule II to the 
Provincial Small Cause Courts Act. But it is 
argued that as that Article empowers a Court 
of Small Causes to try suits for rent in general, 
a suit for rent of homestoad land, though exclud¬ 
ed, is of the nature cognizable by a Court of 
Small Causes. The Madras High Court has 
no doubt taken this view under the special 
conditions obtaining there. There the local 
Government had by Notification extended the 
powers of the Small Cause Courts to take cog- 
ignizanco of all suits for rent ; but it is not so 
in this Provinoo. This point oamo up for con¬ 
sideration in the oase of Sahadaram Mudiali 
v. Sarbosobha Dasi and it was thoro ruled that 
a suit for rent of homestead land is exoluded 
from the jurisdiction of tho Small Causo 
Court. We thoreforo hold that this appeal is 
o impotent. 

The substantial point raised in this appeal 
is whether tho loaso on tho basis of whioh 
tho suit is brought absolves the losseo from 
all liability to payment of rent to the 
lessor. It may bo conceded that where a 
lessee transfers the lease, whether permanent 
or temporary, the claim to pay rent to the 
lessor is not extinguished by assignment under 
section 108 (j) of the Transfer of Property Aot. 
This position may now bo treated as accepted 
by a series of decisions iu all the High Courts 
and it is in accordance with the English law. 
The principle that is deducible from the 
reported cases and the text-books is that the 
lessee’s liability to pay rent to the lessor is 
founded upon a dual right. It is based, first, 
on the contractual relation between the lessor 
and tho lessee, and secondly, on privity of es¬ 
tate. By assignment the lessee no doubt 

(1) 23 M. 547; 10 M. L. J. 829 (F. B.) 8 Ind. Deo; 
(N. S.) 785. 

(2) 37 Ind. Cab. 258 : 12 O. 6S3 ; 20 C. L- J. 494 ! 
19 C. W. N. 1030. 
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divests himself of the latter but the personal 
covenant by which he undertook to pay 
rent for the leasehold is not affected by the 
assignment. This consideration arises equally 
in the case of permanent and transferable leases 
as also in other kinds of leases. The result is 
that the lessor may avail himself of the rela¬ 
tion that has oome into existence between him 
and the assignee as well as of the contractual 
relation as existing between him and the 
lessee. Ho has, therefore a remedy for realiza¬ 
tion of rent against both the losssee and the 
assignee emanating from privity of oontract 
and privity of estate but he oan take out only 
one execution. The principle of English law 
upon whioh section 108 ( J ), Transfer of 
Property Act, is based is thus enunciated 
in Foa on Landlord and Tenant, 5th 
edition, at page 163: “ If the lessee as¬ 
signs his interest in the promises, the 
questions whether ho continues liable for 
the rent would appear not altogether an 
easy one to determine. That he does so 
continue where, as happens in most leases, he 
has entored into what is usually called an 
‘express covenant" (that is, a formally express 
personal undertaking by the lessee to pay rent) 
to pay it, may ho said to be well-established. 
Such covenant is not (after assignment) 
as between lessor and lessee, one merely of 
suretyship, nor is it even any defonco to the 
lessee in an action upon it that the assignoo 
may have tendered the rent. Upon such a 
covenant, therefore, as upon any express coven¬ 
ant running with the laud, the lessor may suo 
either the lossoo or the assignee though 
he oan only have execution against one of 
them.” This principle of law has been 
followed in this Court in the case of Sasi 
Bhushan liaha v. Tara Lai Singh (3), aud 
has been endorsed in Bhola Natli Das v. 
Raja Durga Prosad Singh (4) and Akrurmani 
v. Madhab Chandra (5), (6. A. 2728 of 1916 
deeded on the 5th Juno 1918). The same view 
has beon adopted in the Madras High Court 
in Kunhanujan v. Anjelu (6), and Monica 
Kithcna v. Subray a Hebborn (7), and by the 
Bombay High Court in Vithal Narayan v. 

(8) aa C. 494; 11 Ind. Dao. (N. S.) 330. 

(4) 12 U. VV. N. 754. 

(6) 47 Ind. Can. 800; 22 C. W. N. 0. XXXII .S'. N. 

(6) 7 M. 29G ; 6 ind. Deo. (N. 3.) 205. 

(7) 80 M. 410; 17 M. L. J. 268 ; 2 M. L. T. 86J. 


Shriram Savant (8). This question arises be¬ 
fore us in connection with non-agricultural 
land. It is not necessary, therefore, to ex¬ 
tend this principle of law to agricultural lands 
as has beon done in the case of Monica v. 
Subraya (7). It does not apply to the Bengal 
Tenancy Act. Surapati Roy v. Ram Narayan 
Mukcrji. (9) 

It being undisputed that under the law the 
defendants are liable to pay rent unless they 
oan get rid of the claim under the terms of 
the contract, the question, therefore, that 
arises for consideration is whether the contract 
can bo construed in such a way as to make 
it obligatory upon the lessor to recognise the 
assignee and thus extinguish his right to pro¬ 
ceed against the lessee. The torm of the 
lease upon which reliance is placed by the 
respondent runs thus : “ I shall enjoy aud 
possess the laud according to my wishes with 
my sons, graudsous and other heirs, by erocting 
katcha aud pucca houses thereon and by 
planting an! cutting down trees, etc., and by 
exercising the right of sale, gift to which you 
or your heirs and legal representatives will 
not bo able to object in any way. ” The 
learned Subordinate Judge, after quoting this 
passage, romarks that " in plain words it indi¬ 
cates that the lessor was bound to recognise 
tho transferee. In our judgmout these 
words neither plainly nor impliedly indicate 
that the lessor under the contract binds him¬ 
self to recognise the transferree in lieu of the 
lessee. The learned Vakil for the respondent 
has drawn our attention to tho words “ to 
which you or your heirs and legal representa¬ 
tives will not bo able to object in any way. ” 
Ho argues that these words indicate that tho les¬ 
sor not only will not object to tho transfer but 
should also reoogniso the transferree as his ton- 
ant. In our opinion, it would, be straining the 
language too much to make it convoy what it 
docs not ordinarily convoy. This view finds 
strength from tho latter portion of tho Kabuli- 
yat in which the tenant says : “I shall pay an¬ 
nually Re. 1-8 as rent and shall not be ablo to 
make any objection on tho ground of tho land 
lying patit. This condition is binding upon 
successors of both parties. ’ On tho coustruc- 

lH) 29 B. 891; 7 Bom. L. R. 318. 

(9) 73 Ind. Can. 198; 39 C. L. J. 20; 1923 A. I. R. 
(P. C.) 88; 45 M. L. J. 219 ; 50 C. G80; 18 L. W. G81; 
83 M. L. T. 314; 28 O. W. N. 517- 
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tion of the lease, therefore, we hold that the 
lessor does not absolve the original lessee on 
assignment from the liability to pay rent 
under the contract. 

In the view that wo take of this cp.se we 
are of opinion that this appeal should succeed. 
The decree of the Court below will bo set 
aside and that of the Court of first instance 
restored with costs in all the Courts. 

K. s. D. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 193 of 1922. 

Mar oh 17, 1924. 

Present :—Mr. Justioo Mukerji. 

HIRA LAL—Plaintiff—Appellant 

versus 

IIOTI LAL—Defendant—Respondent. 

Landlord and Tenant—Suit for rent in respect of 
different holdings-Sepcrul* causes of ac ton, joinder 
oj—Civil Procedure Code {Act V of 1903 ), O. 11. r. 6 , 
applicability of- 

It is not open to a landholder to sue a tenant in 
tho aamo suit in ro^peot of different holdings. 

Jagganath Prasad v. Tori, 8 A. L. J. Gil ; A. W. N. 
( 1906 ) 953 ; 29 A- 18. followed. 

Order II, r. G of tho Civil Prooeduro Code does not 
apply to suits for a ront undor the Tenancy Aot. 

Second appeal from tho decree of the District 
Judge, Aligarh, dated tho 17th Novombor 1921. 

Messrs. Sankar Saran and Fauna Lai , for 
tho Appellant. 

JUDGMENT— 1 nthis appeal tho respond¬ 
ent is nob represented. 1 ho appellant was 
the plaintiff in tho Court of first instance. He 
brought a suit for the recovery of arrears of 
rent against tho respondent for a period of 
three years, namely, Ttabi of 1324 f'asli. com¬ 
plete 1325 and 132G Faslis and Khar if 1327 
Fasli. Ho showed in his olaim that his claim 
in respect of 1324 Fasli was for a bolding of 17 


bighas, 17 biswas. In 1325 Fasli it was for a 
holding of 33 bighas, 12 biswas. In 1326 
Fasli it was for a holding of 33 bighas 12 
biswas and in 1327 Fasli it was for a holding 
of 17 bighas, 17 biswas. The rent alleged 
varied in different years. The defendant con¬ 
tended in his written statement that it was not 
open to the plaintiff to join a olaim for oc- 
cupanoy and non-occupancy holdings, that is to 
say, he oould not combine suits in respect 
of different engagements. This plea found 
favour with both the Courts below. 


The Court of first instanoe dismissed the 
suit in toto bub the learnod Judge gave a 
decree for tho Rabi of 1324 Fasli after deduc¬ 
tion of what had been admittedly paid by the 
defendant for that period. 

In second appeal it was contended before a 
learned Judge of this Court that tho view 
taken by the Courts below was erroneous. 
Tho learned Judge before whom the appeal 
camo on for hearing remitted three issues 
enquiring whether the areas of 17 bighas, 17 
biswas and tho larger area wore hold undor 
tho same engagement or different engage¬ 
ments. The findings returned were that 
there was a holding of 17 bigh ts and 17 bis¬ 
was and there was another holding for some 
additional land in the years 1325 and 1326 
Faslis. 


In the case of Jaggannath Prasad v. Tori (l), 
a Division Bench of this Court consisting of 
two Judges held that it was not opon to a 
land holder to suo a tonant in the same suit in 
respect of different holdings. It was laid down 
in that case very distinctly that tho Tenancy 
Act contemplated that there should be different 
suits in rospect of different holdings. That 
ruling still holds good and has not been dis¬ 
sented from so far as I am aware. It is quite 
dear that, in view of that ruling, this suit ot 
the plaintiffs was not maintainable. 


I am now asked to permit the plaintiff to 
lend the plaint and thereby to withdraw the 
tim which related to the additional lands 

two years, namely, 1325 and 1326 FasUs. 

10 ruling quoted above was quoted in tim 

foment of tho learned Assistant Collee - 

C < . « r i i '. a<i> 11 r.lm 


1. i. 


i). . 
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appellant filed this appeal in the lower Court 
and in this Court, without even asking for 
permission to amend his plaint. It has 
been argued before me that it was the 
duty of the Court to order a separate trial 
in causes where different causes of action 
had been joined and O. II, r. 6 of the 
Civil Procedure Code has been rolied upon. 
That rule of law applies only when it is open 
to a plaintiff to combine several causes of 
action in one suit. In the ruling quoted, it 
has been distinctly laid down that the rule of 
the Civil Procedure Code as to the joindor of 
causes of action does not apply to suits for 
rent under the Tenancy Act. 

It follows that it was not open to the plaint¬ 
iff to combine separate causes of action in one 
suit and as it was not permitted to the plaintiff, 
no question of an order by a Court for 
separate trials of different causes of action 
could arise. 

The result is that the appeal fails and is 
hereby dismissed. There is no order as to 
costs as the respondent is not represented. 

K. S. D. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 153 of 1922. 

August 29,1923. 

Present :—Mr. Justice Spenoer and 
Mr. Justice Dovadoss. 

MELA VITTIL KUNHAN MENON— 
Defendant—Appellant 
versus 

MELE VITTIL KANNAN MENON 

and others—Plaintiffs—Respondents. 

Civil Procedure Cede ( Act V of 1308), 0. XL, r 1 — 
Receiver , appointment of —Irima facie case — Watfe, 
absence of- 

To justify the appointment of a Deceiver, there 
must be some substantial ground (or interfering 
with existing rights of possession. 

Sivagtianatbummal v Arunachelam Pillai. 11 Ind- 
Cas. 870; 10 M. L. T. 490 ; 11911) 2 M. W. N. 75 ; 21 
M. L J. 821, followed. 


Where a plaintiS has not a prima facie right to 
the relief asked by him and thcro is no danger of 
waste, it is not proper to appoint a Deceiver on the 
mere ground that no harm will be done thereby. 

Appeal against the order of tho Court of 
the Subordinate Judge, Palghat, dated tho 
3rd April 1922, in M. P. No. 1500 of 1921 
in O. S. No. 39 of 1921. 

The Advocate-General and Mr. K. Sanhunni 
Nair, for the Appellant. 

Messrs. K. P. M. Menoti and P. Govirula 
Menon, for tho Respondents. 

JUDGMENT. —The parties are Nair sub¬ 
jects of tho Cochin State. The suit has been 
brought in a British Court to obtain partition 
of properties in British India. Tho Subordinate 
Judge of Palghat has appointed a Receiver to 
manage these properties pendente lile. 

When a member of a Mitakshara joint 
Hindu family sues for partition, his right to 
become divided is self-evident and it may 
he taken for granted that, unless he makes 
default he will get a deoree, the form that the 
partition will tako being alone left in issue. 
There is no such certainty about tho present 
case. Tho theory that the plaintiff can take 
his newly acquired right to partition under 
the Cochin Regulation, carry it with him as his 
personal law into a foreign country and impress 
immoveable proporty lying in that country, 
where partition among Nairs is not the law of 
the land, with the character of partibility is 
a novel ono and will need to be established at 
the trial. Meanwhile, tho plaintiff has not a 
prima facie right to ask for a Receiver. More¬ 
over, tho Judge has not found that there is any 
danger of waste. He says, that “ no harm will 
ho done ” by tho appointment of a Receiver, 
and that if tho plaintiff has first to prove his 
right to partition it will bo " too late ” to 
appoint a Recoivor. This is not enough. 
There must bo some substantial ground 
for interfering with existing rights of posses¬ 
sion (Vid e Sivagnanathammal v. Arunachelam 
Pillai. (1) Wo, therefore, set aside the lower 
Court’s order with costs of this appeal. 

V. N. V. Order set aside. 

Z. K. 

(1) 11 Ind. Cas. 870; 10 M. L. T. 490; (1911) 2 
M. W. N. 76 ; 21 M. L. J. 821. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 88 of 1923. 

July 18, 1923. 

Present Mr. Justioa Sulaiman. 

BOMBAY, BARODA AND CENTRAL 

INDIA RAILWAY COMPANY— 
Defendant—Applicant 

versus 

Firm BUDH SEN PUSP CHAND 

—Plaintiff—Opposite-Party. 

Railway Comp,my—Consignment of goods—Maund 
rate charged—Reservation of power of re.calculation 
of freight—Waggon rate, if can be charged. 

Where a ILilway Company has agreol to oarry 
good* at inau id rate, the faot that under the noto of 
coo^ignmeul tbo Company have roservod a right of 
rc-weighmeot, re-measurement and re-oalculation of 
freight, etc., does not outitle it to alter the rnaur.d- 
rato into waggon rate, if the goods turn out in bulk 
beyond tho oapacity of one waggon and have to bo 
ouried iu two or more waggons. 

Chuni Laly. The Nizam’s Guaranteed ,State Rail- 
Wa)) Company, Ltd., 2 ) A. 22 Q : 4 A L. J. 80; 2 M. L. T. 

42 A. \V. N (1907) 21 ; AUa-Uddin v The G. I. P. 
Railway Company, 34 Ind. Cas. 104 ; 14 A. L. •/. 404. 

Civil revision from an order of the Judge, 
Small Cause Court, Agra, dated the 24th Nov¬ 
ember 1922. 

Mr. S. S. Pastry, for the Applioant. 

Dr. K. N. Katju, for the Opposite Party. 

JUDGMENT. —This is a revision from an 
order of the Court of Small Causes. 

The plaintiff firm despatched 07 bundles of 
cotton weighing G3 maunds and 2 seers from 
Bairnmpur station, which is on the B. N.- 
W. Railway, to tho Agra Fort, on the B., 

B. and C, I. Railway. According to tho allega¬ 
tions in tho plaint the staff of the defend¬ 
ant Company when asked, gave out tho rate 
of freight on cotton to ho Ils. 1-8-0 per 
maund and it was on this understanding that 
the plaintiff despatched the goods from 
Balrampur to Agra Fort under the Railway 
Receipt No. 0937, dated the 19th of September 
1921. The plaintiff goes on to allege that, 
though the actual weight of the goods despatch¬ 
ed was G3 maunds, the staff of the Railway 


CO. V. BUDH SEN PUSP CHAND 

Company illegally and unjustifiably charged 
Rs. 223-2-0 for 108 maunds, and that the extra 
amount w T as paid by the plaintiff under protest 
which he is entitled to recover from the 
defendant. The written statement whiob was 
filed by the defendant Company was very 
vague and somewhat evasive. Referring to 
tho allegation of the plaintiff that tho staff of 
the defendant Company when asked had given 
out that the rate of freight ou cotton would 
bo Rs 1-8-0 per maund and that it was on this 
understanding that tho plaintiff despatched 
tho goods, the written statement merely stated 
not admitted. ’ The defendant Company, 
however, went on to plead that out of the 
consignment, 57 bundles were loaded in 
one wagon, which left no room for the re¬ 
maining commodity to bo louded in, that 
under paragraph 6 of the instructions printed 
as notice to the consignors on the back of the 
Railway Receipt and Forwarding Note form, 
the Company reserved the right of re-weigh- 
ment, re-measurement and re-calculation of 
freight and that tho charges were correctly re¬ 
covered. The learned Judge of tho Court below 
in his judgment appears to havo aocepted the 
plaintiff’s case that the Railway Authorities re¬ 
alised tho extra amount at the destination. The 
learned Judge accopted tho statement of the 
Loading Clerk to the effect that after loading 
52 bundles of cotton no place was loft for load¬ 
ing any more goods. It was tho defendant's 
case as disclosed by tho Loading Clerk’s evid¬ 
ence that as these articles were bulky they 
could not be loaded in one four-wheeled waggon 
and that these bundles were despatched in a 
bogio carriage, t.e., an eight-wheeler. The 
learned Judge, however, overruled the defence 
on the ground that it had not been shown ou 
behalf of the defendant that tho 52 bundles in 
question could not he loaded in a four-wheeled 
waggon This is not quite consistent with the 
remark previously made as to the statement oJ 
the Loading Clei k. The facts as alleged by the 
defendant Company seem to be that the 
bundles of cotton were so bulky that they 
could not all bo loaded iu one small waggon. 

There can he no doubt that under rule 59 of 
the General Rules when goods teudered for 
conveyance are of such description that 
owing to their bulk, measurement, or other 
cause, it is iouud impossible to load each broad- 
guage waggon to tbo extent of 120 maunds 
and metre or narrow-guage waggons 18 
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maunds, such goods will bo subject to a 
minimum chargo of 120 and 81 maunds res¬ 
pectively, per waggon, unless any special 
exception is noted. The above charges are 
based on four-wheeled waggons. Should the 
conditions of the consignment involve the 
use of larger vehicles, the charges will be in¬ 
creased in the proportion of one bogie carriage 
for two vehicles. 

Fifty-seven bundles of cotton weighed about 
52 maunds. If it is a fact that all the 57 
bundles could not be loaded in one four- 
wheeled waggon it is patent that owing to 
their bulk it is impossible to load 81 maunds 
of goods in a narrow gauge waggon. Under 
r. 58, therefore, it is clear that the defendant 
Company was entitled to charge at the mini¬ 
mum rate of 81 maunds per waggon. If the 
goods were carried in two small four-wheelers 
or in one bogie carriago then the Company 
was entitled to charge for i62 maunds. 

The learned Judge seoms to have drawn a 
distinction between ‘ bulky goods ’ and goods 
in bulk.’ The exproscion ’ goods in bulk does 
not find place in r. 59 at all and its true 
meaning is altogether irrelevant. There can 
be no doubt that the bundles of cotton wero 
bulky and it was in consequence of their bulk 
that 81 maunds of the goods could not bo 
loaded in one small waggon. The Railway 
Company was certainly ontitled to charge at 
tho minimum rate of 81 maunds per waggon. 
In this view of the matter tho decree of the 
learned Judge of tho Court of Small Causes 
would not be quite correct. 

The learned Vakil for the pla’.ntitl-respon- 
dent, however, supports the decree of the 
Court below on a different ground. Uis case 
is that according to the allegations in the 
plaiut which were not expressly denied by 
the defendant and which have been assumed 
to be correct by the learned Judge of the 
Court below there was an express agreement 
between tho plaintiff and tho Railway Com¬ 
pany to carry the goo is at the maund rate, 
and, therefore, it is not now open to the Com¬ 
pany to alter the terms or the contract and de¬ 
mand a charge on the basis of waggon rate. Tho 
Railway Company in their written statement 
themselves referred to paragraph No. 6 printed 
on the back of the Railway Receipt which 
was to bhe effect that they had reserved a 


right of re-weighment, re-measurement and 
re-calculation of freight, eto. This clearly 
implies that there was a re-calculation and tho 
extra charge was found recoverable on the re¬ 
calculation. As I have alreary noted, there was 
no express denial of tho plaintiff s alle¬ 
gation that an assurance had originally been 
given by tho Railway authorities that the 
goods would be carried at the maund rate. 

If there was an original contract to carry 
the goods according to the maund rate then 
it is clear that the defendant Company would 
not be entitled to alter that agreement. The 
rule on which the defendant relied is quite 
similar to the rule which was under considera¬ 
tion in the Full Benoh case of Chunm Lai v. 
The Nizam's Guaranteed State Railway Com¬ 
pany Ld. (1). A similar point arose in tho 
case of Alla-ud-dm v. The G. I. P. Railway 
Company (2). At page 232 of the Full Bench 
case cited above, it was pointed out that a 
rule of this kind reserving the Railway Com¬ 
pany’s right of re measurement, ro-weighmeut, 
re-calculation and re-classification of rates, ter¬ 
minal and other oharges at the placo of desti¬ 
nation did not give the Railway Company 
power to alter the contract between the parties 
and charge maund rate in lieu ol waggon 
rate. The second case mentioned by mo 
was a caso where the Railway Company 
wanted to alter the maund rate into waggon 
rate and their right to do so under the 
General rules was negatived. In view of 
these pronouncements it is clear that if 
the original contract between the parties 
was that the goods should be carried according 
to tho maund rate it would not bo open to tho 
defendant Company to alter that contract and 
charge according to tho waggon rate. 

The learned Vakil for the applicants in re¬ 
joinder has urged that the defendant Company 
did not admit that thoro was any such original 
contract, not did they admit that the extra 
amount charged at the destination was based 
on an alteration of the rates. 

The plaintiff did not go into the witness-box 
nor did he produce any evidonco. Tho Railway 
Company, which presumably is in possession of 
tho railway receipt and the forwarding noto, 

(1) 29 A. 228; 4 A. L. J 60 ; 2 M. L. T. 42 ; A. W. 
N. (1907' 21. 

(2) 34 led. Cas. 101 ; 14 A- L J. «4. 
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has also withheld them The evidence on the 
point, therefore, is very meagre. 

It is contended on behalf of the respondent 
that under O. VIII, r . 5, if a mattor is not de¬ 
nied specifically or denied by necessary implica¬ 
tion or if it is merely stated to he ‘not admit¬ 
ted in the written statement it should be taken 
to have been admitted. Reference is made to 
certain old English cases where pleadings were 
strictly construed, as the rules of pleading in 
England are very stringent. One would have 
thought that where a matter is expressly stat¬ 
ed to he “not admitted,” it cannot be deemed 
to he admitted, for it is at least denied by 
implication. The punctuations in r. 5, how¬ 
ever, do appear to support the contention of the 
learned Vakil for the respondent, hut I do not 
purposo to go into this matter in any further 
detail, because there is a proviso to that rulo 
which says that the Court may in its discre¬ 
tion require any faot so admitted to ho proved 
otherwise than by suoh admission. Under 
this proviso, therefore, oven if bhero bo an im¬ 
plied admission by the defendant the Court 
can require evidence to prove it. 

Having read the pleadings I am of opinion 
that the question of thore having been an ex¬ 
press contract to carry the goods according to 
the maund rate has not been properly tried by 
tho Court bolow. If there really was such a 
contract then on the rulings reforred to by mo 
the defendant cannot charge waggon rate in lieu 
of maund rate. On tho othor band, if thero 
was no suoh contract at all and the Railway 
Company had originally charged at the waggon 
rate but there was a miscalculation in "the 
amount charged then certainly it would bo 

open to the Railway Company to recover the 
balance. 


I, therefore, allow tho application and, setting 
aside the decree of the Court below, remand 
the case to that Court for disposal according 

to law. T he parties will be at liberty to pro¬ 
duce fresh relevant evidence if they think 
necessary. As tho whole trouble has been 
caused by the vagueness in tho defendant's 
pleading I direct that tho parties should bear 

n e H °t ° , C r°" t5 in , this Courfc - The costs 
the 1 rial Court should abido the ovent. 

Application allowed. 


N. H. 


Case remanded. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

FULL BENCH. 

Miscellaneous Application 
No. 77 of 1919. 

November 17, 1919. 

Present : -Mr. Kinoaid, J. C., Mr. Kemp, 
Dr. DeSouza and Mr. Raymond, A. J. Cs. 

In re MIRZA JALALUDIN. 

Legal practitimer— Professional misconduct—Dis- 
ba rment — Rc-admission. 

When a legal praotitioner, who baa been disbarred 
od account of professional misconduct, applies to bo 
restored to his former position, the test to be applied is 
whether the sentenoe of exclusion, however right, has 
had the salutary effect of awakening in him a higher 
sense of honour and duty and whether in the interval 
liie conduct has been so irreproachable that notwith¬ 
standing a delinquency in early life, he might bo 
safely entrusted with tho affairs of clients and ad¬ 
mitted to an honourable profession without that pro¬ 
fession suffering degradation. An application to 
striko off tho rolls or ro-admit to thorn ought not to 
bo looked at with rospoot to punishment of the indi¬ 
vidual himsolf. 

Abiruddin Ahmed, In ro, 8 Ind. Cas. 1108; 38 C. 
303 ; 12 0. L. J. 625 ; 15 C. W. N. 357 ; 12 Or. L. J> 
22, relied on. 

Mr. b\ J ’ dc l erteuil , for the Applicant. 

JUDGMENT.— On the 13th of July 
1917 the hull Bonch of this Court ordored 
that Mirza Jalaludiu should be removed from 
tho office of pleader of this Court and direoted 
him to roturu his sanad to the Registrar for 
cancellation. Tho grounds which led the 
learned Judges to this decision were that on 
tho 9th of February 1916 Mirza Jalaludin 
disappeared suddenly lrom Karaohi. Subse¬ 
quent to his disappearance, three of his olients 
Jan Mahomed, Dovkaran aud Karimbux had 
complained to tho Court of the Judicial Com¬ 
missioner that they had paid tho said Mirza 
Jalaludin various sums as foes or expenses 
with instructions to file suits on their behalf 
aud that tho said Mirza Jalaludin had not 
filed tho suits and retained the money. On 
the 5th of February L918 Mirza Jalaludin 
made an application to the Court of the 
Judicial Commissioner asking for the restora¬ 
tion of his sanad. The Full Bonoh of this 
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Court after observing that the order of revoca¬ 
tion had only been passed six months previously 
and that there was no evidence before them 
that in the interval a higher sense of duty 
had been awakened in him, rejected his 
application. A second application was sum¬ 
marily rejected. Mirza Jalaludin has now 
made a third application to this Court. 

Mr. de Verteuil the learned Counsel who 
has argued the applicant's case has put it to 
us that his olient has suffered greatly through 
the sentonco imposed upon him, that he has 
re-paid what he wrongfully took from his 
clients, and that if this Court is merciful to 
restore him his sanad he would bo able there¬ 
with to resume the praotioe of BTs honourable 
profession in the Punjab High Court. 

It is not ior us to dictato to their Lordships 
of the Punjab High Court whether they would 
be justified on consideration of Mirza Jalal-ud- 
dih’s conduct in the interval between the 
revocation of his sanad and the present time 
in permitting him to practise before them, it 
is for us to decide merely whether, on the 
materials placed before us, we consider that 
Mirza Jalal-ud-din is a tit person tobe entrusted 
with the high duties of the profession of the 
Bar. The question when and how a legal 
praotitioner who has been disbarred should 
be rostored to his former position was 
examined with groat caro in the judgment 
given by Mr. Justice Mookerji and Mr. 
Justioe Sharfuddiu In re Abtruddm Ah¬ 
med, (1). Their Lordships therein observed: 
“ The teat to be applied is, in the words of 
the learned Chief Justice, whether the sen¬ 
tence of exclusion, however right, has had the 
salutary effect of awakening in the delinquent 
a higher sense of honour and duty, and whe¬ 
ther, in the interval, his conduct had been 60 
irreproachable that, notwithstanding a delin¬ 
quency in early life, ho might be 6afely entrust¬ 
ed with the affairs of clients and admitted to 
an honourable profession without that pro¬ 
fession suffering degradation. An application 
to striko off the rolls or ro-admit to them, 
ought not to bo looked at with respect to the 
punishment of the individual himself. The 
Court has a duty to perform to the suitors and 
to the profession of the law, and is bound to 
see that the persons admitted to it are por- 

L) 8 Ind. Cub. 1108 ; 8b C. 803 , 12 C. L. J. 023 ; 
IOC. W.N.867 ; 12 Or. L. J. 22. 
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sons on whose integrity and honour, reliance 
may be placed, persons whose conduct has been 
such as to inspire confidence in their cha¬ 
racter. " We must, therefore, consider how 
far the applicant has satisfied the test laid down 
by their Lordships. It is true that Mirza Jalal- 
ud-din has re-paid the money which ho took 
wrongfully from his clients. That, however, 
was an absolutely necessary step, before he 
oould make an application of this kind. It 
can hardly be set to prove conclusively that 
this sentence of exclusion has had the salutary 
effect of awakening in him of a higher sense 
of honour and duty. The next question is 
whether in the interval his conduot has been 
so irreproachable that he may be safely en¬ 
trusted with the affairs of clients and admitted 
to an honourable profession without that 
profession suffering degradation. The only evi¬ 
dence which the learned Counsel has put be¬ 
fore us on his client's behalf is a letter from 
Mr. Justice Kensington written before the 
applicant was struck off the rolls, two letters 
from persons in Lahore who state that Mirza 
Jalal-ud-din took no part in the recent riot and 
a document partly a certificate and partly 
a letter from the Hon'ble sardar Sunder Sing 
in which the said gentleman has given his 
opinion that tho applicant is extremely 
sorry for what happened in Karachi. Now, it 
is clear that Mr. Justice Kensington’6 certifi¬ 
cate given boforo this Court’6 order of July 
1917 and apparently made to support Mirza 
Jalal-ud din's application to obtain a sanad 
from this Court is of no valuo whatever. Nor 
can it bo said that the mere abstention of tho 
applicant from tho recent Punjab riots is real¬ 
ly valuable evidence in support of his applica¬ 
tion. To abstain from riots is the duty of 
every subjeot of His Majesty the King Em¬ 
peror. The letter of the Hon’ble Sardar Sunde J - 
sing, although it emanates from a gentleman 
of a high character, also cannot weigh with us 
much. It is possible that the applicant is 
sorry for what lie has done. People generally 
are who have had tho misfortune to be 
found out. There is nothing, however, in tho 
Hon'ble gentleman's letter which shows that 
in the interval the applicant's conduct has 
been ii reproachablo. Lastly, when we enquir¬ 
ed from the learned Counsel how Mirza 
Jalal-ud-din Lad been living between 1917 and 
the present dato, he was only able to 
inform us that he has boon living partly 
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on charity and partly as Mukhtiar of a 
lady who was apparently engaged in litiga¬ 
tion of a speculative character There 
is, therefore, nothing before us to show 
that the applicant can be admitted to the 
honourable profession of the Bar without that 
profession suffering degradation. The argu¬ 
ment that he has suffered greatly must be 
considered in the light of other cases disposed 
of by the Judges of England. In an anony¬ 
mous case a .Solicitor was restored only after 
10 years. There, too, his application was 
supported by a memorial signed by a large 
body of Solicitors who gave their testimony 
to the great privation and suffering ho had 
undergone during that period. The other oase 
was of In re Drandrcth. There the petitioner 
had been for 12 years off' the rolls and had 
produced a very strong body of evidence that 
during the whole time his conduct had been 
irreproachable. It is thus clear that the appli¬ 
cant has suffered by no means an excessive 
punishment for what he has done and wo 
regret that wo are unable to allow his 
application. 

N - K - Application rejected. 


ALLAHABAD HIGH GOURT. 

Second Appeal No. 369 of 1924. 

April 8, 1924. 

Present :—Mr. Justice Dalai. 

BIDIYA MISIR AND ANOTHER— 
Plaintiffs—Appellants 
versus 

Musammat DARYAI AND OTHERS 

—Defendants—Respondents. 

Agra Truancy Act [II of 1901). *■ 79, appicability 
of — Construction—Ejectment — Tenant remedy oj. 

The provision? of seotiou 79 of iho Tenanoy Act 
apply to case? whore there has been a constructive 
as well as an actual or physioal ejectment of a tenant 
from his tenanoy. 

Whoro a person claiming to havo succeeded to a 
tenancy by right of inheritance, findsthat cn endeav¬ 
ouring to take possession of the samo his right is 


denied and his poBsessioc ousted by the zemindar, 
he has suflered an ejectment at the hands of the land¬ 
lord within the meaning of seotion 79 and his ap¬ 
propriate remedy is by a suit under the Tenanoy 
Aob. 

Second appeal against the decree of the 
Additional Subordinate Judge, Azamgarh, 
dated the 18th December 1923. 

Mr. G. Agarwala, for tbo Appellants. 

JUDGMENT. —I agree with the view of 
law taken by the lower Appellate Court. One 
Acbbaibar, died and the zemindars put his 
daughter-in-law in possession as an ocoupancy 
tenant. Theplaintiffs went to the Civil Court 
to dispossess the daughter-in-law of Achhaibar 
on the ground that they were entitled to 
succeed Achhaibar in the occupancy holding 
and not the daughter-in-law. The plaintiffs 
cannot be permitted to choose jurisdiction of 
Court by the nature of their allegations. The 
Court has to see the remedy which the plaint¬ 
iff's really desire. As pointed out by a Benoh 
of this Court in Badri Kasodhan v. Sarju 
Misir (1), the provisions of section 79 of the 
Tenancy Act apply to cases where there has 
been a constructive as well as au actual or 
physical ejectment of a tenant from his ten¬ 
ancy. It is explained there that the principle 
set ms to be that where a person, claiming to 
have succeeded to a tenancy by right of in¬ 
heritance, finds that on endeavouring to take 
possession of the same his right is denied and 
his possession ousted by the zemindar, he has 
suffered au ejectment at the hands of the 
landlord within the meaning of seotion 79, 
and his appropriate remedy is by a suit under 
the Tenanoy Aot. In the present case the 
zemindars put Aclihaibar's daughter-in-law in 
possession, so there was constructive ouster of 
the piaintiffs from the occupauoy holding by 
the zemindars. The remedy of the plaintiffs 
lay in going to the Rovrnuo Court to obtain 
possession. The period of limitation of six 
months cannot bo extended to ouo of 12 years 
by the piaintiffs seeking remedy in the Civil 
Court instead of the appropriate Court of 
Revenue. 

I dismiss this appeal under O. XLI, r. 11. 

K. s. d. Appeal dismissed. 

(1) 93 Ind. Caa. 608; 96 A. 66; 12 A. L J. 29. 
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RE9HEE CASE LAW V. AM BIS A DAS3I 

CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 23 

and 24 of 1921. 

March 5,1924. 

Present Mr. Justioe Suhrawardy 
and Mr. Justice Chotzner. 

HON’BLE RAJA RE3HEE CASE LAW 
— Plaintiff—Appellant 
versus 

AMBIKA DA3SI and others— 
Defendants -Respondents. 

Bengal Tenancy Act (VIII of 1895), s. 80 (b)— 
Enhancement of rent—Land yielding no crop. 

Tha fact that a certain bolding consists ol home- 
steads or patit lands or lands which yield no orop, is 
no ground lor disallowing enhancement ol the rent of 
the tenancy. 

Raiu Reshec Case Law v. Chintamani Dalai, 70 
Ind. Cas 595 ; 86 C. L J. 305 ; (1922) A I. R (C) 
610; 27 C. W. N. 962, relied on. 

Appeals against the decrees of the first Ad¬ 
ditional Special Judge, Miduapore, dated the 
27th July 1920. modifying the deoree of the 
Revenue Officer, dated the 18th April 1918. 

Babu Nareivlra Chandra Bose (with him 
Babus Satyendrunath Mitter and Nalin Chan¬ 
dra Pal), for the Appellants. 

JUDGMENT.— In these appeals tho ques¬ 
tion raised is whether the appellant is entitled 
to enhancement of rent under section 304 \b), 
Bengal Tenancy Aot. He applied under sec¬ 
tion. 105, Bengal Tenanoy Act, for settlement 
of fair and equitable rent and claimed enhance¬ 
ment of tho rent of the holdings to which 
these appeals relate on the ground of 
rise in tho price of staple food crops. The 
Revenue Officer, as well as the especial 
Judge on appeal, have dismissed the plaintiff s 
claim. The Revenue Officer records his reason 
in these words Serials 2, 14 and 28 

consist of bastus, do'-as, nilas, patits, &c., 
growing no agricultural crop. So in these 
cases no enhancement under section 30 
(i b) is allowed at all." The learned .Special 
Judge on appeal observes, it appears, that 
all the above serials except 48 are home¬ 
steads, ditohes, and nalas, patit, growing no 
agricultural crop. I think that he lower 
Court was right in disallowing tenhancement 


MUNICIPAL BOARD OF BAREILLY V. ALA BAK9H 

under section 30 (b).” It has been decided in 
many oases in this Court that the fact that a 
certain holding consists of homesteads, or 
patit lands or lands which yield no crop is 
no ground for disallowing enhancement of the 
rent of the tenancy. The authority for this 
view i6 to be found in the case olRaja Iiesliee- 
Case Law v. Chintamoni Dalai (1). This case 
has been followed in several subsequent cases. 
As the oase law stands at present, it 
must be taken that the grounds assigned by 
the Court below for refusing enhancement is 
not justified in law. 

Tho result is that these appeals are allowed, 
tho judgments and decrees of the Court be¬ 
low aro set aside aud the cases remitted to 
the Court of 6rst instance for decision on the 
merits. 

‘We are informed that in Sco. 23 of 1921, 
respondent No. 6 who i3 said to be interested 
in serial No. 28. respondent No. 7 Thakur Das 
who is interested in serial No. 32, and res¬ 
pondents Nos. 17 and 18 Swarnamayee Bowa 
and Golak Sen who aro interested in serial 
No. 67, died during the pendency of this ap¬ 
peal aud their heirs have not been brought 
on the record The appeal, in so far as it 
relates to thoso respondents, is therefore dis¬ 
missed. We make no order as to tho costs of 
these appeals. 

M. B. Appeal allowed. 

(1) 70 lad. Ca«. 535 ; 36 C L. J. 306 ; (1922) A. I. 
II (C) 510 ; 27 C W. N. 962. 


ALLAHABAD HIGH COURT. 

Miscellaneous Case No. 44 of 1924. 
March 14, 1924. 

Present :—Sir Grim wood Mears, Kt., 
Chief Justice, and Mr. Justice Piggott. 

The MUNICIPAL BOARD OF 
BAREILLY- Applicant 
versus 

HAFIZ ALA BAKSH- -Opposite- 

Party. 

U. P. Municipalities Act (11 of 1916), as. 162 (1)— 
Professional Tax-Residence, meaning of. 
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Tn oases of persons who carry on busine’s at plaoes 
other than their nativo home their plane of residence 
is the place whore they earn a living and do their 
daily work, nor does that place oeaso to be their 
residence beoause for purposes of rest or re-oreation of 
family ties they occasionally return to the family 
home where they and their families have been 
brought up. 

Reference tinders eotiion 162 (1), Municipali¬ 
ties Act, from the District Magistrate, Bareilly. 

JUDGMENT —This is a reference under 
section 162 (l) of the Municipalities Act from 
the District Magistrate of Bareilly, who seeks 
guidance as to the principle upon which cer¬ 
tain named gentlemen should be taxed in the 
notified area of Aonla. In that area there is 
the following rule governing it: "A tax on all 
persons residing or carrying on any trade, cal¬ 
ling or vocation, or owning property with¬ 
in the notified area of Aonla will he levi¬ 
ed according to their circumstances and 
property, provided that in case of non-resi¬ 
dents the tax will bo levied with regard 
only to the value of their property and 
trade within the notified area.” The ques¬ 
tion upon which decision is sought lias aris- 
on in this way. There arc certain gentle¬ 
men whoso native town is Aonla. They have 
gone out into the world, principally Calcutta, 
whore they have established business and 
where thoy have established house-holds; hut 
they return to their native district and to 
their ancestral family houses either for rest 
or an occasions of family ceremonies, and it 
may lie taken generally that two months is 
the outside period during which any one of 
those would ho expected to be found in the 
town of Aonla. The taxation as will be seen 
from the rule falls under two heads ; that is 
to say, there is a tax upon all persons who 
reside or carry on any trade or calling or vo¬ 
cation or owning property within the notified 
area ; and that tax is lovied upon these resi¬ 
dent persons or those persons carrying 
on trade according to their circumstances 
and their property. But with regard to 
the class of cases of people who are non¬ 
residents they pay a tax which is calculated 
upon the value of their property and trade 
within the notified area. If those gentlemen 
are hold to he persons residing within the area 
they will ho subjeot to a very much greater 
tax than if thoy are held to be non-residents. 


They do not object to taxation as non-residents 
upon the value of their property within the 
notified area. In passing, one may remark that 
there is no evidence that they carry on any 
trade within the notified area. We are of 
opinion that, on the facts as laid before us, 
with regard bo (l) Hafiz Ala Baksh, (2) Tanbir 
Ahmad and Khairunnissa, (3) Zainuddin, (4) 
Muhammad Ibrahim (5) Abdul Shakur, (6) 
Abdul Qayum, and (7) Ahmad Murtaza and 
Muhammad Murtaza, with regard to all of 
these, the facts as stated do not bring them 
within the description of persons residing 
within the notified area of Aonla. In every 
case residence is a question of fact, and it 
must depend upon the particular ciucum- 
stances. The general praetioe iB to acoepb 
as the person’s residence the place where 
throughout the year you would ordinarily 
oxpect him to be found. The term resi¬ 
dence is naturally a flexible one, but in the 
case of gentlemen such as these, who are 
traders carrying on business oithor at Calcutta 
or elsewhere, their place of residence is 
manifesty their plaoe where they earn a liv¬ 
ing and do their daily work—nor does that 
place cease to be their residence because for 
purposes of rest or ro-creation of family tics, 
they occasionally return to tho family home 
where they and their families have been 
brought up. We are, therefore, of opinion that 
these gentlemen should not bo taxod as resi¬ 
dents but merely in respect of property owned 
by them within the notified area. 

K. s. d. Reference answered. 
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HAMID ALI V . BAM CHARAN GOLDAR 

CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 276 and 

277 of 1922. 

Maroh 12, 1924. 

Present :—Mr. Justice Subrawardy and 
Mr. Justice Chotzner. 

In Appeal No. 276.— 

HAMID ALI and others—Defendants— 

Appellants 

verstis 

RAM CHARAN GOLDAR AND others— 

Respondents. 

In Appeal No. 277.— 

ABDUL MAZID MIR and others— 
Defendants—Appellants. 
versus 

G03HAI DAS BACHAR and others— 

Respondents. 

Bengal Tenancy Act (VIII oj 1885), Sch. Ill, 
Art 3— Special limitation, plea 'of—Landlord ori¬ 
ginally party but given up lit appeal—Question 
whether can be agitated— Limitation, question of, 
when may be taken 

The quo-ition relating to opeoiil limitation may be 
enquired into even if the landlord* wore not parties 
to the suit, or if the landlords being made parties did 
not appear ond contest the Bait, or if the landlords did 
appear and oontest the suit but were satisfied with 
the order passed by the Court bolow and did not 
ohallongo it on appeal. 

Appeals against the orders of tlio 2nd Addi¬ 
tional District Judge, Tipperah, dated tho 18th 
May 1922, reversing the orders of tho Sub¬ 
ordinate Judge, 3rd Court, dated the 20th 
December 1920. 

Babu Mahendra Nath Raj (with him Babus 
Paresh Nalh Makerje.e and Radhika lianjcin 
Guha), for the Appellants. 

Dr. Sarat Chandra llasalc (with him Babu 
Prohodh Chandra Ear), for the Respondents. 

JUDGMENT. —'Those appeals arc directed 
against the orders of tho Court of Appeal below 
remanding tho casoB to tho Court of first in¬ 
stance for the trial of issues other than the 
• 

issue of limitation. The facts are that tho 
plaintiffs brought two suits for recovery of 
possession of certain Char lands against the 
l <—72 


Muhammadan tenants who were in actual occu¬ 
pation of the lands as principal defendants and 
the landlords as proforma defendants. The 
Court of first instance held that the suit was 
barred by special limitation under the Bengal 
Tenancy Act. On appeal by the plaintiffs the 
learned Additional District Judge, disagreeing 
with the finding of the first Court, allowed the 
appeal and remanded the cases to be tried on 
the merits. The present appeals are against 
the orders of remand. In these appeals the 
principal defendants as well as the pro forma 
defendants have all been made party respond¬ 
ents—the respondents who were pro forma 
defendants being 101 in the one case and 84 
in the other. Some of them (about three in 
one oase and two in the other) died during the 
pendency of the appeals and their legal re¬ 
presentatives were not brought on the record. 

Dr. Basak on behalf of the principal defend- 
ants-respondents has raised a preliminary ob¬ 
jection that as some of the landlords in whose 
presence the decree of the lower Appellate 
Court was passed have not been made parties 
to tho appeals, those appeals canuot bo decided 
in their absence. Tho point is elaborated and 
it is urged that the plea of special limitation is 
available by the landlord and tho decision of 
tho Court of Appeal below holding that the 
suit was not barred by two years’ limitation was 
passed in the proscnco of the landlords who are 
not on the record of those appeals, and, there¬ 
fore, the decree of tho Court below should 
still remain binding on them. Tho contesting 
appellants claiming through these land¬ 
lords and others must be held to ho bound by 
tho decision whioh is binding on these land¬ 
lords. If that be not so, there will be two 
deo'sions if those appeals succeed, one binding 
on tho landlords, namoly, that the suit is not 
barred by the special rule of limitation and 
tho other that it is in favour of their tenants, 
tho defendants. We do not think that, in the 
circumstances of this case, wo should give 
effect to this objection. It has been held in 
a number of cases that tho plea of special 
limitation under Article 3, Sohodule III, 
Bengal Tonancy Act, is available not only to' the 
landlord but also to persons claiming under 
the landlord. Reference in this connection 
may lie made to tho cases of Bheka Singh 
v. Nakchhed Sins/h (1) and Stkunder 

(1) 24 C. 40 ; 12 lad. Deo. (N. S.) 692. 
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Sheik v. Arun Sarkar (2). That being so, 
the question relating to special limita¬ 
tion may be enquired into even if the land¬ 
lords were not parties to the suit, or if the 
landlords being made parties did not appear 
and contest the suit, or if the landlords did 
appear and contest the suit but were satisfied 
with the order passed by the Court below and 
did not challenge it on appeal. But it is 
argued that though the landlords may not be 
necessary parties in this suit, they were neoes- 
sary parties in all subsequent stages of the 
suit whore they were made parties. There is 
no force in this contention. The facts of the 
oaee in Bhelca Singh v. Nnkchhed Singh (1), are 
not quite similar to the faots of the present 
oaso ; but the principle which that case lays 
down may very well apply to the present 
case. In that case the suit wa9 brought against 
the Secretary of State as landlord and 
his tenants who had taken settlement 
from him. The Secretary of State did not 
oontest the suit and it was stated on his 
behalf that he had no objection to the regis¬ 
tration of the plaintiff’s name and that the 
Court might award possession to the plaintiffs 
if it thought proper. The first Court found 
that the plaintiff was an occupancy raiyat 
and, therefore, the suit was barred by two years 
limitation, under Artiolo 3, Schedule III, 
Bengal Tenanoy Aot. The plaintiff ap¬ 
pealed and the appeal was dismissed by the 
Court of First Appeal on the ground that the 
Secretary of State who was defendant in the 
first Court was not made a party to the 
appeal. On appeal to this Court it was hold 
that the Secrotary of State was not a neces¬ 
sary party to the appeal. Though it was 
observed 'n course of the judgment that the 
Secretary of State has disclaimed all interests 
in the subject matter of the suit and was per¬ 
fectly indifferent to the result of it. The deci¬ 
sion did not rest on thi6 circumstanco alone. 
The real question between the parties to this 
litigation is whether the plaintiffs are entitled to 
recover possession from the defendants who are 
in actual possession of the land. The defend 
ants took advantage of the plea of special limi¬ 
tation wnich is also available to the landlord 
on the ground that they had dispossessed the 
plaintiffs, if they did so after taking settlement 
from the landlords. This question, in our 


opinion, may be agitated between the parties 
without the landlord and the fact that the 
landlord was originally a party to the suit aud 
was subsequently given up on appeal does not 
affect this question as between the necessary 
parties to the appeal. We may further add 
that the landlords have ceased to take any 
interest in this case, since no one has appear¬ 
ed on their behalf in these appeals. On these 
grounds, we are of opinion, that the prelim¬ 
inary objection ought not to prevail. 

We now come to consider the judgment of 
the lower Appellate Court. It is contended 
by the appellants that the learned Judge has 
not considered the whole evidence in the case 
and that he has to a certain extent misread 
the judgment of the Subordinate Judge. We 
think that the judgment of the learned Dis¬ 
trict Judge is not what it should be. The 
learned Subordinate Judge has referred to 
various pieoes of evidence on the record. He 
has referred to para. 6 of the plaint which 
does to a certain extent admit some of the 
facts whioh go to support the defendants’ case. 
The learned Subordinate Judge has also 
referred to the evidenoe of these witnesses 
where there is an admission that the 
plaintiffs were dispossessed 4 or 5 years 
ago The Subordinate Judge, no doubt, laid 
great stress upon tho Assistant Settlement 
Offioer, dated the 13th April 1917, in whioh 
that officer stated that he found on that day 
that the defendants were in possession of the 
property ; but on this and other materials on 
the record he came to the conclusion that the 
plaintiffs wore out of possession for more 
than two years before tho institution of the 
suits. Having found that, that Court proceed¬ 
ed to consider whether the dispossession was 
by tho landlords. Relying upon some of the 
evidence for the plaintiffs and certain other 
evidenoe as well he came to the finding that the 
dispossession washy tho landlords. Lhe Dis¬ 
trict Judge has proceeded upon the assumption 
that tho judgment of the first Court was based 
solely upon the report of the Assistant 
Settlement Offioor and that it should now con¬ 
sider the other issues. He thinks that the 
plea of speoial limitation was not specifically 
taken and, therefore, should not be enquired 
into. lie has not given any reason why he 
difforod from the judgment of the Court 
of first instance as to tho inference c ^ ra ^ n 
by that Court from the faots stated by 


(V) 88 lnd. Caa. 09. 
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it; but he ends his judgment with the 
observation that the onus of having special 
limitation was surely on the defendants and 
this onus they had not discharged. We do 
not think that this is the proper way in which 
suoh quest'ons should be decided. The ques¬ 
tion of limitation may be taken at any time 
if it can be maintained on the materials on 
the record and we find that there is evidenoe 
on the record to support the judgment of the 
Court of first iustanoe whioh has not been 
considered by the learned Judge. He has not 
deoided the question whether the dispossession 
was by tbe landlord and he has not consider¬ 
ed it as a question apart from the other ques¬ 
tions, viz., possession of the lind within the 
period of limitation. On the whole, we are 
not satisfied that the judgment of the lower 
Appellate Court gives any indication that the 
learned .ludge has considered the whole 
evdenoe in the oase and has oome to a finding 
upon it. 

We are, therefore, of opinion that this eaappl 
should be re-heard. 

The result is that tho3c appeals are allowed, 
the orders of tho Courts below are set aside and 
tbe appeals sent back to tho lower Appellate 
Court lor re-hearing according to law. Costs 
will abide the result. We assess tho hearing 
fee at three gold mohurs in eaoh oase. 

K. 8. D. Appeal allowed. 


PATNA HIGH COURT 

Civil Revision No. 212 of 1922. 
December 4, 1922. 

Present : —Mr. Justice Adami. 

BADRI DAS —Plaintiff—Petitioner 

versus 

EAST INDIAN RAILWAY CO.— 
Defendant—opposite Party. 

Bailwny* A a t DA oj 18-.»0). *• 72— Goals eoustgmd 
uuuer Itifk Nt>h\ Form fir ciuij.iuiatu'n J> r 

loss oj goods _ Burdo\ oj prooj—Authority to sign Bisk 

Xote, whether cun be questioned. 


In a suit to recover compensation for the loss ol 
goods consignod to » Railway Company for carriage 
under Risk Note, Form B, the burden is on the con¬ 
signor to prove that the loss was due to the 
wilful negleot of the Company or theft by or wilful 
negleot of its servants. The onus is not disohargad 
by proving that the loss must havo occurred while 
the goods were in the oustody of tbe Company. 

It is not necessary for a Railway Company when a 
person comos to oonsign goods to enquire whether he 
has been authorised to make the consignment. 

If a person oomeB toward and delivers goods for 
oarriage and signs a Risk Note, the owner of the goods 
oannot afterwards be heard to oomplain that that 
person had no authority to sign the Risk Note and 
that the Railway Company must be held liable (or 
any loss in spite of the terms of the Risk Note. 

Application against the deoision of the Addi¬ 
tional Sub-Judge of the Court of Small Causes, 
dated the l'2fch May 1922. 

Mr. Ragho Prashad, for the Petitioner. 

Mr. Naresh Chandra Sinha, for the Opposite 
party. 

JUDGMENT. —The petitioner sued tho 
opposite party, tho East Indian Railway Co., in 
the Court of Small Causes to recover compen¬ 
sation for the loss of three b»g6 of sugar and 
portion of another bag whioh had boon con¬ 
signed from Howrah to Patna to tho address 
of the petitioner. 

It appears that 125 bags of sugar were deli¬ 
vered to tho Railway Co., at Howrah and a 
Risk Note in form B was signed to cover the 
consignment. It is admitted that tho bags 
were delivered to the Railway Co., and it is 
also admitted that on arrival of the consign¬ 
ment at Patna three bags were found to be 
missing and one bag had been out and some of 
the contents abstracted. 

In tho Trial Court the suit was dismissed as 
the Court found that, under the terms of the 
Risk Note the Railway Co., wore not liable. 
Tbe learned Vakil for the petitioner argues 
that as three cotnplrto bags were lost, the 
Railway Co., would bo responsible for the loss 
and would be bound to pay compensation. 
Tho terms of the Risk Note form B are well 
known ; they excuse tho Railway Co., from 
all responsibility for any loss, destruction or 
deterioration of, or damage to a consignment 
from any cause whatever, exoept for tbe loss of 
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a complete consignment or one or more oom- 
ploto packages forming part of a consignment 
duo either to wilful neglect of the Railway 
Administration, or to theft by or to the wilful 
negleot of its servants, transport agents or 
carriers. 

Now, in the present case it is quite true 
that there were three complete packages 
missing, but even so, the Railway Co., under 
the terms of the Risk Note, would not be 
responsible for the loss, unless the Court were 
satisfied that such loss was due to the wilful 
negleot of the servants of the Company, or to 
theft by its servants, or to wilful negleot of the 
Railway Administration. It fell, as has been 
settled by may decisions, on tho petitioner to 
prove that tho loss was due to wilful neglect 
or to theft by the servauts of the Railway 
Administration, or wilful neglect of the Rail¬ 
way Administration. It is argued that tho 
petitioner produced all the evidence that was 
possible for him to produce to show that tho 
loss must have occurred during the time which 
the Railway Co. had the consignment in its 
oustody, and it is not denied by the Railway 
Co. that the loss must have ocourred while the 
bags were in its custody. But this was not 
sufficient, tho petitioner had to provo either 
wilful neglect or theft by the Railway servants. 
It is true that it is almost impossible in a case 
liko this for a plaintiff to prove wilful neglect, 
but while tho torms of tho Risk Note are 
such as they are, tho Railway Co. will be ab¬ 
solved unless wilful neglect or theft by its 
servauts is provod, and in this caso the peti¬ 
tioner failed to provo wilful neglect. It has 
to bo remembered that tho goods were con¬ 
signed at a choapor rato in consideration of the 
terms of tho Risk Note, so that tho petitioner 
must lie held to have onterod into the bargain 
with his eyes open. 

It is then contended that tho terms of tho 
Risk Note cannot apply because there is no 
satisfactory evidence that the man who 
signed the Risk Note form was authorised by 
the petitioner to sign it. I do not think that 
this argument cau affect the matter at all. 

It is not neoessary for a Railway Co. when a 
person comes to consign goods, to enquire 
whether that person has been authorised to 
make the consignment If a man comes for¬ 
ward and delivers goods for carriage and signs 
a Risk Note, it cannot afterwards be complained 


by the owner of the goods that the man 
had no authority to sign the Risk Note, and 
that the Railway Co. must be, therefore, held 
liable for any loss in spite of the terms 
of the Risk Note. If it was not one of 
the petti oners who consigned the goods undor 
the Risk Note, then it seems difficult to under¬ 
stand how the petitioners can claim that 
the goods were theirs and that the liability of 
the Railway Co. was to them. Suoh cases as 
these are hard on the consignee, but while the 
Risk Notes remain in their present form, the 
hardship must still endure. The application 
must be rejected. Hearing fee two gold mohurs. 

Z . K . Buie discharged . 


LAHORE HIGH COURT. 

Civil Appeal No. ‘2022 of 1922. 


May 30, 1923. 

Present :—Mr. Justice Moti Sagar. 


JAWAHAR SINGH and others— 
Defendants—Appellants 
versus 

SEWA SINGH and others—Plaintiffs 

Respondents. 


Spccijic Relief Act (/ of 1877), s. l\ —Injunction- 
Light and air, free access of—Obstruction, whether 
sertous injur]!—Comp utation or damages—Appeal, 
second — Injunction, grant of — Discretion, judicial, 
exercise of — Interference, when fcatibte—Civil Pro¬ 
cedure Cod< (Act V of l JO-*), O. XXXII, r. 4 (3)—- 
Guardian, appointment 1 of — Consent, whether can be 
implied — Minor's interests, protection of—Guardian 
irregular appointment of, whether material. 

Any act by the defendant which results in ob¬ 
structing the free acoess of light and air. to whioh 
the plaintiff is entitled is puma Jacie an injury of a 
serious charaoter for whioh compensation in money 
would h’rdly be an adequate relief. In caste of this 
nature, injunction is tho rule and damages the 
exception, inasmuch as tho plaintiff is eutitled^ to 
insist that he should be maintained^ in his enjoy¬ 
ment of the eatemont. [p 571, col. 2.] 


Ramanujulu Naidu v. Apparanji Ammal, 9 Ind. 
Gas. 417; 11911) >1. VV. N- 261; 9 M. L. T. 883; 21 M. 
L J. 31?, relied on. 


The grant of injunction is puroly a disoretionary 
matter and 60 long as it is not shown that the du- 
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orekiou was not oxeroised by the lower Coart in a 
judioial manner, it should not bo interfered with 
seoDnd appeal, [p. 574, ool. 2.] 

Under 0. XXXII, r. 4 (9) of the Civil Prooedure 
Code, ib \s nob necessary that the consent of the per¬ 
son to be appointed guardian should be expressed; it 
may be implied from conduct, as where a notioe is 
served on a person to show oau*e why he should not 
be appointed guardian and be does not appear in an¬ 
swer to the notioe appointing him guardian, [p. 574, 
ool. 1.] 

An irregularity in the appointment of a guardian 
is not a suffioient ground for setting aside tho pro¬ 
ceedings at the instance of a minor, if there is no- 
thing to suggest that tho interests of tho minor have 
not been duly proteoted in a suit and that he has been 
prejudiced by the appointment of the guardian, 
[p. 574, ool. 1.] 


Chhatter Singh v. Tej Singh , 69 Ind. Oas. 671; 18 A. 
L. J. 956; 2 U. P. L. It. (A.) 384; 43 A. 104, followed. 


Appeal from tho deoreo of the District Judge, 
Rawalpindi, dated the 6th June 1922, affirm¬ 
ing that of the Junior Subordinate Judge, 
Rawalpindi, dated the 9th March 1922. 

Pandit Skeo Narain , R. B., and Mr. Shamair 
Oh and % for the Appellants. 

Bakhshi Tek Chand , for the Respondents. 


JUDGMENT. —Tho facts of the case out 
of which this second appeal has arisen are lew 
and simple and may shortly bo 6bated as fol¬ 
lows :— 


The plaintiff owns certain property which 
adjoins tho property owned by the defendants. 
Ju tho northern wall of the plaintiff's house 
there wore certain ventilators and windows 
w l>ich oponed into the courtyard of the 
defendants. Shortly before tho institution of 
this suit, tho defendants erected certain build- 
ln 8 B in this courtyard which inclosed these 
windows and ventilators, and had tho effect of 
obstructing the free accoss of light and air 
which it is alleged had been enjoyed by tho 
Plaintiff as of right without interruption and 
as an easement for more than 20 years. 

hereupon, tho plaintiff instituted a suit for a 
Mandatory injunction praying that tdio defend¬ 
ants be ordered to removo thoso buildings 
and restrained from obstructing tho uninter¬ 
rupted access of light and air. It was further 
alleged that tho defendants hud constructed 
h\o kitchens in the tirst and second 6toroys 
respectively and that they were allowing tho 
fm °ko cf tho kitoheus to pass into tho 


plaintiff's house through the ventilators and 
the windows which had boen inclosed by 
these constructions. It was prayed that 
au injunction be issued to the defendants 
restraining them from doing so. Another 
allegation made in the plaint was that, 
in making these constructions, the defend¬ 
ants had built right up to the northern 
wall of the plaintiff and that they were 
using this wall as a lateral support 
to their house. The plaintiff feared that 
by using the wall in this manner the defend¬ 
ants would acquire a right of easement 
aftor the lapse of 20 years to which they 
had no right whatever. It was according¬ 
ly prayed that the defendants be ordored 
to push baok their wall so as not to 
touch the plaintiff’s wall. Tho defendants 
denied the claim and contended that tho 
plaintiff had not acquired a right of easement 
qua the ventilators and the windows. They 
further alleged that the intervening wall did 
not belong exclusively to the plaintiff and 
that it was tho joint property of tho plaintiff 
and the defendants. The plaintiff’s right to 
maintain a suit for injunction was also denied, 
and it was alleged that the plaintiff had been 
guilty of inordinate delay in instituting the 
suit. 

Tho Trial Court found that the windows and 
the ventilators had existed for moro than 20 
years prior to the institution of the suit, that 
the intervening wall belonged exclusively to 
the plaintiff, and that ho was entitled to 
maintain a suit for injunction. A decree was 
accordingly granted to the plaintiff in the 
terms prayed for. Tho defendants preferred 
au appeal to tho District Judge which was 
dismissed. 

They have now coino up to this Court in 
second appeal through Pandit Shco Narain, 
and the following contentions have been raised 
by him before me on their behalf. Firstly, it 
is contended that thero were certain minor 
deienuants in the case who were not properly 
represented, and that tho deoreo is, therefore, 
not binding on tlu m. It is pointed out that 
Surjan Singb, defendant, was appointed guard¬ 
ian ad litem of Dyal Singh and Autar Singh, 
minors, hut that no notice of tho appointment 
was served upon him as required by 
O. XXXII, r. 3 (4) of tho Civil Prooedure Codo 
that tho guardian never gave his consent to 
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the appointment, and that the appointment 
under these oircumstanoes mu6t be consi¬ 
dered to be invalid. As regards Jawahar 
Singh who was appointed guardian ad 
litem of Narain Singh, minor, it is urged 

that a formal order of his appointment was 
never made, that he never expressed his 
willingness to aot as guardian and that 
the interests of the minor were left entirely 
unprotected. This contention, in my view, 
is wholly untenable. The consent may be 
implied and is not necessarily to be expressed 
in any document on record. The fact 
of the matter appears to be that in one 
oase notice was not issued because the guardian 
happened to be present in Court when his 

appointment was made, while in the other 

oase notioe did really issue, though the 

guardian did not give any express 'consent. 
None of the two guardians, however, refused 
to accept the appointment, but remained 
silent. They were appointed guardians and 
were themselves parties to the suit as defend¬ 
ants. They were members of the same family 
and their interest in the suit was identical 
with that of the minors. The suit was hotly 
contested and though a formal order of appoint¬ 
ment was not made in oue oase, there is 
no reason to suppose that the intero6ts of the 
minors were not properly looked after. In 
Chatter Singh v. Tcj Singh (1), it has been 
held by the Allahabad High Court that “ it 
is not necessary that the oonsont of the per¬ 
son to be appointed guardian, under O. XXXII, 
r. 4 (3) of the Civil Procedure Code, should 
be expressed ; it may bo implied from oon- 
duot, as, where notice is served on a person 
to show cause why ho should not be ap¬ 
pointed guardian, and he does not appear in 
answer to the notice appointing him guard¬ 
ian.” It has further been held in that case 
that “ in the absence of anything to suggest 
that the interests of a minor have not been 
duly protected in a suit, and that he has been 
prejudiced by the appointment of a guardian, 
an irregularity in the appointment is not a 
sufficient ground for setting as:de the proceed¬ 
ings at the instance of the minor.” Follow¬ 
ing this decisiou and having regard to the faot 
that no prejudice was caused to the defendant 
minors, i hold that there was no defect in the 

(1) 6'J Ind. Can 071 ; 18 A. L J. 95G : 2U.P. L- 

IMA.) 884 48 A. 101- 


appointment of the guardians and that the 
minors are bound by tho latter’s actions. I 
overrule the contention. 

Next, it is contended that, on the facts of 
this particular oase, the plaintiff is not entitled 
to a decree for a mandatory injunction and to 
have the buildings constructed by the defen¬ 
dants pulled down. It is urged that though the 
buildings were being oonstruoted to the know¬ 
ledge of the plaintiff, he kept silent and did not 
object, and instituted the suit long after the 
building had been completed. The argument is 
that though the plaintiff may have been en¬ 
titled to aa injunction in the first instance, he 
has lost the right to obtain that relief by his 
laohes and that he should be given a deoree for 
damages only if he is at all held entitled to a 
decree. With this contention I am unable to 
agree. It appears from the record that on 
the 29th of November I9J9 the plaintiff 
applied to the Health Officer that the defend¬ 
ants were threatening to obliterate his 
windows and ventilators and that this aotion 
on their part would render the plaintiff's house 
altogether uninhabitable. In January 1920 the 
building was commenced and the suit was insti¬ 
tuted on the 19th of February 1920. I do not 
think there was suob inordinate delay in in¬ 
stituting tho suit as wound disentitle tho plaint¬ 
iff to obtain rolief by way of injunction. There 
can be no doubt that any aot by the defen¬ 
dants which results in obstructing the free 
aooess of light and air to whioh the plaintiff 
is entitled is prima facie an injury of a serious 
character, for which compensation in money 
would hardly be an adequate relief. In Ra- 
manujulu, Naidu, v. Apparanji Ammal (2), it 
was held by their Lordships of the Madras 
High Court that in oases of tbi6 nature in¬ 
junction was the rule and damages the oxoep- 
tion. The plaintiff’s right to an easement 
whereby he was entitled to have uninterrupt¬ 
ed acoess of light and air through his windows 
and ventilators not having been contested 
in this appeal, he is prima facie entitled to 
insist that ho should be maintained in his 
enjoyment of the easement. Moreover, there 
is ample authority for holding that the gtan 
of an injunction is purely a discretionary mat¬ 
ter. There being no allegation in this oase 
that tho discretion was not exercised in a 

19) 9 Ind. Gas. 4)7; (1911) 1 M- W-N. 201. 9 
M. L. !. 883 ; 2l M. L J- 818. 
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judicial manner, I do nob see how I can 
interfere with the orders of the Courts 
below which, under the circumstances, appear 
to me to be quite fair and reasonable. 

Pandit Sheo Narain’s next contention is 
that the decree of the learned District Judge 
is nob in oonformity with his judgment and 
bhat the buildings constructed by defendants 
should not be ordered to be pulled down in 
their entirety. It is pointed out that the 
finding as given in the judgment was to the 
effect that the kitohen in the lower storey 
should be demolished at least so as to bring 
the roof below the plaintiff’s ventilator 
0. W.-l. The decree, on the oontrary, is an 
absolute deoree for demolition without any 
reservations. It is admitted in arguments 
that the kitohen in the second storey must 
come down if the roof of the kitohen in the 
firsb storey is to be lowered, but it is contend¬ 
ed that, in order to provide free access of light 
and air to the plaintiff’s house, it is not neces¬ 
sary that tho kitchen in the lower storey 
should he demolished as a whole. It is urged 
that this objeob can be gained by lowering tho 
roof of the kitchen by a few feet. Mr. Tek 
Chand for the respondent does nob object to 
this course being adopted and is agreeable to 
the necessary alterations being made in the 
decree. I accordingly modify the deoree of tho 
Court below and direob that, instead of plaintiff 
being awarded an absolute docreo for the 
demolition of the kitchen in the first storey, ho 
should be awarded a deoroo for an injunction 
to the effect that the defendants should lower 
the roof of the kitchen in that storey so as to 
bring it below the plaintiff’s ventilator C. W.- 
. to the room which adjoins tho kitchen 

in the second storey, it should be pushed baok 
o the extent of 8 foot from tho plaintiff’s wall 
which I think would be quite sufficient to 
allow free admission of light and air into the 
P aintiff s house through his window, an 1 tho 

ventilator C. W. 2. 


Lastly, it is contended that the defendants 
jn building their room right up to the plaint- 
1 8 wall in the first storey have not enoroaoh- 
w u Pon tho plaintiff’s rights in any wav 
whatever and that tho contemplated injury is 
™oro imaginary than real. It is unnecessary, 
owever, to give any finding upon this point 
?!* '* agreed before me by bho parties that 

■8 plaintiff ehould be given a declaration bo 


the effeot thab the defendants should not by 
mere lapse of time acquire an easement of 
lateral support to their buildings by reason of 
the faot thab their walls touch the walls of 
the plaintiff. The deoree of the lower Court 
should accordingly be modified and, instead of 
the defendants being required to push baok 
their room in the first storey, the plaintiff 
would be given a declaration as above indicat¬ 
ed. 

No other point is urged before me in argu¬ 
ments. The result is that the appeal subst¬ 
antially fails and is dismissed except in regard 
to the three points mentioned above. Parties 
shall boar their own costs in this Court. 

N. K. Appeal dismissed 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 774 of 1902. 

Maroh 18, 1924. 

Present : —Mr. Jusbioe Daniels and 
Mr. Jusbioe Dalai. 

PRAG NARAIN —Defendant —Appellant 

versus 

MATHURA PRASAD and others — 
Plaintiffs —Respondents. 

Hindu Law — Widmo’s estate — Relinquishment in 
favour of one out of several reversioners whether valid. 

A rolinqaiihmoQt by a widow ia favour of onoout 
of Jdver.il reverdooets during her life-time is not 
valid. 

Soooud appeal from the deoree of the 
District Judge, Maiopuri, dated the 22nd 
February 1922. 

Dr. M. L. Agarwala and Mr. Baleshwari 
Prasad, for tho Appollant. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT. —One Ram Bakhsh had 
four sons three of whom wore Lala Ram, 
Jagau Nath and Ajodhia Prasad. The two 
plaintiffs to the suit in tho firsb Court were 
soup of Lala Ram. Musammat Sunder Kunwar 
widow oi Jagan Nath, executed a deed of 
relinquishment in favour of Prag Naraiu son of 
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Ajodhia Prasad. The sons of Lala Ram 
sued for a declaration that this deed would be 
null and void as far as their interests were 
concerned on the death of Musammat Sunder 
Kunwar. Both the Subordinate Courts have 
held that -lagan Nath was separate from his 
brothers. In that case on the death of Musam- 
mat Sundar Kunwar, the next reversioners 
would be the plaintiffs and Prag Narain. 
As stated by the learned Counsel for the 
appellant, the only question for decision 
here is whether a relinquishment by a widow 
in favour of one out of several reversioners 
during her life-timo can be mantained. No 
authority was quoted in support of his conten¬ 
tion that such a transfer was valid. The 
decroe was correctly granted to the plaintiffs 
by the two lower Courts and we dismiss 
this appeal with costs including in this Court 
fees on the higher scale. 

K 9 Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 35 of 1923. 

April 19, 1923. 

Present :—Mr. Dalai, J. C. 

GHASI RAM—Defendant—Appellant 

versus 

UMA DATT— Plaintiff—Respondent. 

Limitation Act (IX of 1*J03), Sc)u /, Arts. 7 and 1C2 
— Biaardar, suit for wages by—Limitation 

A bitardur is neither a household servant nor an 
artisan or labourer and consequently a suit for 
wage* brought by him does not fall within the pur¬ 
view of Art. 7 but is govorned by Art. 102 of Soh. I 
to tho Limitation Aot. 

Oolavue v. Chowheedar Shaik Facia, 18 W. R- 
298, distinguiahod. 

Revision against the judgment and deoree of 
tho Subordinate Judge, Bahraiob, (exercising 
Small Causo Court powers) dated .the 

eptombor 1922. 


Mr. E. K. Ghosh, for the Appellant. 

Mr. Moti Lai Saksena, for the Opposite 
Party. 

JUDGMENT .—-The plaintiff’s suit for 
wages of 2& years was decreed by a Court 
of Small Causes and the defendant has ap¬ 
plied hero under section 25 of the Act on the 
ground that the suit for more than a year's 
wages was time-barred The plaintiff is 
called a bisardar. In a book called, Kaobehri 
Technicalities, 1877 "bisar" is translated as 
the gleanings left in the field for the lower 
orders, and it is explained that they are 
generally the perquisites of the village watch¬ 
man who is paid by a share of crop which he 
watohes. The question is whether Article 7 
or Article 102 will apply to the case of suoh 
a servant. Article 7 is confined to the wages 
of a household servant, artisan or labourer. 
Tho learned Counsel for tho appellant quoted 
a Calcutta ruling in tho case of Golamee 
Chowkecdar Shaik Ptielun (1). At that time the 
Limitation Aot, No. XIV of 1859, was in 
operation and the limitation of one year was 
applied to the wages of servants, artisans and 
labourers. The word " sorvant ” has been 
modified now by the word " household; ” so 
Article 7 will not apply to all servants. The 
ruling quoted will, therefore, not cover the 
wording of Article 7 of the present Limitation 

It was next urged by the learned Counsel 
that a watchman was a servant employed in 
husbandry and was a labourer in consequence. 
Though he watches the crop, I do not thiDK 
that his services can he classed as those re¬ 
lating to husbandry. There is also evidence 
that the plaintiff collected rent on behalf ot 
the dofeudant. It appears to me that he was 
an outdoor servant and the term household 
servant cannot be applied to him. He is cer¬ 
tainly not an artisan, nor a labourer. His oas 
will not fall within Article 7 and so Artie 
L02 must be applied to his case. 

j dismiss this application with costs. 

N K Application dismissed. 

(l) i8 \V. R- 208. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 751 of 1922. 

Ootober 31, 1923. 

Present :—Mr. Jusbioe Sulaiman. 

GULAB -Plaintiff—Appellant 

versus 

BHAGWAN DAS and others— 
Defendants—Respondents. 

Agra Tenancy Act (II cf 1901), s. 4 —Land taken fer 
planting grove, whether holding—Eights of grove-holder, 
whether transferable. 

In a suit for ejectment for wrongful transfer of land 
it appeared that the land had been taken from the 
zemindar for planting a grove on payment of a 
nazrana, that the grove was aotually planted and 
had been in oxietonoe for 32 years and that the land 
was inoapable of cultivation: 

Held, that the plot was neither let nor hold for 
agricultuial purposes and was. theiefore, neither land 
within the meaning of the Agra Tenancy Act nor a 
holding ; 

(2) that, consequently, there oould be no bar to the 
transferability of the rights of the defendant. 

Jalctar Sahu v. Raj Mongol, 03 Ind. Cas. 437; 19 
A.L.J. 61C; 43 A. COG, followed. 


Oanga Dei v. Badam, 5 A. L. .7. 99; 9 M. L. T. 194; 
A.W. N. (1908) 61; 80 A. 134; Duya Kishcn v. Moham¬ 
mad W a zir Ahmod, 80 Ind. Cas. ‘505; 18 A. L. J. 838, 
distinguished. 

Appeal from a decree of the Additional Sub¬ 
ordinate Judge, Bareilly, reversing a decree of 
the Additional Munsif, Bareilly City. 

Mr. Durga Prasad, for the Appellant. 

Mr. Narain Prasad Asthana, for the Res¬ 
pondents. 


had been taken from the zemindar for plant* 
, ing a grove on payment of a nazrana. The 
grove was thickly planted and was planted 
about the time when the land was taken. 
It has been in existence for 32 years, and in 
its present condition is incapable of cultivation. 
It accordingly found that defendants Nos 3 
to 6 were not non-ocoupanoy tenants of any 
holding, but had the rights of grove-holders on 
this plot. This finding is fatal to this 
appeal. In section 4 of the Agra Tenanoy 
Act ‘holding' is defined as a parcel or paroels of 
land held under one tenure or one lease or 
engagement and the word lease is defined as 
land which is let or held for agricultural pur¬ 
poses. The finding of the Court clearly shows 
that this plot was neither let nor held for 
agricultural purposes, but that it was let 
for the planting of a grove and a grove exists 
on it and it is incapable of cultivation. The 
plot, therefore, is neither land within the 
meaning of the Aot nor a holding. There 
can, therefore, be no bar to the transfer- 
ability of the rights of the defendants. Vide 
the case of Jalesar Sahu v. Raj Alangal (1). 
The finding of the Court below that, under the 
ciroumstanoes, the rights aro tranferable 
cannot bo impugned. 

Reliance has boon placed on the oase of 
Ganga Dei v. Badam (2), and the oase of 
Daya Kishen v, Mohammad Wazir Ahmad (3) 
Both those cases, however, aro distinguishable 
inasmuoh as in thoso cases trees had been 
planted on agricultural holdings which had 
existed from before. Whon the holdings 
themselves were not transferable, they oould 
not become transferable, after the planting 
of trees. I dismiss the appeal with costs. 

K. s. d. Appeal dismissed. 

(1) G3 Ind. Cas. 187; 19 A. L. J. 61G; 48 A. GOG. 

(2) 5 A. L. J. 99; 3 M. L. T. 194; A. W. N. (1908) 
51; 80 A. 134. 

(3) 30 Ind. Cas. 566; 18 A. L. J. 888. 


JUDGMENT. —This is a plaintiff's appeal 
arising out of a suit for ejectment. The 
plaintiff is the zemindar and his allegation 
was that the defendants were non-occupacny 
tenants of the land on which some trees stood, 
and they had wrongly transferred them. The 
lower Appellate Court has found that the land 
l C—78 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 1300 of 1921. 

March 20, 1923. 

Present :— Mr. Kanhaiya Lai, J. C. 

NARAYAN DAS— Defendant— 
Appp.llant 
versus 

MAHESHI LAL— Plaintiff 
—Respondent. 

Contract Act [IX of 1872), s. 30 —Wagering contract 
—Intention to sell or purchase — Speculation, effect of 
— Contract, whether void. 

A oontraot may be unenforceable, if it only 
amounts to wager on the rise or fall of the markot 
and is not aooompainel by an intention to eell or 
purobaso goods at a given timo and place at a certain 
rate. Where, however, there is a real desire on the 
part of the vendor to *oll and the buyer to purobaso the 
goods agreed to bo sold at the contracted iate, the 
oontraot is not a wagering contraot and is enforceable 
and existence of speculation whioh forms on ele¬ 
ment iu manytransaotions does not mako the contract 
void. 

Kong Ycc Lone and Company v. Lowjce Nanjce, 29 
C. 491 ; 29 I. A. 299 ; 5 C. W. N. 714 ; 3 Bom. D. R. 
476 ; 8 Bar P. C. J. 101 (P. C.) ; Bhaggwawlas Paras- 
ram v Burjorji Rtittonji Bomanj, 14 Iod. Gas. 291 ; 42 
B. 973 ; 23 M. L. T. 203 : 34 M. L. J. 905 ; 4 P. L. 
\V. 229 ; 16 A. L. J 24 1 ; 27 O L. J. 359 ; 11018) M. 
W. N. 915 ; 22 C. W. N. 625 ; 20 Bom. L R. £61 ; 7 
L. W. 677 ; 11 Bur L. T. 211 ; 45 I. A. 29 (P. C.) 
relied on. 

Appeal against; the decree of the District 
Judge, Gouda, dated the 22nd December 1922, 
upholding the deoroe of the Subordinate 
Judge, Bahraioh, dated the 20th Juno 1991. 

Mr. Bam Chandra, for Mr. Her Dhian 
Chandra, for the Appellant. 

Mr. Bisheshar Nath Srivastava, for tho 
Respondent. 

JUDGMENT. —The suits which havo 
given rise to these appeals wore brought 
by the plaintiff-respondent for the recovery of 
damages. Both the parties are shop-keepers 
oarrying on cloth business at Bahraioh. 
On 8th September 1919 tho plaintiff and the 
defendant were talking about the possible de- 
elino or rise of ho market-rate and in the 


oourse of that conversation the plaintiff said 
the market-rate would not fall while the 
defendant said it would. Evidently the plaint¬ 
iff agreed to purchase 100 pieces of muslin 
at Rs. 7 per piece and 25 pieces of long cloth 
at Rs. 20 per pieoe within a year and the 
defendant agreed to supply the same at those 
rates. The market rate for those goods, how¬ 
ever rose and the defendant failed to sup¬ 
ply the said goods. The plaintiff consequent¬ 
ly sued for damages calculating the sum on 
the difference between the rates settled and 
the rates prevailing on the date of the last 
day fixed for delivery. 

The main defence was that the contraot 
was of a wagering or speculative ebaraoter 
and consequently unenforceable. The Courts 
below found that there was nothing to show 
that there was no intention not to take deli¬ 
very of the goods. As observed in Kong 
Yee Lone and Company v. Lowjee Nanjee (l), 
and Bhatjwanlas Parasram v. Burjorji 
Ruttonji Bomanji (2), a contract may be 
unenforceable, if it only amounts to a wager 
on the rise or fall of tho market and is not 
accompanied by an intention to sell or to 
purchase goods at a given time and place 
at a certain rate. To some extent specula¬ 
tion forms an olomont in many transactions 
relating to the sale and delivery of goods 
at a certain rate, because the market-rate 
for those goods may bo liable to fluctuation, 
but tho existence of such an elemant does 
not mako the contraot void, because it may 
yet be accompanied by a real desire on the 
part of tho vendor to sell and the buyer 
to purchase tho goods, agreed to be sold, at 
the contracted rate where suoh an intention is 
not a wagering contract and cau be enforced. 
Tho Courts below found, though in a some¬ 
what negative form, that tho absence of suoh 
an intention was not proved. It is not possible 
to interfere with that finding here. 

As regards the amount of damages, there 
was no disagreement between the parties as 
to the rates originally settled and those pre- 

(1) 29 C. 4G1; 23 I. A. 239; 6 C. W. N. 714; 3 Born. 
L. R. 476; 8 Sar. P. C. J. 101 (P. C.). 

(2) 44 lad. Cas. 281 ; 42 B 373 ; 23 M. L. T. 203 ; 
34 M. L. J. 305; 4 P.D.W. 229; 16 A. L. J. 241; 27 O. 

L. J 358; (1918) .M W. N. 315; 22 C. W. N- 625; 20 
Bom. L. R. 661; 7 L. W. 677; 11 Bur. L. T. 211; 45 
I. A. 29, (P. O.). 
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vailing on the last date fixed for delivery. 
The plaintiff has, therefore, been rightly 
awarded the amount claimed. 

The appeals fail and are dismissed with 
oosts. 

N. K. Appeals dismissed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. 1714 of 1922. 

March 23, 1923. 

Present :—Mr. Justice Moti Sagar. 

Mt. TAHAN— Applicant—Appellant 

versus 

SHADI AND ANOTHER — RESPONDENTS. 

Guardians atul Wards Act (VIII of 1800), s. 7— 
Muhammadan Law-Natural guardian, powers of— 
Guardian,when should be a pp Anted—Welfare of minor- 

A natural guardian undor the Muhammadan Law 
ha3 no power to deal with the property of the minora 
and an alienation made by him or her would be 
altogether nnll and void. 

The mother of oertain minor ohildreu applied to be 
appointed guardian of their property. It appeared 
that an alienation of a part of the property was 
neoesaary to pay of! certain debts on whioh interest 
was aooumulating: 

Held, that as it would be impossible (or the mother 
to alienate the property so long aa she did not get a 
oertillocite of appointment from the Court, this was a 
fit oase for the appointment of a guardian. 

Appeal from the order of the Senior Sub¬ 
ordinate Judge, Amritsar, dated 1st April 
1922. 

Mr. K. J. Rustomji, for the Appellant. 

JUDGMENT. — -Mt. Tahau, the appellant, 
who is the natural guardian of the persons of 
her minor ohildren, appliod to the Senior Sub¬ 
ordinate Judge of Amritsar, for being appoint¬ 
ed a guardian of their property. 

This application was refused by the learned 
Judge on the 1st of April 1922, ou the ground 


MA SHIN V. MAUNG HMAN. 

that the appointment was altogether unneces¬ 
sary and that the applicant could aot in tho 
interest of her minor sons on her own respon¬ 
sibility. In my opinion, tho learned Senior 
Subordinate Judge was clearly wrong in this 
view. A natural guardian under the Muham¬ 
madan Law has no power to deal with the 
property of the minors and an alienation made 
by him or her would be altogether null and 
void. It is alleged in the present case that an 
alienation of a part of the property of the 
minors is necessary to pay off oertain debts 
on which interest is accumulating and that it 
will be impossible to alienate so long as she 
does not get a certificate of appointment from 
the Court. I think this was a fit case in 
which the application ought to have been 
accepted and a guardian appointed. The 
interest of the minors will be fully safeguard¬ 
ed by taking security from the guardian ap¬ 
pointed and by ordering that no alienation 
will take place without the express sanction of 
the Court. 

I accordingly aooept tho appeal and, setting 
aside the order of the Court below, remand 
the case for a re-deoi6ion with reference to the 
above remarks. 

K. s. d. Appeal allowed. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 49 of 1922. 

February 15, 1923. 

Present-. —Mr. Ju6tioe Heald. 

MA SLI1N—Appellant 
versus 

MAUNG HMAN and others— 
Respondents. 

Estoppel- ■Transfer of immoveable property _ lie port 

to Itcvcnue Survvcyor signety by transferor’s heirs— 
Transferee i npjssession—litirs , whether can deny trans- 
/tree's title. Court-Fees Act (Vll of 13 JO), s. 7 (v) (/<)— 

Land in dispute separately assessed to revenue _ Court. 

fees payable- 

Plaintiffs, the children of SM by PIC sued to 
reoovor possession of land from tho widow of one PC’ 
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the^ son of SM by hoc seoond husband PY al¬ 
leging that oa the death of PY a partition was 
effected and PC had reoeived his share separately. 
It appeared that the land in suit had been transfer¬ 
red by SM to PC and her report of the transaction 
lor the Revenue Surveyor with a view to mutation 
of names in the offical records was signed by the 
plaintiffs; 

Held 9 that as the plaintiff had stood by with full 
knowledge of the transaction and had allowed the 
land to stand in the name of PC they were, under 
the oiroumstaooes, estopped from denying his title. 

Whore the land in dispute forms an enliro holding 
whioh is separately assessed to revonue Court-fees 
should bo assassed at five times the annual revonue 
under seotion 7 (v) (6) of tho Court-Fees Act. 

Appeal against the decree of the Divisional 
Court, Tharrowaddy, in Civil Appeal No. 19 of 
1921. 

Mr. S. AZ. Bose, for the Appellant. 

Mr. Shaw, for the Respondents. 

J UDGMENT. —Respondents are children 
of Ma Sun Ma by Pauls Kyi who is said 
to have died about 35 yoars ago. After Pauk 
Kyi’s death Sun Ma married Pyu Yaung, who 
already had 6ix ohildron by a former marriage; 
aud she had one child, Po Chit, by Pyu 
Yauug. Pyu Yaung died about 15 yoars ago 
leaving Sun Ma aud children belonging to 
each three families. 

Respondents’ ease was that on Pyu Yaung’s 
death a partition was effected, that Po Chit 
received a sum of Rs. 5U0 in cash and two 
buffaloes, that Po Chit aud Ins wife, Ma Shin, 
the present appellant, who lived with oun Ma, 
aud worked ceitain lauds whioh belonged to 
Sun Ma, had procured tho entry of those lauds 
in the Revenue Registers in their names aud 
had mortgaged them to one Shwe Pun, that 
because Po Chit aud Pyu Yaung's other 
family had already received their 6haro on 
partition, Po Chit had no olaim to inheritance 
in respect ot those lauds, auu that respondents, 
as children ol .'iuu Ma by Pauk lvyi, wore tho 
sole heirs to Sun Ma s estate, including tho 
lauds. 

Po Chit's widow, Ma Shin, and represent¬ 
atives of Pyu Y'aung’6 family by his earlier 
wife were mudo defendants, as was al6o the 
mortgagee, Shwo Dim. 


Appellant replied that the lands fell to the 
share of Po Chit at the partition, and wore 
transferred by Sun Ma to herself and Po Chit 
at the time of her marriage with Po Chit, 
that respondents themselves signed the entry 
in the Revenue Register as witnesses, 
that other properties claimed by the respon¬ 
dents were given by Sun Ma to her and Po 
Chit, and that respondents had no right to 
any of the property which they claimed. 

The representatives of Pyu Yaung’s earlier 
family made no olaim to any share of the 
property in dispute. 

The mortgagee, Shwe Dun, said that the 
lands were transferred by Sun Ma to Po Chit 
and appellant with respondents’ knowledge 
and consent and that tho mortgage also was 
made with their knowledge. 

The Trial Court found that appellant failed 
to prove that Po Chit had any title to the 
lands and gave respondents a deoree for poss¬ 
ession without deciding an issue which had 
been raised as to whether Shwe Dun was a 
transferee in good faith from ostensible owners 
for consideration. 

Appellaub appealed on the merits and also 
raised a question of calculation of Court-fees 
for tho purposes of costs. 

Respoudents aUo appealed on the ground 
that the Trial Court ought to have determined 
tho i6suo as to the effeot of Shwe Dun’s 
mortgage. 

On appellant’s appeal the Divisional Court 
oonfirmod tho Trial Court's finding that appel¬ 
lant failed to prove that Po Chit had any title 
to the lands, and, on the question of Court-fees, 
held that the Trial Court was right in enter¬ 
ing as costa Court-fees on the market value of 
the land as stated in the plaint. 

On respondents’ appeal the Divisional Court 
remanded tho case lor the Trial Court’s finding 
on the issue as to the elleot of the mortgage. 
Tho Trial Court then found that Shwe Dun 
took the mortgage without knowledge or 
notice of respondents' title. The Divisional 
Court, on llie other hand, louud that obwo Dun 
was aware of the pn.canous nature of his 
mortgagors' title and accepted tho mortgage 
with notice of respondent's olaim. Respond¬ 
ents were accordingly given a decree for poss¬ 
ession as against both appollaut aud Shwe 
Dun, together with a declaration that Shwe 
Dun’s mortgage did nob atfeob the lands, 
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Appellant now oomes to this Court on 
second appeal on the grounds that the lower 
Courts were wrong in finding that the transfer 
of the lands to Po Chit, on which 6he relied, 
could not be proved, and were also wrong in 
finding that Court-fees were properly assessed 
by the Trial Court on the market-value of the 
lands. 

I have read the records and heard the learn¬ 
ed Advocates on both sides. 

As for appellant’s appeal on the merits 
there is a concurrent finding of the two lower 
Courts that the lands did not fall to the share 
of Po Chit at the partition, and that finding 
cannot now be disputed. If th9 lands did 
not fall to the share of Po Chit there is 
clearly no basis for appellant's suggestion 
that the transfer of the lands by Sun 
Ma to Po Chit was by way of succession 
or inheritance, and no question of the validity 
of a transfer by way of succession or inherit¬ 
ance without registered deed arises. On the 
facts found by the lower Courts, the transfer 
could not have boon mado by way of inherit¬ 
ance or succession and as the transfer was 
not made by registered deed it conveyed on 
title. 

But I do not think that this finding is 
sufficient to dispose of appellant’s case. There 
can bo no doubt that the lands were actually 
transferred by dun Ma to Po Chit in 1915. 
Sun Mas report of the transaction to the 
Revenue Surveyor with a view to mutation of 
names in the official records was admittedly 
signed by the first respondent and purports to 
have been signed by all the respondents. The 
second third and fourth respondents naturally 
deny that they signed it, but the Revenue Sur¬ 
veyor, who is an independent witness swears 
that all the respondents wore present when the 
report was mado,that the first respondent signed 
it, and that the rest of the respondents hold the 
pen when ho wrote their names as witnesses. 
There is other evidence to the same effect and 
I have no hesitation in accepting it. I have 
little doubt that what really happened was 
that Po Chit who was a child when his share 
of the inheritance was allotted to him, claimed 
that share from his mother, .Sun Ma, when 
ho married appsllaut, and that as 6lio was 
unable to pay the Rs. 500 in cash she trans¬ 
ferred the land to him instead, getting the 

respondents to sign the record of the 
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transaction as witnesses in token of their 
knowledge of and consent to the transfer. 

Under these circumstances, respondents are, 
in my opinion, estopped from denying Po Chit’s 
title. They stood by with full knowledge of 
the transaction and allowed the transfer to 
him to be made. They allowed the land to 
stand in his name and that of his wife there¬ 
after and took no action. If they had raised 
any objection, Po Chit would have been able to 
tako steps to get a legal transfer ; but, instead 
of objecting, they actually signed the record of 
the transfer as witnesses. It is ture that Po 
Chit did not get a legal title to the lands, but, 
under tho circumstances, respondents oannot 
be heard to deny his title and their suit 
must fail. 

As the respondents’ suit fails no question of 
the effect of Shwe Dun’s mortgage arises and 
his appeal must succeed. 

As for the question of Court-fees, it seems 
olear that tho learned Judge of the Divisional 
Court misread the authorities to which he 
referred. The deoision in the Allahabad case 
which was mentioned in the Chief Court’s 
General letter No. 5 of 1919 was to tho effect 
that when entire holdings, that is, areas 
separately assessed to revenue, or definite 
fractional shares of such separately assessed 
areas, are in dispute, then Court-fees are to be 
levied under 6eotion 7 (v) (6) of the Court- 
Fees Act, but where field plots or parts of 
field plots which are not separately assessed 
aro in disputo, then section 7 (v) id) of tho Aob 
applies. In tho present case tho lauds in 
disputo form an entire holding which is sepa¬ 
rately assessed to revenue, and, therefore, the 
provisions of section 7 (v) ( b ) apply and the 
Court-fees, so far as the lands are conoerned, 
should havo boon assessed on five times 
the annual revenue, which was apparently 
Rs. -10-1-0. The costs will be calculated 
accordingly in tho final decree. 

Tho respondents’ suit is dismissed with 
costs throughout. 

K - s - D. Appeal accepted. 
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SIND JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 1 of 1922. 

December 8, 1921. 

Present'. —Mr. Kennedy, J. C , and Mr. Aston, 

A. J. C. 

DIPCHAND DOWLATRAM— Plaintiff — 

Appellant 

versus 

FIRM OF PERMANAND CHIMANDAS— 
Defendants—Respondents. 

Court-Fees Act (VII oj 1870), s. 7 (iv)— Plaintiff , 
right of, to value reliej—Appeal against dismissal 
oj suit — Plaintiff , whether can vary valuation. 

Where there is no basis of oash valuation, the 
plaintiff oan make an imaginary valuation subject 
to his paying an add itional Court-fee on what may 
be ultimately found due. 

Although the valuation placed by the plaintiff is 
not expected to be exact it must be a reasonable 
valuation and not merely arbitrary or fanciful and 
the valuation in a plaint binds a plaintiff in a sub¬ 
sequent memorandum of appeal in the samo manner 
and to the samo extent as it binds tbo defendant. 

Kanji Alai v. Panna Lai. 28 Ind. Cas. 262; 7 P. R. 
1915; 15 P. L. R. 1916; Srinivasachurlu v. Ferin. 
devamma , 33 Ind. Cas. 602 ; 30 M.L.J. 402; 30 M. 725; 
Samiya Alavali v. Minavimal 23 M. 490 ; 10 M L. J. 
240 ; 8 Ind. Deo. (N.S.) 744, followed. 

Sant Singh V. Nathu Mai, 18 Ind. Caa. 480; 115 P. 
L. R. 1918; 94 P. W. R. 1918 ; distinguished. 

Appeal from the deoree of the Additional 
Judicial Commissioner, Sind. 

Mr. Kundanmal Dayaram, for the Ap¬ 
pellant. 

Mr. Tahiram Maniram, Amicus Curiix. 

JUDGMENT. 

Aston, A. J. C. —The question for deci¬ 
sion is whether the plaintiff's memorandum of 
appeal is properly stamped. 

It appears that the valuation which the 
plaintiff placed on the relief which he sought 
when filing his suit was Rs. 2,000. 

The plaintiff’s suit was dismissed on the 
ground that the suit was not maintainable as 
framed. He has filed a memorandum of 
appeal against the decreo dismissing his suit 
but in the memorandum of appeal he esti¬ 
mates the value of relief which he seeks at 
Rs. 2U0. 

Section 7 of the Court-Fees Act, 1870, lays 
down the method of computing fees payable 
in certain suits. 


This section, after providing that in suits 
for money, the amount of fees payable shall 
be according to the amount claimed, that in 
suits for maintenance and annuities, according 
to the value of the subject matter, whioh is 
stated to be ten times the amount olaimed to 
be payable for one year, and that in suits for 
other moveable property having a market- 
value according to the market-value at the 
date of presenting the plaint, prooeeds to deal 
with another kind of suit. 

There are suits for moveable property of 
no market-value, suits to enforce a right to 
share in joint family property, suits for a 
declaratory decree and consequential relief, 
suits for an injunction, suits for easements and 
suits for accounts. 

With regard to suoh suits it is provided that 
the amount of fee payable shall be according 
to the amount at whioh the relief sought is 
valued in the plaint or memorandum of appeal. 

The reason for this provision seems obvious. 
It would be difficult for the Legislature to 
provide a method for computing the value of 
moveable property, whioh has no market- 
value, of a right to a share in joint family 
property, of a suit for a declaratory decree and 
consequential relief, of a suit for an injunction, 
of suits for easements and suits for accounts. 

In some of these suits, e.g„ for injunctions 
and easements there is no market-value by 
which to compute the value of the relief 
sought, in others, e.g., for a right to share in 
joint family property it would require almost 
a suit itself to compute accurately the value 
of tho relief sought. 

The Legislature, therefore, in the first ins¬ 
tance has enacted that the fee payable is to 
be computed according to the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal. 

Section 7 (iv), however, proceeds. — 

“ In all such suits the plaintiff shall state 
the amount at whioh he values the relief 
sought." 

It has been held by this Court in Alotiomal 
v. Melapbai that these words take away 
from the appellant, if he is not the plaintiff, the 
right which is conferred on him in tho earlier 
part of the section. This case followed Kanji 
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Mai v. Panna Lai (l), Srinivasacharlu v. 
Perindevamma (2), and Samiya Mavali v. 
Minammal (3), in which the Court held that 
where the plaintiff had valued the relief pray¬ 
ed for under clause (iv), seotion 7 of the 
Court-Fees Act and has obtained a decree and 
the defendant appeals against the whole deoree 
he is bound by the valuation in the plaint. 

It seems to me to follow that although 
valuation placed by the plaintiff is not expect¬ 
ed to be exact it must be a reasonable valua¬ 
tion and not merely arbitrary or fanciful and 
the valuation in a plaint binds a plaintiff in 
a subsequent memorandum of appeal in the 
same manner and to the same extent as it 
binds the defendant. 

The Legislature could never have intended 
that the plaintiff should have an absolute dis¬ 
cretion to declare any value he liked, whether 
nominal or otherwise, when filing his plaint, 
and when filing his momoraudom of appeal, 
and that the defendant should bo fettered 
by mere whim or caprice of the plaintiff. 

The case of Sant Singh v. Nathumal (4), is 
relied on by the plaintiff-appellant. There 
the plaintiff valued his suit for purposes of 
jurisdiction at Rs. 1,100. The Distriot Judge 
found that in a connected suit the plaintiff, who 
was then a defendant bad estimated his share 
at from Rs. 30,000 to Rs. 35,000 and ordered 
the plaintiff to pay enhanced Court-fee cal¬ 
culated on Re. 30,000. The Punjab Chief 
Court hold that the mere fact that the 
plaintiff as a defendant in auothor 6uit estimat¬ 
ed his sharo at Rs. 30,000 was hardly a 
tuffioient reason for assuming that he hoped to 
reoovor Rs. 30,000 in the suit in which ho was 
plaintiff. The Court., however, concluded that 
the District Judge had authority to say that 
the plaintiff’s valuation of his relief was 
unreasonably low and should bo enhanced. 

Similarly, in a case in this {Court, vis, 
Chandumal v. Kissotnal, where tho plaintiff 
had valued the relief sought at Rs. 600 in tho 
plaint and affixed a Court-fee Btamp of Rs. 10 

(l) 29 lad Cart. 2S2 ; 7 P. R. 1015 ; 15 P. L P. 
19iG. 

f-2| 83 Ind. Cits. 602 ; :.9 M. 726. 30 M. L. J. 402. 

„ (8) 28 M. 490 ; 10 M. L. J. 240 ; 8 Iud. Dec. (N. S.) 
744 

(4) 18 lad. Cai». 180 ; 115 P. L. II. 1013 ; 94 P. W. 
4^* 1913. 


only on the memorandum of appeal. The 
ground on which this Court held that the 
memorandam of appeal was properly stamped, 
was not that it was within the plaintiff's 
discretion to vary his valuation of the relief 
sought in the memorandum of appeal, but 
because the relief sought in the appeal was 
substantially'le33 than that sought iu the Trial 
Court since he was not appealing against the 
whole decree, some important issues having 
been found in his favour. 

In the present case the plaintiff is appealing 
against the whole decree and the only reason 
given for the stratling depreciation of the value 
at which plaintiff estimates the relief sought, 
vis., from Rs. 2,000 to Rs. 200 is that the 
plaintiff is somewhat impressed by the allega¬ 
tions in the written statement. 

This does not appear to me to be a sufficient 
ground to justify a departure from the valu¬ 
ation made by the plaintiff when he filod his 
suit. 

I would accordingly hold that the memo¬ 
randum of appoal is insufficiently stamped, and 
that tho amount at which tho relief sought is 
estimated should be the same as that stated in 
the plaint, vis., Rs. 2,000. 

Kennedy. J-C. There is a question whe¬ 
ther the memorandum of appoal is properly 
stamped, and I concur that the presont me¬ 
morandum of appeal is inadequately stamped. 
The plaintiff (now tho appellant] brought a suit 
against tho firm of Formauand for dissolution 
of partnership, and recovery of balanoo duo to 
him on taking tho accounts, estimating that 
there would bo Rs. 2,000 due to him. The 
suit was rejeoted on tho ground that he was 
not a partner of tho Grm of Permanand, but of 
an individual member of tho firm. Against that 
judgment and decreo ho is now appealing 
He 1ms claimed now (altoring his valuation) 
and has estimated tho valuo of his claim to be 
Ra. 200. 

Tho question, therefore, is whether in tho 
present instance the appellant-plaintiff bavin- 
once valued his relief at Rs. 2,000 and having 
had his claim totally rejected on a ground 
which has nothing to do with tho valuation 
of his claim is at liberty to change that 

I am of tho opinion that 

ho is not. 
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The matter isisomowhat difficult. It seems 
to me the principle applied is merely this. 
Where there is no basis of cash valuation, 
the plaintiff can make an imaginary valuation 
subject to his paying an additional Court-fee 
on what may be ultimately found due. It is 
possible that not only in the plaint, but also 
in the memo of appeal, the condition of 
the plaintiff’s case might be such as it may 
be such as it may be impossible for him to 
estimate what would come to him if his appeal 
were successful. But in the present case I 
cannot see the appellant is in that predicament. 
As matters stand at present, there is a finding 
against him by which ho is declared not enti¬ 
tled to recover a fixed sum of Rs. 2,000 from 
the respondents. And that judgment he is 
attempting to set aside. It does not seem, 
therefore, that ho can actually assort that his 
claim and appeal is not capable of being esti¬ 
mated at a cash vale. It is for a similar 
reason that a dofondant-appcllant has not the 
same option as is in such cases conferred on 
the plaintiff-appellant of putting an imaginary 
value on tho subject-matter of appeal. Be¬ 
cause in the case of tho defendant who is an 
appellant there of course must be a decree 
against him for a particular sum of money 
It could not have been intended that where 
there is a decreo refusing the plaintiff a 
particular sum of money, he should bo allowed 
to estimate his claim at any fanciful figuro 
that appears proper to him. 

1 think, therefore, the plaintiff-appellant 
should stamp on Rs. 2,000 Stamp to be 
paid within three weeks, 

K S. D. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1071 op 1922, 

November 30, 1923. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

BABBAN PANDAY -Plaintiff- 
Appellant 
versus 

LACHHMAN CHAUDHRI and another 
Defendants — Respondents. 

Pre-emption — Cuotom, proof uj —Wajib-ul-arz, tn- 
train, value of— Later and earlier wajib-ul-arzes— 


Wajib-ul.arz of Settlement of 1885 in Basti and 
Gorakhpur Districts—Presumption-Lapse of custom. 

The Court* ought, in dealing with the question of 
the existence of a custom of pre-emption, to begin 
with the last record. If the last record contains a 
record of a custom of pre-emption, a similar custom 
set out in earlier wajib-ul-arzes is corroborative evi¬ 
dence. It is not proper to start with the earliest 
wajib-ul-arz and to consider whether it was possible 
that a custom could have grown up by that time 
and then to proceed to consider subsequent wa jib-ul- 
arzes. The proper starting point is the last wajib-ul- 
arz. [p. 586, col. 1.] 

In the Gorakhpur and Basti Settlement rules relat¬ 
ing to the Settlements which were made about the 
year 1885 the Board of Revenue issued 9peoial in¬ 
structions regarding the preparation of a record of 
a custom of pre-emption, [p. 585, ool. 1.] 

Settlement Officers were directed to reoord a oustom 
of pre-emption when the proprietors, (being other 
than Muhammadan proprietors) expressly demanded, 
that a note of the oustom should be made and further, 
proved conclusively, that the oustom existed There¬ 
fore, where a wajib-ul-arz prepared under the instruc¬ 
tions contains a statement that a custom exists it 
must be assumed that the nocossary proof was forth¬ 
coming boioro tho Settlement Officer before that 
record was made—in other words, that there was 
proof which conclusively satisfied tho Settlement 
Officer of the existence of the oustom. [p. 685, ool. 1.] 

It is nob corroct to say that if it is shown that 
oertain properly in the course of time beoome.s the 
exclusive property of an entire family any oustom 
relating to pre-emption must necessarily lapse. The 
truo doctrine is that if the custom of pro-omption 
exists and if it so h.ippous that the property to which 
it relates eventually comes into the hands of a single 
individual proprietor tho oustom is there and then 
extinguished, [p. 685, ool. 2.] 

Appeal from adeoree of the First Additional 
District Judge, Gorahkpur, dated the 20th of 
April 1922. 

Mr. St. G. Thompson, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT- -We cannot maintain the 
judgments of the Courts below in this case. 
We think that the plaintiff was entitled to 
succeed and that it was established that a 
custom of pre-emption exists. 

The plaintiff brought into Court extracts 
from the wajib-ul-arzes of 1833, 1860 ana 
1885 and he also claimed to have in support 
of his case a dooroo in which the right o 
pro-omption had been recognized, 
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Clearly, it lay heavily on the defendants to 
rebut this evidence led on behalf of the 
plaintiff. 

We have had a number of these Rasti cases 
before us recently and it seems to us that the 
position regarding these wijib-ul-arzes in Bas- 
ti and Gorakhpur is not properly appreciated 
by the Courts there. 

It was brought to the notice of the learned 
Judge of the Court below in this case that the 
wajib-ul arz prior to the year 1885 was a 
document of speoial importance. 

We have in other cases found it necessary 
to draw attention to the fact that in the Go¬ 
rakhpur and Basti Settlement rules relating to 
the Settlements which were made about the 
year 1885 the Board of Revenue issued spe¬ 
cial instructions regarding the preparation of a 
record of a custom of pre-emption. 

Settlement Officers wore directed to record 
a custom of pre-emption when the proprie¬ 
tors, (being other than Muhammadan proprie¬ 
tors) expressly demanded, that a note of the 
custom should be made and further, proved 
conclusively, that the custom exists. It 
seems to us, therefore, that when we find in a 
wajib-ul-arz prepared under those instructions 
a statement that a custom exists it must be 
assumed that the necessary proof was forth¬ 
coming boforo the Settlement Officer before 
that record was made —in other words, that 
there was proof which conclusively satisfied 
the Settlement Officer of the existence of the 
custom. 

It is in our opinion a mistake to treat these 
documents in the way in which the Courts 
below seem to treat them. We ought, in 
doaliug with the question of the existence of 
oustom, to begin with the last record. In 
this instance, the record was prepared in 
1885. If it is proved that records of custom 
are sot out in the oarlior wnjib-ul-arzes of 
I860 and 1833, that is, corroborative evidence. 
It is not proper to start with tho wajib-ul-arz 
of 1833 to consider whether it was possiblo 
that a custom could have grown up by that 
timo and then to proceed to consider subse¬ 
quent wajib-ul-arzes. The proper starting 
point is tho last wajib-ul-arz. 

We have it, therefore, that thoro is a very 
strong presumption here in favour of the 
existence of custom and it remains to bo seen 
I G—74 


what evidence was forthcoming by way of 
rebuttal. We disagree entirely with the view 
as to the evidence relating to the history of the 
village which has been taken by tho Court 
below. It seems to be clear on all hands that 
this was one of those numerous villages in 
which there was a superior proprietor and a 
number of inferior proprietors called hirtyas. 
It would seem that in the earlier short term 
Settlements which were made before the first 
Regular Settlement oame to be made under the 
Regulation of 1833, the revenue engagements 
were taken from tho superior proprietor. A 
reference to tho Gazetteer shows that in the 
earlier days of the British Administration this 
was the policy of tho Government. Later on. 
however, that polioy was changed and the 
practioe sprang up of taking the revenue 
engagement from the inferior properietor or 
birtya and providing for the rights of the 
superior proprietor by declaring that a certain 
amount of mahkana shall be payable to him. 

This is what has happened in the present 
case. It appears that in the year 1837 a 
certain petition was put in by a member of a 
family residing in this villago. He repre¬ 
sented that he himself and his co-sharers had 
been hirtyas in this village and had been in 
possession since the time of the Nawab Wazir 
of Oudh, that is to 6ay, since before tho 
year 1800. 

Tho object of this petition was to obtain 
tho revonuo ongagment, tho hirtyas apparently 
desiring, that tho sottlomcnt should bo mado 
with them and not, as heretofore, with the 
superior proprietor. Thero is nothing what¬ 
ever in tliis petition to indicate that it 
waB impossible in any way that a custom of 
pre-emption should have grown up by that timo 
or subsequently. It is not correct to say that 
if it is shown that certain property in tho 
courso of time becomes tho exclusive proporty 
of an entire family any custom relating to pre¬ 
emption must necessarily lapse. The true 
doctrine is that if the custom of pre-emption 
exists and if it so happens that the property to 
which it relates eventually comes into tho 
hands of a single individual proprietor tho cus¬ 
tom is there and thon extinguished. That, 
however, is not the case horo for, as wo have 
pointed out, in tho application which was 
mado in the year 1837 tho applicant stated 
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that there wore other people who were co- 
sharers with himself. 

On all hands, therefore, it is clear that the 
very strong presumption in favour of the exis¬ 
tence of custom which is to he based upon the 
wajih-ul arz prepared in the year 1885 has 
nob, in any way, been overturned by the 
evidonco of tho history of the village The 
case to our mind is a perfectly clear one, and, 
as wo have said, we must hold that the exist¬ 
ence of tho custom should, on this evidence, 
have boon held to he established. 

There romains tho question of tho con¬ 
sideration. It is stated in tho sale-deed that 
the property was being sold for the sum of 
R=. 2,999. Tho allogation of the plainti'.T was 
that the truo consideration was only Rs. 1,100. 

The Court of first instanco found on this 
issue that tho gonuino consideration for the 
sale was a sum of Rs. 1,G47 only. 

When tho plaintiff wont in appeal the ques¬ 
tion of consideration was raised again, but. in 
view of the finding to which tho learned .ludge 
came regarding the existence of tho custom, he 
diil not consider it necessary to decide this 
issue. It will now be necessary for us to remit 
an issuo to tho learned District Judge asking 
him to find the truo consideration for tho sale 
now sought to bo pre-empted. No further ovid- 
nuce will l)e taken. The finding of the learned 
Judge ought to bo returned to us with as little 
delay as possible, and ten days from tho dato 
of tho receipt of the learned Judges finding 
will bo allowed to tho parties to filo objections. 

Z. k. Tssue remitted. 


CALCUTTA HIGH COURT. 

Civil Rule No. 867 of 1923. 

March 10, 1924. 

Present : —Mr. Justice Suhrawardy 
and Mr. Justico Chotzner. 

KABIR UP-DIN MONDOL AND ANOTHER 
1) EC REE- HOLDERS —PETITIONERS 

versus 

EN TAJ MONDOL AND OTHERS — 

Judoment-pebtors—Opposite Party. 

Civil Procedure Code (Act V of 1'IOb). ss 115, 151,162 
— Decree »..«< m conformity with judgment—Application 


for amendment—Proper remedy—Court, inherent 
power of—Order refusing amendment—Revision—High 
Court, whether will interfere. 

Where the decree is not In oonformity with the 
judgment, an application lor review o{ the judgment 
i,* not the only romedy. Sections 151 and 152 of the 
Code of Civil Prooedure give the Court ample juris- 
diotion to correct mistakes, to pass such orders in 
tho exercise of the inherent power vested in the Court 
as may be necessary lor the ends of justioo, or to 
prevent abuse of the process of the Court. 

The inherent power of tho Court vested in it by its 
own constitution is not limited to seotions 151 and 
162 of the Civil Procedure Code 

An order dismissing ao application under sections 
161 and 152, Civil Prooedure Code amounts to 
a rofusal on tho part of tho Court to exeroise juris¬ 
diction vested ia it by law and the High Court oan 
sot it aside in revision under seotion 115, Civil Pro. 
oeduro Code. 

Civil rule in tho matter of tho order, dated 
the 28th April 1923 in Mis. Case No. 3 of 1923 
(ameudment of decree) arising out of mort¬ 
gage suit No. 195 of 1912 of the Munsif, 2nd 
Court, Katwa (Burdwan). 

Babu Prokash Chan Ira Majumdar, for the 
Petitioner. 

Babu Bar a nash V>a si Mukerjee, for tho Op¬ 
posite Party. 

JUDGMENT.— This Rule is directed 
against an order of tho Munsif of Katwa, 
dated tho 28th April 1923 refusing an ap¬ 
plication by the petitioner for amendment 
of tho final Kieoreo in a mortgage-suit. 
The learned Munsif suggested that the pro¬ 
per romedy of the plaiutiff was to apply 
for a review of tho judgment and dismissed 
the present application which purported to 
have been mado under sections 151 and 152, 
Civil Procedure Code, on tho ground that 
the deoreo sought to be amended was not 
in couformity with the judgment. In the 
preliminary deoroo thirteen persons had beon 
named as defendant againsts whom the decree 
was obtained. There was an appeal and 
on appeal thoro was some modification 
made by the Appellate Court. In the final 
decree only the names of four of the de¬ 
fendants appeared as judgment debtors, the 8 o 
aro defendants Nos. 1, 3, 4 aud 5. 10 

learned Munsif has based his opinion that; 
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the present application under section 151 
or section 152 was not maintainable main¬ 
ly on two facts noticed by him. In the 
first place, he says that there is no cleri¬ 
cal mistake in the final decree as the retuin 
of notices shows that only the names 
of those on whom notices of * nal decree 
were served wore entered m the decree. 
This statement of fact is not c ° rrcct - 
Wo have been takon through the record and 
wo find that there is proof of s 0 ™ 1 ^ 05 ° n ab 
least eleven of the defendants. All the defend- 
ants were mentioned in the preliminary decree 
except defendants Nos. 2 and 7. The other act 
on which be relies is that in the application 
for final decreo tho plaintiff stated the names 
of only those defendants who were principal 
defendants. This also is not correct, lho 
application has boen placed before us and 
we find that the plaintiff named no> loss 
than thirteen judgment-debtors therein. 'Lhcso 
facts have not been controverted by tho 
learned Vakil for the opposite party. That 
being, so, clearly, this is a case in which tho 
deoreo is not in conformity with the judg¬ 
ment. The order passed on the application 
for final deoreo made by the petitioner 
is in these terms : " riervioe of notice prov¬ 

ed. An affidavit filed in support of the peti¬ 
tion stating that tho decretal amount has 
not been realised from defendants. Time of 
grace expirod. No objection put in: ordered tho 
decree lie made fiual with costs.” Wo have 
observed that tho application for final deoreo 
mentioned thirteen judgment-debtors and the 
order passed by the Court upon it purported 
to pass final deoree against all the judg- 
ment-dobtors. Wo do not consider that the 
plaintiffs only remedy is to apply ior^ a 
reviow of judgment. .Sections 151 and 152, 
Civil Procedure Code, give tho Court ample 
jurisdiction to correct mistakes like the 
present, to pass such order in the exer- 
ciso of tho inherent power vested in the 
Court as may ho necessary for tho cuds 
of justice, or to provent abuse of the 
process of the Court. Wo may remark that 
the inherent power of tho Court as vested in 
it by its own constitution is not limited to 
sections 151 and 192, Civil Procedure Code. See 
the cases of Brijratnn v. Joynaratn <1) and 

(2) 23 Ind Cas- 410 ; 20 0. L J. 18 ; 18 C. \V. N. 

712. 


Barmanoge Singh v. Ram Gopal Achari (2). 
We think that the present case is one in 
which the Court should amend the decree. 


It has been argued by the learned Vakil 
for the opposite party that we have no jurisdic¬ 
tion to interfere with the order passed by the 
Court below under section 115, Civil Pro¬ 
cedure Code. The effect of the order com¬ 
plained against is that the lower Court 
has refused jurisdiction which it undoubtoly 
had under sections 151 and 152, Civil Proce¬ 
dure Code. We think that the result oi the 
order passed by the lower Court is likely to 
cause serious injury to the petitioner. We, 
therefore, hold that the order of the Court 
below should be set aside and that Court 
should be directed to dispose of tho peti¬ 
tioners’ application according to law. ’lhe 
opposite party will be entitled to take such 
objection as they may be advised to take 
at the time of the disposal ol this applica- 
tion. In tho ciroumstauces of this case, each 
party will bear his own costs of this Rule. 
Tho Rule is mado absolute on tho above 

terms. 

M K Rule made absolute. 

K. S. D. 

(1) 7 Iod. Cas 670 ; 07 0. 04 ». 


ALLAHABAD HIGH COURT. 

SECOND ClVIn APPEAL No. 135 OF 1924. 

February 28,1924. 

Present :— Mr. Justice Sulaimau. 

ClIAUPURl HAR SARUP— Defendant— 

Appellant 

versus 

BRIJNANDAN LATj and others— 
Plaintiffs—Respondents. 

A ira Tenancy Act (II of 1001), ss. 4 (5), 70— Tenant, 
whether includes rent-free grantee—Rent-Jrcc grantee, 
ejectment uf—Suit, whether cognizable in Revenue 
Court—Proper remedy. 

Undor flection 1, flub-clauao (5) of tba AgraTonau- 
oy Act. a teuantdoos not include a rout f roe grantee. 

11, therefore, a rent-free grantee baa been wrong¬ 
fully ojeoted by the zemindar no suit undor sec¬ 
tion 7'J of the Agra Tenancy Act oan bo brought 
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in the Revenue Court. The only remedy open to 
the rent-free grantee ia to sue in a Civil Court. 

Second appeal against the decree of the 
Subordinate Judge, Muzaffarnagar, dated the 
1st November 1923. 

Mr. M. A. Aziz, for the Appellant. 

JUDGMENT. —The only point raised in 
this case is that the present claim is bared by 
the principle of res judicata. The plaintiffs 
claimed to be the doblidars of the plot in dis¬ 
pute. Mr. Aziz admits that 'doblidar is the 
local name for a rent-free grantee. Previous 
to this suit the plaintiffs had brought a suit 
in the Revenue Court against the defendant 
alleging that the defendant was their tenant. 
The Revenue Court held that the defendant 
was not the plaintiffs’ tenant at all and 
directed that the plaintiffs should sue the 
defendant for possession in the Civil Court. 
The only point on which the judgment of the 
Revenue Court is conclusive is that no rela¬ 
tion of landlord and tenant subsisted between 
the parties. That judgment did not decide as 
to whether or not the plaintiffs wore the rent- 
free grantees. 

In the present civil suit the plaintiff's in no 
way tried to get round the finding of the 
Revenue Court that there was no relation of 
landlord and tenant between the partios. 
They claimed to be rent-free grantees and not 
tenants, nor do they allege that the defendant 
is their tonant. I do not, therefore, see how 
any question of res judicata arises in this case. 

1 may note that, under section 4, sub-clause (5), 
of the Agra Tenancy Act, a tonant does not 
include a rent-free grantee. It follows, there¬ 
fore. that if a rent-free grantee has been wrong¬ 
fully ejected by the ■zemindar no suit under 
section 79 of the Agra Tenancy Act can bo 
brought in the Revenue Court. The only 
remedy open to a rent-free grantee )6, therefore, 
to 6uo in a Civil Court. 1 am accordingly of 
opinion that this appeal is without any force. 

1 dismiss it under O. XU, r. 11 of the Code 
of Civil Procedure. 

K - s - £>. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 129 

of 1921. 

February 27, 1924. 

Present Mr. Justice Newbould and 
Mr. Justice Ghosh. 

JNANENDRA NATH ROY CHAUDHURY 

and others—Plaintiffs—Appellants 

versus 

RAM RANJAN BANERJI and others— 
Defendants—Respondents. 

Hindu Law—Alienation—Widoto gift by—Consent 
of reversioners, effect of—Surrender. 

Alionation by a widow with the consent of rever- 
sionors oan only be looked on as aflordiDg evidenoe 
that the alienation was under oiroumstances which 
rondered it lawful and valid; or, in other words, the 
oonsent of tho revorsioners affords presumptive evid¬ 
ence that the alienation by tbe widow was for 
legal neoessity. This prosumption cannot arise in 
the oase of a gift by the widow in favour of a 
stranger and it cannot possibly bo bold to be evidenoe 
of alienation for value for purposes of neoessity. 

Langasami Gounden v. Nachiappa Goundan, 50 Ind. 
Caa. 498; 46 1. A. 72; 4‘2 M. 523; 36 M. L. J. 193 ; 17 
A. L. J 536; 29 0. L. J. 539: 21 Bom L. R. 640- 28 0. 
W. N. 777; (1919) M. SV. N. 262; 26 M. L. T. 6;' 10 L. 
VV. 105 (P. 0.); followed. 

Tho surrender by a widow of her widow's estate oan 
only bo made in favour of tbe next reversioner. If 
the widow makes a gift of her husband's property 
in favour of a stranger and if tho reversioner has con¬ 
sented to tho gift being made suoh oonsont by the 
revorsioner oannot be hold to have oonfeired any 
title on the stranger beyond the life-interest of tho 
widow. 

Appoal against the decree of the Subordinate 
Judge, Murshidabad, dated the 15th Maroh 
1921. 

Babu Dwarkanath Chakrabarty, (with him 
Babu Kali Kinkar Chakrabarty and Oopendra 
Nath Das), for the Appellants. 

Babu Mohendra Nath Rou (with him Babus 
Dinesk Chandra Roy, Dev a Prasad Ghosh and 
Krishna Lai Banerji), for the Respondents. 

JUDGMENT. — This appeal is by the 
plaintiffs for the recovery of possession of cer¬ 
tain immoveable properties after declaration of 
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title. These properties originally belonged to 
one Gagan Chandra Roy Chowdhury who died 
in 1857 leaving a widow Kritartbamoyee Debi 
and a daughter by a predeceased wife Rangini. 
Rangini was married to one Chandra Sekhar 
Banerjee who resided in the house of his 
father-in-law. Kritartbamoyee made a gift of 
all the properties left by her husband Gagan 
in favour of Chandra Sekhar by a doed, dated 
the 4th January 1866. At that time the next 
reversioners of her husband’s estate were 
Rangini who, if she survived the widow, would 
get a woman’s estate, and Bishnu Chandra 
Banerjee who was the daughter s sou of 
Gagan's great-grand-father. Rangini died 
sometime after the execution of the dood of 
gift and Chandra Sekhar apparently remained 
in possession of the property. On the 16th 
December 1891 Bishnu Chaudra along with 
another person named Surondra Cal Roy 
Chowdhury executed a deed of release called 
a Nadabi Ekrar in favour of Chandra Sekhar 
with regard to those properties relinquishing 
thoir interest, and on the same day two docu¬ 
ments were executed by Chandra Sekhar, one 
in favour of Bishnu Chandra and the other in 
favour of Surendra Lai giving some properties 
to those persons. Surendra was an agnatic rela¬ 
tive of Gagan Chandra Roy Chowdhury Kri- 
tarthamoyoo died on the 14th l ebruary 1919. 
Bishnu Chandra had predeceased her. The 
present plaintiffs have brought the suit out of 
which this appeal arises for recovery of the 
properties left by Gagan on the allegation that 
thoy aro tho noxt reversionary heirs after tho 
death of Kritartbamoyee. These plaintiffs are 
the sons of Surondra Lai Roy Chowdhury who 
died in Ootober 1918. Tho defendants aro tho 
sons of Chandra Sekhar Banerjee by another 
wife whom ho had married after tho death of 
Rangini and grandsons. The dofendant No. 6 
ia tho hoir of Bishnu Chandra Banorjeo and 
dofendant No. 7 is tho transferee from defend¬ 
ant No. 6. 

Tho suit has been dismissid by tho Subordin¬ 
ate Judge and tho plaintiffs have preferred this 
appeal. It is not questioned that the present 
plaintiffs aro the reversionary heirs of Gagan 
after the death of his widow Kritartbamoyee. 
The only question that has been argued and 
which requires consideration in this caso is, 
what is tho effect of the transactions wo have 


already referred to with regard to the interest 
of the plaintiffs. 

It is contended on behalf of the plaintffs 
that Kritarthamoyee’s deed of gift in favour of 
Chandra Sekhar Banerjee could not give a 
complete title to the donee so as to affect tho 
interest of the plaintiffs. It is urged that at 
that time Rangini, the daughter, was alive and 
she was no party to this transaction. The 
subsequent affirmation of the transaction by 
Bishnu and Surendra in 1891 cannot confer a 
good title on the aliance, and in any caso a 
transfer by a widow with the concurrence of 
the then expectant reversionary heirs only 
raises a presumption that the transfer by the 
widow was for legal necessity, and as in the 
present case the transfer was only by way of 
gift tho defendants cannot rely ou any such 
presumption in this case, and tho plaintiffs are* 
therefore, entitled to succeed. The appellants 
rely mainly on tho principle laid down in tho 
caso of Uangasami Goundan v. E'ai'hiappa 
Gourulan, (l) decided by the Privy Council. 

It is contended ou behalf of the respon¬ 
dents that Chandra Sekhar acquired a good 
title by the transaction, and it is objected on 
thoir behalf that the question of Rangini hav¬ 
ing been alive at tho time of tho gilt by 
Kritartbamoyee should not bo allowed to bo 
raised here as it was not raised in tho Court 
below and, therefore, the defendants did not 
adduce any evidence that tho deed of gift by 
Kritartbamoyee was in concurrence with that 
lady, and it is pointed out that Rangini was 
an attesting witness to tho dood of gift. It 
is further urged that Bishnu Chaudra Baner¬ 
jee who was the next malo reversionary heir of 
Gagan iu 1866 bad consented to tho deed of 
gift being executed in favour of Chandra 
Sekhar at that time, as it appears from tho 
recitals contained in tho deed of release exe¬ 
cuted by Bishnu and Surondra. On these 
facts it is contended that tho gift in favour of 
Chaudra Sekhar was mado by tho widow 
with the consent and coucurronco of all the 
next reversioners and, therefore, it conferred a 
valid titlo to Chaudra Sekhar and tho plaint¬ 
iffs cannot, therefore, claim any intorost to 
the property. Reliance has been placed on a 

<1) 50 Ind. Ca9. 4S8; 1G I. A. 72; 42 M 523; 8G 

M. L. J. 4J3; 17 A. L- J. 53G; 20 C. L J. 530; ‘21 Bom. 
Tj. R. G40; ‘23 C. W. N. 777; (1010) M. W. N. 262; 26 
M. L T. 6; 10 L. W. 105 (I’.C.). 
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certain passage in the case of Rangasami 
Goundan v. Nachiappa Goundan (l)on behalf 
of the respondents. The passage on ■which 
they rely, which is at page 80 of the 
report in the Indian Appeals, runs thus:— 
The surrender once exercised in favour 
of the nearest reversioner or reversioners 
the estate became his or theirs and it was 
an obvious extension of the doctrine to 
hold that inasmuch as he or they were m 
title to convey to a third party, it came to the 
same thing if the conveyance was made by 
the widow with his or their consentIt is 
contended that the act of the widow should lie 
considered as a surrender in favour of the next 
reversioner, and the consent of the next rever¬ 
sioner to the deed of gift should be taken as a 
conveyance by the next reversioners in favour 
of the donee. That can hardly be a proper 
view of the transactions. The widow did not 
surrender her estate to the next reversioner. 
She made a gift in favour of a stranger. Thu 
surrender by a widow of her widow's .estate 
can only be made in favour of the next rever¬ 
sioners, and oven it it be assumed that the 
reversioners had consented to the gift being 
made by Kritarthamoyoe, we have to consider 
the offect of such consent. The principle laid 
down in liangasami Goundim's case (1) and the 
other cases decided by the Privy Council is 
that alienation by a widow with the consent 
of reversioners can only be looked on as afford¬ 
ing evidence that tho alienation was unJor 
circumstances which rendered it lawful and 
valid ; or, in other words, tho consent of tho 
reversioners affords presumptive evidence that 
tho alienation by the widow was for legal 
necessity. This presumption, however, cannot 
arise in the present case. Their Lordships 
observed in liuntjasami Goundan s ease (l) at 
page 85 of XLVI Indian Appeals: “ Being a 
deed of gilt it cannot possibly bo hold to bo 
evidence of alienation for value for purposos of 
necessity.'' Tho case is the samo hero. The 
consent of the reversioners then to tho aliena¬ 
tion made by the widow in this case cannot be 
held to have conferred any title on Chandra 
fcekhar beyond the life interest of the widow 
Kritarthamoyee. After tho death of Kritar¬ 
thamoyoe the plaintiffs would be entitled to 
the property left by Gagan. It is hardly neces¬ 
sary to point out that the plaintiffs are not 
affected by tho acts of their father rfurendra 


as they do not claim under him. They claim 
in their own right as heirs of Gagan. There 
is nothing, therefore, in this case whioh can 
prevent them from obtaining a decree. 

The appeal is allowed and the suit is de¬ 
creed. The title of the plaintiffs to all the pro¬ 
perties left by Gagan is declared. The plaint¬ 
iffs would be entitled to mesne profits from 
the date of the death of Kritarthamoyee up to 
tho dato of delivery of possession. 

The plaintiffs will get their costs as against 
the defendants iu this Court and in the Court 
below. 

m. b. Appeal allowed. 

K..S. D. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 373 of 1921. 

April 8, 1924. 

Present:—hit. Justioe Mukerji and 
Mr. Justice Dalai. 

RAM CHANDER AND ANOTHER— 

1 defendants—Appellants 
versus 

Musiimmal BHAGWATI alias BHAG- 
WAN DEI and another—Plaintiffs and 

LACHHMI NARA1N alias LACHHMAN 
DAS and others—Defendants— 
Respondents. 

Transfer <>j Properly Act UP of 1882), s. 55 (l) (;/) — 
Sale—Covenant lu indemnify vendee vn loss of prop¬ 
erty—Statutory coexmunt, whether excluded. 

Plaintiff* purchased certain property from the de¬ 
fendant* under a deed which reoited that if any por¬ 
tion of the property vva* lost aa a result of a olaim by 
any encumbrances. the vendors would indemnify 
tho vendees to iho extent of tho lo9* suffered. Sub¬ 
sequently, on a decree for tale being obtained by a 
mortgagee of the property, the plaintiffs had to pay 
a large sum of money to avoid sale. They then 
brought a suit to recover the amount from the defen. 
dants :— 

Held, (l| that tho express oovenant by the vondeo 
to pay a proportionate amount if any portion of the 
property was lost on account of a olaim on a prior 
enoumbranco, oxoluded tho statutory ooveuanl to be 
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found in seotion 56 (l) tg) of tbo Transfer of Property 
Aot; 

(2) that inasmuch as the parties substituted a writ, 
ten oontraot tor the statutory oontraot they could not 
now throw away tho written contract and rely on the 
statutory oontraot; 

(9) that as no portion of tho property bad passed 
out of the hands of the plainuffs-voadees. they were 
not ontitled to reoover the amount claimed. 

First appeal from the decree of the subor¬ 
dinate Judge, Aligarh, dated the 16th June 
1921. 

Mr. P. L. Banerji, for the Appellants. 

Messrs. N. P. Asthana and Patina Lai , for 
the Respondents. 

JUDGMENT. —Tho solo question involv¬ 
ed in this appeal is the interpretation of a 

clause of the sale-deed. 

Tho facts aro these : -Tho predeceesors-in- 
titlo of the plaintiffs obtained a sale-deed 
from some of the defendants and tho pre- 
decossors-in-titlo of others on 21th January 
1907 for a sum of Rs. 6,500. It was stated 
in tho sale-deed that the property was 
subject to only one enoumbranco of Rs. 4,000. 
It was further stated that there was no 
other encumbrance, and if any party either as 
a co-sharer or as an encumbrancer laid a 
claim and if, as the result of such a claim, 
any portion of the property was lost, the 
vendors would indemnify tho vendees to 
tho extent of the^whole of tho purchase- 
money in case the whole of tho prop rty was 
lost, or in tho oaso of a partial loss, to tho 
extont of a proportionate amount of tho 
purchase-monoy. 

What happened later on was this : A 
certain lady, Mutammat Parbati, brought a 
suit for the recovery of a largo sum of money 
by sale of tho property sold on foot of a mort¬ 
gage, dated 3rd December 1882 It is stated 
in one of tho grounds of appeal, and it is not 
denied by the other side, that the suit was 
dismissed by the Court of first instauco on the 
ground that this ancient mortgage had been 
paid off. On appeal, however, this Court hold 
that the mortgago subsisted and a dcoreo was 
made for sale of tho property. Tho result was 
that the plaintiffs had to pay a large sum of 
money amounting to Rs. 13,000 and odd. 
They, accordingly, instituted tho suit out 


of which this appeal has arisen for tho re¬ 
covery of the amount paid by them with inter¬ 
est and interest pendente lite. 

For tho defendants it was urged in the 
Court below, and it is urged in this Court, 
that the vendees took an express contract in 
place ol the statutory contract to he found in 
section 55 (1) ig) of tho Transfer of Property 
Act and that they are not entitled to recover 
anything. 

As we have stated, tho sole question for 
determination is whether the express contract 
in the sale-deed oxcludes the statutory con¬ 
tract mentioned above. 

We have already 6tatid what the contract 
was. The contract has been translated in 
the paper bcok as follows :— 

"We, our heirs and representatives have no 
sort of claim or title left to tho property sold. 
If, God forbid, any person comes forward as 
partner or co sharer and brings a claim, or if 
an encumbrance, etc., is found in respect of 
the whole, or part of tho property sold, 
and as a result of the claim the property 
passes out of tho possession of the vendees, 
we, the vendors shall, under that circum¬ 
stance, pay to tho vendees aforesaid tho con¬ 
sideration of this sale-deed to the oxtent the 
property sold passes out of their possession, 
together with the costs which may be incurred 
by thorn. 

There can ho no doubt that, at tbo time of 
tho sale contract, tho question did ,arise as 
to what would happen if a prior encumbrance, 
not mentioned in tho sale-deed, was discover¬ 
ed. There can be no doubt that the parties 
tried to solve the question. It was agreed 
that tho vendors would pay a propot tiouato 
amount, not exceeding the total sale price, if 
any portion of tho property was lost on account 
of a cla ; m on a prior encumbrance. It ap¬ 
pears to us that this express covenant exclud¬ 
ed tho statutory covenant already refer¬ 
red to It has been urged on behalf of 
the plaiutiffs-respondonts that the parties 
really did not contemplate tho position 
which has now arisen, that is to say, 
they did not contemplate that there would bo 
a decree for sale under a prior encumbrance 
and tho vendees would pay off that mortgago. 
But, in our opinion, this and many other con¬ 
tingencies could have arisen on account of a 
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prior encumbrance. For example, a prior 
encumbrance might have been by way of con¬ 
ditional sale. It could have been argued with 
equal force, that such a contingency was not 
contemplated by the parties. But we have 
clearly in the sale-deed, the covenant that in 
the caso of a prior encumbrance being dis¬ 
covered what would happen. The parties 
substituted a written contract for the statu¬ 
tory contract and, in our opinion, they cannot 
throw away the written contract and rely on 
the statutory contract. 

The result is that, in the circumstances 
that have happened, the plaintiffs are not 
entitled to any relief at all. No portion of 
the property has passed out of the hands of 
the vendees ; therefore, the circumstances in 
which alone they could claim damages have 
not arison. 

It seems to us that the vendors never con¬ 
templated that they would be called upon to 
pay anything more than the purchase price. 
This clearly shows that they never contem¬ 
plated that they would bo called upon to pay 
such a large sum as has been claimed. 

The result is that we set aside the decree 
of the Court below and dismiss the suit of the 
plaintiffs with costs in both Courts. The 
costs in this Court will include Counsel’s fees 
on the higher scale. 

N. H. 

K. s. D. Appeal accepted . 


PRIVY COUNCIL 

Appeal from the Madras High Court. 

November 26, 1923. 

Present :—Lord Dunedin, Lord 
Fhillimore, Sir John Edge and 
Mr. Ameor Ali. 

MALIREDDI AYYAREDDI -Appellant 

I'C.rsus 

ADUSUM1LLI GOPALAKRISHNAYYA 

AND ANOTHER —RESPONDENTS. 

Transfer of Property Act {IV of 1S8*), s. 101 — Mort- 
</«</> s, several—Payment of curlin' mortgage by owner. 


effect of—Priority charge, whether kept alive—Pre¬ 
sumption. 

In India, where there are several mortgages on a 
property, the owner of the property eubjeot to the 
mortgage may, if he pays oB an earlier oharge, treat 
himself as buying it and stand in the samo position 
as his vendor; or, to put it in another way, he may 
keep the inoumbranoe alive for his benefit and thus 
come iu before a later mortgagee. Where there is no 
indication to the oontrary, it must be presumed that 
the owner inlendod to keep alive the previous oharge 
if it would bo for his benefit. 

Qokaldas Gopaldas v.Puranvial Prcmsukh Das, 111. 
10 C. 1035; A. 126; S Ind. Jur. 396; Sar. P. C. J. 648; 6 
Ind. Deo (N. S ) 692, (P. C.); Dimbundhu Shaw Chow- 
dhury Jogmaya Dasi, 29 1. A. 9 ; 29 0. 164 ; 12 M. L. 

J 73 ; 4 Bom L. R. 288 ; 6 C. W. N. 209, (P. C.) ; 
Mahomed Ibrahim Bosscin Khan v. Amrika Pershad 
Singh, 14 Ind. Caa. 496 ; 39 I. A. 68 ; 11 M L. T. 266; 
(1912) M. W N. 367 ; 9 A. L. J. 832 ; 14 Bom. L. R 
280 ; 16 O. W. N. 505 ; 16 C. L. J. 411 ; 22 M. L. J. 
463 ; 39 C. 527 (P. C ) followed. 

For the purposes of this rule it i3 immaterial that 
the oharge paid ofi comprised properties not inoluded 
in tbo other oharges. 

The rule, however, ie not applioable if the owner 
had personally covenanted to pay the later mortgage- 
debt. 

Appeal from the judgment of the High 
Court, Madras, dated the 26th January 1920, 
affirming the judgment of the Sub-Judge, 
Masulipatam. 

Mr. K. V. L. Narasimham, for tbo Appellant. 

Mr.Z?. Duhe, for the Respondent. 

JUDGMENT. —Certain Indian land¬ 
owners within the district of Masulipatam 
effected 1st, 2nd and 3rd mortgages on their 
property; the 1st and 3rd being on the lands 
alone, the 2nd on the crops also. They wore 
afterwards sued to judgment by some creditors 
for ordinary debts, and their lands were sold 
in execution of the judgmont but subject to 
the mortgages The purchaser of the equity 
of redemption was one Pingala, who paid 
rupees 1,000, and thereout the judgment-debt 
was satisfied. 

The second mortgagee then instituted his suit 
to enforce bis mortgage, making the original 
mortgagors the third mortgagee and Pingala 
defendants; uud having obtained judgment, be 
from time to time obtained orders for sale 
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of the crops. In one case it would seem as if 
the orops were aotually sold in execution ; in 
otherB, Pingala, or the present respondents who 
bought Pingala’s interests during the course of 
the proceedings, paid the second mortgagee 
sums of money and saved the crops from seizure. 
While this was going on, the third mortgagee, 
who is the present appellant, brought a suit, 
making the original mortgagors and Pingala 
parties ; and in this suit the lands were sold 
out and out, freed and discharged from the 
mortgages. After payment of the amount due 
to the first mortgagee and the expenses of the 
sale and so forth, there remained in Court to 
the credit of the cause a sum of Rs. 1,327 
with some annas and pies. 

The respondents, the purchasers from 
Pingala, who had been added as supplemental 
defendants in the suit brought by the appel¬ 
lant, thereupon claimed to be subrogated to 
the second mortgagee, and in right of the 
latter, to receive this sum out of Court. They 
made this olaim on the 22nd July 1918, for 
the following reasons : At the time of the 
decree in favour of the third mortgagee which 
was made on appeal by the High Court on the 
13th February 1917, there was still due to 
the second mortgagee the sum of Rs. 1,990. 
Now, the decree of the High Court provided 
that Pingala or his assignees should he at 
liberty to pay the amount duo under the decree 
obtained by the second mortgagee, and that, 
by doing so. they would he relogated to the 
rights of that mortgagee. Accordingly, the 
respondents paid Rs. 1,990 to the second 
mortgagee, and on the 20th of December 
1917, full satisfaction by payment through 
the Court was recorded. 

The application of the respondents for the 
payment out of the money in Court was 
resist'd by the appellant, who contended 
that, when the owner of a property subject 
to several mortgages pays oil a prior mortgage, 
ho is not entitled to stand in the shoes of 
the prior mortgagee but is to bo taken as 
clearing the property from prior incumbrances 
for the benefit of the later mortgagee. 

Now, quite apart from tho general law on 
the subject, tho dccreo of tho High Court, 
from which there was no appeal, had pro¬ 
vided that in respect of any payment mado 
by the owner of tho property to tho second 

I C—75 


mortgagee he should acquire the right of the 
second mortgagee. This would be sufficient 
for the determination of the question immedi¬ 
ately in dispute, because tho sum in Court, 
Rs. 1,327 odd, 'is less than the sum of 
Rs. 1,990 which the respondents paid to 
the second mortgagee when final satisfaction 
was entered. And accordingly the Subor¬ 
dinate Judge had no difficulty in deoiding the 
immediate application in favour of the res¬ 
pondents. 

From this decision the present appellant 
appealed to the High Court at Madras. This 
Court, in affirming the actual decision, went 
further and stated a principle in accordance 
with which the present respondents will not 
only be entitled to stand in the shoes of the 
second mortgagee in respect of Rs. 1,990, 
paid at the time of the final satisfaction, but 
also in respect of several payments that they 
or Pingala had made from time to time-to save 
the crops from being seized. This question, as 
the Judges in tho High Court rightly pointed 
out, was not determined by tho previous dec¬ 
ree of the High Court, which only affected 
payments made subsequent to that decree. 

It is, therefore, necessary to investigate mat¬ 
ters a little more closely. It is now settled 
law that where in India there are several 
mortgages on a proporty, the owner of the 
proporty subject to tho mortgages may, if ho 
pays off an earlier charge, treat himself as 
buying it and stand in tho same position as 
his vendor, or, to put it in another way, ho 
may keop the incumbrance alive for bis benotit 
and thus come in before a later mortgagee. 
This rule would not apply if the owner of the 
property had covenanted to pay the lator 
mortgage-debt, hut in this case there was no 
such personal covenant. It is further to bo 
presumed, and indeed the statute so enacts 
(Tranefor of Property Act, seotion 101), that 
if there is no indication to tho contrary tho 
owner has inteuded to have kept alivo the pre¬ 
vious charge if it would bo for his benefit. 

So far, therefore, as Pingala or the respon¬ 
dents can bo supposed to have bought the 
rights of tho second mortgagee at tho various 
times when they paid Bums to him, eo far they 
are entitled to stand in his shoes and claim 
priority over tho present appellant, who is tho 
third mortgagee. This could hardly bo disputed 
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by Counsel for the appellant, having legard 
to the decisions of this Board. [ Gokaldas 
GopaJlis v. Puianmal Premsukli Da i (l), 
and Dinobunlu Shut) Ghowdhury v. Jagmaya 
Dasi (2), and Mahomed Ibrahim Hessein Khan 
v. Amrika Pershad Singh (3).] Tho point, 
however, on which lie really relied arose 
under tho poouliar conditions of the second 
mortgage, which was upon the crops as well 
as upon tho land. Ho contended that sums 
paid to the second mortgageo to save tho crops 
from seizure must he deemed to he sums paid 
in reduction of the socond mortgago, and not 
purchases pro tanto of that mortgage. 

Their Lordships fa : l to follow the conten¬ 
tion. There was an incumbrance upon a com¬ 
posite security, land and crops. It became 
necessary for the owner subject to the incum¬ 
brance, to pav sums of money to the incum¬ 
brancer to prevent his enforcing his charge 
from time to time. The incumbrancer could 
sell his chargo or portions of his charge to 
anyone, and thero is nothing in law or good 
sonse to eliminate tho owner of tho proporty 
from tho list of possible purchasers. It is to 
tho benefit of tho owner that the proceedings 
should bo doomed to bo a purchaso and not a 
redemption, and no reason appears why it 
should not bo assumed that he intended to 
act in tho way most beneficial to himself. 

Tf, instead of tho mortgago being on lands 
and crops, it had boon on three separate estates, 
and proceedings had been taken against one of 
them only, monoy paid to savo off such 
proceedings might cortainly bo considered to ho 
pumhaso-monoy aud not redemption-money. 
So in the case of theso crops. Any sums paid 
by Pingala or tho respondents to savo the sale 
of crops should bo deemed to be pio tanto 
purchases of tho second mortgage. It is sug¬ 
gested by tho appellant that tho sum of 
Rs. 2,053 odd received in April L914, was 
not paid by Pingala but was tho fruits of a 
sale in execution If this should preve to bo 
so, and thore is nothing to qualify it, tho pro- 

(1) 11 I. A. 12G; 10 C. 1035; 8 lad. Jur. 896 ; 4 
Bar. P. C, J. 543; 5 lad Doc. (N. B ) 692 (P. C ). 

(2) 29 1 A. 9:29 0.154 12 M. L J. 73; 4 Bom. 
L. R. -238; f- C. W. N. 209 (P. C.). 

(3) 11 lad. Cas. 49G; 3 J-I. A. G8: 11 M. L. T. 265; 
(1912) M W. N 8G7; 9 A. L. J. 3:,2 ; 14 Bom. L. R. 
280; 16 C. W. N-506; 15 C. L. J. 411; 22 M. L. J. 463; 

O. 527 (P. C.). 


sent respondents would not in respect of that 
sum be entitled to stand in the shoes of the 
second mortgagee. But in all cases where 
they have paid the money, they are entitled to 
the benefit. A fortiori they are entitled to keep 
the order made in their favour by the Judge 
of the Subordinate Court and confirmed by the 
High Court, and to have the money in Court 
paid out to them. Their Lordships will, there¬ 
fore, humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant: Mr. E. Dalgado. 

Solicitor for the Respondents: Mr. Hy. 
S. L. Pa'.ak. 

PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 30 of 

1923 and Civil Revision No. 71 of 1923, 

October 23, 1922. 

Present :—Mr. Justice .Twala Prasad 
and Mr. Justice Foster. 

LACHHMAN LAL -Opposite-Party — 

Appellant 

versus 

PADARATH SINGH and others— 
Petitioners—Respondents. 

Civil Procedure Code (Act V of 1903), ss. 96 (:i), 141, 
applicability of—Execution of decree—Compromise, 
order passed oti—Appeal, uhclhcr lies. 

Sootioa 96 8) ol tho Civil Procedure Code is res¬ 
tricted to suits only and cannot be extended to exe¬ 
cution proceedings. 

Seotion 141 of tho Civil Procedure Code is oonfined 
entirely to prooeodings in original suits and does 
not regulate appeals from orders in exeoution pro¬ 
ceedings. 

Appeal from tho order of tho Distriot Judge, 
Gaya, dated tho 6th January 1923, reversing 
the order of tho Subordinate Judge, Gaya, 
dated the 28th Ootober 1922. 

Mr. S. C. Mitra, for the Appellant. 

Messrs. A. 13. Mukerjee and Shiveshioar 
Dayal, for the Respondents. 
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JUDGMENT. 

Jwala Prasad, J. —Miscellaneous Appeal 
No. 30 and Civil Revision No. 71 of 1923 arise 
out of an order passed on the 6 th January 
1923 by the District Judge of Gaya in connec¬ 
tion with execution proceedings. The decree- 
holder is the applicant before us. He had 
obtained a compromise-decree against the 
opposite party on the 27th Juno 1921. As the 
deoreew-snot satisfied, he levied execution 
thoreof in April 1922, and the properties of the 
judgment-debtor were sold in throe lots on the 
28th Juno 1922, fetching altogether Rs. 1,077 
which exactly covered the amount due under 
the decree. The judgment debtor applied under 
O. XXI, r. 90, to have the sale set asido which 
led to Miscellaneous Judicial Case No. 42 of 
1922. On 12th September 1922 the partios 
61ed a joint potition of compromise, by tho 
terms whereof the sale was to bo set aside 
upon the judgment-debtor paying up a sunn of 
Rs. 1,160 to tho deoreo-holder up to tho 25th 
October 1922. The 26th October was a 
holiday, and on the 27th October tho judg* 
ment-debtor 61ed a petition stating that lie 
had tendered the aforesaid sum of Rs. 1,160 
on the 25th Ootober to the decree-holder and 
that he refused to accept the samo and that 
whon the judgment-debtor oame to Court to 
put in the money ho found that the Court 
had risen for tho day. Ho, therefore, asked 
for a chalan to deposit the money, and prayed 
that the sale bo set aside. Tho Court allowed 
the judgmont-dobtor to depositt he money ^ at 
his own risk.” In tho meautime, on tho 25tb 
Ootober 1922, the Court had passed an order 
stating that the judgment-debtor ha i failed to 
pay up the money as compromised and that 
the sale be confirmed and the execution caso 
dismissed on part satisfaction. 1 he Court lur- 
ther dismissed tho Miscellaneous Judicial C use 
No. 42 of 1922, that is, tho proceeding institut¬ 
ed by it upon the application of tho judgmeut- 
dobtor under O. XXI. r. 90. The result of 
tho order of the Subordinate Judge has been 
that the sale is confirmed. 

Aggrieved by the order of tho Subordinate 
Judge, the judgment-debtor appealed to the 
District Judge who, by his order of the 6 th 
January 1923, remanded the case with direc- 
ions to dispose of tho application of the judg- 


ment-debtor of the 27th October 1922 after 
taking evidence. 

Mr. Mitra, on behalf of the decree-holder, 
contends that this order of the District Judge 
is without jurisdiction, inasmuch as no appeal 
lay to him from the order of the Subordinate 
JuJge passed on tho 25th October 1922. Mr. 
Mitra says that the order of the Subordinate 
Jud^o was passed on compromise and, there¬ 
fore? no appeal lay from that order under sec¬ 
tion 96, clause (3), of tho Code of Civil 1 roce- 
dure The judgment-debtor s contention is 
that the order of the Subordinate Judge was 
passed in contravention of the compromise, 
inasmuch as he had tendered the money on 
the 25th October well within tho time fixed by 
tho terms of the compromise for payment 
of tho samo. If this contention is correct, 
section 96 of the Civil Procedure Codo can, 
in no case, apply. That section would also 
seem to lie inapplicable inasmuch as it is res¬ 
tricted to suits only and cannot bo extended 
to execution proceedings. Reliance is placed 
upon section 14L of the Code which says that 
tho procedure laid down in rogard to suits shall 
bo followed, as far as it can bo made applicable, 
in all proceedings in any Court of Civil Juris¬ 
diction. The history of the legislation has been 
fully summarised in Dr. Mulla s (now lion ble 
Mr Justice Mulla) Codo of Civil Procedure, 
7th edition, page 307. The section corresponds 
to section 647 of the old Code of 882, and tho 

conflict between tho different High Courts of 

Calcutta. Allahabad aud Bombay was set at 
rest by an explanation being added to the sec¬ 
tion excluding the application there of to exe¬ 
cution proceedings. Tho Privy Council decision 
in the case of Thakur Prauul v Sheikh tutor - 
ullah (1) construed tho section, as it thou 
6 to Oil without the explanation, as being con¬ 
fined entirely to original matters instead ol to 
suits Tho present section 141 has taken ad- 
vantage of the discussions in tho authorities 
quoted above and is worded in such a manner 
as to leave no manner of doubt that it is con¬ 
fined entirely to proceedings in original suits. 
We are, however, relieved of tho question in 
view of tho fact that the judgment-debtor s 
application was under O. XXI, r. 90 to set 
aside the sale and that the result of tho order 

(1) 17 A. 106 ; 22 1 A. 44 : 5 »!• I*. J. 3 ; G Sar. 

1-. C. J- 520 ;8 lad. Pec. (N. b ) 393 P- c )• 
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of the Subordinate Judge of the 25th October 
1922 has been to disallow the application and 
to confirm the sale. The Code expressly pro¬ 
vides for an appeal from suoh an order ; vide 
O. XLIII, r. 1 (j). Therefore, we have no 
hesitation in overruling the contention of 
Mr. Mitra and in holding that an appeal pro¬ 
perly lay to the District Judge. 

Upon merits also we have no hesitation in 
holding that the view taken by the learned 
District Judge is correot and that the judg¬ 
ment-debtor is entitled to have the allegations 
made by him in the petition of the 27th Octo¬ 
ber 1922 fully investigated and that if his 
allegations be true ho acted well within the 
terms of the compromise petition, and the sale 
should have been set aside. 

In the result, the appeal and the application 
are dismissed with oosts which will be cal¬ 
culated according to scales for appeal. There 
will bo no separate costs in the application. 

Foster, J. —I agree. 

K - Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 306-B of 1923. 

March 10, 1923. 

Present: —Mr. Kiukhede, A. J. C. 

RAJARAM and another—Plaintiffs— 

Appellants 

versus 

UAPU--Defendant—Respondent. 

Evidence [Adi oj 1872), ss. 102, 114— Durden of 
proof — Party % duty oj —Onus, when shifted. 

A party is bound to disohargo the bu rdou that 
liesonbimby adducing evidence on his own side, 
Cut ho can also su-tain tho onus cast on him by the 
facts be may elicit by cross-examination of the 
opposite party's witaossos. 

PlaintiS sued to rccovor possession of a house on 
the strength of a sale-deed oxocuted in his favour by 
tbe defendant almost twelve years before the date of 
tho suit. The defendant had boon in possession of 
tbe bouse throughout without paying any rent and 
without having exeouted any rent note, 'ihe defond. 


ant admitted the execution of the sale-deed but 
pleaded that the sale wag not real or fat oonsidera. 
tion and was not intonded to be aoted upon ; 

Held, that, under the oiroumstanoes, it was legiti¬ 
mate to infer that the sale was without considera¬ 
tion and the onus was on the plaintiff to show that 
consideration had passed, in spite of the faoi that 
theoxecution of the sale-deed had been admitted by 
the (defendant. 

Appeal against the decree of the Additional 
District Judge, Amraoti, in Civil Appeal No. 68 
of 1923, dated the 23rd July 1923. 

Mr. D. T. Mangalmoorti, for the Appellants. 

Mr. Ii. R. Jay want, for the Respondent. 

JUDGMENT. —The present appellants 
claimed to be purchasers of a house belonging 
to one Bapu under a sale deed, dated 1st July 
1910. This suit was instituted by Rajaram, and 
Fandurang, who is the co-purchaser with 
Rajaram, was joined as defendant No. 2. The 
vendor Bapu was in possession of the house in 
spite of the sale, without payment of any rent 
and without executing any rent note. The 
presont suit was instituted on 30th June 1922 
just a day before it would have become time- 
barred. The defence was that the sale was 
not real and intended to take effect and, that, 
it was not for any consideration and further 
that it was intended to defraud oortain 
persons. The first Court decreed the claim. 
The defendant No. 1, therefore, appealed. The 
Court of appeal has held that the vendor 
Bapu has failed to establish the fraudu¬ 
lent nature of the transaction by his own 
evidenco, but has observed that, although 
there was nothing for plaintiff to rebut 
still he chose to givo evidence whioh went 
against him. It, therefore, held that plaint¬ 
iff was not entitled to the relief claimed 
by«him. The vendees have come up in 
second appeal and they contend that the lower 
Appellate Court has wrongly held that the 
onus was shifted to the plaintiff to prove the 
passing of consideration. 

In my opinion the deoision appealed against 
can be well supported on authorities. On the 
case sot up by the defendant No. 1 the initial 
burden was undoubtedly on him to substantiate 
his defeuoo. A party is no doubt bound to 
discharge the burden that lies on him by ad¬ 
ducing evidence on bis own side, but be can 
also sustaiu the ouus oast on him by the facta 
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he may elicit by cross-examination of the oppo¬ 
site party's witnesses. See ftlati Kahanji v. 
Dipchand Virchand (1),quoted with approval in 
Bhagwant v. Kedari (2). The lower Appellate 
Court was, therefore, right in considering that 
the onus was shifted to the plaintiff, but that 
latter's own evidence threw groat suspicion 
on the genuineness of the sale-deed, dated 
1st July 1910. There is yet another aspect of 
the oa 60 which justifies the conclusion that the 
sale must not have been intended to pass 
ownership. The fact that the vendees are out 
of possession and that the vendor has all along 
been in possession for nearly 12 years and 
that the suit is lodged practically on the last 
day of the limitation, clearly gives riseito the 
inference either that the sale was uot a real 
transaction, or that possession was withheld 
because no consideration was passed or intend¬ 
ed to be passed under the 6ale. Under such cir¬ 
cumstances, the onus of proving either the real¬ 
ity of that transaction or the passing of 
the consideration would rest on the plaint¬ 
iff and net on the defendant-vendor, whoso 
possession has remained undisturbed so long. 

The delay on the plaintiff's part in suing 
for possession for nearly 12 years ought, 
in the ordinary course of things, to give rise to 
some adverse inferences against him. It was 
neoossary for the plaintiff to explain away his 
want of possession, and non-recovery of any 
ront from the vendor for all these 12 years. 
He could have succeeded by adducing clear 
proof of the passing of the consideration for 
tho sale, and by showing that he had 
acquired the title and that the Vendor 
was in possession on his account. But tho 
lowor Appellate Court has held that his 
evidence is quite unconvincing, in Achobandil 
Kuan v. Mahabtr Prasad (3), which was a 
case of a vendee suing alter the lapso of 8 
years for possession of the property purchased 
under a registered deed of sale tho execution 
of which was admitted by tho vendor, but of 
which tho vendor hud denied receipt of con¬ 
sideration, and in which tho plaintiff had 
produced no evidence in proof on tho payment 
of consideration, Oldfield and Tyrrell, JJ., 
held that although under ordinary ciroum- 

(1) 5 B. H C, it. A. C. J. 81 

(2) 26 13. ‘202 at p. 207 : 2 Born. L. It. 086. 

(3) 8 A. 641 ; A. SV. N. (1886) ‘24'2; o lud. Deo. 
IN. b.) 880. 


stances the party to a deed duly executed and 
registered who alleges non-payment of con¬ 
sideration is bound to prove his allegation, 
the fact that the plaintiff and his predecessor 
had silently submitted to the withholding of 
possession for a period of 8 years, combined 
with the continuous possession of the vendor, 
favoured the allegation of the latter that 
possession has been withhold beoause of the 
non-payment of the consideration, and raised 
suoh a counter-presumption as to make it 
inoumbent on the plaintiff to give evidence 
that consideration had in fact passed. This 
case was followed with approval in Uihari v. 
Bamchandra (4), which was a case of usufruc¬ 
tuary mortgagees who were never given 
possession of tho mortgaged property and did 
not attempt to recover possession until the 
period of limitation had almost expired. Sir 
John Stanley, C. J„ and Justice Banerji held 
in that case oua plea raised by the defend¬ 
ant, that the burden of proving that consider- 
tion had passed was rightly shifted to the 
plaintiff'. There, as in this case, tho lowor 
Appellate Court did not place any reliance on 
tho oral evideuco adduced on either side, but 
finding that no stops were taken for recovery 
of possession for a period of 12 years all but 
one day, drew the inference from this that no 
consideration was passed. The learned Judges 
observed as follows iu this connection.— 

Tho fact that no step was taken by tho 
plaintiffs for so long a period raisos the pro¬ 
sumption that tho plaintiffs did not consider 
during this long period that they were outitlod 
to possession. Wo think that such au inference 
is, under the circumstances not, unreasonable, 
and that tho Courts below wore justified under 
the circumstancos in throwing upon tho plaint¬ 
iffs the burden of proving as a fact that con¬ 
sideration did pass. Tho case is very similar 
to that of Achobandil Kuari v. Mahabir Prasad 
(3).” 

Those observations are vory appropriate 
and apply with full force to the present caBo. 

In bho peculiar circumstances of the caso bo- 
foreme, I would,therefore, notonly infer that no 
consideration had passed but would say that it 
wa3 not passed because it was never intended 
to pass, and further that it was nob intended to 
pass because there was no intention to part 
with, or acquire, title and possession, and that 

14) 10 IuJ. Gad. y27 ; 83 A. 483 . H A. L. J. 368. 
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the vendees’ silent submission to the vendor’s 
withholding possession (or nearly 12 years 
was oon6istent with such intention. The 
lower Appellate Court’s view, therefore, does 
not appear to me to be erroneous or unsound 
in any way. The appeal, therefore, fails and 
is dismissed with costB. Costs in the Courts 
below will be paid as already ordered. 

N. ji Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 295 of 1923. 

December 13, 1923. 

Present :—Justico Sir Jwala Prasad, Kt. 

THAKUR PRASAD LAL -Petitioner 

versus 

SUKHLAL SINGH—Opposite Party. 

Civil Procedure Code ( Act V «J 1908), s. 151, XXI, 

r ^00 —Execution ofdccrte—Dispossession—Application, 

dismissal of, for default— lhstoralion-Inhcnnl poiver 
of Cmu t. 

Ao application under 0. XXI. r. 100 of the Civil 
Procedure Codo must be entertained and dnpobed of 
according to law. 

Wheio the order passed on. suob au application 
was, ** Petitioner absent File" ; 

Held, that the order was not legal and tho petition¬ 
er was entitled to have tho application properly 
registered and disposed ol and that the application 
could not bo treated as having been dismissed in 
dotault and no question o! restoration arose. 

A Court has ample jurisdiction under seotion 151 
ol tho Civil Proceduro Code to restore an application 
under O. XXI, r. 109 of the Code which has been dis¬ 
missed in default. 

li a m Narain v. Ramdlu in Singh. 72 Ind. Cas. 668, 
4 p. L. T. G47, followed. 

Revision from the order of the Suboriinrte 
Judge, Deoghar, dated the 12th April 19-3. 

Mr. Satya Sunder Bose, for the Petitioner. 
Mr. P. c. Hay, for the Opposite Paity. 
JUDGMENT.— This is an application 
against the order of the Subordinate Judge, 
dated the 12th April 1923, directing the 
restoration of an application made by tho 


opposite party under O. XXI, r. 100 of the 
Civil Procedure Code. 


The learned Vakils on both sides have argued 
the most contentious point, namely, as to 
whether O. IX, r. 4 of the Code applies to an 
application under O. XXI, r. 100. In the 
course of their arguments they have taken 
me through all the authorities on the subject, 
which are very voluminous, and the conflict 
ing views taken by the Judges of the different 
High Courts. Amongst those cases may be 
mentioned the following :— 


(1) Bhubaneshwar Prasad Singh v. Tilak- 
dhari Lai (1), Special Bench decision which 
held that O. IX. r. 9 does not apply to an 
order passed under O. XXI, r. 90; 


Satya Narayan Lalv. Gobind Sahay, (2) 
(1918), a decision of a Division Bench of this 
Court to the contrary. 


The recent decision referred to is that 
of Sheonandan Ghowdhury v. Debi Lai Chow- 
dhury (3). In that case Mr. Justice Das held 
that O. IX, r. 4, does apply to an application 
under O. XXI, r. 100. As regards the Special 
Beuch deoisiou referred to above he says: 
“ Though the deoision itself is binding on me. 
I do not think that I ought to be compelled 
to accept that which logically follows from 
that decision as equally binding on me, ospeoi 
ally as I consider that the decision in Bhuba¬ 
neshwar Prasad Singh v. Tilakdharilal (1), 
needs re examination." 


I have also been referred to several decisions 
>{ the Calcutta High Court, notably to that 
>f Sir Lawreuoe Jenkins in Bari Charen Ghose 
r. Banmatha Nath Sen (4), which held that 
1. IX, r. 13 does not apply to an application 
ruder O. XXI, r 100. 

All the decisions have been founded upon the 
pronouncement of their Lordships of the J u<li‘ 
jial Committee in Thakur Prasad v. Fahrul- 
lah, (5), aud upon the construction of seotion 
i a i kVw* Hivil Pmoadure Code. 


1 ) 49 Iud. Caa. 617; 4 P. L. J. 136 ; (1919) P* 
2 >' 49 W Caa. 951; 3 P. L J. 250; 4 P. h.^103. 

I; £ I r d A 0, '»fk “ S»V» 18 M- t ?*6S»r. 

c. j. 526; 8 lnd Deo. (N- 8.) 8l>8 (P. C.). 
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Recently I had to consider this question in 
the case of Lachuman Lai v. Padarath 
Singh (6), Mr. Justioe Das does not refer in 
his deoision in Sheonandan Chowdhury v. Dehi 
Lai Chowdhury (3), to his earlier deoision in 
Babu Jugul Kishore v. Bechinder Mohan (7), 
wherein he seems to have taken an entirely 
contrary view. 

In view of the decision given by Mr. Justice 
Das, which, to a large extent, conflicts with the 
view taken by the Special Bench of this Court 
and with his own view in the case referred to 
above, I would have been inclined to refer thi 3 
case to a larger Bonch ; but as I was thinking 
of doing so I looked into the record of the case 
and it seemed to me that a referenco in this 
particular case would not be necessary. 

The Court in the present case does not seem 
to have acted under O. IX, r. 4, as was the 
basis of the contention of the learned Vakil on 
behalf of the petitioner, nor was the application 
of the opposite party ever made under that 
provision of the law. On tho Ilth November 
1922 tho opposite party made an application 
under O. XXI, r. 100, affixing lalbana (Court- 
fee) for service of notice upon the opposite 
party. That application was headed O. XXf, 
r. 100, and under the law the application had 
to be entertained and disposed of. On the 11th 
November, when the application was filed, tho 
Court on the margin theroof noted “ with case 
on 18th November 1922.” On 18th Novem¬ 
ber 1922, the Court made tho following note : 

Petitioner absent. Put up on 20th Novemb¬ 
er 1922." On 20th November 1922, it is noted 
in the margin that “ Petitioner still absent 
File”. 

The opposite party thon, on tho 14th 
Deoombor 1922, made an application asking 
for the hearing and disposal of his original 
application made on tho 11th November 1922. 
No doubt, in his application the opposite party 
has in the end asked for tho restoration of his 
former application, but there was nothing to 
bo restored, inasmuch as the first application 
was not disposed of in accordance with law. 
The Court had not rojeoted or dismissed it, 
but had simply ordered it to be filed on 
aooount of the absence of tho opposite party. 
This kind of order is not sanctioned by tho 
Code nor has it auy meaning. The practice 

(6) 70 Ind. Gas. 594; 4 P. L- T. 735 

(7) 52 Ind. Cas. 416 


of noting the word “ File " in judicial matters, 
suoh as the present one, has been fully dis¬ 
cussed by mo in a case of this Court. 

Tho opposite party was entitled to have his 
application properly registered and disposed of. 
The application does not seem to have been re¬ 
gistered nor was any order sheet started in 
connection therewith. All orders are written 
on the margin of the application. The mothod 
employed by the Court below is irregular. 
Even if tho Court below meant to dismiss the 
application by the word “ File ” employed by 
it, it had ample jurisdiction to retore it under 
section 151 of the Civil Procedure Code. No 
authority is needed upon tho point, for the 
power vested under section 151 is wide enough: 
vide Ram Narain v. Ramdhan Singh (8). 

The application is, therefore, dismissed with 
costs. Hearing fee two gold mohurs. 

K - Envision dismissed. 

*9) 72 Ind. Ca*. Pfi3; 4 P. L. J G47. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No 840 of 1922. 

December 3, 1923. 

Present :—Mr. Justice Kauhaiya Lai. 

MAN SINGH— Defendant—Appellant 

versus 

MADHO SINGn and others - 

P LA INTI FFS -R ESPONDENTS. 

•■I n r a Tenancy Act (TI of 1 <01 >. s. 57 _Occupancy 
tenant, grove planted by—Trees, whether belong to Zc. 
inindar or tenant—Suit to recover value of tree ap¬ 
propriated by tenant, nature, of — Appeal, second—Pro¬ 
vincial Small Cause Courts Act IX oj 18871, Sch. II, 
Arts. 35, 18 A -Ci\il Procedure Code (Art V of 1909) 
s. 102. 

An oocnpat.cy tenant has no right to oonvert a 
portion of the ocoupanoy holding into a grove. II 
ho does so, the landholder his got tho power to ejeot 
him for doing an uot detrimental to the purpose for 
whioh the l»nd was let under section 67 of the U P 
Tenancy Aot HI of 1901). But that power oan 
only be exercised within one year from the date of the 
conversion 

Tho goneral rulo applicable to stray trees growing 
on an oeupanoy holding does not apply to groves 

implied or express 
aoquie^cenoe of the Zemindars. Where land haa 
t eon lot to a tenant for tho apeoial purpose of 
planting a grove thereon or whero a grove planted 
by a ten int has boon allowed to exiefc unchallenged 
by the Zemindar , tho person who plaute the grove 
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aoquirea a transferable interest therein, and, in the 
absenoe of a oustom to the contrary, the trees become 
his property. 

Jalcsar Sahu v. Raj MangaU GS Tnd. Gas. 437; 48 -A. 
606; 19 A. I>. J. 616; ha\ Baijnath Singh v. Thahur 
Chandrapa\ Stngli, 78 Ind. Cas 529; 21 A. D. J. -157; 
(1923; A. I. It. (A ) 553, followed. 

A Zemindar olaiming a right to the fallou wood 
of aelf- 30 \vn trees, which have been growing on an 
oooupanoy holding, mast prove some custom or con¬ 
tract by which he is entitled to tako such wood, and 
tho rule applies a fortiori to a grove whioh has been 
planted by the tenant. 

Nathan v Kai>i)a Knar, 13 A. 571 ; A. W.N. (1891) 
167 ; 7 lnd. Deo. (N. S.) 361, followed. 

Tho incidence of an agricultural holding does not 
attaoh io a grove planted by an oooupanoy tenant on 
his holding which has boen allowed to exist unchal¬ 
lenged for a long time 

A suit by a Zemindar to reoover from an oooupanoy 
tenant tho value of a tree growing on his holding 
whioh has been wrongfully appropriated by the latter 
falls within tho purview o< Artides 35 aud 49 A 
of Bohedule 11 to the Provincial Small Cause Courts 
Aot, and is not, therefore, a suit of a small cause 
nature within the meaning of seolion 102 of the Civil 
Procedure Code. 

Appeal against the decree of the Additional 
District Judge, Aligarh, dated the 31st of 
March 1922. 

Mr. A. Sanya!, for tho Appellant. 

Mr. Gulzari Lai , for tho Respondents. 


JUDGMENT.— Tho dispute in this appeal 
relates to a mango treo which formed a part 
of a grove standing in No. 204 Khava of the 
village Nagla Lala and had fallen in a storm 
sometime in July 1921. The plaintiffs are the 
zemindars of that village. Tho defendant, 
Man Singh, is the grove-holder, or tho descend¬ 
ant of the person who had originally planted 
the grove. The land in question was at one 
time his occupancy holding hut the portion 


which is now covored by the grove was 
converted into a grove sometime before the 
old Settlement. The allegation of tho plaint¬ 
iffs was that the defendants had no right to 
sell tho fallen wood and appropriate its price_ 
Tho Courts below found in their favour and 
decreed tho claim. It is objected on behalf of 
the plaintiffs that no second appeal lies, be- 
cause the suit was of a Small Cause Court 
nature. The allegation of tho plaintiffs how¬ 
ever, amounted to a oharge of crimma npi 
appropriation of the wood ; and clause do o 
the Second Schedule of the Provincial small 


Cause Courts Act, 1887 excluded it from the 
jurisdiction of a Small Cause Court. Clause 
43 A of the said Schedule would be similarly 
applicable. Even if these Artioles had not 
been applicable, there would have been suffi¬ 
cient reason for converting this appeal into a 
petition in revision to meet the ends of justice. 

The main point about which the parties are 
at issue relates to the right of a person, who 
had planted a grove on what was originally an 
occupanoy holding, to out the trees or appro¬ 
priate the fallen wood thereof. An oooupanoy 
tenant has no right to convert a portion of 
tho occupancy holding into a grove. If he 
does so, the landholder has got the power to 


eject him for doing an act detrimental to the 
purpose for which the land was let under sec¬ 
tion 57 of the U. P. Tenancy Act (No. II of 
1901). But that power oan only be exeroised 
within one year from the date of tho conver¬ 
sion. The defendant Man Singh stated that 
tho grove stands on about two bighas of laud 
and that it had beon planted by his ancestors. 
The plaintiffs admitted that the tree in dispute 
was 80 years old. Their witnoss Roddar Singh 
similarly admitted that the treo in dispute ap¬ 
pertained to a grove belonging to Man Singh 
whoso anoostors had planted it. The general 
rule applicable to stray trees growing on an 
occupancy holding does not apply to groves 
planted by tenants with the implied or ex¬ 
press acquiescence of the Zemindars. Where 
laud has been lot to a tenant for the speoial 
purpose of planting a grovo thereon or where 
a grow planted by a tenant has been allowed 
to exist unchallenged by tho Zemindar, the 
person who plants the grove acquiros a trans¬ 
ferable interest therein, and in the absence 
of a custom to the contrary tho trees become 
his property (vide Jalesar Sahu v ., Raj Man- 
gal (1), aud Datjnath Singh v. Chandrapal 
Singh (2). In Nathan v. Karala Kuar \d), 
it was held that a Zmindar olaimmg a right 
to tho fallen wood of self-sown trees which 
had been growing on an occupancy holding 
must prove some custom or contract by whio i 
he was entitled to take suoh wood. I his rule 
will apply a fortiori to a grove which has been 
the tenant. In Chokhc Lai v. Behan 


( 1 , 63 Iod. Cas. 497 ; 43 A- 606 : 19 A. L. X ^ 
(2) 73 Ind Ca 9 . 529 ; 21 A- L. J- 457 . (1933) A 

L Si ( 13 I B3 571 ; A. W. N. (1391) 167 ; 7 lad. Deo. 
(N.8.) 861. 
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Lai (4), it was held that under the general 
law a grove-holder possessed all rights in res- 
peot of his grove whioh were excluded by the 
provision of the wajib-ul-arz. When the 
wajib-ul-ars in the present instance was pre¬ 
pared the Zemindars claimed that the grove- 
holders had no right to cut the treos standing 
in the grove without their permission, while 
the tenants claimed a right to cut the trees 
without any reference to the landholders, and 
no decision was arrived at. The grove in dis¬ 
pute unquestionably stands on a part of a 
larger holding, but, as the lower Appellate 
Court points out, the holding consists of a 
number of plots and the grove stands on one 
of them and forms a separate entity. The 
incidence of an agricultural holding does not 
attach to suoh a grove after it has been allow¬ 
ed to exist so long unchallenged. The appeal 
is, therefore, allowed and the suit of the plaint¬ 
iffs dismissed with costs hero and hitherto. 

Z. K. Appeal allowed. 

(4) 60 Ind. Cae. 116 ; 13 A. L. J. 820 ; 2 U. P. L. 
R. (A.) 292. 


PATNA HIGH COURT. 

Civil Revision No. 296 op 1923. 
Deoember 12, 1923. 

Present :—Justice Sir Jwala Prasad., Kt. 

PAHAIjAN GARAIN and others — 
Petitioners 
versus 

CHOTU KUNJA— Opposite Party. 




vt- eoi 


ourtr 


AcNccoi'j High C 
v jaiprr-u S ra-.hmlr 

14th April 1923, setting aside thp deoree of 
the Deputy CoJJeofcor, datea the''5th‘February 


1923. 


Messrs. L. M. Ganguly and S. G. Mazum- 
dar, for the Petitioners. 

Messrs. P. C. Rai and Raghunandan 
Prasad, for the Opposite Party. 


JUDGMENT. —This is an application 
against the deoision of the Deputy Commis¬ 
sioner of Dhanbad, dated the 14th April 1923, 
whereby he set aside the deoree made by the 
Deputy Collector, dated the 5th February 
1923, in a rent suit instituted by the 
petitioners. The suit for rent was for the 
years 1327 and 1328. 

The plaintiffs purohssed the interest of one 
Sarda Prasad Tewari in the mouza in execu¬ 
tion of a mortgage-decree and obtained posses¬ 
sion of the property through Court. Sarda 
Prasad was himself a mortgagee from one 
Mityamani Dobya, widow of Pursottam 
Rai. The interest purchased by the plaint- 
ffs was the Drahmotar right held by 
Pursottam Rai in this village. The 
defendants are tenants in that mouza and 
plead payment of rent to an Ijaradar of the 
Zemindar of the mouza upon the ground that 
the Zemindar had resumed the Drahmotar 
right and himself became Scbaith from 1317 
or 1912, and that since then he has been in 
possession through his own Ijaradars. 

The Deputy Collector who triod the suit, 
held that the payment of rent, if any, made to 
the Ijaradar was not in good faith. The 
Ijaradar has been examined in this oase in 
support of tho plea taken by the’defendants. 
Accordingly, tho Deputy Collector decreed the 
suit of the plaintiffs. 


Chota Nagpur Tenancy Act \VI of 1003) 5.177 — 
Rent suif—Jua tortii, pica oj —Procedure. 

Where in answer to a rent suit the right of a third 
person to recoive ronfc la pletdod, that third person 
rau*t be made a party to the suit and the plea mu«t 
bo decided in hi* presonoo 

Stindar Roy 7 . Hcma Mahton, il It d. CaR. 101 ; 
(1917) Pat. 139 ; ‘2 P. U J 386, followed. 

Revision from the decision of tho Additional 
Deputy Commissioner, Dhanbad, dated tho 
I C—7G 


The Deputy Commissioner in appeal held 
that the question raised by the defendants was 
ono of title, and consequently was nob within 
the competency of tho Revenue Court to decide, 
he, however, was of opinion that the question 
raised by the defendants should have beon 
taken to tho Civil Court not by them but by 
the plaintiffs, and consequently he dismissed 
the 6uit. Ho has referred to tho objection of 
the petitioners before him as to his being com¬ 
petent to on ter tain the appeal, inasmuch as 
the suit raised a question of title the deoision 
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whereupon of the De6uty Commissioner was 
not final, and consequently no appeal lay to the 
Deputy Commissioner from the decision of the 
Deputy Collector under section 218, clause (2). 
This question the Deputy Commissioner found 
to be a little complicated and, therefore, has 
not given his definite opinion; none the 
less he has tried the appeal and disposed of 
of it by setting aside the decree made by the 
Deputy Collector. 

It appears to me that the procedure adopted 
in the trial of the suit has contravened the 
provisions of section 177 of the Chota Nagpur 
Tenancy Aot. That section lays down that 
when the claim of a third person to receive 
rent is pleaded, that third person should be 
made a party to the suit and the plea must 
be decided in his presence. This view was 
upheld in Sunder Hoy v. Hemal Mahlon (1), 
decided by this Court. The facts of that 
case are largely similar to the present one aod 
upon a plea similar to that taken in the pre¬ 
sent case it was held that the iutervenor was 
a necessary party. That case was decided 
in 1917. Sinco then the law has been made 
still moro stringent by the amendment of 
seotion 177 of the Chota Nagpur Tenancy 
Act in 1920. Boforo the amendment the 
words were 

“ the right to reoeive the rent of the 
land or tenure cultivated or held by the 
tenant is disputed, and such right is claim¬ 
ed by or on behalf of a third person on 
the ground that such third person, or a 
person through whom ho claims, has 
actually and in good faith received and 
enjoyed such rent before and up to the 
time of the institution of the suit. 

“ Suoh third person shall bo made a 
party to the suit, and the question of the 
actual payment of the rout to such 
third person in good faith shall be in¬ 
quired into and the suit shall be decided 
according to the result of 6Uch inquiry.” 

For the words “ the right to receive. . 

third person,” the following words have now 
been substituted ” the tenant or a third 
person pleads that tho right to receive the 
rent of tho land or tenure cultivated or held 
by tho tenant belongs to such third person." 
Tho plea, therefore, may bo taken bv the 

(1) 41 Ind.Cas. 191; (1911) Pot. 189. ‘2 P.L. J. 9SG. 


tenant or a third person. In each oase the 
person on whose behalf the title is set up 
must be made a party. 

The result is that the entire proceedings in 
this case being ultra vires after the institution 
of the suit are set aside, and the case is, 
therefore, remanded to be tried de novo after 
making the third person on whose behalf the 
tenants raised the plea, parties to the oase. 

In the result, the application is allowed ; the 
costs will abide the result. 

Z. K. Revision allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 109 op 1923. 

February 15, 1924. 

Present : —Mr. Kinkhede, A. J. C. 

SETH MULCHAND— PLAINTIFF- 
APPLICANT 

versus 

AGENT, G. I. P. Ry. Co., BOMBAY, and 
TRAFFIC MANAGER, E. I. Ry. Co.. 

CALCUTTA— Defendants—Non- 
Applicants. 

Railways Act ‘IX of 18 '0). s. 'll—Short delivery of 
goods—Less—Claim Jot damages—Burden oj proof— 
Notice whether necessary. Civil Procedure Cod el Act V 
of l90w), s. 115—Onus misplaced—Findiny of fact— 
Revision. 

Id a suit for reoovery of damages against a Railway 
Company for abort delivery of goods consigned to it, 
the onus lies on the Railway Company to prove the 
loss in order to claim exemption under the Risk Note 
and the plaintiff must prove wilful negleot of the 
Company's servants as the oause of tho loss, in 
older to fasten the liablity for it on tho Company. 

More allegation of Iobb by the Company or admis¬ 
sion of the non-delivery by the plaintiff is not suffici¬ 
ent to diso harge tho burdeu cf proving the loss. 

No notioe is required to be served on a Railway 
Company under section 77 of the Railways. Aot 
where tho olaim is for non-delivery or short-delivery 
of goods. 

A consideration of the evidence from a wrong point 
of view owing to the onus of proof having been wrong- 
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ly plaoed makes the 6ndlng liable to be set aside in 
revision. 

E.I.Ry. Company v. Kali Char an Ham Prasad, 
69 Ind. Case 103; 8 P. L. T. 216 ; (1922) Pat. 145, 
(1922) A. 1. R. (Pat) 106, followed. 

Appeal against the deoision of the Judge, 
Small Cause Court, Hoshangabad, in Civil 
Suit No. 597 of 1922, dated the 7th February 
1923. 

Mr. K. V. Deoseerk, for the Applioant. 

Mr. P. Lobo, for the Non-Applicant. 

ORDER. —The applioant, Seth Mulchand, 
is the consignee of 32 bags of sugar weighing 
87 maunds 37 seers despatched to his address 
at Itarsi on the G. I. P. Railway by his Adtya 
from Kidderpur docks, a station ou the E. I. 
Railway, under Invoice No. 29 as per Railway 
Receipt No. 13390 1749, dated 28th July 1921. 
On 15th August 1921. The G. I. P. Rail¬ 
way Company at their Itarsi station gave 
delivery to plaintiff of 27 bags only the 
remaining 5 bags weighing 16 maunds. 16 seers 
were thus short delivered. In spite of demands, 
both the Companies failed to deliver the 
said 6 bags of sugar. Henoe the present suit 
was lodged on 23rd June 1922 for recovery 
of Rs. 489-12-0 on account of damages for 
short-delivery of 5 bags plus interest at 
Re. 1 per cent, per mensem and other 
oharges including a claim for refund of the 
excess Railway frieght recovered from the 
plaintiff. The 6uit is instituted against both 
the G. I. P. and E. I. Railway Companies the 
G. I. P. Railway Company being defendant 
No. 1 and the E. I. Railway Company defend¬ 
ant No. 2. The defence of the G. I. P. Rail¬ 
way Company is that there being no contract 
between plaintiff and that Company, and the 
goods, not being accepted by it, no suit could 
lie against it; that no loss of goods having 
taken place on the line of the defendant No. 1 
the plaintiff was not entitled to anything as 
against that Company under section 80 of the 
Indian Railways Act. Tho defendant No. 2. 
(E. 1. Railway Company) made a somewhat 
elaborate dofence, which may be summarised 
under the following beads : — 

(a) misjoinder of parties ; 

(5) absenee of legal and proper notice of 
the claim to E. I. Railway Company 


as required by seotions 77 and 140. 
Indian Railways Aot; 

(c) Risk Note Forms A and B, absolving 
the Companies from all liability, for 
loss of goods in transit as a running 
train theft. 

It was also added that of the goods found 
short no traoe was or could be found, even 
until the date of the defenoe. The plaintiff’s 
right to sue as a holder of the Railway invoice 
was also disputed. 

In his oral pleadings the plaintiff alleged 
that the notice was given to the Traffic 
Manager, E. 1. Railway Company, and that 
the Agent. E. I. Railway Company was inform¬ 
ed of the plaintiff’s claim by the Deputy 
Traffic Manager, Commercial, Bombay. He 
denied that there was a running train theft. 
Tho following points for determination were 
framed by the Judge, Small Cause Court: 

1. Was a proper notice served on the 
Agent, E. I. Railway Company ? 

2. Under what conditions were the goods 
consigned ? 

3. Was the loss due to the wilful negleot 
of the Companys' servants and 
where did it occur ? 

4. Is the plaintiff entitled te sue for the 

loss of these goods ? 

5. Can the plaintiff recover the exoess 

and, if so, how muoh ? 

6 . Can the plaintiff recover interest and 
costs of correspondence and, if so, 
how muoh ? 

7. To what roliof is the plaintiff en¬ 

titled ? 

The plaintiff oxamined two witnesses, the 
Goods Clerk as P. W. 1 and himself as P.W. 2. 
He' tiled a number of documents in support 
of his claim. The Judge ot the Small Cause 
Court found that no propor notice was servod 
on the Agent of tho E. 1. Railway Company ; 
that tho goods were consigned on Risk Notes 
Forms A and 13; that there was theft 
in the running train but that there 
was no evidenco on tho plaintiff’s 6ido 
to prove that there was wilful neglect on 
tho part of tho Railway Admin.stration; 
that the lo68 occurred betweon Buxar and 
Didarnagar on the E. I. Railway Company ; 
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that the plaintiff was not entitled to sue for 
the loss of goods, that he was not entitled to 
olaim the excess frieght. Exhibits P-1 to 
P-13 are correspondence letters and their 
acknowledgments, etc., that passed between the 
present plaintiff and the G. I. P. Railway 
Company from time to time. The latter wrote 
to plaintiff to await reply from the E. I. Rail¬ 
way Company which was being addressed by 
that Company in connection with the present 
claim. Ultimately, the G. I. P. Railway 
Company by their letter, Exhibit P-13, 
informed the plaintiff that the Claims Superin¬ 
tendent of the E. I. Railway Company had in¬ 
structed them to repudiate the claim under 
the terms of the Risk Note in Form B. The 
defendant E. I. Railway Company had 61ed the 
Risk Notes in Forms A and B signed by the 
consignor and examined two witnesses to prove 
the said Risk Notes and examined the Guard of 
the train by which the goods were despatched 
as also one Umanath Pande, who had ohecked 
at Mongal Sarai the waggon carrying the 
goods. The plaintiO’s olaim was dismissed and 
hence the plaintiff has come up in revision and 
urges the following grounds: -- 

1. That the learned Judge framed a 
wrong issue throwing the burden of 
proof on the plaintiff regarding the 
loss. 

2. That the finding on issue No. 3 was 

wrong in law and fact. 

3. That in any case the defendants 
Companies were not justified in re¬ 
covering from plaintiff'6 Rs. 25-2-U 
the excess faro for short-delivery 
of goods. 

4. That the notice was properly served. 

I will take up grounds 1 and 2 first. It has 
been argued before me, on the strength of the 
ruling reported in Hanumant Rao v. The Of. 
/. P. Railway Company (1), that the burden 
has been wrongly thrown on the plamtiff. It 
is pointed out that the plaintiff all along com¬ 
plained of non-delivery of 5 hags ot goods and 
never admitted that the goods were lost. That, 
on the oontrary, the E. 1. Railway Com¬ 
pany admitted in paragraph 3 of thoir 
written statement, dated 10th October 1922 
that the message regarding the shortago 

(1) 72 Ini. Cas. 33 3 ; 19 N- L R. 56 , (1028) A. I. 
R. (N-) 239. 


had been issued but that there was no 
trace of tho goods yet. It is, therefore, con¬ 
tended that neither mere allegation of loss by 
the Company nor an admission of non-delivery 
by the plaintiff is evidence of loss. If the 
Railway Company proves the loss they are 
exempted from the liability by the Risk Note 
unless the plaintiff proves that his case comes 
within the exception mentioned therein. Issue 
No. 3 has been framed on the assumption that 
there is loss and the Court below called upon 
plaintiff to adduce proof of wilful neglect of 
the Companies’ sorvants as the cause of the 
loss. This, in view of the Full Bench decision 
in Uanumant Rao v. The G. 1. P. Railway 
Company (1), is not correct. The issue should 
have been framed so as to throw the onus on 
the Railway Company to prove the loss and 
the plaintiff should have been given an oppor¬ 
tunity to rebut the Company’s evidenoe by 
proof of neglect on their part. The Court not 
having done so, its finding cannot be said to 
have beeu properly arrived at, after due con¬ 
sideration of tho evidence, from the right point 
of view. It cannot, therefore, stand. 

The next question is as regards the suffici¬ 
ency of the notice on the E. I. Railway Com¬ 
pany. Tho provisions of section 77 of the 
Indian Railways Act make it obligatory to 
serve notice in writing on the Company in 
the caso.of a claim for refund of an overcharge 
or for loss, destruction or deterioration of the 
goods. Tho wording of section 77, as it stands, 
does not show that such a notice is re¬ 
quired to be served where the olaim is for 
short-delivery of goods : soe E. I. Railway 
Company v. Kalicharan Ram Prasad (2). 
The present case, as laid in the plaint, is 
dearly one of non-delivery or short-deli¬ 
very of goods, and not one of loss, deter¬ 
ioration or damage to the goods consign¬ 
ed. Under such circumstauces, the E. I* 
Railway Company was not entitled to any 
notice, and the case is maintainable against 
that Company without such notico. The 
point as regards tho sufficiency of notico served 
on the Traffic Manager of the E. I Railway 
Company instead of on the Agent docs not, 
therefore, arise. Even if it arose, the question 
is not quite free from difficulty ; the rulings 

(2) 0J led. Cas. 103 ; 3 P. L. T. 215 ; (1932) Pat. 
145 ; (1*22) A. I. R. (Pat.) 106. 
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seem to be conhofcing, while some of the High 
Courts hold that notice served on the Traffic 
Manager is not sufficient, others hold that it is 
sufficient, if the subordinate officer on whom 
the notice is served sends it on to the Agent, 
or informs him of the contents within six 
months. It has also been held that there is 
nothing in the Aot wbioh prevents the Railway 
Administration or its Agent or Manager from 
deputing an Officer to receive the notice 
required by sections 77 and 140 of the Rail¬ 
ways Act. "Whether the Officer is empower¬ 
ed by the Agent to receive such notice on his 
behalf is a question of fact to be determined 
in each case. Agenoy may be proved either 
by direot evidenoe of authority or by a course 
of oonduct which, in the opinion of the Court, 
would justify the inference that the subor¬ 
dinate official was authorised to receive notice 
on behalf of the Agent: see A. Mahadeva 
Aiyar v. The South Indian Railway Company , 
Ltd. (3). 

There has not been a proper trial of this 
question and still the Court has come to a 
deoision adverse to the plaintiff on this point. 

As the case is going back for trial on the 
question of loss, 1 think, this question of fact 
also should be tried out fully as the fate of 
this case must depend upon the proper 
deoision of these two main points. The 
oase must, thirefore, go back for fresh 
decision on both theso points. The lower 
Court has not stated any reasons why 
the defendant Company should be enti¬ 
tled to recover overcharges and still give short- 
delivery of goods. The case is, therefore, 
remanded for fresh decision on this point also 
with advertence to the above remarks. 

Parties will bo given opportunity to adduce 
suoh additional oral and documentary evidence 
as they may find neoessary to support thoir 
respective cases. It will lie useful for the 
plaintiff to call upon both tho defendants 
Companies to produce all correspondence in 
original wbioh took place between tho Com¬ 
panies inter se and between tho plaintiff and 
the Companies or any one of them rolatiug to 
the transaction in suit. In the circumstances 

(8) G'J Ind. Caa. 63 ; 42 M L. J. 202 ; 14 L W- 
684 ; 30 M. L. T. 112 ; 45 M. 135 ; (1021) A. I. H. (M.> 
802 ; (1021) M. \V. N- 878 (F. B-). 


of the case, I diroot that tho costs of this 
Civil Revision should remain as spent. Costs 
in the lower Court will abide the result. 

G. R. D. Revision allowed. 

K. s. D. Case remanded. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 120 of 1923. 

July 31, 1923. 

Present :—Mr. Justice Kanhaiya Lai. 
SURAJMAN CHAUBE— Petitioner 

versus 

ANJORE SHUKUL— Opposite Party. 

Limitation Act {IX of 1908), Sell. I, Arts. 181, 182 
— Civil Procedure Cede (ActV of 1908), ss. 18, 100, 
10/, 116 —Execution of decree—Decree executable after 
some time— Limitation, operation oj—Decree of Small 
Cause nature- Older for execution— Second appeal , if 
competent—Erroneous decision—-Refusal to exercise 
j urisdiciion—Revision. 

Under the Limitation Aot, the period ol three years 
lot tho enforcement ol a deoreo or order muat betaken 
to oommeaoe from the date when the dooreo or order 
becomes executable. 

Rameshvar Singh v. Huincshvar Singh, 69 Ind. Oas. 
G86 ; 19 A L. J- ‘26 ; 1 P. L. T. 731 ; 40 M. L. J. 1 i 
(1921) M. W. N. ‘21 ; S3 C. It- J. 10J; 25 C. W. N. 887 
18-L. W. 646 ; G P L. J. 132 ; 23 Bom L R. 721 ; 30 
M. L. T. 189 ; 48 I. A. 17 (P. C.) ; Aiyasamiir ▼. 
Venkatacliela Mudalt, 87 Ind. Cas. 741 ; 40 M. 989 ; 
9l Rl. L. J. 513 ; (1916) 2 M. W N. 296 ; 20 M. L. T. 
391 ; 4 L. W. LOT, followed. 

Lalta Prasad v. Slice, Sahai l A. W. N. (18H6) 
193, distinguished. 

The period of limitation for exeoution of a deoree 
or ordor wbioh beoomee executable on a date eubse- 
quent to that of tho deoree or order, is governed by 
Art. 181 of 3oh. 1 to the Limitation Aot. 

A date capable of being made oertain by the oom. 
nutation of timo provided for payment is as certain 
for tho purposoe of Art. 132 of Sch 1 to the Limitation 
Aot us a sptoifio date entered in or provided for by tbo 
deoree. 

Seotiou 48 of the Cade of Civil Prooodure deals with 
the maximum limit ol time provided for execution of 
a decree and does not prescribe the period within which 
eaoh application for execution is to be made. Under it 
tho right to apply aoorues from the date whon the de¬ 
fault in making the payment occurs ; and there is 
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nothing in that saotion governing the provisions ap¬ 
plicable to periodical applications for tho exeoution of 
a decroo whioh oan be made after tho right to apply 
for exeoution hae acorued, eo long as the deoree sub¬ 
sists and is capable of exeoution. 

No seoond appeal lies against an order for the exe- 
qution of a deoree passed in a suit of the nature of a 
small oause of value below Rs. 600, but the petition 
of appeal may be treated as a petition in revision. 

Hawk* v Ram Sarup, 12 A 579; A- W. N. (1890) 
06; 6 Ind. Deo. (N. S ) 1115; Narayan Parmanand 
2. Naginda Bhaidus, 30 B. 118; 7 Bom. L. R. 641, re¬ 
lived on 

Where a deoision is so palpably erroneous as to 
amount almost to an improper refusal to exercise 
jurisdiction, as, for instanoo, where the Court rofuses 
to exeoute a deoree as time-barred, while the decroe 
is not so barred, the High Court will interfere 
in revision. 

Civil revision from the order of the Sub¬ 
ordinate Judge, Jauupur, dated the 23rd De¬ 
cember 1922. 

Mr. Mushtaq Ahmad, for tho Petitioner. 

Mr. Hanbans Sahai, for the Opposite Party. 

JUDGMENT. —In this case a preliminary 
objection baB been taken to the hearing of the 
appeal that no second appeal is maintainable. 
The suit was one of a .Small Cause Court 
nature below Rs. 500 in value and, as held in 
Haraka v. Bam Saiup (1), and Narayan Par¬ 
manand v. Xagindas Bhaidas (2), no second 
appeal lios against an order of exeoution of a 
decree in a suit of that kind. The petition of 
appeal cau, however, be treated as a petition 
in revision. Lot the petition ho, therefore, 
removed from the register of second appeals 
and registered as a petition in revision and 
dealt with as such. 

Ou the 11th of November 1918 a deoree 
for money v. as obtained by the decree-holder 
applicant agaist Musammat Rajwanti as a legal 
representative of her husband Mabip Shukul 
in accordance with a compromise whioh provid¬ 
ed that the money should bo re-payable with¬ 
out interest within six month and that if no 
such payment was made the decree-holder 
should be entitled to recover his monoy with 
interest at Re. 1 per mensem from the date 
of the decroo. The terms of the compromise 
were embodied in the decree. 

(1) 12 A. 579 ; A. W. N. (lf-90) 20G ; G Ind. Deo. 
(N. S.) 1115. 

(2) 30 B. 113 ; 7 Bom. L. R. 641. 


According to the above decree the money 
fell due on the 11th of May 1919. An appli¬ 
cation for execution was made by the decree- 
holder on the 7th of November 1921 against 
the estate of Mabip Shukul in the handB of 
Ram Sumer who was described as having ob¬ 
tained possession of the property of the deceas¬ 
ed on the death of Musammat Rajwanti as his 
reversionary heir. Ram Sumer denied that he 
was in possession of any property of Mahip 
Shukul or that he was his reversionary heir. 
He pointed out that Musammat Rajwanti had 
an adopted son named Ram Anjor and that 
the decree-holder should obtain exeoution 
against him. Ram Anjor appeared and stated 
that ho had been adopted by Mahip Shukul. 
Tho name of Ram Anjor was, therefore, substi¬ 
tuted in place of Ram Sumer in the applica¬ 
tion for exeoution. 

Ram Anjor thereupon filed an objection, 
stating inter alia that he was not bound by 
the decroe, as he had been adopted by Mohip 
Shukul and had not been made a party to the 
suit and that the decree was in any oase barred 
by limitation against him. That objection was 
dismissed for default. The Court in which the 
execution proceeding was pending, however, 
proceeded to determine the question of limita¬ 
tion aud came to tbe conclusion that the deoree 
was barred by time because tho substitution 
of the name of Ram Anjor was made after the 
expiry of moro than three years from the 
date of the decree. On appeal that order 
was upheld. Both the Courts below omitted 
to notice that tbe deoree was not capable 
of execution till the 11th of May 1919, that 
is, till after the expiry of six months from 
the date of the deoree, because the judg¬ 
ment debtor had been allowed the option 
of paying the deoretal money within that 
period without interest. No payment was, 
however, made; and, as hold by their Lordships 
of tho Privy Council in Ramcshvar Shigh v. 
Homcshvar Singh 13), Article 181 is applicable 
to such a case, under which the period of 
limitation is three years from the time when 
the right to apply accrues. Their Lordships 
pointed out that, when the Limitation Act of 
1903 prescribed throe yoars from the dato of 

(3) 69 Iud. Gas. GsG ; 19 A. L. J 26; 1 P. L. T. 781; 
40 M. L J. 1 ; (l'jUl) M. W. N. 21 ; 33 G. L. J. 109 ; 
25 C. W. N- 337 ; 13 L. W. 546 ; 6 P. L. J. 182 ; 23 
Bom L. tt. 721 ; SO M L- T. 189 ; 48 I. A. 17 (P. C.) 
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a deoree or order as a period within whioh it 
must be enforced, the language read with its 
context referred only to an order or deoree 
made in suoh a form as to render it capable, in 
the oircumstanoes, of being enforoed. In 
Aiyasamier v. Venkata Chela A ludali (4), the 
date of the deoree in clause (a) of section 48 of 
the Code of Civil Procedure was similarly inter¬ 
preted as meaning the date when the decree 
beoame executable. The decree in the present 
oase did not beoome capable of execution till 
a default had been made by the judgment- 
debtor to pay the decretal money within the 
period allowed ; and whether Article 181 or 
Article 182, olause (7), of the Indian Limitation 
Aot (No. IX of 1908) was applied, the time 
from whioh the period of limitation began to 
run would not be deemed to have commenc¬ 
ed till after the expiry of that period. The 
amount to whioh the decree-holder was entitl¬ 
ed became then determinable and recover¬ 
able. 

It is contended on behalf of the judgment- 
debtor that Article 181 does not apply to 
cases covered by seotion 48 of the Code of 
Civil Procedure and that Article 182, olause 
(7), similarly does not apply where no certain 
date is fixed for the payment of the decretal 
money. But section 48 of the Code of Civil 
Procedure deals with the maximum limit of 
time provided for execution and does not 
prescribe the period within which each applica¬ 
tion for execution is to be made. L’ho right 
to apply for execution accrues under it from the 
date when the default iu making the payment 
ocours ; and there is nothing in that section 
governing the provisions applicable to periodi¬ 
cal applications for the execution of a decree 
whioh can bo male after the right to apply 
for execution has accrued, 60 long as the dec¬ 
ree subsists and is capable of execution. A 
date capablo of being made certain by the 
computation of tho time providod for payment 
is as certain for tho purpose of Article 1^2 of 
tho Indian Limitation Act as a specific date 
entered in or provided for by a decree or order. 
The deoision in Yusuf Khan v. Sir<la>' Khun 
(5), to which a reference has been made during 
the heariug, ha6 been considered in Kaveri v. 


Venkamma (6) and Lakshmibai Bapuji Oka v. 
Madhavrav Bapuji Oka (7). Whatever might 
be Baid as regards a decree directing the pay¬ 
ment of an annuity, no such consideration 
would arise, where a specific period is fixed 
for payment of the money and the right to 
apply for execution is postponed till default is 
made in payment within that period. 

A reference has also been made to the 
decision in Lalta Prasad v. Sheo Sahai (8), 
but in that case tho decree, though purporting 
to have been passed in accordance with the 
terms of a compromise, did not specify the 
limit of time within which the decretal money 
was to be paid. 

In any case, the substitution of the name of 
Ram Anjor in the original application for exe¬ 
cution of the 7th of November 1921 bad the 
effect of validating the application for execu¬ 
tion made against the estate of Mahip Shukul, 
though a legal representative who was not in 
possession of that property was wrongly enter¬ 
ed as having been in possession theieof. 

The lower Appellate Court has referred to 
the decision in Gyavendra Bath Basu v. Rani 
Niiialo Bihi (9), but in that case the second 
application was made for execution against 
cortain property against tho legal representa¬ 
tive after tho previous application for execu¬ 
tion against other property bad been dismissed 
against persons who were not really the legal 
representatives of tho deceased judgment-debt¬ 
or. The decree in tho present case was passed 
against tho estate of Mahip Shukul and it was 
against that estate that the presont application 
for execution was made, though tho legal re¬ 
presentative was wrongly described as Ram 
Sumer instead of Ram Aojor, who was even¬ 
tually substituted in tho place of tho former. 

It is also urged that an erroneous decision 
on the question of limitation cannot be chal¬ 
lenged in an application for revision under 
section 115 of tho Codo of Civil Procedure, 
but whether section 115 of tho Code of Civil 
Procedure or section 107 of tho Government 
of India Act is applied, tho decision of tho 
Courts below which ignores that tho decree, 
as it was originally passed, was not capablo of 


( 4 ) U7 Iud. Cas. 741 ; 40 M. 9S9 ; 31 M. L. J. 513 ; 
(1910) 2 M. \V. N. 290 ; 20 M. L. T- 331 ; 4 L. \V. 
607. 

(6) 7 M. B3; 2 lad. Deo (N. S.) G44. 


(Gj 14 M. 396 ; 5 led. Deo. (N. 8.) 277- 
(7) 12 B. 05 ; 6 lad. Deo. IN. fc.) 529. 

<83 A. W. N. (1895) 193. 

(9) 6 Ind. Cas. 88; 82 A. 404:7 A. L. J. 619. 
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execution till the expiry of six months from 
the date of the decree, is so palpably erro¬ 
neous as to amount almost to an improper re¬ 
fusal to exercise the jurisdiction which was 
vested in the Court, to execute the decree to 
the prejudice of the party entitled to execute 
the same. 

The application is, therefore, allowed and the 
execution case remanded to the Court of first 
instauco with a direction to reinstate it under 
its original number and to proceed to dispose 
of it in the manner provided by the law. 
The costs here and hitherto will abide the 
result. 

K. S. D. Application allowed. 

N. H. 


MADRAS HIGH COURT. 

Referred Case No. 5 of 1922. 

Septomber 28, 1923. 

Present :—Sir Walter Salis Schwabe, K. C., 
Chief Justice, and Mr. Justice Wallace. 

The SECRETARY to the BOARD 
of REVENUE (INCOME-TAX), 
MADRAS —Referring Officer 

versus 

S. R. M. A. R. RAMANATHAN 
CHETTIAR— Assessed. 

Income-Tax Act (VII oj 1918) s. ‘J (2*, cl. 7— Machi¬ 
nery in stale oj repair, sale of—Loss—Assessee, whether 
entitled to reduction. 

Under footion 9, sub section (2), olaufo (vii), of the 
Inoome-Tax Aot an asstsseo is not entitled to a deduc¬ 
tion from tho annual profits of loss incurred by him 
by sale of certain machinery in his business where 
the machinery is not .-old or discarded as obsolete. 
The words "as obsolete" in olause I (vii) of the 
seotion govern not only the immediately preoeding 
word “discarded" but also the earlier word “sold". 

Case stated under section 51 of the Indian 
Income-Tax Act VII ot 1918 by the Secretary 
to the Board of Revenue (Income tax) Madras. 

Mr. 0. V. Ananthakrishna Aipar, for the 
Crown. 

Mr. M. Subbaroya Aiyar, for the Assessee. 


JUDGMENT. 

The Chief Justice :—The question refer¬ 
red for the opinion of the Court is whether 
the assessee is entitled to tho deduction 
from the annual profits of what, in fact, is 
a Iosb made by him by the sale of certain 
machinery or plant. He carried on various 
businesses two of which consisted of rice 
mills. He 6old those mills and wishes to 
bring into account the differenoe between the 
purchase price of the machinery at those 
mills and the sale price, giving credit for the 
amounts, if any, allowed to him in previous 
years for depreciation. Whether he can do so 
or not turns on the proper interpretation of 
section 9 of the Income-Tax Act, VII of 1918, 
sub section (2), clauses (vi) and (vii). Certain 
specified allowances are thereby made which 
may bo taken into account in arriving at the 
profits of the business. While the machinery 
is being used, clause (vi) allows a certain 
annual depreciation on such machinery, 
the praotice being, we are told, to oonsider 
that the machinery has a life of 15 
years, and, therefore, to allow an annual de¬ 
preciation as a general rule of 61%. Clause 
(vii) deals with cases where the machinery has 
been sold or discarded as obsolete, and in that 
case, tho assessee is entitled to deduct from 
his profits the difference between the original 
cost, reduced by the annual allowances for de¬ 
preciation added together, and the amount for 
which the machinery is aotually sold or its 
scrap value. It was contended in this case that 
tho assessee who had got rid of these two 
mills by sale had sold them as obsolete. There 
was no finding of fact as to this in the original 
case referred to this Court and for that reason 
wo sent it back to the Commissioner. Evidence 
has been taken before him and he has found 
as a fact that the machinery was sold as not 
obsolete. It appears that, so far as one of the 
mills is concerned, the machinery had been al¬ 
lowed to get into a very bad state of repair, 
and required tho expenditure of a considerable 
sum to put it in propor working order. Evid¬ 
ence has also been given that it bad been put 
in proper working order by the purobaser and 
is being used for its proper purposes, namely, 
tho milling operations. On that the Commis¬ 
sioner has found the faot that the machinery 
was not obsolete, and I cannot see bow we 
can say that he was wrong in so finding. 
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Ifc is then argued that, on the true construc¬ 
tion of clause (vii) all sales of machinery are 
included irrespective of whether they are sold 
by reason of their being obsolete ; in other 
words, that the words “ as obsolete ” govern 
the word ‘ discarded ’ appearing immediately 
before them and not the word ‘ sold The 
phraseology of this clause is not very happy bo- 

oause it is.obvious that the words 

could bear either meaning : but the Statute 
has been punotuated, and we must take the 
punotuation marks as part of the statute. If it 
was intended to read the words “ as obsolete ” 
as governing ‘ sold ’ one would expect to find 
a comma after the word 1 sold There is 
none, the comma being put after the word 
obsolete Further, it does not (Sic) probable 
that the Legislature meant to provide a deduc¬ 
tion for losses on sales of a machinery by manu¬ 
facturing conoerns without at the same time 
providing for the bringing into account as 
profits any profits that might ho made on such 
sales. Sales of machinery are sales of part of 
the capital of a concern of this kind, and 
thus resulting profits or losses on such sales 
are dealt with quite apart from this soction. 
Without this clause at all, the Commissioner, 
can and does consider whether or not realised 
profits or realised loss on such a sale is to he 
brought into account or not, and the answer 
depends on whether the sale is in fact part of 
the ordinary business operations of the con- 
corn. 

On these grounds, I think the answer to the 
question referred to us is that the assossec is 
not entitled to the deduction claimed. 

M The question originally referred to us was 

Is an asses6oo disentitled from claiming 
from out of his income from business an al¬ 
lowance under section 9(2) (vii) in respect 
of a rico mill machinery when the asscsseo 
has ceased to derive profits from rico mill busi¬ 
ness though he earns profits from other parts 
of his business ?" '1 hat question docs not 
arise as we find that he is not entitled 
to an allowance under section 9 (2) (vii) 
because the machinery was not sold or 
discarded as obsolete. Wo arc told that the 
assessee came here originally believing that 
the point ho had to argue was whether the 
fact that ho ceased to derive profits from his 
rice mill business when he earned profits from 
other parts of his business prevented section 9 
1 0-77 


(2) (vii) applying, and he understood from the 
wording of the reference that the whole oase 
wa9 going to proceed in this Court on the basis 
that he would be entitled to an allowance 
under section 9 (2) (vii) but for the faot 
that he ceased to carry on the rioe mill 
business, and that this was admitted. I 
think there is a good deal in what be says, 
and that he could not have had any idea 
from the terms of the reference that he was 
going to be called upon to aruge the question 
whether or not the sale of his business machi¬ 
nery had been because that machinery had 
become obsolete and that, therefore, he was 
not entitled under section 9 (2) (vii) in any 
event. In these oircumstances, I think that 
there must be no costs of this reference. 

Wallace, J: —I agree. I have nothing to 
add. 

v. N. v. Reference answered in the negative. 

K. S. D. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 583 of 1922. 

February 6, 1924. 

Present :—Mr. M. B. Kinkhede, A. J. C. 

BHAIRONPRASAD and others — 
Plaintiffs—Appellants 
versus 

Mahant LAXMI NARAYAN DAS AND 

another—Defendants—Respondents. 

Evidence Art, (7 of l«72;s. 3_“ Matters before the 
Court,” scope of—proof, what constitutes—Civil and 
criminal cases, Quantum of proof necessary—Good faith 
— Consideration—Burden oj prooj. 

The expression “ matters beforo it " in seotion 3 of 
tbo Evidence Act inoludes matters wbioh do not f ill 
within the definition of “ ovidenoe " as given in it 
which must be read with that ol “ proved ** given in 
the aaid soction. [p. G10, cols. 1 & 2.] 

Proof considered as the establishment of material 
faotvi id ib 'Uq in eaoh particular cane by proper and 
legal moans to the satisfaction of Courts is efleoted 
by ( 1 ) evidence or statements of \?itpeeses, admiasiona 
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or ooQfeqaioQi of pirtie* as also production of doou- 
meabs, (2) pro^uoipbioQS,(3) iuliohl notice, (4) inspeo- 
tion. 'p G10, col. 2.] 

-The probative foroe, whioh h the extent to whioh 
any individual material of evilenoe aid* in the esta¬ 
blishment of tho general truth, must be su'lioieat t) 
induce the Cbuct either to believe in tho existence of 
the faot sought to be oroved or to oonsidor ite exist¬ 
ence so probable that a prudent m\n ought to aot 
upon the supposition that it exists, "p. 610, col. 2.] 

Whit oiroumstanoes will constitute proof can 
never bo tho subjeot of general definition. 

[p. 610, col. 2.] 

In Civil oases what is required or considered suffici¬ 
ent is p-epjndonnoo of probability while in Cri¬ 
minal oases, the persuasion of guilt must ainouut to 
such a moral certainty as convinces the minds of tho 
tribunal, as reasonable men beyond all reasonable 
doubt unloss otherwise proved, [p. 610; ool. 2.] 

Whore the go*»d faith as also the oonsidoration of a 
transaction aro in question, the primary duty must 
rest on tho alienee to prove both. 'p. (512, col 1.] 

Appeal against tho decision of tho Additional 
District Judge, Raipur, in Civil Appeal No. 74 
of 1922, decided on tho 14th September 1922. 

Mr. V. Dose, for tho Appellants. 

Mr. J. C. Ghosh , for tho Respondents. 

JUDGMENT. -I think tho case must go 
baok. Tho lower Appellate Court's decision 
appears to have been very much influenced 
by the absence of certain links in tho affirm¬ 
ative evidence on record which would have 
connected tho several parts thereof and made 
the plaintiffs' story more probable and bcliov- 
able. The oral as also the documentary evid¬ 
ence on record was consequently not fully 
appreciated by that Court. Tho lacuna which 
was wanting could havo been required to bo 
supplied by tho lower Appollato Court under 
the ample powor vested in it by law, or at any 
rato presumptions allowable under law could 
have supplied thoir placo if the Court had 
made them instoad of insisting on the giving 
of affirmative evidence. Every Court is 
bound to base its decision not mcrolv on 
“ evidence ” but on " matters before it.” Tho 
expression matters beforo it ” in section 
3 of the Evidence Act includes matters 
which do not fall within tho doffuition of 
“ ovideuoe ” as given in that seotion. There¬ 
fore, in determining what it evidence other 
than “ ovidenco in the phraseology of tho 
Act, the definition of "evidence" must be read 


with that of “ proved ” given in the said sec¬ 
tion. Proof in striotnoss marks merely the 
effect of evidence. Proof considered as the 
establishment of material facts in issue in each 
particular oase by proper and legal means to 
the satisfaction of the Court is effected by (a) 
evidence or statements of witnesses, admis¬ 
sions or confessions of parties, as also produc¬ 
tion of documents; (b) presumptions ; (c) 
judicial notice ; (d) inspection which has been 
defined as the substitution of the eye for the 
ear, in the reception of evidence, as in the 
case of observation of the demeanour of 
witnesses, local investigation, or in the inspec¬ 
tion of the instruments used for the commis¬ 
sion of a crime. Tho extent to whioh any 
individual material of evidence, aids in the 
establishment of tho goueral truth is oalled 
its probative force. This force must be sufficient 
to induce tho Court either to believe in the 
existence of tho fact sought to be proved or 
to consider its existence so probable that a 
prudeut man ought to act upon tho supposi¬ 
tion that it exists. (Ameer Ali's Law of 
Evidence, 6th Edition, page 112). 

Tho circumstances of each case must deter¬ 
mine whether a prudent man ought to aot 
upon the supposition that tho facts exist from 
which a liability is to be inferred. "What 
circumstanocs will constitute proof cau nevor 
be the subject of a general definition. But 
one thing is clear that in Civil oases what is 
required or considered sufficient is prepon¬ 
derance of probability, while in Criminal cases, 
owing to the serious consequences of an 
erroneous condemnation both to the accused 
and tho society, tho persuasion of guilt must 
amount to such a moral certainty as con¬ 
vinces the minds of the tribunal, as 
reasonable men, beyond all reasonable 
doubt —Parke, B., in R. v. Sterne (l) 
cited in Best on Evidence, 11th Edition, 
page 84. In tho Queen v. Mad hub Ghun- 
der Giri Mohunt (2), we find the following 
observations:—• 

" In ordinary oivil cases, a Judge of fact 
must find for tho party in whoso 
favour there is a preponderance of 
proof, although the evidence bo not 
ontiroly free from doubt. In crimi¬ 
nal cases, no weight of preponderant 

(1) Surrey Sum. Asa. l$43 f M. 8. 

12) 21 W. K. 13 at p. 20 Or. 
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evidenoe is sufficient short of that 
which excludes all reasonable doubt. 
The party accused is ontitled to the 
benefit of the legal presumption in 
favour of innocence, and in doubtful 
cases that may suffice to turn the 
scale in his favour." 

The Additional District Judge while con¬ 
sidering tho question whether the injunction 
which was granted on the application of the 
plaintiffs on 6th Decembeo 1917 as per 
Exhibit P-2 was actually issued or not, has 
observed as follows :— 

“ Exhibit P-2 does not show that an in¬ 
junction was as a matter of fact 
issued. Much less does it show 
against whom it was issued and in 
respect of which property." 

The Additional District Judge in making 
this remark has failed to give plaintiffs tho 
benefit of the ordinary presumption that 
attaches to conduct of men in official matters. 
Every Court is furnished with a machinery 
for giving effect to its orders and it would bo 
unjust to think that tho subordinate staff 
attached to each Court fails in its duty of 
carryiug out the orders of the Court. On the 
contrary tho Courts should, in my opiuion, pre¬ 
sume that the common course of business has 
been followed in the case; scotion 114, illustra¬ 
tion (/), of tho Indian Evidence Act enables the 
Court to presume that the common course of 
business has been followed in particular cases; 
ot course, this presumption could be rebutted 
by showing that the common courso of busi¬ 
ness was interrupted by disturbances, etc. 
Section 16 of tho Evidence Act lays down that 
when there is a question whether a particular 
act was done, the existence of any courso of 
business, according to which it naturally would 
have been done, is a relevant fact. Tho pre¬ 
sumption in such cates arises out of tho appli¬ 
cation of the general maxim omnia praesumun- 
tut- rite esse ucla and proceeds on tho well 
recognized fact that the couduct ol" men in 
official and commercial matters is to a very 
great extont uniform. In such cases there is 
a strong presumption that the general regu¬ 
larity will not, in any particular instance, bu 
departed from. 1 do not think that in tho 
oase of Courts of civil jurisdiction equipped 
with Court Readers, and process-writers aud 
a regular staff of process-servers under a duly 


qualified Nazir, it would not be too much fo 
expect that the usual course of business was 
followed by all officials concerned. Every 
ono is presumed to govern himself by 
the rules of right leasen and consequently 
that he acquits himself of his engagements 
and duty. Whenever it is established that 
one act is the usual concomitant of another 
the latter being proved the former will be 
presumed ; for this is in accord with the 
experience of common life. It is simply the 
process of ascertaining one act frem the 
existence of another (Ameer Ali's Law of 
Evidence, 4th edition, page 205). 

The Circulars lay down the duty of the 
Court Readers and prccess-writers attached to 
the Court to look into tho records and see tho 
orders and to carry them out. I am cot pro- 
pared, therefore, to presume failure in the dis¬ 
charge of their duties by the clerks attached 
to a Court, as the lower Appellate Court 
appears to have done. I would rather go to 
tho length of observing that in the common 
or usual course of natural events human con¬ 
duct and public and private business, in their 
relation to tho facts of this particular case tho 
lower Appellate Court ought to have presumed 
that the injunction granted was not only issued 
as per orders of the Court, hut that the same 
was likely to have been and must have been 
served in due courso on the principal defend¬ 
ant. Section 114 of tho Evidence Act gives 
amplo scopo for such a presumption being 
made. From the absence of any complaint 
in the subsequent proceedings on tho part of 
the plaintiff on the score of non-service of 
the injunction 1 think tho Court would have 
been justified in thinking that it must have 
been been served duly before the date of tho 
next healing which was 3rd January 1918. 
Otherwise, the plaintiff who was anxious to 
thwart the defendants’ attempt at alienation 
would not, have sat quiet over tho afiair. Tho 
machinery of the Nasarot for effecting service 
of notices, orders and injunctions issued by the 
Courts on the civil sido may presumably ho 
credited with sufficient degreo of regularity in 
the matter of the systematic operation ot tho 
servico ol picccsses so as to ensure their deli¬ 
very to the proper addressees. 

The injunction which tho Court gianted 
was not as efftetivo a remedy as the 
older of attachment would have been, bub 
I do net think the Court of Appeal would 
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have been justified in holding that be¬ 
cause plaintiff did not get the full relief of 
attachment he prayed for he would spurn at 
the lesser preventive relief the Court was 
pleased to grant, so as not to pay the necessary 
prooessfee for the issue of the injunction 
granted. His self-interest diotated to him 
the necessity of taking very prompt steps to 
obstruct the defendant in the act of giving 
effect to the meditated alienation of property 
which he was afraid was going to prejudice 
his (plaintiff’s) interests as a creditor. The 
oase was fixed for final disposal and still the 
defendant No. 1 Sobha did not dare to attend, 
and the other defendant prayed for an adjourn¬ 
ment on the ground that bobha was conversant 
with facts ; thus disoloses an attempt to 
procrastination and the actual defence put in 
still confirms this impression of any right- 
minded man. Under those circumstances, it 
would have been unusual for the plaintiff to 
have kept quiet and to have omitted to move 
the Court over again for the issue of an injunc¬ 
tion had the one ordered to bo issued remain¬ 
ed unissued or unserved. I have absolutely 
no doubt on the point of issue and servioe, 
although I should have myself very muoh 
wished that the plaintiff could and ought to 
have supplemented the evidence by more 
positive proof tending in that dirootion. Ho 
has now produced before this Court a certified 
copy of the Register showing the issue of 
processes from the Court which granted the 
injuuotion and it corroborates in every parti¬ 
cular the presumptions which I have drawn 
hero. I, therefore, think, that the lower 
Appollate Court has failed to draw the natural 
inferences or presumptions which it could 
legitimately have drawn, or that, at any rate, 
it ought to have required the plaintiff to 
supply the lacuna that wa6 found wanting in 
the caBO. I, therefore, admit the additional 
evidenoo of the certified copy of the Register 
of processes, which is filed along with the 
memorandum of second appeal. 

Where the good faith as also the considera¬ 
tion of a transaction are in question, the prim¬ 
ary duty must rest on the alienee to prove 
both. Proof of consideration without proof of 
good faith will not bo sufficient to entitle him 
to verdict in his favour. The case has not 
beou approaohed by the.lower Appellate Court, 
which has reversed the decision of the Gr6t 
Court, from the right point of view, and 


consequently I think it must go baok to that 
Court for fresh decision with due advertence 
to the above remarks. 

The appeal is allowed with costs. The 
appellants will get a refund of Court-fees paid 
on the memorandum of second appeal. The 
costs in the Courts below will abide the 
event. 

G. R. d. Appeal allowed ; case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 898 of 1922. 

Deoember 30, 1923. 

Present :—Mr. Justice Lindsay and Mr. 
Justice Sulaiman. 

Maulvi SHARIF AHMAD ALVEE- 
Plaintiff—Appellant 

versus 

MUHAMMAD and another—Defendants 

—Respondents. 

Custom— Pre-emption— Wajib-ul-arz, entry in, cons- 
(ruction of— Shurkayan ubikmi, meaning of. 

An entry in a tvajib-ul-arz provided that on the 
oooasion of a transfer, the first right to take the prop¬ 
erty would'be givon to "shurkayan shikini" and that, 
if they doolined, an offer should bo made to the other 
proprietors of thetlwk or mahal ; 

Held, (1) that the primary idea underlying the 
word shikmi was inolusion, that is to say, the s/iur- 
kayan shikmi must, iu somo way or other, be connect¬ 
ed with tho vendor by reforenoe to inolusion in somo 
thing whioh contained them both, o.g-, a khalQi. 
[p. 61*3, ool. 2; p 614, col. 1.] 

(?) that, therefore, the expression shurkayan 
shikmi meant thoso proprietors in the thok or wtoi 
who were proprietors in the same khata witb tno 
vendor. 

/)6Jul Shakur v. ilendai, 23 A. 2GC; A. W. N. (1901) 
63, followed. 

Boh ,il Singh v. Mabarak-an-Nissa, 6 A. L J. 52 ; A. 
W. N. (1908) 16 ; 30 A. 77. dissented from. 

Appeal from the dcoree of the Subordinate 
Judge, Muzaffaruagar, Meerut, dated the 2Utia 

March 1922. 
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Mr. Nehal Ghand, for the Appellant. 

Mr. Gxilzari Lai, for the Respondents. 

JUDGMENT. —This appeal raises a 
somewhat difficult question of interpretation 
in connection with the provisions of a certain 
ivajib-ul- arz relating to pre-emption. 

According to what is stated in the wajib-ul- 
arz, on the occasion of a transfer, the first 
right to take the property is given to a class 
whioh is defined in the wajib-ul-arz as “ shur- 
kayan shikmi.” It is provided that in case 
the members of the first class decline to accept 
the offer of the property then the offer is to 
bo made to the second olass of persons who are 
described as " dicjar malikan thok o mahalke ” 
A great deal of controversy has arisen 
regarding the moaning to be attached to the 
words “ shurkayan shikmi.” We have been 
referred to a decision of a Bench of this Court 
reported in Abdul Shakur v. Menlai (l). In 
that oaso it was sought to attribute to the 
expression hissedaran shikmi ” a meaning 
derived from blood relationship. In other 
words, the suggestion was that hissedaran 
shrimp were people who had issued from the 
same shikam ; that is to say, the expression 
was used in the same senso as the English ex¬ 
pression “ uterine brothers. ” 

This interpretation was definitely rejected 
by both Judges in that case and on the inter¬ 
pretation of the wajib ul-arz in that oase it 
was held that “ hissedaran shikmi ” meant in 
that particular case oo sharers in the same 
khata, the khata being a smaller sub-division 
of a patti. A path is, in the ordinary accept¬ 
ance of the term, a smaller division than the 
thok. 

On the other hand, it was decided by 
another Benoh of this Court in the case report¬ 
ed in liahal ■ Situjh v. Mubarak un nissa (2) that 
the words shikmi shurkayan " are intcuded 
to denote relatives by blood and not co sharers 
in any sub-division of a mahal. Wo have, 
tboroforo, divergence of opinion regardin'- the 
matter now before us and it is open to 
us to take our own courso. The interpretation 
put on tins expression in the case Bahai Singh 

v. Mubarak-un-Nissa (2) does not commeud 
itself to us. 

U) 28 A. 2G0 ; A. W N. (1901) 63. 

13) 5 A. L. J. 52 ; A. W. N. (1908) 16 ; 30 A. 77. 


We cannot agree that, in any circumstances, 
the expression “ shikmi shurkayan ” was ever 
intended to apply to persons'who are connected 
by blood relation. 


We agree with the view which was taken 
in tho earlier case and we, therefore, hold that 
in the present case the words "shurkayan 
shikmi ” should be interpreted in a similar 
sense. 

It is indeed true that the language of the 
wajib-ul-arz with whioh we are now dealing 
is not identical with tho language of the 
dooumont whioh was before the earlier Benoh 
but, having regard to all the circumstances, it 
seems to us that the only meaning of which 
the expression is susceptiable here is the 
meaning which was given to it in the judg¬ 
ment of Sir Arthur Straohey and Mr. Justice 
Banerji. 

If we look at the language of tho wajib-ul- 
arz itself this construction appears to bo the 
only reasonable one. 

Wo have already stated that the second 
class of pro-emptors oonsists of “ other pro¬ 
prietors of the thok and mihil.” 


--W— V-/1 Uiiu >YUia UrUJdV 

in the second oatogory that tho persons who 
are described in the first class as “ shurkayan 
shikmi must also be proprietors of the thok 
(malikan thok). 

How, then, are wo to distinguish between the 
proprietors of a thok who are specified in the 
second division ? There must obviously be 
some basis of classification, and in our opinion 
that basis is to bo found in the word 
shikmi.” And in interpreting that expression 
it seems to us that tho only reasonable mean- 
mg which it can bear is that tho persons who 
are described as " shurkayan shikmi' are per¬ 
sons who, being proprietors in the thok are 
brought into a closer relationship thau nro- 
priotors of the thok by being included in a 
sub-d.vision of the thok, as, in this instanoe, 
a khata. The principle of decision which was 
adopted m the earlier of the two reported cases 
applies hero We quote the following from 
the judgment of the learned Chief Justice in 
that case (see page 262 of I. L. R„ 23 Allaha- 

1 he primary idea, as Mr. Justice Baner- 
ji has said is inclusion; that is to 
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say, the kissedaran shikrni must in 
some way or other be connected with 
the vendor by reference to inclusion 
in something which contains them 
both, such as, in the case before us, 
in this kkata in which the shares of 
both are included.” 

Applying this interpretation to the wajib- 
ul-arz now before us, we must bold that the 
deoision'of the Court below is erroneous. The 
faots are these:—The sale sought to be pre¬ 
empted was made on the 2nd of January 
1920, and, looking at the sale-deed, it appears 
that two items of property were sold, namely, 
items out of two distiuot khewats or sub-divi¬ 
sions of the thok, namely, Nos. 265 and 269. 

It i6 proved beyond all dispute that the 
plaintiff in this case and the vendor are co¬ 
sharers in one of these khewats, namely, 
No. 269. 

At the time this transfer was made the 
purchaser was a stranger to the village but 
subsequently he acquired by a gift a share 
in thok Ansaryan in khewat No. 323. 

It may be mentioned that khewats Nos. 
265 and 269 are also in thok Ansaryan. 

This proporty which the vendee has acquir¬ 
ed has undoubtedly constituted him one of 
the proprietors of the thok, and unless the 
plaintiff has got a superiror right the suit 
must fail. 

For the reasons given, wo think that the 
plaintiff mu6t be deemed to have a superior 
right with respoct to the item of property 
comprised in khewat No. 269. The reason is 
that both the plaintiff and the vendor are 
linked more closely together by their being 
included in one khewat or khata. In our view 
of the case, therefore, the correct decision 
should bo that the plaintiff is entitled to have 
bis claim decreed regarding the item of prop¬ 
erty sold in khewat No. 269. 

As regards the item comprised in khewat 
No. 295 he is in no bettor position than the 
vendee, and the suit regarding that item 
should be dismissed. 

The result is that the case must be sent 
back to the lower Appellate Court for decision 
of the suit on this basis. Tbo Court will now 
proceed to decide the other questions out¬ 
standing between the parties. Co6ts will abide 
tbo event. 

z. k. Apical decreed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 161 of 1922. 
March 14, 1924. 

Piesent :—Mr. Kinkbede, A.J.C. 

BALAJI VINAYAK BUTI— Defendant— 

Appellant 

versus 

VITHOBA— Plaintiff—Respondent. 

Mortgage—Suit to enforce mortgage—Perron in pass* 
c fit ion of mortgaged propirty whether ncc.ssary party — 
Decree in favour of prior mortgagee—Subsequent mort¬ 
gagee whether bou)id—Pui$>\c mortgagee , suit by—Prior 
mortgagee , duty of—Plaint not showing defendant's 
interest—Civil Pnwdurc Code (Act V of 19^*8). 0. YII t 
r. 5, 0. XXXIV, r. 1. 

Merely because a person is in possession of mort¬ 
gaged proporty ho cannot bo eaid to have suoh inter¬ 
est in the mortgage-security or the right of redemp¬ 
tion* as would make his joinder as co-defendant to a 
suit to enforce a mortgage, absolutely necessary 
under O. XXXIV, r. 1, Civil Procedure Code. [p. 616, 
ool. 2 ] 

A decreo obtained against the mortgagor by a prior 
mortgagee on tbo basis of his mortgage 
without imploading the subsequent mortgagee oan- 
not bind the latter. [p GIG, col. 2.] 

It is only in a suit brought by a puisnee mortgagee 
for the express purposo of selling tbo mortgaged pro¬ 
perty free of prior enouinbrauoe that the prior mort¬ 
gagee is bound to eot up and prove his mortgage, 
[p. GIG. col. 2 ] 

A plaint which does not show that tbo defendant 
is interested or olaimsto bo interested in the subjoot- 
matter of the suit and tbut ho is liablo to be called 
upon to answer the plaintiff's demand is a defective 
plaint, because it does not oomply with tho require¬ 
ments of O. VII, r. 5, o! the civil Prooeduro Code. 
Tho Court is in such a case bound to call upon the 
plaintiff to discloso his cause of action correotly 
againet oach defendant, [p. G16, col. 2; p. G17, col. 1.] 

Appeal against the cleorcc of the District 
Judgo, Wardha, in Civil Appeal No. 126 of 
1921, dated tho 4th January 1922. 

Mr. V. D. Kale , for tbo Appellant. 

Mr. S. li . Gckhale , for tho Respondent. 

JUDGMENT. —This second appeal arises 
out of a suit brought by a mortgagee on tho 
basis of a mortgage dated 6th October 1914, 
for sale ol tho mortgage-property which con¬ 
sists of a house, shop, and the crop6 of certain 
occupancy land. Defendant No. 1 is the mort- 
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gagor, while defendant No. 2 is impleaded as a 
oo-defendant on the ground that he is in 
possession of the house and the shop. The 
amount alleged to be due on the mortgage is 
113.1,781-5 0 on account of principal and 
interest calculated up to 11th April 1921 and 
the plaintiff seeks a decree directing defendants 
Nos. 1 and 2 to redeem the mortgage by pay¬ 
ment of that amount and costs and future inte¬ 
rest and in the case of failure for realizing the 
same by sale of the proporty. The defendant 
No. 1 admitted the execution of the bond in 
suit and the receipt of consideration. The 
defendant No. 1 stated that the property 
mortgaged with plaintiff was already mortgag¬ 
ed with defendant No 2 ; that in execution 
of the decree obtained on that mortgage defen¬ 
dant No. 2 had purchased that mortgaged pro¬ 
perty. Tho defendant No. 2’s agent in his 
oral examination gave further details as 
regards his mortgage and also the mortgage- 
suit and the auction-sale and urged that his 
mortgage-decree was still unsatisfied. When 
asked with reference to theso details tho 
plaintiff denied knowledge of 'the mortgage, 
presumably because ho was not made party 
to the mortgage-Buit, but added that if it be 
found that it was a valid mortgage then he 
was willing to redeem the same. Issues wero 
framed and, curiously enough, the defendant 
No. 2 was called upon to prove his prior 
mortgage as against the plaintiff in a suit 
where tho only relief claimed was a decree for 
sale of tho mortgaged property, on the basis of 
the second mortgage and not for sale expressly 
free of the defendant No. 2’s prior incum¬ 
brance, on tho ground that it was eithor non¬ 
existent or invalid. The caso was fixed for 
evidence of both parties for 25th August 1921. 
Tho plaintiff’s mortgage was held proved by 
the first Court. Defendant No. 2 tiled only a 
copy of tho mortgage, dated 26th July 1913, 
and of tho preliminary decree obtained by 
lnm on 30tl. October 1917. Tie could not tile 
the original deed which had become merged 
in the decree and was with the record of 

w ml ’/ f ult L Na 096 of 1917 of tho Couit of 
Munsif NVaroa The Trial Ccurt observes 
that defendant No. 2 did not take any steps tc 
cause the original mortgage-deed to ho pro¬ 
duced or show any cause for admitting secon- 
da.y evidenoe of certified copy of the same. 
As the original document was not beforo tho 
Lourt and could not be shown to the 


witnesses who were summoned to prove it, 
the Trial Court treated the copy of the mort¬ 
gage as inadmissible and held that defendant 
No. 2 has failed to prove the genuineness of 
the earlier mortgage. The Court, there¬ 
fore, held that nothing was proved to 
be due to defendant No. 2 and accordingly 
decided to pass a decree directing defendant 
No. 1 alone to pay Rs. 1,781-5 0 and the costs 
of the suit and interest on Rs. 1,000 at li 
per oent. per mensem as the prioe of redemp¬ 
tion. This deoision was followed by a pre¬ 
liminary deoreo under O. XXXIV, r. 4, Civil 
Procedure Code, hut that decree gave defend¬ 
ant No. 1 alone, who had practically no in¬ 
terest in the property, a right to redeem, and 
did not declare anything about defendant 
No. 2’s liability to redeem tho second mortgage 
or about plaintiff’s non-liability to redeem de¬ 
fendant No. 2’s mortgage. 

The plaintiff did not appeal against what 
was virtually a paper decree against defendant 
No. 1, hut an appeal was preferred to tho Dis¬ 
trict Judge’s Court by defendant No 2 against 
it under tho erroneous notion that there was a 
decree against him. The District Judge dis¬ 
missed the appeal and it is against this dis¬ 
missal the present second appeal has been 
preferred by defendant No. 2. Tho defendant 
No. 2 urges several grounds of appeal labour¬ 
ing under tho same erroneous impression that 
thero was a decree against him. After the 
arguments had been partly heard it was dis¬ 
covered in this Court that no decroo was 
passed against defendant No. 2 compelling him 
to redeem the plaintiff’s mortgage. This dis- 
clo c ure changed the aspect of the whole oase, 
and tho parties asked for amendment of the 
proceedings, and I gave leave to them to move 
this Court for pointing out the particular 
amendments they desired. Tho plaintiff desires 
that tho amendments be so made as to show 
that a decree was passed against tho de¬ 
fendant No. 2, fts it were, from tho very out¬ 
set. 

Tho defendant No. 2 opposes the amendment 
on the ground that the plaintiff cannot be given 
a decree in unqualified terms. Ho declares 
that he does not want to redeem tho plaintiff 's 
mortgago. He is willing to a decree being 
passed for sale of the mortgaged property sub¬ 
ject to such rights of his as he may have as a 
prior mortgagee. But the plaintiff docs not 
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seem willing to accept such a decree. This 
form of decree would have left the question 
open to both the parties or the ultimate auc¬ 
tion-purchaser to have the factum and validity 
of the prior mortgage, dated 26th July 1913, 
adjudicated upon in a second suit. Owing to 
this disagreement between the parties, as to 
the form in which relief is to be given in this 
case, I am constrained to decide the question 
whether or not the present appeal as also the 
appeal to the first Appellate Court were 
maintainable. 

It has been held in Mahu v. Kishan (1) that 
it is only tho decree against which there is a 
right of appeal. No decree having been passed 
against defendant No. 2 the plaintiff was 
bouud to have appealed against the decree as 
passed and moved tho Appellate Court to pass 
it. Tho decree of the first Court as it stands at 
present is final as between tho parties, namely, 
plaintiff and defendant No. 1, but the plaintiff 
derives no advantage from it as there is no 
direction in it to defendant No. 2 to redeem 
the plaintiff’s mortgage, and the latter can¬ 
not be visited with consequences of his failure 
to redeem, by sale to tho property in his (de- 
endant fto. 2) hands, nor can tho defendant 
No. 2 say that the sale of the property bo held 
subject to his prior mortgage, because there 
is no decree to that effect. The plaintiff 
must thank himself for having got a decree 
which practically gives him no relief against 
tho mortgaged property. Of course, this does 
not prevent him from going through the farce, 
if ho so desires, of causing tho mortgaged prop¬ 
erty to be formally sold and the same may 
bo purchasedfor what it ‘is worth, but tho 
auction-purchaser shall not bo entitled to get 
possession of the property purchased as against 
defendant No. 2 against whom no decree is 
passed. It was to avoid this anomalous result 
that I had suggested to the parties the middle 
course of agreeing to a decree being passed 
oven against defendant No. 2 subject to tbo 
qualification that' the mortgaged property may 
be sold in execution of the plaintiff 's mortgage- 
decree subject to such rights as tho defendant 
No. 2 may lie able to establish on tho basis of 
his alleged prior mortgage. But tbo plaintiff 
does not seem prepared to accept such a decree. 
As, in my opinion, there is no deoreo against 

(1) 15 Ind. Cae. 986 ; 8 N. L. R. 92. 


the defendant No. 2, the litigation must be 
taken to be still pending as against defendant 
No. 2. The appeal to the District Judge as also 
the second appeal to this Court were, therefore, 
premature. I have, therefore, no alternative 
but to dismiss the second appeal as premature 
and unmaintainable. I direct that each party 
shall bear his own costs of this appeal. 

Tho justice of the oase, however, requires 
that, although this second appeal is premature, 
should treat it as a revision and set aside the 
decisions of the Courts below which, if allowed 
to stand, may create complications hereafter 
and as I think the case deserves to be remand¬ 
ed with further directions for trial de novo. 
I accordingly proceed to oonsder the matter 
on the revision side as was done in Govind 
liao v. Ncirayan Bao (2). 

It is only in a suit brought by a puisne 
mortgagee for the express purpose of selling 
the mortgaged property free of the prior in¬ 
cumbrance that tho prior mortgagee is bound 
to set up aud prove his mortgage, the present 
is not a suit of that character. It is a suit 
by a puisne incumbrance to work out his 
rights on the puisne mortgage only wherein the 
defendant No. 2 is impleaded simply because 
ho is in possession of the mortgaged prop¬ 
erty. Merely because a person is in posses¬ 
sion of the mortgaged property, he cannot be 
said to have suoh interest in the mortgage- 
security or in the right of redemption, as 
would make bis joinder as co-defendant to a 
suit to enforce a mortgage absolutely neces¬ 
sary under O. XXXIV, r. 1, Civil Procedure 
Code. This Court has laid down in bukha 
Ganda v. Chaura Sasyuthy (3), that if a per¬ 
son in possession of mortgaged property is 
joined as a co-dofendant to a mortgage suit 
not because ho has any right of redemption 
but becauso he i6 in possession of some of the 
mortgaged property such a person should be 
discharged from tbo suit. 

A plaint which does not show that the de¬ 
fendant is interested or claims to be interested 
in tho subject-matter of the suit aDd that he 
i6 liable to be called upon to answer the plain¬ 
tiff's demand is a defective plaint, because it 
does not comply with the requirements of O. 
VII, r. 5 of tho Civil Procedure Code. The 

(2) 17 c. p. I|. R. 129 at p. 130. 

18) 17 C. P- L R. 29 at p. 80- 
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Court is in suoh a oase bound to oall upon 
the plainitff to disclose his cause of 
action correctly against each defendant. 
It is just possible that the person in 
possession may be a trespasser and as suoh 
he may not be a necessary party to the 
mortgage-suit: Adam Khan v. Dattaram (4). 
Ho may equally be a person interested 
in the mortgage and be in possession in conse¬ 
quence of suoh interest. Therefore, whether 
such interest is in tho nature of a paramount 
title or of a paramount lien, or one derived 
from the mortgagor subsequent to the date of 
the mortgage in suit is a matter which the 
plaintiff must be compelled to state in the 
plaint or in the pleadings so as to onable the 
Court to ascertain whether the person implead¬ 
ed as defendant on th-» ground of his being in 
possession waa rightly impleaded as a neces¬ 
sary or a proper party to the suit. It is this 
failure, on the part of the plaintiff, to state 
clearly the neoessary information in tho plaint 
or in tho pleadings, and, on the Trial Court’s 
part, to exercise tho oridinary care of examin¬ 
ing the plaint with a view to see that it com¬ 
plies with the requirements of the law as 
regards the frame of tho suit, or to examine 
tho parties, that has caused all this trouble 
If the Court of first instance bad insisted upon 
the plaintiff's disclosing in tho plaiat the 
nature and the mode of acquisition of tho 
interest in virtue of which the defendant No. 2 
was in possession, it would have at onco enabled 
the Court to know that his right to possession 
was on plaintiff’s own admission, based upon 
the title as auction-purchnser iu pursuance of 
a decree based on the prior mortgage, dated 
26th July 1913. This disclosure by the plaint- 

m 'V' 9 P ' airib . of fcho nature of defendant 
No. 2 s interest in the property would have 

enabled tho Court to call upon the defendant 
JO' , to mako '"s election under section 101 
Transfer of Property Act, as to whether ho 
wished to take h.s stand on his rights as an 
auction-purchaser, or fall hack on Ins rights as 
a prior mortgagee, and the plaintiff could 
then havo been similarly asked to say 
whether he wants to have tho scope of 
his mortgage suit based on the puisne 
mortgage, enlarged so as to comprise a claim 
eithor for redemption of the prior mortgage, or 
tor a more declaration that he is entitled to 

(4) 47 Ind. Cae. 53«> ; 17 N. L. B. 17C. 

I. 0.-78 


sell the property on the basis of his own 
second mortgage free or subject to defendant 
No. 2’s prior mortgage, aB tho caso may be. 
If the plaintiff did not admit those facts, the 
Trial Judge ought to have insisted upon the 
plaintiff definitely stating in what othor way, 
if any, according to him, tho defendant No. 2 
had derived his right to redeem and also to 
possession if not as an auction purohaser 
under the decree based on the prior mortgage 
and demanded proof from him of defendant No. 
2 s such interest. In other words, ho ought to 
have beed asked to stato definitely whether or 
not ho admitted as correct the version given 
by defendant No. 2 of the origin of his title to 
possession. The defendant No. 2 should have 
also been asked definitely whether ho wished 
to redeem the subsequent mortgage or whether 
he would like to havo any adjudication in the 
suit itself regarding his rights under prior mort¬ 
gage. The case as it stands discloses that 
there has beon a very perfunctory trial and 
neither party has been properly examined 
with regard to tho several essential points 
and tho result has been most unsatisfactory 
and prejudioal to the interest of both plaintiff 
and tho defendant No. 2. 

It will bo desirable to point out hero that 
tho scope of a mortgage suit is a very limited 
one, much mors so whore tho mortgage sought 
to be enforced is only a puisne mortgage and 
not the first mortgage of the property. What 
is mortgaged to a puisne mortgagee is only a 
right to redeem because that is tho only inter¬ 
est left in the mortgagor after ho has onoe 
creatod a first mortgage upon tho property, 
and, therefore, as the object of tho mortgage 
suit is to cut off tho equity of redemption of 
persons interested in tho right to redeem, the 
only persons who can be impleaded as defend¬ 
ants to such a suit are the mortgagor or per¬ 
sons deriving title from the mortgagor subse¬ 
quent to the date of the mortgage, or persons 
who claim to he interested in tho residuary 
equity of redemption. It is on this principle 
that the Legislature has added an explanation 

/'• lf ?• -''■N.XIV of the Civil Procedure 
ode, which says that puisne mortgagee may 
sue for foreclosure or sale without making the 
prior mortgagee a party to tho suit. . . . 

iin i xp auation is new and has boon inserted 
v, .t i a view to supersede certain decisions 
under section 85 of tho Transfer of Pror erty 
Aot, to the effect that a prior mortgagee is a 
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necessary party to a suit for sale or foreclosure 
by a puisne or subsequent mortgagee of whioh 
I might cite an instance from our High Court 
Chulaji v. Fakir Shah (5). It declares that a 
prior mortgagee is not a necessary party to 
such a suit. 

In the present oase, therefore, the defen¬ 
dant No. 2 in his capaoity of a prior mort¬ 
gagee was not a necessary party. But he had 
the double character of being also the mort¬ 
gagor’s representative and as such he could, if 
he chose to, redeem the second mortgagee. 
But these characters or any of them ought to 
have been disclosed by the plaintiff himself in 
bhe plaint or admitted in the pleadings. 
This has not been done. It is no doubt 
dear that the fact that the prior mortgagee 
had obtained a decree on the basis of his 
mortgage against the mortgagor without im¬ 
ploading the plaintiff, subsequent mortgagee 
oould not affect the second mortgagee’s right 
to redeem the first mortgage. The sale hold 
at the instance of the prior mortgagee had not 
the effect of displacing the second mortgagee 
and leaving him with nothing but a claim 
against the balance, if any, of the sale pro¬ 
ceeds of the property after satisfying the first 
mortgagee. Ho had, as some High Courts re¬ 
cognize, a right to sell the property for what 
ib is worth. The omission to implead the 
Becond mortgagee in tho 6rst mortgagee’s suit 
did nob, therefore in any way, prejudice his 
rights. As a second mortgagee ho could have 
sued tho mortgagor for sale of tho property 
subject to the first mortgage or ho could have 
redeemed tho first mortgage aud then sued tho 
mortgagor for salo on both the mortgages. 
But finding that tho plaintiff had done neither 
of these two things in this suit, ib was tho 
incumbent duty of the Trial Court to call upon 
him to state definitely in which of the two 
ways ho wanted bo prooeed, an! whether he 
would like to amend his plaint and olaim any 
of those roliofs. The powors whioh O. X of 
the Civil Procedure Code vest in the Civil 
Courts to examine the parties are mainly in¬ 
tended to draw out by viva, voce examination 
the real points in controversy between them 
and thus prevent tho real matter in dispute 
remaining undecided or loft out from cousidera- 
tion, There are other enabling provisions also 
in O. XI and O.XII of bhe Civil ProcedureCode 


which bhe parties can avail themselves of and 
thus reduoe the points of dispute between them 
and lessen the number of issues to be framed 
in the case. I am firmly of opinion that if the 
Court of first instance had exercised its powers, 
or the defendant No. 2 had taken advantage of 
the appropriate provisions of the Civil Proce¬ 
dure Code in bhe matter of elucidating admis¬ 
sions on these points there would have been 
little or no controversy as regards the character 
of his interest in bhe subject-matter of the suit. 

The result of these irregularities or defeots 
in the procedure of Trial Court has been that 
the trial was defective from the very begin¬ 
ning and the real points neoessary for proper 
determination of the controversy between the 
parties have not been able to place before the 
Court all the documentary evidenoe neoessary 
for bhe proper adjudication of their respective 
rights. I think that it is in the interest of 
both parties and of justice, that I should 
remand the case for trial de novo. I, there¬ 
fore, acting on the revisional side, set aside 
the decisions of bhe Courts below so far as 
they relate to the defendant No. 2 and remand 
the case to the first Court for trial de novo, 
with advertence to tho above remarks, as 
between plaintiff and defendant No. 2. Both 
parties are to blame for this result and I, 
therefore, direct that the costs of the appeal 
to tho District Judge will be borne by the 
party incurring them while those of the Trial 
Court will abide tho event. 

G. R. D. 

K. S. D. 

Apical treated as Revision and allowed: 

Case remanded. 


(6) 17 0. P. L. R. 139. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 362 of 1921. 

February 8, 1924. 

Present'.— Mr. Justice Venkatasubba Rao. 

CHIDAMBARAGURUKKAL alias 
DEVENDRASAIVA PURANTHARA 
PAND1THAR— Plaintiff—Appellant 

versus 

SIVAGNANA SUNDARAM P1LLAI 
AND OTHERS—DEFENDANTS 

—Respondents. 

Landlord and Tenant — Tenancy, oriyin of, not known 
—Nature how determined—Conduct oj parties. Eviden¬ 
tiary value oj — Loikj occupation on same terms—Uni¬ 
form rent—Inference. 

When the origin of a tenanoy is not known, ovid* 
enoe of the aots and conduot of the parties constitutes 
the best and the only evidence to prove the nature of 
the tenanoy. 


Scturatnum Aiyar v. Venkatachala Qoandun, 56 
Ind Cae. 117 ; 43 M. 567 at p. 677 ; (1920) M. W. N. 
61 ; 27 M. L. T 102 ; 11 L. W. 899; 38 M. L. J. 476; 
22 Rom. L. K. 678; 18 A. L. J. 707; 26 0. W. N 485; 
$.7,1' 76 (P. C.) ; Ismail Khan Mahomed v. Jaiijnn 

Bxbt, 27 C 570 ; 4 C. W. N. 210 ; 14 Ind. Deo. (N. S ) 
871, relied on. 


Where in a suit in ejeotinent against tenants.it 
was found that for at least three generations the 
defendants family had been occupying the land svith- 
out any alteration in terms and during that period, 
the rent had been far bolow the economio rent, and 
uniform and fixed rent bad been paid : 


Held, that, under the ciroumstaDoes, the Court 
was entitled to infer permanent rights of tenanoy. 

Punniah Nuilon v. Dciv u nui Amm a l 52 Ind. Cas. 
247; 86 M. L. J. 463; 9 L. W. 463; 26 M. L. T. 811; 
Palantyandt Mch\urayun v Vadamalui (Id a van, 28 
Ind. Cas. 956 ; 2 L. W. 728 ; relied on. 


Appeal against the decree of the Court of 
the 2nd Additional Subordinate Judge, Coim¬ 
batore, iu A. S. No. 5 of 1920 (A. S. No. 24:j 
of 1920, on the file of the District Court, 
Coimbatore) preferred against the dtoree of 
the Court of the Principal District Muusif, 
Erode, in O. S. No. 326 of 1919. 

Mr. S. T. Srinivasayopalachanar, for the 
Appollant. 

Mr. T. M. Krishnaswamy Aiyar, for the 
Respondents. 


JUDGMENT. —This appeal arises out of 
a suit by an Inamdar against his tenant. 

The first question to be decided is whether 
the giant to predecessor of the plaintiff was of 
the land, or the grantee not owning the Kudi • 
varam. of the land revenue only. Section 3 (d) 
of the Estates Land Act does not, in terms, 
apply because the suit concerns not a village 
but ODly a small plot of land. The point has, 
however, to bo decided with reference to con¬ 
siderations similar to those that would apply 
if the case fell within that section. If the 
grant were forthcoming it would be the most 
valuable evideuco but, unfortunately, the grant 
is not before the Court, although it is agreed 
that the land was granted come centuries ago 
during the period of the Maduia Kings. The 
learned Subordinate Judge has, on a considera¬ 
tion of the materials before him, come to the 
conclusion that the Inamdars were entitled 
only to the mchoaram. I agree with him. 
Proceedings conneotcd with the Inam enquiry 
are relied upon by both the parties. At the 
enquiry, the Inamdar made the statement 
that the land was let to ryots for “Kandaya " 
cultivation. The Subordinate Judge is of the 
opinion that this ^ supports the defendants’ 
case. The word “ Kandayam ” is defined as 
either a fixed portion of the tax payable or 
rent paid in money as distinguished from rent 
paid in kind f-Scc McLean's Manual of Admin¬ 
istration of the Madras Presidency). The 
Judge presumably thinks that the word is 
used in the lnam statement in the former 
sense and 1 am not prepared to 6ay that he is 
wroDg. The Inam title-deed is inconclusive, 
it acknowledges the title of the Inamdar to 
the "Inam " and says that it has been sub- 
ject to a quit-rent of Rs. 2-4 0, that the Inam 
has been hereditary hut net alienable and 
liable to lapse on failure of lineal heirs. It 
then recites,— 

“ On your agreeing to pay an annual quit- 
rent of Rs. 4-4-0 . . . . j our Inam tenure 

will bo converted into a peunauent freehold • 
in whioh caso the land will he your own 
absolute property.” 

On behalf of the plaintiff, it is argued that 
the use of the word land ” denotes that the 
original grant was of the soil. This centen- 

V£ n \ nofc prepared to accept. The word 
land is not used with special reference to 
the subject of the grant. The words “ Inam" 
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and ‘ Land ’ are used indifferently and in the 
context no significance attaches to the use of 
the particular word “ Land.” The tenants are 
not parties to this document and there was no 
occasion to refer to the rights of the Inamdar 
as distinguished from those of the tenants. 
The plaintiff next relies upon a receipt for 
rent exeouted by himself. It refers to ‘ My 
luarn Venyayam Kadu wbioh belongs to me.” 

It is said that this contains an assertion by 
the Inamdar that he was the owner of the 
land. A similar argument was advanced with 
reference to the statement of the Inamdar 
made at the lnam enquiry “ the lands are let 
to yyols ...” Even where the tenant is 
admittedly possessed of the kudivaram, the 
landholder refers to his melvaram right as 
land and, therefore, no inference favourable to 
tho plaintiff can be drawn from the circum¬ 
stance. It is tiue that there is no presumption 
that an lnam grant is a grant of tho land re¬ 
venue only and that each case must be decid¬ 
ed with reference to the circumstances con¬ 
nected with it. But the Subordinate Judge 
has on a consideration of all tho circumotancos 
come to tho conclusion that tho grantee was 
not the owner of both the varams, and I am 
not prepared to interfere with this finding. 

Granting that the Inamdar was possessed 
of both the varams, the next question to be 
decided is whether tho defendants have prov¬ 
ed tho existence of a permanent tenancy. 
Tbo Court has to find whether the defendant's 
predecessors possessed occupancy rights at tho 
inception of the relations of tho parties, not 
whether there was a subsequent change in 
those relations, the latter alternative not 
having been suggested. 6ee Seturatnam 
Aiyar v. Venkatashala Goumlcn (1), aud when 
the origin of a tenancy is not known evidence 
of the acts and conduct of the parties 
constitutes the best and tho only evid¬ 
ence to provo tho nature of tho tenanoy. 
See Ismail KhanUahomad v. Jaigun Bibi (2), 

It has boon contended that permanence, if 
olaimed, must be established and that the 
burden of proof lies on tho tenant. Tho 

(1) 5G Ind. Ca J . 117; 43 M. 567 at p. 577; I1-.-20) 
M- W. N. Gl; 27 M. L. T. 102; H L W. 39'J; 88 M. L. 
J. 47G; 22 Bom. L. li. 678; 18 A. L. J- 707; 25 0. W. 

N. 485; 47 I. A. 76( P. C). 

12) 27 C. 670; 4 C. \V. N 210 ; 14 Iua Boo. INS ) 


learned Subordinate Judge has found that the 
true inference from the facts proved is that 
the tenure is permanent and not preoarious. 
Granting that the onus is on the tenant, the 
Subordinate Judge has found that the defend¬ 
ants have made out their oase and I am not 
prepared to disturb his 6nding. For at least 
three generations, the defendants’ family have 
been occupying the land without any alter¬ 
ation in terms, and during that period, the 
rent has been far below the economio rent 
and uniform and fixed rent has been paid. 
The plaintiffs have not been able to give any 
evidence that at any timo a different root was 
paid or the rent was ever enhanoed. It is 
suggested on behalf of the plaintiffs that they 
wore absentee landlords, that when they went 
to the village of the defendants, the latter 
who were karnams attended to the wants of 
the plaintiffs and that it was likely that a low 
rent was fixed on account of these consider¬ 
ations. This has not been accepted the lower 
Appellate Court as an explanation. The 
facts suggested on the one 6ide and the 
uniform and low rent on the other have 
not been shown to be related a6 cause and 
effect. It is quite as likely that, because the 
defendants and their ancestors have been ten¬ 
ants of the plaintiff's family, the former have 
from time to timo rondered small servioes to 
the latter. Tho Judge was entitled to infer, 
from the continuance of the laud in the same 
hands at a low and unvarying rent, perma¬ 
nent rights of occupancy. Ponmah Nadan v. 
Dcivanai Ammal (3), and Palaniyandi Meleva- 
rayan v. Vadamalai Odayan (4). 

In the result, the second appeal fails and is 
dismissed with costs but subjeot to the follow¬ 
ing reservation. The defendants do not 
object to a decree being passed in favour of 
the plaintiff for tho rent admitted by them to 
be due, and I accordingly pass a decree for 
Rs. 54. With this modification the lower 
Appollato Court’s decree will be confirmed. 

V. N - v - ,, 

a. d. Decree modified . 

(8) 62 Iud. c»3. 247 ; 36 M. L. J. 463; 9 L.W. 453; 
26 M. L T. 911. 

(4) 28 Ind. Cas. 956 ; 2 L-W. 723- 
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TULARAM V . SUMRATI 

NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Second Civil Appeal No. 141 op 1922. 
March 20, 1924. 

Present :—Mr. Kinkhede, A. J. C. 

TULARAM and others — Plaintiffs 
—Appellants 
versus 

Mt. SUMRATI— Defendant 
—Respondent. 

C. P. Land Revenue Acl [11 of 1917), & 80— Settlement 
paroha — Presumption of correctness — Civil Procedure 
Code [Act V of l'J08), s 11—Erroneous decision oh ques¬ 
tion of law, whether res jadioata—** Litigating under 

same title,” meaning of—Parlies to subsequent suit _ 

Title, when must come into existence—Construction of 
document—Question fact or law. 

A Settlement parcha is net Strictly so called a Set- 
tlement entry but only a rent certificate to which 
no presumption of oorreotnese under section 80 of 
the C. P. Land Revenue Aot of 1917 oau apply, 
[p. 622, col. 1] 

An erroneous decision on a point of law operatos as 
res judicata. [p. 622, col. 2.] 

Parma Sao v. Gobrya, 14 0. P. L. R. 109, follow¬ 
ed. 

Tho title by whioh the parties to the subsequent 
suit olaim must, for purposes of res judicata, bo sub¬ 
sequent to tho commenooment of the former suit, 
beoause transferees prior to the date of such suit are 
not bound by tho deoision of the suit. [p. 622, col. 2.] 

Tho words "between pjrties or botweou parties un¬ 
der whom they or any of them ,olaim, litigating un¬ 
der tho same title" in seotion 11 of the Civil Pro¬ 
cedure Code cover a oaso whore the latter litigant 
oooupiee by succession the same position as the 
former litigant, [p. 622, col. 2.] 

Afudliawmo Uansharrao v. Anusuya B a i Eknalh 
Jope, 26 Irnl Oae. 606 ; 10 b. COG ; 18 Bom- L.R. 768, 
followed. 

Tho interpretation of tho terms of a deod is a ques- 
tion ot law. 

Appeal against the deoreo of tho District 
Jud^e, lloshangabad, in Civil Appeal No. 115 
of 1921, dated the 22nd December 1921. 

Mr. S. B. Gokhale, for the Appellants. 

Sir B. K. Bose and Mr. P. N. liudra, for the 
Respondent. 


JUDGMENT. — The decision of this 
case hinges upon the right interpretation of a 
clause of reservation relating to tho field in 
suit in the sale-deed'dated the 31st March 1897, 
Exhibit P-5. If the clause made Dhanaram, 
who purohased the eight-anuas share of the 
village of Birpur from Mt. Sunder Patelin, 
the landlord of the vendor, and the latter or 
her sons tho tenants, of tho khudkast field old 
No. 24 area 10-31 rental assessment corres¬ 
ponding to new No. 26 area 10-47 of vtouza 
Birpur reserved by the vendor to herself and 
her sons in perpetuity, with the special pri¬ 
vilege of enjoying it mua/i or free from pay¬ 
ment ot rent*or revenue, whatever it may be, 
then the question to be considered is, had the 
vendor’s or her son’s tenancy come to an end, 
before the plaintill got the land on lease from 
the purohaser Dhanaram by means of patta 
dated tho 8th July 1916, Exhibit P-7, executed 
by him after taking a surrender, Exhibit P-6, 
dated the 1st Juno 1916 of the land from one 
Kaliram to whom the 6amohad been givon (or 
enjoyment during his lifetime as a maintenance 
grant by tho vendor’s sod bitaram, so as to 
entitle plaintiff to sucoeed in this suit. If tho 
interest he held to he proprietary then the 
plaiutift s suit must necessarily fail. The 
nature of the interest carved out in favour of 
Kaliram by the vendor s son Sitaram will be 
the next point to be considered in this con¬ 
nection. 

bo far as 1 have been able to understand 
the case, the conclusion arrived at by the 
lower Appellato Court seems to he correct and 
1 uphold it, though for different reasons. In 
my opinion tho land appears to have boen 
held in proprietary right by Mt. Sunder or 
her son sitaram, and that tho purchaser acquir¬ 
ed no right to demand any rent or revenue 
in respect thereof either from the vendor or 
her heir or their nominees or transferees like 
Kaliram or other persons holding under them, 
and that, consequently, Dhanaram oould not 
take a surrender of tho same and dispose it 
ot by lease and create a tenaucy in favour of 
plaintill, and that the latter, therefore, could 
not and did uot acquire tho rights of a tenant 
in respect of the said land. The clause express- 
y leserveo tho khudkast laud, rent or revenue 
free to the vendor and her sueoessors-in- 
lntorest, in perpetuity, and does not purport to 
oreate or reserve only a limited interest there¬ 
in, or otherwiso limit the scope thereof by 
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merely reserving a tenant right in the same. 
There are no words in the deed which couid 
be construed as granting only a lease of the 
land or creating a more tenant right. There 
was nothing to prevent the parties to the 
deed from inserting appropriate words to 
show that the reservation was intended only 
to carve out the status of a permanent tenant 
with the incident of heritability attached to it, 
and not to leave the entire interest of a pro¬ 
prietor intaot. The reservation must, therefore, 
be taken, and I hold it, to be of the entire 
interest which the transferor could otherwise 
have passed to the transferee, and that the 
vendor thus remained the owner of the khud- 
hast land reserved just as she was of tho other 
8-anuas malguzart share held by her. 

The plaintiff has secured the Settlement 
Paroha, Exhibit P 1, in respect of the land in 
suit at the recent survey Settlement which 
took place in 1917-18. It is not strictly 
so called a Settlement entry but only a 
rent certificate to which no presumption of 
correctness under section 80 of tho Central 
Provinces Land Revenue Act of 1917 can 
apply. Assuming that Exhibit P-1 carries 
with it any such prosumption of correctness, 
I think that, in view of the other facts proved 
in the case, the presumption ha6 been suffi¬ 
ciently rebutted, so as to dieentilo the plaintiff 
from claiming tho status of a tenant for him¬ 
self ; consequently, tho defendant who as the 
widow of Sitaram would bo entitled to sucoeed 
to whatever status her husband, or mother-in- 
law 6under Patelin enjoyed in respect of tho 
land, cannot bo excluded from such enjoyment. 
I think that even if it bo assumed that all or 
any of the decisions and orders in tho previous 
suits and proceedings, Exhibit D. 15 to Exhibit 
D-22, may not necessarily operate as res judi¬ 
cata, they have got great evidentiary value and 
can servo to shift the onus to the plaintiff of 
proving that the interest reserved by the ven¬ 
dor was that of a tenant and not of a pro¬ 
prietor : Lakshman v. Anmt (1), Neamut All v. 
Gooroo Doss 12), compare also Sakharam v. 
Shnram (3). It, however, appears that the 
point was directly aud substantially in issue in 
tho suit for proht6 between Dhanaram and 

(1) 24 B. 591 at 1 '. 59‘J ; 2 Bom. L. R. :*bG; 12 Ind. 

Deo. (N B.) 924. 

12) 22 NV. B. 366. 

(8) 10 lad. Cas. 100 ; 7 N. L- R- 23 at p. 25- 


Sitaram, and whether the decision (Exhibit 
D-21) was right or wrong, it ought to operate as 
res judicata, although the decisions in the rent 
suitB, Exhibits D 15, D-16 to D-20 and D-22, 
may not do so in view of Dwarkanath Boy v. 
Bam Chand Achi (4). Even if the decision 
may have been an erroneous decision on a 
point of law, because interpretation of the 
terms of a deed is a question of law, it opera- 
rate as res judicata : I'armu Sao v. Goby a (5), 
between the parties or between parties under 
whom they or any of them claim litigating 
under the same title. The title by which the 
parties to the subsequent suit claim must for 
purposes of res judicata be subsequent to the 
commencement of the former suit: because 
transferees prior to the date of such a suit are 
not bound by a decision in that suit compare 
Sitaram v. Amir Be jam (6), Joy Chandra 
Bancrjee v. Sreenath Chattel jee (7 ),Nias-ullah 
Khan v. Nazir Begam (8), Abdul Alii v. Mia- 
khan Abdul Boscin (9), aud Bamchandra 
Dhondo v. Malkapa (10). The words " bet¬ 
ween parties or between parties under whom 
they or any of them claim litigating under the 
same title in section 11 of the Civil Proce¬ 
dure Code, cover a case where the latter liti¬ 
gant occupies by succession the same position 
as tho former litigant: A Ladhavrao Hariharrao 
v. Anusuyabai (11). 


I, therefore, held that it was not open to 
Dhanaram or to plaintiff, who is a transferee 
from him, to re-agitato the question as regards 
the status of the vendor Mt. Sunder or of her 
son or of the latter’s heir, namely, the present 
defendant, in respect of the khudkast land 
expressly reserved under the terms of the sale- 
deed, Exhibit P-5. Down to 1914 Dhanaram’s 
right to style himself either as proprietor or 
as landlord in respect of the Sold in dispute 
and to recover its rent or revenue either from 


4) 20 C. 428 (F. B.) ; 3 C. W. N. 266 : 13 Ind. 
o. (N. S.) S7G. 

5) 14 0. P. L. R. 109. . . _ 

G) 8 A. 324 ; A- W. N. (1886) 101 ; 5 Ind. Deo. 

3)105. 

I) 32 C. 861 (P.C.): 1 C. L. J. 23. 

8) 15 A. 108 ; A- W. N- (1899) 24G ; 7 Ind. Deo. 

9) lo'lud. Ciis. *90 : 85 Bom-297 : 13 Bom. L. 

^ ^ 

10) 36 Ind. Cas. 448 : 40 B- 079 ; 18 Bom. L. R. 

II) 36 Ind Cae. 605 ; 40 B. COO; 18 Bom. L. R. 
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Sitaram or his under-lessees has been consis¬ 
tently negatived, and the question would no 
longer be liable to be re-opened. 

Plaintiffs says that the transaction between 
Kaliram and Sitaram which took place some 
time in 1914 was on the defendant’s own 
admission a transfer of teuant-right which was 
prohibited by the Central Provinces Tenancy 
Act of 1898, and consequently the same had to 
be avoided in the manner and to the extent 
provided by section 71 of the said Act. But in 
the view I have taken the status of Sitaram 
was not that of a tenant and, therefore, no 
question of the avoidance of the alleged trans¬ 
fer arises for determination, consequently, 
Kaliram who held the laud as a maintenance 
grantee for life and enjoyed the usufruct or 
profits of the land, had no proprietary interest 
therein and the surrender by him of his right 
to enjoy the profits of the land as per Exhibit 
P-C to Dhanaram would not affect the right 
of reversion whioh Sitaram and his heirs had 
to the land. 

In this view of the case, none of the ques¬ 
tions about the lapsing of the tenanoy right 
by loss of remedy, or by lapse of timo under 
section 94 or of statutory forfeiture under 
section 35 of the Central Provinces Tenancy 
Act whioh had boon ably argued on both sides 
at all call for any adjudication. Dhanaram 
could not, behind the back of Sitaram or his 
heirs, bring into existence a new state of 
things, namely, of taking a surrender from 
Kaliram, and of clothing himself with a 
so-called right which, however, could not 
be higher than that what Kaliram him¬ 
self possessed as against Sitaram and his 
heirs, and by granting a patta to plaintiff 
ho could not raise his status to that of 
a tenaut under himself, and thus acquiro 
for himself the status of a landlord in 
respect of the very same land regarding which 
it was being stoutly denied and the denial 
whereof was uphold in the previous litigation 
Much less could the .Settlement Officer confer 
the status of a tenant on plaintiff in regard to 
the land in suit as per Exhibit P-1. It is an 
admitted fact that Kaliram who, according to 
the defendant, was only a grantee for life of a 
right to enjoy the usufruct of the land, is now 
dead. Whether he was dead or alivo at the 
date when the defendant dispossessed plaintiff 
is, therefore, now immaterial, beoause, ovon 


apart from the grantor’s reservation of right 
in virtue of whioh,the defendant seekstojusti- 
fy her possession, she is entitlod to defend her 
own possession by challenging the plaintiff’s 
right to sue, this being an ejectment suit. 
The burden was on plaintiff to prove his title, 
and he having failed to establish it, the suit 
was liable to be and has been rightly dismissed. 

The appeal is dismissed with costs. Costs 
of the Courts below will be paid as already 
ordered. 

G. R. D. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 592 of 1921. 
January 18, 1924. 


Present:— Mr. Justice Odgers. 

CHOCK AD INGAM PIDLAI— Plaintiff - 

Appellant 

versus 

SAMI BATTAR and another— 

Defendants—Respondents. 

Evidence Act (l of 1872), ss. 112 and 114 — P re . 
sumption of marriage, when arises—Absence of evidence 
—Legitimacy, whether can be presumed. 

Tho pre-umption of marriage under flection 114 of 
the Evidence Act ari*e* from tho fact oiiher that tho 
person* have lived together for a length of time or 
that they have been recognised a* husband and wife 
by a certain number of persons. But there is no 
general presumption in favour of legitimacy without 
laying the foundation for it under section 112 of the 
Act. 


Whero there i* no evidenco at all, legitimaoy of 
a potsou cactiot bo takec as provod. J 


Appeal against tho decreo of tho Court of 
the Additional Subordinate Judge, Madura in 
A. S. No. 29 of 1920 (A. S. No. 367 of 1919 
Madura District Court) preferred against 
the decree of the Court of tho Principal 
UiRtnct Munsif, Madura in O. S. No. 313 of 
1918 . 


Mr. K. A. Sesha lyangar, for the Appellant. 

Mr. A. V. Viswanatha Sastriar, for tho Res¬ 
pondents. 
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JUDGMENT. —In this second appeal it 
is contended that the Additional Subordinate 
Judge has not dealt in the right way with the 
first issue which was, 

“Is the plaintill a legitimate son of the 
deceased Veerabhadra Pillai ?" 

Under ordinary circmstances, one would say 
that the finding of both the learned District 
Munsif and of the Subordinate Judge were 
questions of fact on the evidence. But Vr. 
Sesha Iyengar for the appellant has raised a 
point with regard to the decision of this first 
issue in that he says that what the Subor¬ 
dinate Judge has done is really to throw the 
onus of proving legitimacy on his client 
instead of starting with the presumption of 
legitimacy in his favour. The learned Pistriot 
Munsif found the legitimacy of the plaint¬ 
iff by reason of certain evidence, Ex. E 
Series, which it is not contended can be 
legitimately used; so that the ground 
on which the District Munsif deoided 
has now definitely gone. The Subordinate 
Judge has oome to a contrary decision on a 
consideration partly of the evidence on this 
issue and partly on the evidence of the second 
point in the case as to the plaintiff s right to 
a portion of a certain house to which he would 
bo entitled, if ho woro the legitimate son of 
Veerabhadra Pillai and, therefore, the legiti¬ 
mate brother of the second defendant. With 
regard to this, although Mr. S e sha Aiyengar 
did not press the second point, i.e , as to what 
portion of the house the plaintiff was entitled, 
I am satisfied that at no time up to the present 
has the plaintiff been in possession of this 
house. That this is so appears from the 
order of the District Munisif, dated 25 July 
1918, which is the order on the obstruction of 
the first defendant in consequence of wbioh the 
plaintiff brought the present suit. The order 
was made on an application by the judgment- 
creditor-decreo-holder for the delivery of 
possession of the house in question. The 
learned District Munsif found that there had 
been a previous litigation namoly, O. S. No. 15 
of 189G, followed by O. 3. No. 278 of 1898, 
wherein this question of legitimacy was 
apparently directly raised, and the matter was 
compromised. But the learned District Munsif 
says that it did not recognise the respondent s 
right to a half share in the house but merely 
provided that in consideration of the respondent 


No. 1 paying Rs. 300 to the deoree-holder he 
should take a half share. In the compromise 
decree tho respondent's status as Veerabhadra 
Pillai’s second wife’s son is not admitted. He 
also adds that at the time of the suit the 
respondent was not living in the plaint house. 
Now it should be noted that Veerabhadra 
Pillai was admittedly the father of both 
the plaintiff and the first defendant. So at 
the time he is said to have married the plaint¬ 
iff’s mother he was a married man with 
a son. It is said that the law raises a pre¬ 
sumption iD favour of marriage under section 
114 of the Evidence Act. That presumption 
arises from the fact either that the persons 
have lived to gather for length of time or 
that they have been recognised as husband 
and wife by a oortain number of persons. It 
cannot be said that there iB a general presump¬ 
tion in favour of legitimacy without laying 
the fundation for it either under section 112 
or a presumption that a valid marriage had 
taken plaoo between the father and mother of 
the person in question; so that I think the 
Subordinate Judge in this case was not wrong 
when he refused to take P. W. 2’s evidenoe as 
necessarily establishing the legitimacy of the 
plaintiff. It is said that there is no evidence 
on the other side, and, therefore, the legiti¬ 
macy of the plaintiff must be taken as proved. 
But I do not think that that is the law, as one 
oan see from the case oited for the respond¬ 
ents in Ma Wun Di v. Ma. Kin, (1). In Sastry 
Valaidcr Aronegary v. Sembecutty Yaigalie (2), 
cited by Mr. Sesha Aiyengar, a form of marri¬ 
age was gone through. As far as I oan Bee, 
in this case there is no evidence of any 
form of marriage boing gone through exooept 
that of P. W. 2 whose evidence is disbelived 
with regard to the second point, namely, that 
the plaintiff was ever living in the southern por¬ 
tion of the house and, therefore, I consider that 
the Subordinate Judge was justified in sum¬ 
ming up tho evidence of P. W. 2 in this way ! 

Then there is tho evidence of P. W. 2 in 
the present suit who says that the plaintiff 
and tho second defendant are sons of the 
deceased Veerabhadra Pillai. It may perhaps 
be that tho plaintiff is an illegitimate 

(1) 35 C. 232 ; 12 C. W. N. 220 : 10 Bom. L. R. 41 
3 M. L. T. 03 ; 18 M. L. J. 3 ; 7 C. L. J. 112 ; 5 A. L i \ 
63 ; 11 Bar. L. R. 3 ; 1 L. B.B- 175 (P. C) 

(2) (1381) 6 App. Ca<. 364 : 60 L. J. P. C. 23 ; 44 L- 
T. 895. 
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son of Veerabhadra Pillai. This witness 
does not speak to any marriage between 
Veerabhadra Pillai and the mother of 
the present plaintiff.” As a matter of 
fact, ho does speak to a marriage having 
taken place. But I havo been referred to 
his evidence and it is prefecbly clear that 
he knows nothing personally of the matter : 
He was not present at the marriage. Al¬ 
though, perhaps, the Subordinate Judge was 
in error when he said that the witness 
did nob speak of any marriage, I think that, 
for the reasons given, he was justified in 
ooming to the conclusion he did on the evid- 
denco of P. W. 2. I, therefore, hold that he 
was not wrong in his estimation of the evi¬ 
dence, nor did he go wrong on the question of 
presumption of legitimacy. It follows that 
the second appeal should be dismissed with 
costs. 

v - N. V. Appeal dismissed. 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 345-B of 1923. 

March 4, 1924. 

Present : -Mr. Kinkhede, A. J. C. 
sheikh GANI— Plaintiff —Appellant 

versus 

SITARAM—Defendant—Respondent. 

Transfer of Property A<t (IV of 1882), s. 53_M.,l a - 
fido tramftr—Intention to prefer one <r editor — Trans, 
ftr, wluthcr enforceable. 

A transfer entered in bid faith with tho intoutiou 
to dofraud ono oroditor and to give preference to 
anothor creditor of tho veudor is not enforceable iu 
law. 

Dhagioant Appaji v. Kedari Kashinath, 25 13. 202 • 
2 iiorn. I, It. USB, not followed. 

Chidambaram Ghettiur v. Sami Atyar, 30 M. G ; IB 
M. L J. 127 ; 1 M. L. T. Sol ; Chidambaram 
Chetliar v. Srtntvaia Sastrial, ‘23 lud. L'a«. 711- 37 
M. ‘227 . 2G M. L. J. 173 ; Is C. W. X. 8U ; 1 G ai. L 
1.286 ; ‘2j C. L. J. 571 ; (lul l) M. W. N. 751 - 1 G 
bom. L. It 7n3 ; 1 L. VV. uG3 (1*. C.), roliod on. 

Appeal against the dccreo of tho Additional 
District Judge, Amraoti, in Civil Appeal No. 
92 of 1923, dated the 8th September 1923. 

I C— 7'J 


Mr. B. V. Pradhan, for the Appellant. 

Mr. M. R. Dixit, for the Respondent. 

JUDGMENT. —In this case the defendant 
sued his debtors, Rajaram and Vishram, for 
the recovery of the debt due from them on 
2nd March 1922. He asked for attachment 
before judgment on the same day but it took 
time to actually effect the attachment, which 
was made on 11th March 1922. There was 
another creditor of Vishram by name Punjaji, 
P. W. 3, and Rs. 125 were payable to him. 
Vishram and his nephew Motia executed a 
sale-deed in favour of plaintiff in respect of 
their two houses for an apparent consideration 
of Rs. 300 on 2nd March 1922. Out of this 
Rs. 125 aro stated to have been received at 
homo and Rs. 175 to be received before the 
Sub-Registrar. At the timo of tho execution 
of tho document and before it was registered, 
it is in evidence that plaintiff and Vishram 
were informed of the institution of the suit 
and of the fact that tho Court had passed an 
ordor for attachment before judgment of the 
said houses. Nob minding this warning, the 
plaintiff pushed his transaction through and got 
tho deed registered hurriedly. Tho plaintiff 
apparently did not need tho houses for personal 
occupation or residence because we find 
the very next day both the houses were leased 
out, ono to the vendor and anothor to Tuka- 
iain Wadi (P. W. 1), as per Exhibits P-2 and 
P-3 Tho Court of Appeal entertained grave 
doubts as to tho payment of Rs. 125 at home 
as stated iu the sale-deed. Punjaji ( P. W. 3) 
admits having received Rs.125 and returned 
the promissory-note, hut I have not got it be¬ 
fore me. 1 have before mo no proof of the 
existence of debt although tlioro is proof of a 
payment of Rs. 125 to Punjaji. 

The plaintiff has not gone into tho box to 
give his version as to why ho did not produce 
tho promissory-note which P. W. 2 says was 
loturned to Vishram and to plaintiff. Ho has 
not also given us any opportunity to tost his 
veracity particularly in connection with tho 
haste with which payment of Rs. 175 wa9 
made beforo .Sub-Registrar and whebhor he 
realized any rent Thoro is absolutely no ovid- 
enco to show what has becomo of Rs. 175 
paid before the Sub-Registrar. With know¬ 
ledge of the fact that the defendant was ono 
of the creditors who3o debt was outstanding 
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and that he had not only sued hut had ac¬ 
tually taken steps to attach the property cover¬ 
ed by the sale-deed, it is very likely that 
tho plaintiff would go through the farce of 
merely paying the major portion of the consi¬ 
deration into the hands of tho vendor before 
the Sub-Registrar. lie could very well have 
got the vendors to agree to his (vendee's) 
undertaking to pay plaintiff out of Rs. 175, if 
it had been intended to take a real sale and to 
recite that tho sale was being made to satisfy 
creditors. The Courts are naturally inclined, 
in view of suspicious circumstances, to insist 
upon a greater degree of scrutiny of the evid¬ 
ence relating to tho reality as also bona fidcs 
of the transfer. 

The lower Appellate Court has expressed 
grave doubts as to the reality of the transac¬ 
tion and hasicome to the conclusion that plaint¬ 
iff was fully aware of the debtor’s intention 
to defraud and defeat the defendant. Under 
such circumstances the parties to tho transac¬ 
tion cannot bo said to be acting bona fide. A 
slight evidence of the want of good faith 
ought to be sufficient to non-suit the plaintiff 
in such cases. Tho sale, even if real, is no¬ 
thing short of an attempt to convert tangible 
immoveable property into cash and the fact 
that the whole of the apparent consideration 
has gone into tho hands of tho ostensible 
vendor clearly 6hows that the transaction was 
brought about cither to throw a nominal oloak 
over the property or to help the vendor to 
retain to himself a secret benefit out of the 
transaction. Tho transaction, on the face of it, 
is wanting in good faith as the intention of the 
parties has been clearly found to be to defraud 
the defendant and to secure a secret benefit to 
the debtor. 

It is argued before me that this is a caso in 
which the evidence at the most shows that tho 
transfer in question was entered into with the 
fraudulent intention of defeating a particular 
creditor or execution, and to give preference to 
some one of the several creditors of the vend¬ 
or, but that this is not sufficient to make the 
transfer unenforceable in law. I am, therefore, 
asked to apply the principle underlying tho 
case reported in Bhagwant Appaji v. Kedari 
Kashinalh (1) and uphold the transaction as 
valid. I am not prepared to do so, in view of 

(1) 25 1J. 202 ; 2 Horn. L. R. 93G. 


the other principle which, in my opinion, more 
fittingly applies to this case and which is laid 
down in Chidambaram Chettiar v. Sami Aiyar 

(2) , recently affirmed by the Privy Council in 
Chidambaram Chettiar v. Srinivasa Sastrial 

(3) . Here, to my mind, the positive finding by 
the lower Appellate Court that the trans¬ 
action was not made in good faith, is fatal to 
the case. For these reasons I do not see any 
valid ground for differing from the view taken 
by the lower Appellate Court of the facts of 
the case. 

A question as to the non-liability of Motia’s 
undivided interest in the property to the 
extent of half is sought to be argued before 
me for the 6rst time. The respondent very 
rightly objects to this now point being raised 
for the first time at this late stage of second 
appeal. I, therefore, uphold tho contention of 
tho respondent and refuse to go into it. 

The result is that the appeal stands dismiss¬ 
ed with costs. The costs in the lower Courts 
will bo paid as already ordored. 

G. R. D. 

K. S. D. Appeal dismissed. 

(2) 30 31. G ; 16 M. L. J. 127 ; 1 M. L. T. 351. 

(3) 23 Ind Cast. 711 ; 37 M. 227; 26 31. L. J. 473; 
IS 0. W. N.8U; 1G 31. L. T. 28G ; 20 C. L. J. 571 ; 
(1911) M. W. N. 754 ; 16 Bom. L B. 733; 1 L. W. 
963 (P. C.). 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Nos. 393 and 394 

of 1922. 

November 26, 1923. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

RAM CHARAN TjAL— Plaintiff 
—Appellant 
versus 

DHARAM SINGH and another— 
Defen dants—Respon dents. 

Transfer of Properly Act l IV of 1882), s. 53 (c)— 
Construction of document—Sale-deed — Agreement to 
re-convey—Mortgage by conditional sale—Pre-emption. 
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Certain property was conveyed by a sale-deed, and 
a contemporaneous agreement was executed between 
the parties which reoited that the sale-deed was 
subjeot to the condition that if the vendor re paid the 
amount of the purohase-money within a certain 
period, the property would be re-conveyed to him. 
Both documents were presented for registration at 
the same time : 

Held (1) that the sale-deed and the agreement 
formed part of the same transaction ; 

(*2) that the transaction was a mortgage by condi¬ 
tional sale within the meaning of section 58 ( c ) of 
the transfer of Property Act and was not, therefore, 
liable to pre-emption. 

Appeal from the decree of the District 
Judge, Shahjahanpur, dated the 21st Decem¬ 
ber 1921. 

Mr. Gulsari Lai, for the Appellant. 

Mr. P, L. Barterji, for the Respondents. 

JUDGMENT. —These two appeals are 
oonueoted and are plaintiff’s appeals arising 
out of two suits for pre-emption based on 
two separate 6ale-deeds. 

On the 1st of December 1919, two sale- 
deeds of two sepa> ate properties wore executed 
in favour of the same vendee, and on the 
6ame late two agreements were executed by 
the vendee in favour of the vendor promising 
to re-transfor the properties convoyed, for the 
amounts of the purchase-money, if thoy wero 
paid between tho years 1340 and 1345 Fasli. 

I he plaintilts treated both theso transactions 
as soparato transactions and brought the suits 
tor pre emption on tho ground that the proper¬ 
ty had boon sold away. 

On behalf of tho defendants tho existence of 
tho alloged custom was denied and it was 
further pleaded that the custom, even if it 
existed in tho village, would not apply to such 
a transaction. Both tho Courts below havo 
bold that tho oustom of pre-emption exists in 
the village but that the transactions in ques¬ 
tion being only mortgages by conditional 
sale, thoy were not liable to pro-emptioo. 

Tho existence of the custom has not been 
challenged in appeal. Tho only point, therefore, 
which wo have to consider is, whether tho 
Courts holow wero right in holding that these 
two sots of transactions wero in reality mort¬ 
gages by conditional salo and not out and out 


sale transaction®. It is to bo noted that tho 
two sets of documents were executed on ono 
and the same date and wero presented for 
registration at the samo time. It is also note¬ 
worthy that tho agreements contain in clear 
terms recitals that the sale-deeds were execut¬ 
ed subjeot to tho condition that tho property 
would be re-conveyed if the purchase monies 
were paid within the years 1340 and 1345, 
Fasli, that is to say, the recitals in the deeds 
of agreement themselves show that the trans¬ 
actions were not separate transactions but 
formed part and parcel of the same transac¬ 
tion. The properties were, therefore, transfer¬ 
red to tho vendee subject to the condition that 
they would havo to be re-convoyed if tho 
amounts wore paid within a certain time fixed. 

1 he transactions, therefore, clearly como 
within the definition of a mortgage by con¬ 
ditional sale as given in section 58, sub-clause 
(c), of the Transfer of Property Act. 

The circumstances of tho case as well as 
tho cross-references uro such that the Courts 
below have drawn tho presumption that the 
transactions wore really mortgages. Wo havo 
had the documents read to us and we are 
satisfied that there is really no ground for 
differing from tho viow taken by tho Courts 
below. The result is that theso appeals fail 
and aro dismissed with costs including in this 
Court fees on tho higher scale. 

^Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 382-B of 1921 . 

Novomber 30, 1923. 

Present Mr. Kinkhede, A. J. C 

JAIKRISIINA—Defendant—appellant 

versus 

Mt. SAVITRI—Plaintiff -Respondent. 

!h of-Mt M pa*cssio» 
bynv^i.mr-ly.pcrly ,) /,«.sW -Atuxli »«_ 
linnun . J r tl r.nu;ion in umm of 

Wife-Husbands traus tl cli,ni — 
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la a suit by a reversioner to olaim property in the 
possession of a Hindu widow, the onus lie on the 
plaintiff to -how that the property claimed vested in 
the husband and if suoh property is claimed on the 
ground that it was an addition to the husband's 
estate, made with tho help of savings from the in- 
come of such estate, to show that the widow did 
intend to make the acquisitions part and parool of 
tho paront estate, [p. 62 J,col. 2.] 

Divan Ban Bijai Bahadur Singh x.lndarpul Singh, 
26 C S71; 26 I. A. 226; 1 G. \V. N. 1; 2 Bom. L R. 1 ; 
7 Sar. V. C. J. 578; 13 Ind. Dec. (N S.) 1158 (P. C.); 
Sooda “lint Dasi v. The Administrator-General of 
Bengal, 20 C. 433 at p. 112; 20 I. A 12; 6 Sar. P. G. J. 
272; 17 lnd. Jur. 223; 10 Ind. Dec (N. S.) 293 (P. G.): 
Akkanna v. Venkayya, 25 M. 851 at p. 359 ; 12 M. L. 
J 5. followed. 

There is no presumption that transactions which 
stand in the name of tho wifo are husband's trans¬ 
actions. fp 62J, col. 2 J 

Manada Sunduri Dcbis. Mohammed Sarnokar, 2 
C W. N. 367, followed. 


Appeal against the decree of the District 
Judge, Amraoti. dated the 19th July 1921, 
in Civil Appeal No. 147 of 1921. 

Mossrs. M. 11. Bobde and li. N. Padhye, for 
tne Appellant. 

Messrs. V. Bose and 5’. Y. Deshmukh, for the 
Respondent. 


JUDGMENT— One Kashiba, who died 
more than 22 years ago, left at his death two 
widows, by name, Gangu and rfavitri, but no 
children. Gangu died on 28th May 1917. 
Before her death she made a Will dated the 
23rd April 1917 (Exh. P. 1) in respect of the 
following amongst other property in favour 
of tho defendant :— 


(1) One buffalo and a") 

buffalo calf, worthl 
R«. 100; I 

(2) Brass and copper 1 Rs. 

utensils, worth Rs. 50; 308 


Total Rs. 
1,271 12 0 


(3) Gold ornaments, 
worth Rs. 138 ; 

(4) Silver Paths, worth | 

Rs. 20 ; J 


and 

(5) rights under two 
mortgage-deeds, dated 
19th February 1912 


for Rs. 250 ; and dated 


20th February 1915 


for Rs. 500 ; valued at 
Rs. 963 12-0. 


The plaintiff, who is the surviving co-widow, 
olaims to recover the property from the defend¬ 
ant on the ground that it was property in¬ 
herited by Gangu frem Kashiba and, therefore, 
the Will was void. The defence was that the 
property in suit was not inherited property in 
Gangu’s hands but was her own self-acquisi¬ 
tion. The plaintiff's right was thus denied. 

The plaintiff, in reply, alleged that the 
property was partly inherited and partly 
acquired with the help of income derived 
from inherited property and partook of tho 
same character and on this ground also Gangu 
could not make any bequest in respect of it. 
Plaintiff succeeded in getting a decree in both 
the lower Courts. The defendant has come 
up in second appeal. 

It is contended that the Courts below 
did not properly appreciate the position of 
Gangu and the nature of tho interest she held 
in the moveable property which she purported 
to Will away in its rolation to each itom of the 
property in dispute and also with reference to 
the surrounding circumstances including tho 
important circum6tauco that Kashiba, her 
husband, was a leper and died nearly 22 years 
ago, and that l.is holds were taken possession 
oF by his brother Tukaram soon after his 
death, so as to leave practically nothing for 
Gangu to succeed to as his widow. It is also 
complained that the Courts below have 
proceeded upon au erroneous assumption that 
the property in tho possession of a Hindu 
widow is her husband’s property and that, 

consequent on such assumption, the Courts 

below failed to approach tho merits of this 
caso from a right point of view. It is pointed 
out that tho Courts mistook the .intention ot 
Gangu as manifested by her dealings with the 
estate and that it erroneously hold that she 
had no such interest in tho property bequeath¬ 
ed as could bo Willed away by her at her own 
sweet will. The finding of the lower Courts 
that tho property in suit was prop¬ 
erty which came to Gangu by inherit¬ 
ance from Kashiba or was acquired out 
of the savings of such property is thus 
challenged as l eing vitiated by reaS0D of 
such erroneous assumptions. I think eve y 
one of these contentious is right and must 
upheld. Tho way in which the caso has been 
dealt with in tho Courts below clearly discloses 
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a lack of proper appreciation of the law applic¬ 
able to the case Consequently, the facts to bo 
found have not been properly considered in the 
light of the true principles of law governing 
such cases. I, therefore, deem it neoessary to 
point out what their Lordships of tho Privy 
Council have laid down as the law governing 
suoh cases. 

In Diwan Ban Bijai Bahadur Singh v. 
Indarpal Singh (1) their Lordships of the 
Privy Council have laid down the law as 
follows:— 

“ It is incumbent on a plaintiff suing as the 
reversionary heir of a Hindu proprietor 
who has died leaving a widow, to show 
that the property claitred in the suit, and 
found in her possession, has vested in the 
husband. There is no presumption of law 
arising where tho late husband possessed 
considerable property, that property found 
to be in the possession of the widow after 
his death must have been included in 
that which belonged to him unless she 
shows that she obtained the property from 
another source." 

Similarly, with reference to the contention 
raised in the case that the savings of a Hindu 
widow must be presumed to have boon mado 
for the benefit of her husband’s estate, their 
Lordships observed as follows, in Saodamini 
Dasi v. The Administrator-General oj Bengal 
( 2 ). 

" Without examining the precise result of 
tho decisions, it is sufficient to say that in 
this case there is no room for any such 
presumption, for tho corpus of tho ostato 
never came to tho widow, but was taken 
by Shamoharan Mullick under tho Will, 
and tho income to which tho widow 
succeeded was separated from it, and 
became and was dealt with, as an 

entirely separate fund.She did nothing 

to indicate au intention to make the fund 
received or tho interest on it, part of her 
husband's estate, which was in other 
hands, or to justify the inference that she 
wished it to revert to her husband’s 
heirs. It was said she had placed 


( 1 ) 
R 1; 


26 C 871. 
7 Siir. P.CJ. 


■26 1 A. 226 ; 4 C. 
078 ; 13 1ml. Deo. 


W.N. 1 ; 2 Bom. L. 
IN S.) 1158 (P.C ). 


it in investments of a permanent nature 
Had she done so, it does not appear to 
their Lordships that tins circumstance 
alono would have added the fund to 
tho estate devolving on her husband’s 

heirs.The fund in question was 

not in any sense reoeived by Badam 
Kumari (the widow) as oapital or capital¬ 
ized income of her husband’s estate, but 
was received as income which, under the 
arrangement with tihamoharan Mulliok, 
was her own absolute property, and she 
never indicated any iutoution to make tho 
same part of her husband's estate for the 
benefit of his heirs ” 

quoted with approval in Akkanna v. Venk- 
ayya (3). 

These two Privy Couucil decisions 
clearly lay tho onus of proof on the person who 
comos into Court to olaim the property found 
in the possession of a Hindu widow, to show 
that the property vested in tho husband, 
and if such property is claimed on the grouud 
that it was au addition to tho husband’s 
estate, mado with the help of savings from the 
income of such estate, to show that the widow 
did intend to make tho after-acquisitions part 
aud parcel of the parent estate. Looking at 
this case in tho light of the law as to onus of 
proof laid down in those cases, and in tho 
numerous oases in which they have boon fol¬ 
lowed, I think tho lower Court’s decision must 
be upset and tho case remanded for a second 
decision on tho merits in tho light of these 
remarks. 

I may hero point out that it was held 
in Manada Sundari Dehi v. Mahananil Santo- 
kar (4), that there is no presumption that 
transactions which stand in tho name of the 
wife are husband’s transactions. The very 
nature of some of the items of moveable 
property which form tho subjeot of tho testa¬ 
mentary disposition will show that they must 
not have come down from the time of 
Kasbiba. As, for example, tho she-bulfalo and 
buffalo-calf, tho ornaments and oash. After 
tho lapse of so many years it would bo 
difficult to prove the identity of the moveables 
in suit with those handed down from 
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Kashiba’s lifetime, but with that, sitting as a 
second Appellate Court, I am not concerned. 
It is the lookout of the plaintiff to see how 
best she can prove her claim. How far the 
evidence of P. W. 4 and P. W. 9 is believable 
is also a matter entirely within the province 
of the first Appellate Court to consider. I do 
not, therefore, want to express any opinion 
upon the evideuce either oral or documentary 
adduced in the case. 

In passing, I may remark that if, in the 
opinion of the lower Appellate Court, thero be 
not sufficient material on record to enable it to 
give a proper finding, and it thinks fit to re¬ 
mand the case to tbo Court of first instance, it 
is open to it to do 6o and direct that Court to 
deoido the case after taking proper pleadings 
of the parties and framing proper issues and 
giving them amplo opportunity to substantiate 
their respective cases. 

For the above reasons, 1 allow the appeal 
and set aside the decree of the lower Appellate 
Court aud remand the caso for a second deci¬ 
sion on the merits with advertei.ee to the 
above remarks. As the caso has been approach¬ 
ed by tbo lower Courts from a wrong stand¬ 
point 1 allow a refund of Court-fee paid on 
tbo memorandum of appeal to this Court. 
The appellant will get his other costs of this 
appeal from the respondent. The costs of 
the lower Courts will abide the event. 

G. R. d- Appeal allowed. 

K. s. d. Case remanded. 

ALLAHABAD HIGH COURT. 

.Second Civil Aiteal No. 548 of 1922. 

November 22, 1923. 

Present Mr Justice Lindsay and 
Mr. .Justice Sulaiman. 

NANDAN SINGH— Defendant — Appel¬ 
lant 
versus 

GUPTAR SINGH and others—Plaintiffs 

-Respondents. 

l‘rc-nnption—Citatum, yrooj «/—Zamixna Khew.it, 
int/// mi, value vJ—Uislorii oj village— Wa.jib-ul-.im. 


Particular value attaches to a reoord of custom in 
the Zamvma Khcwat of 1885 of villages in the 
Gorakhpur District. 

The early history of a village in the Gorakhpur 
District deduced from the Kaifyat seiishtu nizamat 
showed that the first Settlement of the village was 
made in 1883 and that up to 1813 there was no 
Zemindar or mustajir recorded as being in posses¬ 
sion. A custom of pre-emption was, however, record¬ 
ed in the tvajibail-arz of I860 and the Zamima 
Khcwat of 18S5, although the categories into whioh 
the pre-emptors were divided were slightly different 
in the Zumtma Khcwat from those laid down in the 
wajtbul-arz, the former being probably an amplifi¬ 
cation of the latter: 

Held, (1) that the early history of the village was 
not sufficient to overturn the presumption attaching 
to the entries in the wajib-ul-urz and the Zamima 
Kluwat ; 

(2) that a custom of pre-emption prevailed in the 
village. 

Appeal from tbo decree of the .Second Addi¬ 
tional Judgo, Gorakhpur, dated tbo 23rd 
December 1923. 

Messrs. Iqbal Ahmad and Sinha, for tho 
Appellant. 

Mr. Upadhiyu, for tho Respondents. 

JUDGMENT. — The sole question for 
determination in this appeal is whether the 
lower Appellate Court was right in bolding 
that the custom of pre-emption alloged by the 
plaintiff was established. 

Tho two pieces of evidenco whioh were 
relied upon for the purposo of establishing 
custom were the wajib-id-arz of 1860 and the 
zamima khcwat of 1885. Tho caso is from 
the Gorakhpur District. We may also notice 
that tho kaifiat serishta nizamat wa6 also in 
evidenco for tho purpose of showing the his¬ 
tory of the village. 

It is important to notice in connection with 
the zamima khewat of 18S5 that tho docu¬ 
ment is of peculiar weight having regard to 
the circumstanoes in which this record was 
framed at the time of the Settlement of 
Gorakhpur in or about the year 1885. We 
have it 6tatcd at page 210 of Mr. Agarwala s 
Commentary on tho Land Revenue Act, 5th 
Edit'on, (page 210), that in tho month of 
August 1886 certain directions wore issued 
to the Settlement Officer of Gorakhpur with 
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regard to the preparation of the record whioh 
had hitherto been known as the wajib-ul-drz. 

The Settlement Officers were directed to 
make particular note regarding any custom of 
pre-emption. The instructions laid down that 
a custom of pre emption should bo recorded 
when the proprietors expressly demand that 
it be noted and it is proved conclusively that 
the custom exists. This direction was given 
with regard to mihals belonging to other than 
Muhammadan proprietors. 

It is clear, therefore, that in dealiug with 
the question of the existence of the custom in 
this case we are entitled to lay particular 
stress upon the zamima khewat of 1885 for we 
must assume that it was prepared in tho man- 
nor directed by the Board of Revenue, that is 
to say, it must be taken that the proprietors 
must be other than Muhammadans and ox 
prossly desirodto have the custom of pre-omp- 
tion recorded, and must have adduced proof 
before the .‘oottlement Officer, conclusivo, to 
show that the custom existed. 

Tho wajih-ul-arz of 1860 also shows that a 
oustom is recorded. 

It was argued in the Court below that the 
existence of tho custom had not been estab¬ 
lished in view of tho early history of tho 

village as deduced from the kaifii/at serishtx 
nizamat. 

I' rom that documont it appeared that the 
first .Settlomont of this village was mado in 
tho yoar 1-’45 Fasti corresponding roughly to 
1838. That Settlement must havo been the 
first Regular Settlement made under the 
Regulation of 1833. 


It is also shown from tho kaifi.it that up to 
tho year 1220, Fasti, corresponding to 1813 A. 
D. there was no zemin lar or mustajir record 
od as being in possession. 


It is not, however, to bo assumed fre 
these facts that thoro wore no owners of t! 
village prior to the year 183S when t 
Settlement was made. It is quite possil 
that for a long period tho Government m 
havo refused Settlement to the zemindars 
have refused to farm the property out to t 
owners for various reasons. Tho Judge wi 
we think, right in saying that this part of t 
ovidenco would not bo sufficient to overtu 
the presumpt'on attaching to the wajd.ul-a 
o I860 and attaching still more strongly 
tlie zamima khewat of 1885. 


The other attempt which was made in 
order to show that the record was not one of 
custom was in the direction of showing that 
the two records were in conilict, and, that 
being so, neither of them could properly be 
regarded as a record of custom. 

We find in tho wojib-ul-arz of 1860 that the 
pre-emptors are divided into three categories: — 

(1) hissedar karib, 

(2) digar hissedar thok, and 

(3) dusre thok ke hissedar. 

In the zamima khewat of 1885 we find four 
categories :— 

(1) rishtedar karib, 

(2) rishtedar baeed, 

(3) shnrkai hneed, and 

(4) shurkai tahtc nambardari. 


’ .—~ onao two 

completely new categories are introduced in 

this later record, namoly, thoso of near and 
distant relations, (categories 1 and 2) and 
according to his argument, tho record now 
means that a relation without being a co- 
sharer is entitled to pro-emption. 

At first sight this argument seems to be a 
plausible one, but, on the other hand, 
we think Mr. Upadhia is probably right in 
contending that tho second record is nothing 
more than an amplification of the earlier re¬ 
cord, tho reason being, that more particular en- 

T 1 ? ( ‘ UriuS the Settlement of 
1885-86 which led to the disclosure that 

preference m the matter of pre-emption was 
given in the first instance with reference to 
nearness of degree in relationship. And we 
aro also inclined to believe that tho word 
nshtedm m tho record of 1885 really 
moans a person who .s at the same time a 
sharer and a relation. Wo arrive at this 
conclusion having regard to tho whole context 
Becauso wo Bad in tho lour oateeork-s motion 
ed in the second record that the 3rd and 4th 
consist of persons who aro co sharers in the 
/ aU, and then persons who aro co-sharers in 
*ame nambunlan. The third and fourt 
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that the decision arrived at by the learned 
Judge is erroneous 

No other question arises for disposal. 

The appeal fails and we dismiss it with 
costs including in this Court fees on the 
higher scale. 

Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 132 of 1922. 

October 5, 1923. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Odgers. 

Til AY U MAN PILLAI— Appellant 

versus 

RAMASWAMI CUEriTAR and others— 

Respondents. 

Civil Procedure Code (Act V 0 / 1903), O. XXI r. 14 — 
Attachment before appointment of Receiver—Subsequent 
sale without have of Court, whither valid- 

'1 hough an attachment i< on property boforo the 
appointment of a Roccivor, the sale o! the proporty 
subsequent to the appoiutmont of tlio Receiver with¬ 
out loavo of Court is invalid and is liable to be 
cancelled at tho discretion of tho Court. 

Levcnia Ashton v. Madhabmoni Dassi, 5 Ind. Ca«. 
3JO; 11 C. L. .1 189; 11 C- W. N. 5C0; Fraser v. 

Krishnasami Ai/'iur, 71 Ind.C'as. 293; 13 Nf. L. J. 211; 
IB L. W. 322; 3111. L. T. 2'..*0; (1922) M. W. N. 716; 
(1023) A. I It. (M.) Ill, followed. 

Appeal against tho order of tho Court of 
tho Subordinote Judgo, Madura, dated tho 1st 
December 1920, in E. A. No. 310 of 1920 in 
E. P. No. 38 of 1919, in O. S. No. 67 of 

1918. 

Messrs. A. Krishna swaini Iyer and M. Pa- 
tanjali Sastry, for the Appellant. 

Messrs. K. V. Krishnaswami Iyer and 
T. M. liamasivami Iyer, for the Respondents. 

JUDGMENT. —The two points taken in 
this caso are that Ramasami Chetty was ap¬ 
pointed Receiver only of the crops and not of 
tho corpus of tho property, and that as the 
proporty had been already attached the sale in 
pursuance of such attachment without loavo 


of the Court appointing the Receiver was not 
vitiated. 

Both these points are covered by the ruling 
in Levenia Ashton v. Madhabmoni Dasi which 
has been followed in Fraser v. Krishnaswami 
I yer, and which we are also prepared to follow. 
We are of opinion that the Receiver was 
appointed in the present case for the property 
itself though the objeot of the appointment 
was to collect the rents and profits of the 
land. It is significant that the point now 
raised was not raised in the lower Court. 

On the second point, as observed by 
Mookerjee, J. on page 439 of 11, C.L.J.,— 

“ The general rule is well settled that prop¬ 
erty in the hands of a Reciever is exempt 
from judicial process except of course to 
the extent permitted by the appointing 
Court.” 

Then English cases are cited for that positiou 
which is not disputed before us. Further, tho 
learned Judge says : 

“ It has even been affirmed that though an 
attachment was lovied on property beforo 
tho appointment of the Reciever it is 
within the sound discretion of the appoint¬ 
ing Court to refuse to pormit a sale of the 
property therouuder.” 

A purchaser in Court auction without previ¬ 
ous leave to sell buys at his peril, for the salo 
may be cancelled. 

Following thoso views, wo agree with tho 
lower Court that the sale was properly set 
aside in this caso and we dismiss tho Civil 
Miscellaneous Appeal with costs. Ono sot to 
bo divided botween tho respondents. 

v. N. V. Appeal dismissed. 

K. S. D. 

(1) 6 Iiid. Cas. 390 ; 11 C. L. J. 489 ; 14 C. W. N* 
060. 

(2) 71 lnd. Las. 293 ; 43 M. L. J. 211 ; 162 W. 322 ; 
31 M. L. T. 290 ; (1922) M. \V. N. 7-15 ; (1923) A. I. 
R. (M.) 111. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 561 of 1922. 

December 12, 1923. 

Present :—Mr. Baker, J C. 

THAKUR KALLUSINGH and others— 
Defendants—Appellants 
versus 

BHURAJI -Plaintiff—Respondent. 

Hindu Law—Widow’s estate—Income 9 poiucr over . 

A Hindu widow has absolute oontrol over the in¬ 
come of tho estate of her deceased husband. 

iV, a Hindu widow employed the plaintiff to look 
after an eugino whioh she bad purchased for tho con. 
structiou of a ghat. After the completion of tho ghat 
the eogino was utilLedifor driving an oil mill. On 
the death tho widow the p lai mill sued her reversioners 
to recover his wages : 

Held (1) that the widow was perfectly justified in 
buying tho engine out of the inoomo and employing a 
competent man to look after it; 

(2) that thorc was nothing wrong in her applying 
the engine to another useful purpose after tho comple¬ 
tion of the ghat ; 

13) that the plaintiff was, therefore, ontitled to re¬ 
cover his wage from tho reversioners. 

Me. Laren Morrison v. Yerschoyk, 0 C. W. N. 429 at 
p. 46b ; Kadiri Kan a Abdttr chcman v. Kochipalli , 
63 Ind. Las. 2C2; 42 M. 701 at p. 768 . 10 L. \V. 201; 
26 M. L. T. 196 ; 37 M. L. J. 316 ; (1J19) M. W. N. 
600, distinguished 

Appeal against the decree of the District 
Judge, Iloshangabad, in Civil Appeal No. 31 
of 1922, dated tbo 8th September 1922. 

Mr. J. Sen, for tho Appellants. 

Mr. V. C. L)ull } for the Respondent. 

JUDGMEN i .—The facts of this case are 
simplo. The defendants aro reversioners of 
the late Mt. Narbadi Tbukurani and the 
plaintiff , who was an Engineer, employed by 
her to look after an eugiue. sued to recover 
Ks. 1,200 as wages duo. Roth tho Courts 
below have dcoided in his favour and tho 
l G-ao 


defendants make this second appeal on the 
ground that plaintiff's wages are not a charge 
on the estate. 

The only point raised is that the widow 
inherited an agricultural estate and was not 
authorised to start any business and any 
liabilities incurred therein cannot be enforced 
against the estate. 

The appellant relios on Laren Morrison 
v. Verschoyle, (1) 

It is argued that the widow can pledge her 
credit for tho ancestral business only, cf. 
Abdur chemnn v. Koclnpalli (2) Bhogaraju 
v. Adapalli (3k Hurry Mohun Rai v. Ganesh 
Chunder Doss (4), Ganapat v. Subhi (5), 
Sahnbhai v. Maganlal (6), Jhdihhai v. Tcjmal 
(7). The cases quoted, however, do not apply to 
tbo facts of the present case. There is no ques¬ 
tion here of the widow setting up a business 
and incurring liabilities whioh it is sought to 
enforce on the estate. The lower Courts have 
found that the Engine was purchased for tho 
construction of a ghat on tho Narbada which 
was a chapitablo and religious act within the 
widow’s authority. An Engineer was neces¬ 
sary to look after it. After the construction 
of the ghat was completed the widow caused 
the engine to be removed to I tarsi and re-erect¬ 
ed by the pla'ntiff and it was utilised for 
driving an oil mill. 

It has been argued that she should have 
then sold tho engino. There is no evidonco that 
any loss was caused to the estate. On the 
contrary, the Courts below have found that 
the income derived from tho mill was utilised 
for the repair of the ghat and in litigation 
for the estate and, therefore, was of benefit to 
the estate. It is to be remembered that tho 
engine, which is worth Rs. 2,500, is an asset of 
the estate and is in possession of the defend¬ 
ants and unless it had been looked after by tho 
plaintiff, who is a certificated Engineer, it 

(1) 6 0. W. N. 429 at p. 158. 

(2) 53 luil. Gas. 2G2 ; 12 M. 761 ; at p 768; 10 

L. W. 204 ; 26 M. L. '1. 195 ; 37 .M. L. J. 316 ■ (191m) 

M. W. N. 600. 

(3) 12 Iml. Cas. 123 ; 85 ; M 5Go ; 10 HI L T. 
173. 

(4) 10 C. 628 at p. p. 822, 830 ; 5 Iud. Dec. (N. S.J 
351. 

(5) 32 B 577 at p. 579 ; 10 Bom. L. K. 927. 

(6) 26 B. 2QG ; 3 Bom. L K. 788. 

(7) 41 luil. Cad. 85 ; 13 N. L. R. 103. 
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would have rapidly deteriorated and depreciat¬ 
ed in value. A Hindu widow has absolute 
control over the income of the estate. This 
is not a case in which any portion of the es¬ 
tate has been charged, or alienated to meet 
tbo expenses of a speculative business. The 
widow was perfectly justified in buying the 
engine out of the incomo and employ¬ 
ing a competent man to look after it aud 
when the work for which v was purchased 
was completed, I cannot see that there 
was anything wrong in her applying the 
engine to another useful purpose which did 
not entail any loss to the estate, instead 
of trying to dispose of it. It would be another 
mattor if she had borrowed money in order to 

carry on the business of an oil mill, but this 
is not the case. 

In these circumstances, I am of opinion that 
tne decree of the lower Appeilato Court is 
correct and must he confirmed and the appeal 
dismissed with costs. 

K - s ' ”• Appeal dismissed. 


Held that, uuder the circumstances, the wife 
JSS; it h T ^ rea ', 0Dable apprehension of bodily 

m t va 10 re f Lurn ?? S her husband, and the latter's 
.-'Uit wa>, therefore, liable to dismissal 


Appeal from the decree of the District Judge, 
rilibhit, dated the 28th February 1922. 

Mr. S. N. Sen, for the Appellant. 


l J y°™ENT.—This is an appeal by a 
husband whose suit for restitution of conjugal 
rights has been dismissed by the lower Appel¬ 
ate Court. The learned District Judge not 
having decided certain points we propose 
to decide them ourselves under the provisions 
of section 103 of the Code of Civil Procedure. 
These are the facts as we find them The 
appellant is a Brahman. Many years ago he 
turned his wife out of doors stating that he 
suspected her chastity. The woman went to 
live with her uncle who supported her. She 
then applied to the Criminal Court for a 
maintenance order under section 488 of the 
Code of Criminal Procedure and she obtained 


ALLAHABAD HIGH COURT. 

second Civil Appeal No. 633 of 1922. 

December 5, 1923. 

Present Mr. Justico Stuart and 
Mr. Justico Mukorji. 

BABI RAM- —Plaintiff—Appellant 

versus 

Musammat KOKLA —Defendant— 
Respondent. 

Restitution of conjugal rights, suit fur— Wife expelled 
■' “Utbund-Maintenance, order for - Restitution, 
whether ought to be decrad. 

A hu^ktml turned hi- wifo out of doors stating that 
he su-pecto.I her chastity, 'j ho wife thou applied for 
litul obtained a maintenance order under section 18 s 
of the < riinip.al i’roceduro Code, which she sought to 
oxocuto by the arrest of tho husband Kvou during 
the maintenance proceedings tho husband refuse! to 
lal.e tho wife back into his house. In order to get 
ri'l of tho maintenance order, however, the hus¬ 
band brought a suit for restitution of conjugal rights; 


an order awarding her sufficient * maintenance. 
It is to bo noted that under tho law she could 
not have recieved maitenauco if without suffi¬ 
cient reason she refused to live with her 
husband or if they wero living separately by 
mutual consent. The plaintiff has admitted 
that when the maintenance proceedings wero 
in progress before tho Magistrate ho oven then 
refused to tako his wife hack stating that at the 
time ho suspected her chastity. When the 
woman endeavoured to obtain the money that 
was duo to her the husband refused to pay it 
and she hail to attach his property and to arrest 
him and place him in oustedy to executo the 
order. At tho end o! this he has applied for 
restitution of conjugal rights against her and 
lias advanced the somewhat amazing sugges¬ 
tion that although lie has suspected her chas¬ 
tity for 20 years, now that she has claimed 
an order of maintenance against him, his sus¬ 
picion has been allayed. It is perfectly clear 
why he has brought this suit If ho succeeds ho 
will be ablo to go to tho Criminal Court aud 
say that his wife is refusing to live with him 
without sufficient reason and the order of 
maintenance will then bo cancelled. But 
what will become of the woman V .^he will be 
deprived of maintenance and will then be com¬ 
pelled to return and live with her husband 
sooner or later, lu tho oircumstancos, we 
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have no hesitation in saying that she will have 
a reasonable apprehension of bodily injury if she 
returns to her husband. We consider that 
the suit was rightly dismissed and dismiss 
this appeal. The appellant will pay his own 
costs. The other side being unrepresented, 
will pay her own costs. 

Z- K. Appeal dismissed. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 797 of 1922. 


Upenira Chandra v. Sakhi Uhand, 15 Ind. Cas. 
709; 16 G. L. J. 3; Mummadi Vcnkatiah v. Boga- 
natham Venkata Subbiah, 69 lud. Gas. 366, 42 M. L. 
J. 51; .1222) M. \V. N. 11; 30 M. L. T. 228; (1922) A. 
I. B. (M) 65; 16 L. W. 198, distinguished. 

Petition under section 115 of Act V of 1908, 
praying the High Court to reviso the order of 
the Court of the Additional Subordinate Judge, 
Cocanada, dated the 13th October 1922 in 
I. A. No. 646 of 1922 in O. S. No. 23 of 1919. 

Messrs. S. I aradachariar and C. Rama Rao, 
for the Petitioners. 

Messrs. A Krishnasiomi Iyer and K. Kam- 
anna, for the Respondent. 


October 11, 1923. 

Present :—Mr. Justice Phillips and Mr. 
Justice Venkatasubba Rao. 


MAUT1NA RAMACIIANDRA RAJU and 
anotheb—Defendants -Petitioners 

versus 

8R1 RAJAII MAUT1PRAGADA BUJANGA 
BAHADUR, ZAMINDAR GARU-— 
Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), O. XX, r. 12— 
Ditrce jor passion—Execution, application for—Dis - 
mtssal tn dcjault-Application jor ascertuinvunt 
viesne profits , whctlur barred 

A 1 reliminary decree for po<se-sion of immoveable 
1 'roporty awarded mesne profits subsequent to suit 
and the plaintiff applied, under O. XX. r. 12 of the 
. v, ‘ Procedure Code, for ascertainment of these pro¬ 
fits. It appears that the plaiutill had already filed 
several potitions seeking to execute the decreo so far 
as it was capable of execution and praying in addition 
for as-certainment of mesne profits. These peti¬ 
tions had been dismissed either for default or for somo 
othor reason but there had been no judicial determin¬ 
ation in oithor of tho.-o petitions of the plaintiffs 
right to mosno profits. 

(1) that the Court, had co jurisdiction to 
entertain what wero termed execution applications 
tor ascertainment of mesne profits ; 


(2) that the Court did not purport to decide uoi 

did it decido tho plaintiff's right to recover inesm 
profits ; 

L) that the dismissal of tho previous application: 
did not, undor tho circumstances, result in flu 
dismissal of the suit itself; 


(1) that as there had been no decision on the merits 
tno application for ascertainment of mesne profits 

was not barred. 1 


JUDGMENT. — The preliminary decree 
wliiob was for the possession of immoveable 
property awarded mesne profits subsequent to 
6uit, and the plaintiff applied under O. XX, r. 
12, Civil Procedure Code, for ascertainment of 
profits. The learned Subordinate Judge made 
an order in the plaintiff’s favour and tho 
defendants have filed this Civil Revision Peti¬ 
tion assailing this order. 

Tho defendants object that tho plaintiff was 
precluded from making tho application in 
question by reason of the fact that ho made 
previous applications in order to got the samo 
relief and thoso applications wero rejected. 
Tho matorial facts with reference to which 
this contention is advanced aro these. The 
plaintiff filed an Execution Petition and he 
sought to execute the decree so far as it was 
capable of execution, but in addition prayed 
for ascertainment of mesne profits undor 
erroneous improssiou that profits were to bo 
ascertained in execution. As the Execution 
Petition was not accompanied by a copy of 
tho decree, time was granted for its pro¬ 
duction and as tho copy was not produced 
within the time granted, tho petition was 
rejected. The plaintiff again applied in 
execution for ascertainment of profits and this 
application was not pressed and was dismissed 
This was followed by anothor Execution 
Petition which again included a prayer for as¬ 
certainment of mesne profits. This relief was, 
however, not pressed, hut the other prayer 
for attachment was granted, properties wero 
attached and proclaimed for sale, .^o far tho 
plaintiff applied in execution for ascertainment 
of profits and there was no judicial deter¬ 
mination of his right in respect thereto. But 
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plaintiff apparently realising that his previous 
applications were misconceived filed the peti¬ 
tion in question under O. XX, r. 12, praying for 
an inquiry as to mesne profits due to him, and 
the question to be decided is whether, by 
reason of the dismissal of the previous appli¬ 
cations, the present application is barred. It 
is not suggested that it is barred by limitation; 
but tho argument appears to be that the 
dismissal of the provious applications is 
tantamount to the dismissal of the suit itself; 
and that, therefore, a fresh application, which 
is in the nature of a fresh suit, cannot he 
maintained, the previous dismissal operating 
as a bar to tho maintainability of the present 
application. First, it is to bo observed that 
the Court had no jurisdiction to entertain 
what were termed execution applications for 
ascertainment of mesne profits. Secondly, 
the Court did not purport to dccido nor did it 
decide the plaintiff’s right to recover mesne 
profits. Tho rule of res judicata cannot, 
therefore, obviously apply. 

On what ground then can the dismissal of an 
application operate as a bar to a fresh applica¬ 
tion V r n Upendrn. Chandra v Sakhi Chand (1) 
in somewhat similar circumstance, it was 
hold that tlio dismissal of an application 
for assessment of mosue profits was equiva¬ 
lent to tho dismissal of the suit itself and 
that a frosh application would not lio. This 
case is distinguishable on tho ground that tho 
order which was sought to have the effect of 
res judicata was that “tho case bo dismissed 
for default on behalf of tho plaintiff. The 
ordor iu those terms was said to have been 
made on account of tho laches of the plaintiff 
in that suit. We, however, fail to 6ee how, 
after tho passing ol a preliminary decree, the 
dismissal of an application, not on tho merits, 
but owing to, say, non-appearance of the plaint¬ 
iff, or laches on his part, can result iu tho dis¬ 
missal of the suit itself. The dismissal of the 
suit would involve tho obliterating of tho pre¬ 
liminary decree, that is, taking the prosent 
case and giving effect to the argumonts strictly, 
tho dismissal of tho application for ascertain¬ 
ment of mesne profits would lead to tho dis¬ 
missal of tho suit, that is, tho suit which was 
inter alia for the recovery of tho immoveable 
property, although a decree had already been 
passed for the possession of that property. 

(1) 15 lud Cas. 702 : 10 C. L. J. J 


This will indeed bo a stratling result. The 
provisions of O. IX have no application to such 
cases. Take, for instance, O. IX, r. 3, which 
runs thus 

“When neither party appears when the 
suit is called on for hearing, tho Court may 
make an ordor that the suit bo dismissed.’’ If, 
after tho passing of a preliminary decree, this 
rule is to be applied the suit has to be dismissed 
and the decree already passed becomes vacated. 
The rule does not say that the decree shall be¬ 
come vacated and the obvious inference, there¬ 
fore, is that (). IX has no application in circum¬ 
stances like the present. Therefore, wo have to 
fall back upon the general principle of res 
judicata and so long as the merits of an applica¬ 
tion have not been decided, we see no ground 
for disallowing a subsequent application. The 
petitioners also relied upon Mummadi Veil- 
katiah v. Bogunatham Venkatasubbiah (2). That 
was a suit upon a mortgage and no portion of 
the preliminary decree was executable, and 
on this ground it is distinguishable. But it 
has been argued that the principle under¬ 
lying that ruling is equally applicable hero 
For the reasons we have given, wo aro not 
prepared, at any rate, to extend tho appli¬ 
cation of the principle given effect to in that 
decision aud, in our opinion, tho Subordinate 
Judge has correctly decided the point, aud the 
Civil Revision is accordingly dismissed with 
costs 

K. s. j). Revision dismissed. 

( ») C ) I ad. Cao 3f>C,; 12 M. L. J. 51 ; (1J22) M. W. 
N. 11 ;30 M. L. 'J'. 228 ; (1122) A. I. R. (M-) 65 ; 1G L. 

w. m 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

First Civil Appeal No. 39-B of 1923, 

April 11, 1924. 

Present: — Mr. Kinkhede, A. J. C. 

SUNDERBAl and another -Defendants 

—Appellants 
versus 

SlIHlKIdHAN RAMDHAN—Plaintiff- 

Respondent. 

Civil Procedure Code (Act V oj l‘J08), ss. 47, 141— 
Sale in execution set aside—Restitution o) property 
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Auction-purchaser position of—Order awarding profits 
to judgment-debtor—Appeal, whether competent. 

An order awarding profits to the judgment-debtor 
as against the auction-purchaser in connection with 
proceedings for restitution of property which had been 
sold by auction but owing to the auction-sale being 
set aside was ordered to be re-delivered into the poss¬ 
ession of the judgment-debtor from that of tho 
auction purchaser to whom it was in the meantime 
delivered, is an appealable order. 

Veyindramuthu Piilai v. Maya Nadan, 51 Ind. Gas. 
203; 13 M. 107 (F. B.); (l'Jl'J) M. W. N. 881; 26 M. 

L. T. 331; 38 M. L. J. 32, followed. 

For the purposes of seotion 17, of tho Civil Pro¬ 
cedure Code, an auction-purchaser is the representa. 
live of the decree-holder. 

Appeal against the deoree of tho Second 
Additional District Judge, Amraoti, in Miscel¬ 
laneous Judicial Case No. r <0 of 1921, dated 
the 20th April 1922. 

Sir B. K. Bose and Mr. B. N. Rudra , for tho 
Appellants. 

Mr. K. V. Deoskar, for tho Respondent. 

JUDGMENT. — In this appeal the only 
point pressed is about tho rato of iuterost to 
be allowed on profits decreed in favour erf tho 
judgment-debtor. Thu auctiou-purohasor who 
is tho rospondent raised a preliminary objec¬ 
tion that no appeal lay against the order. 
Two questions have, therefore, to bo consider¬ 
ed :— 

(l) Whether an order awarding profits to 
the judgment-debtor as against the auc¬ 
tion-purchaser in connection with pro- 
oeodings for restitution of property which 
had boon sold by auction but owing to 
the auction sale being sot aside was 
ordored to bo re-delivered into tho posses¬ 
sion of tho judgment-debtor from that of 
the auotion-purchasor to whom it was in 
the meantime delivered, is au appealable 
order ; and 

(2j whether interest should be allowed on 
profits and, if so, at what rate. 

Tho learned Advocate who argued the 
appeal relied on Veyindramuthi Billai v. Maya 
Nadan (1), and particularly the observa¬ 
tions of Abdur Rahim, C. J., at pages 115 and 
116 in support of his contention that an 

(l) 54 1ml Gas. 203 ; 13 M. 107 (F. B.) ; (1 >j19) 

M. W. N. 881 ; 20 Ai. L. T. 3ol ; 38 M. L. J. 32. 


appeal lay against the order under section 47, 
Civil Procedure Code. The auotion-purchaser 
respondent relies on Shrikisan v. Sutiderbai, 
(2) in support of his contention. 

The case in Shrikisan v. Sunderhai (2) is this 
very case in which this Court upon an appeal 
by the auction-purchaser confirmed tho order 
granting possession and held that a Court 
had power under section 151, Civil Procedure 
Code to order the auction-purchaser to restore 
possession of the property to the judgment- 
debtor. 

The present order for profits is only a 
completion of tho restitution to bo made. It 
has been held in Mt. Radhu v. Mt. Sakhu, (3) 
by Sir flenry Drake-Brockman, Judicial 
Commisioner, that tho Courts have inherent 
power to order restitution in cases not covered 
by section 141, Civil Procedure Code, 1908, and 
that a claim for mesne profits within tho 
meaning of sections 141 and 144, Civil Proce¬ 
dure Code, need not be made iu the application 
for reinstatement inpossessiou and O. II,r 2 of 
the First Schedule in the Code is no bar to such 
claim. In my opinion if on tho former occa¬ 
sion the appeal was entertained against the 
order granting restitution and the present 
order is also a further stop towards fully 
granting the relief of restitution, I do not 
tiud any distinction in principle between the 
former appeal and the present appeal in point 
of tho right of appeal aguiust such orders for 
restitution. A party to a proceeding oannot 
at a subsequent stage of a proceeding take up 
an inconsistent position. If this objection 
was open to either party it was open 
against the present rospondent also as regards 
his own appeal. But 1 need not rule his 
objection out on this technical point. 

Mt. lladha v. Mt. Salcu (3), is a very similar 
case in which also an appeal and a second 
appeal was entertained under very similar 
circumstances relating to restitution proceed¬ 
ings without objection. The same was the 
case in Jai Berhma v. Kcdar Nath (4), 
which was also a caso where the 


R.\n ,82. * A - 

(3) 31 Ind. Ca* 0.G4 ; 17 N. L. Jt. f,2, 

. Ca ±. 278 : “ Vixt - 10 at [>. 12 ; (1.122) 

.*• }: t_ p -- f9 : 1 !’• L. j. 61 ; 32 M. L. T. 10 ; 

37 G. L. J. 3a 1 ; 27 G. \V. N. 582 ; 41 M. L. J. 735 ; 

-1 A- Li. J. 4'JO ; 25 Bom. L. It. 613 ; (1023) M. W. N. 

368 ; 18 L. W. 802 ; (1‘. O.). 
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conflicting interests of the judgment-debtor 
and the auction-purchaser were adjudicated in 
connection with proceedings for restitution 
upon the sale being set aside as in this case 
Iho objection of the respondent i6 argued 
on these lines. Against an order passed under 
section 151, Civil Procedure Code, there is no 
appeal expressly provided for and as the order 
does not purport to be one under section 47 
or 144, Civil Procedure Code, and as an auc¬ 
tion-purchaser is a representative of the judg¬ 
ment-debtor and not of the decree holder, the 
Code does not contemplate that there should 
ho any right of appeal against orders passed 
as between a party and his own represent¬ 
atives, and not between a party and bis 
opponent. The question, therefore, on which 
the decision oi this point hinges is whether 
any order of adjudication between a judgment- 
debtor and an auction purchaser in the couiso 
of execution procee dings comes within the 
purview of section 17, Civil Procedure Code, 
and whether the auction-purchaser is neces¬ 
sarily and in every case the representative of 
the judgment debtor or he has any individual 
interest ol his own or of the decree-holder 
to protect in virtue of which at least, 
he could be regarded as the opponent of the 


tatiye of neither, for the purpose of section 47, 
Civil Procedure Code. The question is not 
quite free from difficulty, as the authorities 
seem to be conflicting. The learned Advocate 
argues that the decision of this question must 
depend upon or vary according to, the facts of 
each case or according to the nature of the 
conilict between them. 

The celebrated caso of Prosunno Kumar v. 
Kali Dus \10) ns also the case reported in 
Sit a Bum v. Janki liam ( 11) and Lindeshri 
Prasad Tewosc v, Badal Singh (12) have been 
cited in support of the contention that the 
appeal is competent. 1 am also asked to treat 
the memo of apptal as a petition for revi¬ 
sion in case I were to hold that no appeal lay 
against the order. 

Most of the cases on which reliance is placed 
on behalf of the respondent havo been 
discussed in the Full Bench case of the Madras 
High Court reported in Veyindramuthu, Pillai 

v. Maya A adun ( 1 ) and the position seems to 
be clearly and very properly explained by the 
Chief Justice in his observations at pages 115 
and 116 and 124 which have my entire 
concurrence. 


)udgment-debtor for tlio purpose of the present 
proceedings. 

It is contended that the auction-purchaser 
is neither the representative of the decree- 
holder nor of the judgment-debtor and that 
consequently s. ction 47, Civil Prooeduro 
Code, would not apply Reliance is placed on 
Krishna iSntamsh v. N urusvatnla Sambasica 
Bow (5 ) Sadamuni Namyana Iyengar v. 
Veerabhadra Pillai, (6) Anandi Kunwan v. 
Ajudhia Bath, (7) Muganlal Mtilji v. Doshi 
Muljil 8) for the former on Narayana Iyengar 
v. I eerabhadi a Pillai (6) and Narsinbhat v. 
Bandu Krishna Kulkarni (V) for the latter pro¬ 
position. The question, therefore, which 1 have 
to decide is whuthor the auction-purchaser is 
tho representative oi tho decree-holder or the 
judgment-debtor or whether he is tho represon- 

(5) 31 .M. 177 ; 3 M. L. T. 306. 

(6) 0 led. Cas. 11.) ; 34 M. 417 ; (1J10) M. \V. N. 
663 ; y M. L. 1. 153 ; 21 M. L. J. J3.S. 

(7) 30 A. 37J : A. \Y. N. (loos) 157 ; 5 A. L. J. 
ob 7. 

(tf) 25 B. G31 at 1'. 035 ; 3 Bojn. L. If. *355. 

(J) 10 iud. Cas. 113 ; 12 B. ill ; 30 Bom. L. If. 

•105. 


The interests of tho judgment-debtor and 
ol the auction-purchaser are conllicting and, 
therefore, for tho purposes of an adjudication 
they may be ranged as opponents. Naturally, 
in trying to ward oil tho claim of tho judg¬ 
ment-debtor lor possession as well as lor pro- 
tit^, lie is asserting his rights derived as it 
were irom tho decrce-holdor, because ho 
theieby uflnms tho validity of tho decree- 
holder s auction of soiling tho property and 
wants to maintain that ho was l ightly put into 
Possession. In this respect ho can ho classed 
as tho representative oi the decree*holder for 
tho puipose of working out his own rights as 
against tho judgment debtor. 1, therefore, hold 
that the case comes under section 47, Civil 
Procedure Code, and the appeal could validly 
lie. 

Now, as to the merits of the case very 
little need be said. The decree makes the 


(10) 10 C. 6S3 at P. 6 SO (P. C.) ; 10 I. A. ICG ; 
G Sar. P. C, J. 20 0 ; 0 lnd. Dec. (N. S.) SOS. 

(11) Gj luil. Cas*. SVd ; 1* A. 2GG (P. B.) ; 20 A. L. 
J. 105 ; (PJ2*) A. L l\ (A) 200. 

(12) 71 lnd. Cas. b73 : 21 A. L. J. 22S ; (1j23) A. 
I. 1C (A) 3J1 ; -15 A. 36'J. 
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judgment-debtor liable for payment of interest 
at tbo rate of Rs. 1-8-0 per cent per mensem 
to tbe decree-holder. It is but just and proper 
that the auction purchaser who has, by taking 
possession in the meantime, deprived the 
judgment-debtor of the actual cultivating 
profits of the property, should compensate the 
latter for tbe loss of the inoomo from the 
same, which he would otherwise have enjoyed. 
To my mind the prayer for awarding interest 
at twlve annas per cent, per mensem on the 
amouut of the profits for each year from the 
dates mentioned in the petition of the judg¬ 
ment-debtor, namely, 31st March 1919 and 1st 
March 1920, respectively, until satisfaction 
appears reasonable. 

The appeal succeeds, hut as the success is 
partial 1 direct that each party shall hear his 
or her own costs in this Court. The. costs in 
tho lower Court will he paid as already order¬ 
ed by that Court. 

K. S. D. Appeal allow'd. 


PATNA HIGH COURT 

Appeal from Original Order No. 98 

of 1923. 


Decomber G, 1923. 

Present : — Mr. -lustico Das and 
Mr. Justice Ross. 

DAMINI DASI and another—Opposite 
Party — Appellants 

versus 


FATUMANI DASI -Petitioner 
—Respondent. 

Succession Certificate Act (17/ oj IfiSJ). s. 18 (■!)_ 
Succession certificate, revocation of-Schululc mis- 
leadnvj --ConaeaUntnt <•/Jacts. 


Whcro it i< (lDcovcrod that tho schedule of dobts 
attachod to an application f »r the .grant of a succo--- 
s'on cortilioate wa-s mi-leoliug and (bat material 
fact; whcro concealed from H.o Court in obtaining the 
certificate, the Court In- power to revoko the certifi¬ 
cate uudor section '8 (l> of tho Succo^ion Certi- 
Iic ito Act. 


Appeal from au order of the District Judge, 
Manbhum, dated the ‘24th January 1923. 

Messrs. S. M. Mullick and N. A'. Sen, for 
tho Appellants. 

Mr. llassan Inam and S. C. Muzumdar, for 
the Respondent. 

JUDGMENT.— This is ail appeal against 

tho order of the District Judge of Manbhum 


revoking a succession certifioato granted to 
tho appellants. The facts are those. One 
Khudiram Gorain died in 1909 leaving Bidhu- 
mukhi Dasi, his widow, and two daughters 
born ol her, Damini Dasi and Manumoyee, 
Dasi, and also ono Fularaoni Dasi, another 
widow, and a daughter, Futumoni Dasi, born 
of a third wife Pryaballa Dasi who had pre- 
deoeased him. By Will executed on the 13th 
August 1909 ho had left all his property to 
Bidhumukhi with an allowance for life and for 
marriage expense to Futumoni. Budhumukbi 
applied for letters of administation. An objec¬ 
tion was laised, hut on the terms sot forth in 
tho petition of compromise filed on tho 27th 
July 1910, tho objection was withdrawn and 
letters ol administration with tho Will annoxed 
were granted to Bichumukhi, Bidhumukhi 
died on the 2nd of April 1921, and on the 
5th August 1921 an application for suc¬ 
cession certificate was made by Damini 
Dasi and Manumoyse Dasi, the appellants. 
A certificate Was granted, but on the applica¬ 
tion of Futumoni was subsequently revoked 
by tho District Judge by an order dated the 
24tl i January 1923 which has given riso to 
this appeal. 

Three substantial misstatements in the 
application for succession certificate are set 
forth in tho petition for revocation : (1/ that 
tho said Bidhumukhi had left no other heirs 
or near relations except these two appli¬ 
cants.” 


f‘2) that the said Bidhumukhi had been iu 
possession of the property left bv her husband 
under the Will, dated tho 28th ’.Srabau, 1316 
B. 8 ., utid that letters ot administration with 
tho copy' ol the said Will annexed had boon 
obtained by her and that she had been in pos¬ 
session of tho property in absolufco right;” 

f J) that the applicants, now opposite 
party, had becorno entitled to tho properties 
after her death.” Reference is also mado to 
the schedule annexed to tho petition for suc¬ 
cession certificate and it is pointed out that it 
includes items of couumssion which accrued 
duo in part after the death of Bidhumukhi. 

L ho learned Ihstrict Judge revoked tho certi¬ 
ficate under section 18 (ij of the Succession 
Certificate Act on tho ground that the certifi¬ 
cate was obtained by the concealment from the 
Court of something material to tho case, 
namely, the existence of tho oo widow and 
the third daughter. 
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The learned Vakil for the appellants contends 
that none of the grounds set forth in the peti¬ 
tion for revocation justified the revocation of 
the certificate. It is contended that even if 
the names of the co-widow and of the third 
daughter had been set out and they had been 
cited, the appellants would still have been 
entitled to tho certificate. With regard to the 
title under tho compromise it is contended 
that this is a question which the Court would 
not go into in dealing with an application for 
a succession certificate. And a9 to the alleged 
error in the schedule of debts it is said that 
the succession certificate will necessarily be 
confined in its effect to the i.ebts that actually 
accrued due before the death of Bidhumukhi. 
It is, therefore, contended that the certificate 
should not have been revoked and that at the 
most the Court should make a declaration 
under section 19 that the appellants aro 
entitled to a certificate, and that terms as to 
security for the share, if any, of the respondent 
should be imposed. Mr. Hasan Imam, lor the 
respondent, refers to the petition of compromise 
and especially to the following passage : “ tho 
petitioner hereby further directs that after 
her death tho three daughters will get all 
the properties left by her in equal shares,” 
and contends that this Court should not 
declare under section 19 that the appellants 
are entitled to tho certificate. It seems that 
difficult questions may arise on the construc¬ 
tion of this petition of compromise, but it is 
not necessary to discuss these questions now. 
It is sufficient to say that tho certificate that 
has been granted is not a proper certificate 
because ol the misleading nature of the sche¬ 
dule annexed. Tho debts specified in the cer¬ 
tificate must bo partly debts which the certi¬ 
ficate should not cover. It cannot be disputed 
that the respondent ought to have been cited 
and the failure to cite her as a party to the 
proceedings lias resulted in this erroneous 
certificate being given, material facts having 
been concealed from the Court. 

Thu learned District Judge, therefore, was 
fully entitled to revoke the certificate and, I 
do not think that bis order should be interfer¬ 
ed with. 1 would dismiss this appeal with 
costs. 

Z. i\ Appeal'dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 891 of 1922. 

December 3, 1923. 

Present :—Justice Sir Kanhaiya'Lal. 

BINDESHWARI PRASAD TIWARI— 
Defendant—Appellant 
versus 

HANUMAN PRASAD TIWARI— Plaintiff 

—Respondent. 

Defamation— Complaint to public servant—Good 
faith, absence of—Privilege. 

Communications addressed in good faith to persons 
in public position for the purpose of giving thorn 
information to he used for tho redress of grievances, 
the puni-hment of crime, or the seourity of public 
moraD, are privileged, provided the subject-matter 
is within tho competence of tho person addressed ; 
where, however, the communication is not made in 
good faith and is unfounded, malice in law must bo 
presumed and thepiivilego disappears. 'Jhe person 
complained against is, in such a case, entitled to sue 
the person making the communication for damages 
for slander. 

Obiter _Even whero a complaint is filed in a 

Criminal Court aud is afterwards dismissed, a 
suit for damages for malicious prosecution is in 
certain circumstances maintainable, beoause tho 
privilege is qualified and not absolute, and there 
is no protci lion unless the case oomos within the 
qualification attached to tho privilege. 

Appeal against the decree of the District 
Judge, Gorakhpur, dated the 27th February 
1922. 

Mr. Kamuda Prasad, for the Appellant. 

Mr. Hashi Narain Malaviya, for the Res¬ 
pondent. 

JUDGMENT. —This was a suit for dam¬ 
ages for slauder. The parties to the suit are 
residents and zemindars of the village Jamm. 
lu November 1920 the Sub-Divisional Officer 
visited that village and met tho parties. The 
defendant Bindeshwari Prasad told him that 
the plaintiff Hanuman Prasad was in the habit 
of causing the crcps of other persons to he 
reaped and getting them grazed by cattle, and 
that he was a constant source of trouble and 
worry to the people of the nigbbourhood. R 
uppears that the name of the plaintiff was at 
one time in the history sheet aud bad been 
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subsequently removed. The Sub-Divisional 
Officer told Hanuman Prasad that he should 
not behave in a manner calculated to give rise 
to complaints against him and the matter 
there ended 

The allegation of Hanuman Prasad was that 
the object of Bindeshwari Prasad in making 
that statement was to get him implicated in 
a proceeding under section 110 of the Code of 
Criminal Procedure and that he made that 
statement falsely and maliciously to injure 
him. The Courts below found that the defend¬ 
ant-appellant had made the statement imput¬ 
ed to him and that the statement was un¬ 
founded, and, if acted upon by tho Sub-Divi¬ 
sional Officer, might have brought the plaintiff 
into serious trouble. They further found 
that the defendant-appellant had failed to 
make out that he believed in good faith 
that what ho had said was true. It is urged 
on behalf of the defendant that the occasion 
was privileged and reliance is placed in sup¬ 
port oi that contention on Chunni Lai v. 
Narsin'jh Das (1). But, as stated by Pollock, 
"communications addressed in good faith to 
persons in a public position for the pur¬ 
pose of giving them information to be 
used for the redress of grievances, tho 
punishment of crime or the security of 
public morals, aro privileged, provided the 
6ubjoct-mattcr is within tho competence of 
the person addressed" (Pollock on Torts, 11th 
edition, page 279). The finding in this case is 
chat the communication was not addressed in 
good laitb and was unfounded. In such 
circumstancos malice in law must he presumed 
and the privilege disappears. Even where a 
complaint is filed in a Criminal Court and is 
afterwards dismissed, a sut for damages for 
malicious prosecution is, in certain cir¬ 
cumstances, maintainable, because tho pri¬ 
vilege is qualified and not absolute, and there 
is no protection unless the case comes within 
tho qualilication attached to tho privilege, 
i he appeal, therefore, fails and i6 dismissed 
with costs including in this Court fees on the 
higher scale. 

z - Appeal dismissed. 

(1) 4f> led. ( as. 010 ; 10 A. 311 ; 16 A. L- J. 360. 


1 G—81 


NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Miscellaneous Appeal No. 39 of 1923. 

' March 11, 1924. 

Present :—Mr. Kinkhede, A. J. C. 

PITAIN and another—Applicants— 

Appellants 

versus 

BABOOSINGH and others—Non-Appli¬ 
cants—Respondents. 

Evidence Act (I of 1872), s. 45 —Expert opinion, 
when admissible—Examination in Court necessary. 

Expert evidence must be tested by examination 
and cross-examination in open Court and does not 
of itself beoome evidence in the case [p. 648, col. 2.] 

The report of a Finger Print Expert based upon a 
comparison of finger impressions is not admissible 
under section 45 of the Evidence Act unless the finger 
print with which the comparison is made is admitted 
or proved beyond doubt to be that of tho person allog- 
ed and tho comparison is made in opcu Court in the 
prosecco of such person and tho expert is cross-exam¬ 
ined as to tho grounds of his opinion about tho 
result of tho comparison, [p. 618, col. 1.] 

Appeal against the decision of tho District 
Judge, Jubbulporo, in Miscellaneous Caso 
No. 118 of 1921, dated the 31st August 1922. 

Mr. J. C. Ghosh, ior the Appellants 

Mr. H. A. Palit, for tho Respondents. 

JUDGMENT. —This is a miscellaneous 
appeal against the ordor, dated 31st August 
1922, passed by tho District Judge, Jubbulporo, 
in Miscellaneous Judicial Case No. 118 of 1921. 
The present appellants and two more, Ramlal 
and Kamta, petitioned to the District Judge, 
Jubbulporo, under section G2 of the Probate 
and Administration Act, V of 1881, for tho 
grant of probate of the registered Will of one 
Bbola Kumbar, dated 8th May 1919, Bhola 
died on Gtb January 1920, The appellants 
claim to bo two of throe executors named in 
the Will, the third executor was one Mt. 
Lachia, the daughter of the testator's prede¬ 
ceased brother and mother of tho appellants. 
She was, however, dead when the application 
was made on 15th December 1921. Baboo 
Singh Debidin and Baldeo Prasad, who are men¬ 
tioned as panchas in Bhola's Will filed objec¬ 
tions on 23rd February 1922. On 3rd March 
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1922 Mulloo, Bhaiyalal, Barelal and Munda 
entered oaveats objecting to the grant of pro- 
bato. The three objectors did not challenge 
the genuineness of the Will but simply ques¬ 
tioned the fitness of the applicants to be ap¬ 
pointed administrators of the estate. They in 
fact admitted tho genuineness of the Will and 
asked for Letters of Administration or Probate 
of the Will being granted to themselves on 
their furnishing security. The only defence 
of tho caveators relevaut to this case was that 
they did not admit the execution and the 
genuineness of the Will filed as that of Bhola 
Kurnbar. They set up a prior Will, dated 
13th March 1917. There is not even so 
much as a challenge so as to arouse tho 
suspicion of the Court and to call for a minute 
scrutiny of the evidence about the execution 
of tho Will. Tho point for determination with 
which wo are concerned is: 

Has Bhola loft a valid Will in writing and, 
if so, which is it ? 

On 25th April 1922 two witnesses for tho 
applicants were examined and the following 
order was mado in the order sheet of that 
date : 

“ The case (is) rests on the genuineness of 
the Will and the parties agree to its heiug 
sent to thumb expert I have asked 
them to file few more specimens of 
I'hola’s thumb impression.” 

On 7tli July 1922 tho non-applicants 
represented by Mr. l’alit filed what purported 
to be a registered vmkh'yarnnmx hearing 
Bhola’s thumb impressions but which is 
described by tho Judge as a bond The Judge 
marked the two thumb impressions on it with 
crossing in blue pencil and ordered these two 
impressions to be compared with that pur¬ 
porting to bo Bhola's in tho Will similarly 
marked. Tho non-applicants were ordered to 
deposit tho necessary fees to meet tho foo of 
the Bureau at Nagpur and the case Ftood 
adjourned to await the receipt of the report 
from Nagpur. The letter to the ■''Uperinten- 
dent, Government Finger Print Bureau, 
Nagpur, was sent with tho two documents on 
27th July 1922 and tho .Superintendent 
was requested to compare tho three impres¬ 
sions marked A, B, C, respectively, and 
to let tho Judge know whether all tho three 
thumb impressions tallied with each otlmr. 
Tho Officer iu-chargc of the Finger Print 


Bureau in his letter No. 305, dated 1st August 
1922, informed the Court that the prints 
marked A and B were different while print C 
was blurred and that definite opinion could 
not be given regarding it. This report was 
received aud put up on 3rd August 1922. It 
was ordered to be put on 25th August 1922. 
On 25th August 1922 certain statements 
were recorded and the case was adjourned for 
orders for 31st August 1922. In his oral 
statement on 25th August 1922 the appellant 
Pitain maintained that Bhola executed the 
Will and put his thumb mark, marked A, in his 
presence to tho Will. Mr. Palit for tho cavea¬ 
tors pressed for the dismissal of the application 
aud did not ask for Letters of Administration 
to issue to them. The Court,considering the oral 
evidence unsatisfactory and relying on the 
report from tho Nagpur Bureau that the 
Thumb mark A on the Will did not tally with 
tho thumb mark B on the makhtyarnama, 
which was sent to the Bureau for comparison, 
refused to grant probate. 

The applicants moved this Court in appeal 
against the order of refusal to grant probate. 
Tho appellants had originally filed tho appeal 
agaiust the objectors, Baboo .Singh, Debidin 
and Baldeo Prasad. The four caveators, Mullo, 
Bhaiyalal, Barelal and Munda havo since been 
joiued as persons interested in the rosult of 
tho appeal by a special order of this Court. 

It is argued that the lower Court’s refusal to 
grant probate was based upon tho wholly 
inadmissible report of Thumb Impression Ex¬ 
pert, who was not examined in the case and 
that the applicants should havo been given 
further opportunity to prove that the Will was 
genuine. 

The fact that tho instrument of the Will was 
executed several months before Bhola’s death; 
that Bhola attended the Registration office 
and himself presented the document for regis¬ 
tration on 3rd January 1920, and was not then 
ill, and that ho put his thumb impression on 
tho Will below tho .Sub-Registrar’s endorse¬ 
ment after due identification by Gangaprasad, 
son of Murlidhar, Malguzar aud Chinkoo 
Kurnbar, coupled with tho circumstance that 
tho documeut is attested by two literate per¬ 
sons, are relied on by tho appellants as strong 
circumstances supporting the genuineness of 
tho Will. On tho othor hand, the circum¬ 
stance that Bhola died within three days of the 
registration of tho Will, and that the report 
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that the thumb impression on the back of 
the Will does not tally with the impression B 
on the mukhtyarnama are relied on to disprove 
its genuineness. I do not want to express any 
opinion of the relative value or preponderance 
of evidence one way or the other. But I can 
say that I doubt whether the Court would 
have discarded the circumstances supporting 
the genuineness and gone against them if the 
Finger Print Expert’s report had not come 
before it. It is this legally inadmissible report 
which to my mind appears to have clearly 
prejudiced tho mind of the District Judge 
against the genuineness of tho Will. It has 
been held in Alt. Padma Priya Dehya v. 
Dhorma Das Deb Sarma(l), that if a Govern¬ 
ment expert in bandwriting is not called as a 
witness and subjected to cross-examination in 
open Court his opinion is inadmissible in evi¬ 
dence. 

There are several other cases which lay down 
that expert evidence has to bo and in given in 
open Court: compare Suresh Chandra Sanyal 
v. Emperor (2), In le v. Venkata How (3) and 
Emperor v. Sheikh Abdul (4). It is thus neces¬ 
sary for the admission of the evidence 
of a handwriting expert under section 45 
of the Evidence Act, that the writing with 
which the comparison is made should 
bo admitted or proved beyond doubt to 
be that of tho person alleged and that the 
comparison should be made in optu Court 
in tho presence of such person. That this 
principle applies with equal propriety to 
the huger print expert's evidence also, and 
that the comparison also has to bo made in 
open Court, is clear from Emperor v. SahJeo. 
(5). The case of Granade Venkata Liatnam v. 
The Corporation of Calcutta (6) contemplates 
examination on oath and cross-examination of 
expert witnesses in open Court. In a case 
whore tho Court could not make up its mind 
to believe the witn eses of cither party sent 

(1) 10 led. Cas. 965 ; 15 C. W. N. 7-29 at p. 730. 

(2) 14 led. Cas. 753; 39 C. 6oG , 1C C. \Y. N. 912 ; 
13 Cr. L. J. 289. 

(3) 14 Iud. Ca-. 41H ; 3fi M. 15.1 ; 11 M. L. T. 93 ; 
22 M. L. J. 270 ) (1912) M. W. N. 125 ; 13 (J. H. L. J. 
226. 

(4) 33 led. Cas. 825; 43 C. 11 28 at pp. 1137, 

ll -e ; 17 (Jr. L. J. 165; 20 C. \Y. N. 725. 

(5) 3 N. L. U 1 ; 5 Cr. L. j. 220- 

(G) 46 lud. Cas. 5 )3 ; 22 C. \\. N. 745 . 26 C. L. J 
32 , 19 Cr. L. J. 753. 


the document whioh was the subject matter 
of the dispute to tho Thumb Impression 
Bureau and on tho receipt of this report of 
the 6aid Bureau proceeded to decide the appeal 
with reference to such report, it was held that 
the procedure was unwarranted by law, see 
Chhajju v. Ayub Ahmed (7). This is what 
has practically happened in tho present case. 
Tho case of Sarwar Khan v. Emperor (0) 
shows that tho Finger Print Export can bo 
cross-examined in open Court as to the grounds 
of his opinion and as to the te6ts to which ho 
had put particular finger print. This, again, 
affiirms the same principle that export ov- 
idenco must be tested by examination and 
cross-examination in open Court and it does 
not of itself become evidonoe in the case. 

It was argued on behalf of the respondent 
that the parties had agreed to treat merely the 
report of the Fingor Print Bureau as ovidenco 
decisive of tho point of tho genuineness of the 
Will. I, howevor, do not see anything in the 
record to suppoit this broad assertion. All 
tl at I find is that tho parties had agreed to 
the sending of the Will for comparison of its 
thumb impression with the thumb impres¬ 
sion of Bhola on some other document. 
The thumb impression on tho mukhtyar¬ 
nama was not formally proved. Under 
such circumstauces neither party cau be 
said to have waived this right to test tho 
correctness of the result of comparison of 
the impressions by examination and cross- 
examination in open Court. Even if it bo 
concodcd that the parties had agreed to this, I 
dare say, that such an agreement would not 
either preoludo the Court from refusing to act 
upon inadmissible ovidonco, or compel it to 
decide the case on its basis. Here tho findings 
have received their deep colouring from the 
report of tho Finger Print Bureau and aro, 
therefore, vitiated and cannot be accepted as 
binding on this Court. Moreovor, the report 
as it stands does not necessarily mean that 
the impression is forged. It is just possible 
that the differentiating element which pre¬ 
vents the two impressions from tallying was 
due to the impression on tho mukhtyarnama 
Itself being defective for aught we 
know, ibis shows there was need lor further 
scrutiny. 

(7) 2b Iud. Ca.;. 132. 

($) 55 Iud. Cas. 273 ; 21 Cr. L. J. 257. 
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For all those reasons I hold that the decision 
of the lower Court is unsupportablo and liable 
to be set aside. I accordingly set aside the de¬ 
cision and remand the case for futhor trial of 
the issue as to the genuineness of the will. 
The parties will be at liberty to call such addi¬ 
tional ovidence as they may have to adduce in 
support of their respective allegations. The 
Finger Print Bureau will be requested by 
the lower Court to depute one of its skilled 
finger print experts to examine and give 
evidenoe about the thumb impressions in 
open Court. I may suggest that, with a view 
to have definite evidence about the identity 
of thumb impressions on the Will and the 
viukhtyarnam-i the Registration Muharrir 
may bo summoned to produoe the Registers 
in the Registration Office in which similar 
thumb inpressions simultaneously taken under 
the rules against serial No. 97 of 1917, dated 
8th September 1917 (relating to the mukhtyar- 
tuivia) and serial No. 2 of 1920, dated 3rd 
January 1920 (relating to the Will in question) 
and the thumb impressions contained in the 
Registers may be put to tho expert witnoss 
ior comparison with the disputed thumb 
impression. 

The caso is remanded for disposal with ad¬ 
vertence to the abovo remarks. The respon¬ 
dents will pay tho appollauts’ costs in this 
Court and bear their own. The costs in tho 
losvor Court will abide tho result. 

G. R. D. Appeal Allowed. 

K. s. d. Case remanded. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 43 of 1922. 
Present: —Mr. Kanhaiya Lai, J. C. 

February 23, 1923. 

Syed AMJAD HOSAIN and another— 
Defendants—Appellants 
versus 

M1. UMMATUL ASKARI and others— 
Plaintiff.-—Respondents. 

Muhaininudan Law — Dow « r— Reasonable a mount — 
Gtidh Laws Act (XVIII of lbTG), &. 5— Menus oj the 
Intsba nd. 


Where the amount of dower nettled at the time of 
a Muhammadan marrnage was Rs. 70,000, while the 
assets left by the deceased husband who had died 
issueless, amounted to Rs. 11,465 : 

Held, that under section 5 of he Oudli Laws Aot the 
sum of Rs. 4,000 would be a reasonable amount of 
dower to grant to the widow. 

Appeal against the deoree of the Subordi¬ 
nate Judge, Rae Bareli, dated tho 8th August 
1922. 

Messrs. Niamat Ollah and Radha Kishan, 
for the Appellants. 

Mr. Haider Husain, for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit for dower, and the only question for 
consideration is what is tho proper amount 
which should bo awarded to tho plaintiffs. 
Tho suit was originally brought by .17 1. Umme 
Salma, who was married to Akhtar Husain. 
Akhtar HusaiD died soon after the marriage, 
leaving his widow, Mt. Umme Salma, and 
two brothers, the proseutdofeudants-appellants 
surviving him Her claim was resisted by 
these two brothers on various grounds, some 
of whioh wore disposed of on appeal by this 
Court on the 18th May 1922. Tho suit was 
thou remanded for the determination of tho 
remaining questions, namely, what was the 
amount of dower settled at tho timo of the 
marriage of Ml. Umme Salma with Akhtar 
Husain, and what was tho value of tho assets 
loft by the latter. 

Tho learned Subordinate Judge found, that 
the assets amounted to Rs. 18,676-5-0. He 
awarded Rs. 5,000 accordingly to the plaintitfs- 
rospondeuts, who are tho heirs of Mt. Umme 
Salma, who had died during the poudenoy of 
the previous appeal to this Court. The learned 
Subordinate Judge included in the abovo 
amount a mortgage etleobed by Lai Basanb 
Singh in favour of Safdar Husain, the lather of 
Akhtar Husain, and the dofendauts-appellants, 
for Rs. 12,000 on the 14th January 1902 (Ex. 
28). That mortgage was registered at Salon in 
the district of Rae Bareli ; but the only prop¬ 
erty belonging to that district, whioh was 
included in that mortgage was plot No. 535 
khasra with a mango and a mahua tree situat¬ 
ed in tho village Rajapur. It was held in 
another case between the same parties on tho 
8th September 1920, that the said plot did 
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not belong to the mortgagor (Exts. A1 and A2). 
The defendaats-appellants were, therefore, jus¬ 
tified in saying that the validity of the regis. 
tration of the mortgage aforesaid was open to 
question, and that the money duo on the 
mortgage should not be taken into account 
in the determination of the assests left by the 
deceased. 

The learned Subordinate Judge has also in¬ 
cluded certain deeds of mortgage held by 
Safdar Husain, the valuation of which amounts 
Rs. 3,633. The allegation of the defendants- 
appellants was that the money due on those 
mortgages had beon realized in the life time of 
Akhtar Husain. The plaintiff, Alt. Umme 
Salma, or her logal representatives, produced 
no evidence to prove that those mortgages 
woro subsisting on the date of the death of 
Akhtar Husain. The valuation of those mort¬ 
gages should also, therefore, bo excluded from 
the account. 

The value of the assests of Akhtar Husain, 
after deducting his one-third share of the said 
mortgages, thus amounts to Rs. 11,465-5-0. 
The amount of dower settled at the time of 
the marriage was Rs. 70,000 aud two dinars. 
Having regard to the means of the husband 
and the status of the wife, anl the fact that 
they loft no children, it would bo dosirable 
to award the plaintiffs under section 5 of the 
Oudh Laws Act (XVIll of 1870) about one- 
third of that amount, or, roughly, Rs. 4,000. 
The conduct of the defendants-appellants in 
refusing to recognise the rights of Alt. Umme 
Salma to a reasonable amount of dowor, and 
m raising frivolous pleas in opposing her claim 
has led to the prolongation ot the suit, which 
has been ponding since 1917. The lady died 
before she could get a decreo. If the claim¬ 
ants are now her hoirs and not the lady, 
the fault is that of the defendants who resisted 
her lawful rights aud put her and her heirs 
to considerable expense. Their conduot dis¬ 
entitles them to any further consideration. 
The cross-objection filed by the plaintiffs- 
respondents is untenable. 

The appeal filed by the defendants is, there¬ 
fore, allowed in so far that the amount of 
dower decreed will ho reduced to Rs. 4,000 
which will bo recoverable by the plaintiff from 
the assets of Akhtar Husain, dooeased, with 
proportionate costs here aud hitherto. The 
cross-objection is disallowed. The parties 


shall get and pay costs in proportion to their 
success and failure in this appeal and the 
oross-objeotion. Exoopt as above, the defend¬ 
ants-appellants will bear their own costs 
throughout. 

G. H. Appeal allowed. 

Gross-objection disallowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 378 
of 1922. 

November 21, 1923. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaimau. 

PURAN SINGH —Plaintiff - 
Appellant 
versus 

DAT RAM AND OTHERS —DEFENDANTS 

Respondents. 

Pre-emption— Sir plots, interest in, nature </-- 
Custom —Wajib-ul-arz, construction of — 

Tho interest of an owner iu sir plots is a proprietary 
interest and a transfer of sir plots is, therefore, a 
transfer of propriotary interost. 

'I ho wajib-ul-arz of a village provided that a right 
of pre-emption would accruo whenever a proprietor 
transfers his haqiat. Certain sir plots in tho village 
lying within the Zemin, lari of tho vendor wore sold 
and a suit was brought to pre-empt the sale; 

Held, that tho salo was subjeot to pre-emption ucdor 
tho terms of the wajib-ul-arz. 

J/atari Lai v. L'<j,a Lai, A. W N. (1884) 103, 
dissented from. 

Stlal Prasad v Amtul Bibt, 7 A. 63b; A. W. N.(1885) 
185; 4 Ind Deo. (N. 8.) 751 ; Sa/dur Ali v. Dost 
Muhammad, 12 A. 426; A. W. N. (18 '0) 117; G lud. 
Dec. iN. S.) 1016, followed. 

Appeal from the deoree of tho District 
Judge, Sbabjahanpur, dated the 14tb Decem¬ 
ber 1921. 

Mr. S. P. Sinha, for the Appellant. 

Mr. Harnandan Prasad, for the Respond¬ 
ents. 

JUDGMENT.-— This is a plaintiff’s appeal 
arising out of a suit for pro-omptiou. Under a 
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Bale-deed dated the 1st of March 192 1 2 * certain 
plots described therein as sir plots within the 
Zemindari of the executant were sold to the 
vendee. A suit was brought to pre ompt the 
sale by enforcement of the right of pre-emption. 
Various pleas were taken in the written state¬ 
ment but at the time when issues were fram¬ 
ed by the Gist Court the denial of the exis¬ 
tence of custom does Dot soom to have been 
pressed, with the result that there was no 
issue framed as regards the existence or non- 
existouce of a custom of pre-emption. The 
learned Munsif in his judgment did not deal 
with this matter at all. The suit was decreed. 
On appeal, the defendants raised before the 
lower Appellate Court the point, that the 
wajib-ul iirz on which reliance was placed by 
the plaintiff, did not relate to the sale in ques¬ 
tion. The learned District Judgo, relying on 
the cases of this Court reported in Saheb Rum 
v. Kishen Smih (L) and Hazari Lai v. Ugra 
Rai (2), came to the conclusion that the 
transfer of the sir plots was not such 
a transfer of the share in the Zemin¬ 
dari as would let in the right of pre¬ 
emption in favour of a co-sharer. In this 
view of the matter ho dismissed the suit. 

The plaintiff has come up in appeal and 
challenges the Gnd.ng of the lower Appellate 
Court. Unfortunately, the kiiewat of this 
village is not on the record, hue the sale-deed, 
as well as the admitted facts, show pnma 
facie that these sir plots are within the 
Zemindari of the co parceners. There is no¬ 
thing to suggest that they are isolated plots 
and lie outside the 16-annas share. The point 
was not seriously pressed at all and was raised 
for the Gist time before the learned District 
Judge. Wo may also note that the case iu 
Hasan Lai v. Ojra Rai (2), relied on by him 
was overruled by a Full Bench case report¬ 
ed in Situl Praia 1 v. .1 nitul Bibi (3), and also 
by auothor Full Bench case. Safilar Ali 
v. Dost Muhammad (4). It is clear that the 
interest of au owner in sir plots is a 
proprietary interest and the transfer of 
the sir plots is in faot a transfer of 
his proprietary interest Under the clause 

(1) A. W. N. (1832) 192. 

(2) A. W. N. (18s I) 103. 

('3) 7 A GJ'3 ; A \\ N. (1385) 185 ; l lad. Doo. (N*. 
S.) 751. 

(1) 13 A. 126 ; A- W. N. 118J0) 117 ; 6 lud. Doc. 
(N. d.) 1016. 


of the wajih-ul-ars, whenever a proprietor 
transfers his haqial (property) a right of 
pre emption accrues. We, therefore, think 
the suit should not have been dismissed 
on the ground above mentioned. The result is 
that this appeal is allowed, the deoree of the 
lower Appellate Court is set aside and that of 
the Court of Grst instance is restored with costs 
including in this Court fees on the higher soale. 

A. K. Appeal allowed. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 1745 of 1922. 

January 15, 1924. 

Present :—Mr. Justice Krishnan. 

BO DU ANNA NAIDU— Appellant 

versus 

VARADA JAGGU NAIDU and 
others—Respondents. 

Hindu Laxo-Co-widows, rights of — Surrender of 
cstute by one, whether valid. 

Under the Hindu Law, ono co.widow, without the 
conjunction of tho other co.widow, oannot surrender 
tho estato of their husband at all beoause both the 
widows have equal rights in their husband’s estate 
and without both joining thore oan bo no surrender 
of that estate, as surrender requires that the whole of 
the estate should be dealt with in the matter of sur¬ 
render 

Appeal against the decree of the Court of 
the Subordinate Judgo, Vizagapatam, in A. S. 
No. 223 of 1930, preferred against the deoree of 
tho Court ol tho District Munsif, Rajam, in 
O. S. No. 661 of 1918. 

Mr. P. Somasuiida ram, for the Appellant). 

Mr. P. Karayanamurthy, for the Respond¬ 
ents. 

JUDGMENT. —This was a suit brought) 
by one Varada Jaggu Naidu, son of Narama 
Naidu, for recovery of a one-third share in the 
plaint property which had been alienated by 
the widow Gaviramma in favourof oneSanyasi 
the father of the Grst defendant. He based his 
claim on the ground that bo was one of the 
three reversioners entitled to the estate of one, 
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Venkata Appala Naidu whose widow Gaviram- 
ma was The other two reversioners are the 
third defendant, son of Musali Naidu, and the 
second defendant, the plaintiff’s brother, also a 
son of Naranna Naidu. The relationship of 
the parties is shown in the pedigree given by 
the Appellate Judge in his judgment. Venkata 
Appala Naidu died, leaving two widows Gavi- 
ramma and Aohamma and they wero in en¬ 
joyment of the properties of the deceased as 
his brothers were divided from him. Gavi- 
ramma seems to have alienated the property 
in question in this suit to one Sanyasi whose 
son the first defendant is. The plaintiff olaims 
that this alienation is invalid and that it did 
not pa«s any property beyond tbo life-time of 
Gaviramma and that he is, therefore, entitled 
to recovor his share of the property from the 
alienee. The pleas raised by the first defendant, 
who was tho only contesting defendant, were 
one of limitation eased upon tho ground that 
Gaviramma died more than 12 years before 
the dato of the suit and tho other of estoppel 
based on a compromise decree passed in O. S. 
No. 500 of 1881 in a suit brought by Musali 
Naidu tho father of the third defendant. Tho 
question of limitation is not raised in tbo 
seoond appeal now, as it has been concluded 
by a finding of fact that Gaviramma died only 
in January 1910 As regards the question of 
estoppel, tho facts are these: Musali Naidu 
brought a suit against Gaviramma and Sanyasi 
to have it declared that the alienation by 
Gaviramma to Sanyasi was not valid and 
binding on the reversioners To that suit there 
wero no other parties except those three 
persons. That suit ended in a compromise 
entered into between Musali Naidu and the 
defendants therein and tho compromise decree 
is Ex. If. It is contended that that compromise 
is binding not only on Musali Naidu who was 
a party to tho suit but also upon the other 
reversioners including tho present plaintiff and 
that, the plaintiff is estopped from claiming 
bis share in t,ho property on account of the 
compromise. The compromise provides for a 
certain property being takon by the plaintiff 
in that suit. Musali Naidu for himself and 
tho two other reversioners who wore then alive, 
nan ely, Naranna Naidu and Bangari Naidu and 
also for tbo reversioners recognising tbo alien¬ 
ation ts Sanyasi and leaving certain properties 
with tho widow Gaviramma a id further 
provides that if tho revorsionors wero to sue 


Atobamma, her co-widow, for her properties, 
the defendants in the suit should raise no 
difficulty in their way. It is contended 
that this amounted to a surrender by the 
widow to the next reversioner and as such 
surrender it was a valid transaction binding 
on the revorsionors and, therefore, that none 
ot the reversioners can impeach it though 
they were not themselves parties to tbo 
compromise. It eoems to mo that this is a 
difficult proposition to maintain. In the first 
place, one co-widow without the conjunction 
of tho other co-widow cannot, in my opinion, 
surrender the estate of their husband at all 
because both tho widows have equal rights 
in their husband’s estate and without the two 
widows joining there can be no sui render of 
that estate as the surrender requires that the 
whole of tbo estate should bo dealt with in 
tho matter of surrender. In the second place, 
the attempts made by tho first defendant failed' 
in his attempt to show that though Bangari 
Naidu and Naranna Naidu were not parties to 
the compromise decree which is supposed to 
have effected the surrender, they wero bound 
by that decree because they took advantage 
of the arrangement under that decree and 
enjoyed the lands in separate shares. This is 
found against by the Appellate Court and is a 
question of fact on which I must acoept its 
finding. 

For both these reasons, the lower Appellate 
Court was right in holding that tho compro¬ 
mise d.-cree, Ex. II, is not binding on them. As 
both the defences failed, tho appeal fails and 
must be dismissed with costs. 

There is a memorandum of objections filed 
in the case as regards mesne profits subse¬ 
quent. to the date of the suit. It is not necessary 
to pass any special orders on this matter for 
when the application for stay of execution 
pending the second appeal came up it 
was agreed to hy the first defendant's learn¬ 
ed Vakil that, as a condition for stay, his 
clients would undertake to pay mesne profits 
on those properties at the rate decreed for tho 
period subsequent to date ol tbo suit, that is 
at lls. 50 a year. It will bo perhaps condu¬ 
cive to clearness if that order is embodied hero 
and a decree is drawn up not only for past 
profits but for future profits at the same rate 
t il the dato when possession is given. 1 do 
not think that tbo respondent is entitled to 
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costs on the memorandum of objections in 
view of the agreement that had already been 
entered into between the parties before the 
memorandum was 61ed. The memorandum 
of objections is allowed bub without costs. 

v. N. v. Appeal dismissed. 

Cross-objections allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2452 

of 1921. 

March 6, 1924. 

Present :—Mr. Justice M. N. Mukerji. 

MUHAMMAD SULAIMAN KHAN- 

Ar pellant 

versus 

UMA CIIARAN SIL-Respondent. 

Landlord and truant—Character of tenancy, how 
determined—Lease, construction of—LtaSc on printed 
form —Words used, effect of—Bengal Tenancy Art 
{VIII of 1885), ss. 4 1 . 17— Tenant holding over- Second 
lease, execution of—Ejectment suit, whither maintain¬ 
able. 

In orilor to determine tho character of a tenanoy, 
tko Court has to look to tho intrinsic evidence afford¬ 
ed by the dooument* them<elvos and also, if necessary, 
to tho surrounding circumstances and the conduct 
of tho parties. (p. 64 col. 2.j 

Ucdayct AH v. Kamalanand Singh, 20 lnd. Gas. 
322; 17 C. L. i. Ill; Muhauanda Chakruvartt v. 
Mongala Keatani, 31 C. 'J97 ; 8 C. W. N. tOl ; Nidhi 
Krishna Bose v. liaVidas Sen, 20 W. 1!- 311 ; llarendru 
Kumar Hay Chowdhury v. llara Kishorc I’ai 70 
lud. Cas. lC)i»; 2G C.VV.N. 33'J ; (1022) A. I. R. (C.) 201, 
distinguished. 

In case of leases on printed forms indiscriminately 
used, much reliauce cannot be placed on words and 
expressions used therein [p. f>40, ool. 1 ] 

Whore a large portion of tho area of a ten¬ 
ancy was covered by a tank and there was no men¬ 
tion in tho leases that the tenancy was boing oreated 
for purposes of agriculture or horticulture but the 
dooumont: mentioned that tho rent would be increased 
proportionately as the lauds becamo cultivable, and 
that the tenant would be liable to damages if the 
productive power of tho lands ba diminished through 
his nogligenoo. 


Held, that the tenanoy was governed by the Bengal 
Tenancy Aot and not by the Transfer of Property Aot. 
[p. 650, ool. 2.] 

In a suit for ejectment under seotion 44 of the 
Bengal Tenancy Act on the ground that the term of 
the lease had expired, seotion 47 of the Aot 
would be a bar if it is found that the defendant held 
over for about eleven months after the expiration of 
the first lease and previous to the execution of the 
second lease after the expiry of whioh the suit is 
brought, [p 651, col. 1.] 

Bajani Kant Mukerjee v. Yusuf Ali, 34 lnd. Cas. 
92; 21 C. W. N. 188, distinguished. 

Appeal against the decree of the Subordi¬ 
nate Judge, Chittagong, dated the 18th August 
1921, affirming the decree of the Mun6if of 
Coxc’s Bazar, dated the 22nd June 1920. 

Babu Narcndra Kumar Das, for the Appel¬ 
lant. 

Babu Gopcndra Nath Das, for Babu Chandra 
Stkhar Sen, for the Respondent. 

JUDGMENT. — The suit out of whioh this 
appeal arises was one for ejectment of the 
defendant on the expiry of a lease, dated tho 
22nd Ualgun 1321 B. S. the term of whioh 
expired on the 30th Chait 1325. The plaintiff 
was unsuccessful in both the Courts below and 
he has preferred this appeal to this Court. 

Two contentions havo been put forward in 
this appeal on behalf of the appellant. Tho 
first is that the tenancy is govorned not by 
tho provisions of the Bengal Teoanoy Aot but 
by those of the Transfer of Property Aot: and 
the second is that, assuming, for the sake of 
argument, that the tenancy is governed by the 
Bengal Tenancy Act, the Courts below have 
erred in law in bolding that tho provisions of 
section 47 of that Act stand in the way of 
the plaintiff’s recovering a deoree. 

In support of tho first contention, the 
learued Vakil for the appollant has drawn 
my attention to the conditions of leases 
Ex 9 . A and B executed respectively in 
1908 and 1915. He has referred to the 
description of tho subject-matter of the lease, 
Ex. B, and has urged that, inasmuoh as the 
three plots which are covered by that lease 
are (1) 17 gundns and odd which is said to bo 
the bank of a tank, (2) 14 gundas and odd which 
i6 described as the watery portion, and (3) 2 
gundas and odd whioh is said to be Muddat or 
waste land, a large portion of the tenancy is 
in respect of a tank and bis contention is that 
it should be held that the tenanoy is not for 
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agricultural or horticultural purposes. He 
has also referred to the terms of the two 
leases aforesaid and has contended that, inas¬ 
much as there is no 6peoific mention in those 
loasos that they were being executed for the 
purpose of agriculture or horticulture, the 
tenancy oreatcd thereby is to be regulated by 
the provisions of the Transfer of Property 
Act, and not by those of the Bengal Tenancy 
Act. On behalf of the respondent it is urged, 
so far as this contention is concerned that 
the documents in question on the face of them 
appear to be in respect of a tenancy in favour 
of a non-occupancy raiyat and, therefore, the 
plaintiff is precluded from questioning the 
status of the raiyat and tho character of the 
tenancy, the latter having derived his interest 
from the Court of Wards who executed those 
documents. With regard to this matter, I 
may say at onco that I am not prepared to 
place much reliance upon the words and ex¬ 
pressions used in these documents, specially as 
they appear to have been executed on printed 
forms which have been prescribed by the 
Board of Revonuo for use in cases of tenants 
who are non-occupancy raiyats. In my experi¬ 
ence, I have come across cases whore these 
forms have been indiscriminately used with 
regard to tenancies for which they wero never 
meant at all. As an instance, I may refor to 
the leaso which formed the subject-matter of 
the case of Gokul Mari'lar v. Palmanuwl 
Singh.(1) It will bo seen that in that case the 
lease which was on a printed form spoke of 
tho tenant as a raiyat and, in 6pito of that, it 
was held by this Court that the tenant was 
not a raiyat but a tonure-holder and that 
judgment was affirmed by the .Judicial 
Committee on appeal from tho decisiou of 
this Court. Nor am I prepared to accept 
tho argument which is put forward 
on behalf of tho respondent that the plaint¬ 
iff is precluded from questioning tho status 
of tho tenant or the character of the ten- 
auoy simply because his predecessor had 
described tho leaso as a leaso in respect of a 
non-occupancy raiyat. It seems there is con¬ 
siderable divergence of judicial opinion on 
tho question as to whother the description in 
tho leaso is to be taken as binding with regard 
to tho status of tho tenant or tho character of 

(1) 2'J 0. 707 ; 2.) I. A. 190 ; 6 C. W. N. 825 • 4 
Rom. L. R. 7.(3 ; a Sar. P. C. J. 323 (P. C.). 

1 C—82 


the tenanoy as between the contracting parties 
or their successors. As an instance, I may refer 
to the case of Iiajani Kant Muke.rji v. Yusuf 
Ali (2). However that may he, the fact 
that the Court of Wards, presumably through 
its responsible officers ohose to have those 
documents executed on forms whioh had been 
prescribed for use in cases of non-occupancy 
raiyats is a matter whioh, in my opinion, can¬ 
not altogether be ignored. In order to deter¬ 
mine the character of the tenancy, the Court 
has to look to the intrinsic evidenoe afforded 
by the documents themselves and, if tho terms 
are vague or ambiguous, the Court is entitled 
also to look to the surrounding oircumstances 
and the oonduct of the parties. 

Before dealing with this matter, it is just 
necessary to refer to a few authorities to 
which my attention has been drawn by the 
learned Vakil appearing on behalf of the appel¬ 
lant. The first case relied upon by him is the 
case of Hedayet Ali v. Kamalanand Singh (3). 
That was a caso where the question aroso as 
to whethor a lease for grazing purposes was 
to be treated as a lease for the purpose of 
agriculture and it was hold therein that “ the 
mere circumstance that a considerable por¬ 
tion of the land comprised in tho tenancy was 
let out for the purpose of grazing is not con¬ 
clusive upon tho question whether the lessee 
has or has not acquired the status of a raiyat." 
A furthor question arose in that caso and it 
was to the effect as to whether, by the inclu¬ 
sion of a pieco of garden land in tho tenancy 
in question in that case, the tenancy created 
was one for tho purpose of horticulture, and it 
was held with regard to this question that 

tho term horticulture’ means tho cultivation 
of a garden or tho science of cultivating or 
managing a garde-u including growing 
tlowers, fruits and vegetables. If a lease 
is for tho purpose of gathering fruits from the 
trees on tho land, the lease is not for horti¬ 
cultural purposes.” Tho second case to which 
my attention was drawn by the learned 
Vakil for tho appellant was the case of Nidhi 
Krishna Dose v. Ramdas Sen ( i ), where it 
was held a right of occupancy is not acquired 
in a tank exoopt under certain oircumstances. 
Where land is let for cultivation and there 

(2) 34 Iml. Ca*. 02 ; 21 C. W. N. 183. 

(3) 20 Ind. Cas. 332 ; 17 C. L. J. 411. 

(4) 20 W. R. 341. 
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is a tank upon it, the tank would go with the 
land ; and if there was a right of occupancy 
in the land, there would be a right of 
occupancy in the tank as appurtenant to the 
land.’ The next case robed upon was the 
case of Mahanonda Chnkravarti v Manyala 
Keotani (5), in which it was decided that a 
suit for recovery of arrears of rent of a tank 
which was not apart of an agricultural holding 
but was used for rearing or preserving fish 
was not maintainable in a Revenue Court, 
the provisions of Act X of 1859 not being 
applicable to such a suit and that the term 
“ land " in section G of that Act means culti¬ 
vated land and does not include a tank 
regarded as land covered with water The last 
of the cases upon which reliance was placed 
with reference to these contentions of the 
appellant was the case of Harendra Kumar 
Boy Chou'dhunj v. llnra Kisore Pal fC). That 
was a case where a raiyat transferred his 
homestead portion out of a noil-transferable 
occupancy holding in respect of which he was 
the tenant to a pleader who purchased it for 
the purpose of residence and for carrying on 
his profession as a pleader and the question 
arose dp to whether the pleader by his pur 
chase of that portion of the non-transferable 
occupancy holding 1 ad himsolt become a 
tenant with rights which appertained to a non- 
transferable occupancy holding and it was 
held upon the circumstances of that case that 
the pleader had obtained a new tenancy and 
those rights had not accrued to him. These 
cast s, therefore, do not assist us in any way 
in the determination of the question as to the 
character of the tenancy or the status of the 
tenant, and, as I have said heforo, tho 
Court must look to tho terms ol the docu¬ 
ments themselves and also, if necessary, to 
the surrounding circumstances and tho con¬ 
duct of the parties. 

Now, as to the terms of tho docu¬ 
ments referred to above, it is true, as urged 
on behalf of the appellant, that a large 
portion of the area covered by the ten 
aucy is tank. It is true also that in those 
documents there is no specific mont on of the 
fact that the tenancy was being created for 
tho pm pose ot agriculture or horticulture. 

(5) 31 (_ 937 ; 8 < ■ W. N. 801. 

(t) 70 lud ('a ; 106; '20 D. W. N. 380 ; (1022) A I. 

11. (C) 201. 


But, on the other hand, the documents in 
question speak of conditions to the effect that 
the rent would be increased proportionately 
as the lands become cultivable and also that 
the tenant would be liable to damages if the 
productive power of the lands be diminished 
in consequence of negligence on the part of 
tho tenant. Then, again, it i6 to be observed 
that in the second of those documents, name¬ 
ly, in Ex. B, all these plots are mentioned as 
Hasila. Furthermore, it has been found by 
the learned Subordinate Judge that from the 
defendant’s evidence it appeared that during 
his possession commencing from before the 
term of Ex. B the lands were paddy lands and 
that there were maDgo trees on the banks the 
fruits of which he enjoyed. Noxtly, we 6nd 
that the plaintiff himself has framed his suit 
as a suit for ejectment of a tenant under the 
provisions of the Bengal Tenancy Act. Last¬ 
ly, the lands were recorded in the Cadastral 
Survey proceedings under tho Bengal Tanancy 
Act Taking all these facts together, it is im¬ 
possible to doubt tho conclusion at which the 
Courts below have arrived that the tenanoy 
is one which is to be governed by the provi¬ 
sions of tho Bengal Tenancy Act and nob by 
those of the Transfer of Property Act. The 
fust content : on put forward on behalf of the 
appellant, therefore, in my opinion, fails. 

With regard to tho second contention, it 
has been urged that, inasmuch as there was 
a lease of 19C8 under which the defendant 
was holding for a period of seven years aud 
then on the expiry of that lease as a fresh lease 
was executed in 1915 for a period of 6vo years, 
and inasmuch as tho suit for ejectment was 
instituted on tho expiry of tho second lease, 
it could not he said that the provisions of 
section 47 of the Bengal Tenancy Act would 
apply to the case. In support of this conten¬ 
tion, reference has been made to the case of 
Bajamkant Multerji v Yusuf Ali (2). In my 
opinion, that decision does not lay down any 
principle which may be of any use in the pre¬ 
sent case so far as this point is concerned. In 
the present case, the 6nding of the learned Sub¬ 
ordinate Judge is that, after the expiry of the 
term of the lease Ex. A, the defendant held 
over for about eleven months after which tho 
lease Fx. B was executed. Consequently, in 
my judgment, it is clear that the defendant 
was not admitted to occupation under the 



VOL. 79] 


INDIAN OASES 


651 


GOPALAKRISHNA PILLAI V. KUNJITHAPATHAM PILLAI 


lease Ex. B but that he had been in occupa¬ 
tion of the land and the lease Ex. B was 
executed with a view to the continuance of 
that occupation. He is, therefore, not to he 
deemed to have been admitted to occupation 
by the lease Ex. B and, inasmuch as the suit 
for ejectment had been brought under the 
provisions of section 44 of the Bengal Tenancy 
Act for ejectment of the defendant on the 
ground that the term of that lease had expired, 
the plaintiff was not entitled to the relief he 
sought for in the present suit. The second 
contention also, in my opinion, therefore, 
fails. 

The result, therefore, is that the appeal is 
dismissed with costs. 

M. B. Appeal dismissed. 

N. H. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 907, 908 
and 909 of 1922. 

September 10, 1923. 

Present: —Mr. Justice Kumaraswamy Sastri. 

GOPALAKRISHNA PILLAI and others 
—Petitioners 

versus 

KUNJITH APATHAM PILLAI and others 
—Respondents. 

Court, ad of—Election petition—Deposit oj money 
—Delay in payment—Un/ore seen came—Limitation 
Act (IX oj 1308), s. 6, upplication of. 

W horo a person who is boun«l to pay money pro¬ 
duces tho money in Court and complies with the rule 
whioh requires him to take out t hullan and pay the 
monoy at a difloront place and thcro is a delay in the 
actual payment of the monoy into the Treasury or 
Bank owing to roasons beyond the control of the 
porson making tho payment, tho payment must be 
deomo-i to havo been made on the date the monoy b 
produced and the ehallan obtained. [p. G 53 , 

cola. 1 & a.j 

Tho rule ol law that nobody should bo prejudiced 
by an act of Court or of its officers is one of uni¬ 
versal application and does not depend upon section 
5 or any othor provision of the Limitation Act. 
[p- 664, col. l.J 


Aninachcla Ayyar v. Subbaramiah, 68 Ind. Cas. 
971; 46 M. 60; (1922) M. W. N. GOO : 31 M. L. T. 257 ; 
16 L. W. 583; 4:« M. L. J. 632; (1923) A. I. R. (M.) 63 ; 
Krishnaji Reddiar v. Muthuveera Reddiar, 7 2 Ind. 
Cas. 449; 44 M. L. 3. 814; (1323) AI. \V. N 199; 18 L. 
W. 239; (1923) A. I. R. (M.) 490; Koilpillai S u mb a n 
v. Sappurimuthu Samian, 72 Ind. Cas. 220; 17 L. W. 
187; 44 M. L. J. 247; (1923) A. I. It. (M.) 251, con¬ 
sidered. 

The election to a Taluk Board was held on 9th May 
1922. The Court was clo-ed for the vacation on 1 1 th 
May and ro-opened on 17th July. The period of 
14 days allowed for presentation of election 
petitions expired during the vacation and the 
petitions were presented on 17th July, the re¬ 
opening day, with the ncoessary Lodgement 
Schedule for the rsquisito deposit. The chahans 
were issued late in the day. The Treasury 
Officer was at that time absent from his place and it 
was too late to make tho pay moot to tho Bank. 
The next day on account of a jutlcu accident and a 
delay of an hour by the 'i reasury Officer, tho monoy 
could not be paid. Tho monoy was, Lowover, paid on 
tho ljth: 

Held, that, in the absonco of any negligonco on the 
part of tho petitioner, the payment must be hold to 
have been made in time. 

Petitions under sections 115 of Act V of 1908 
and 107 of tho Government of India Act, 
praying the High Court to revise the order of 
tho Court of tho Subordinate Judge, Cuddalore, 
in O, P. Nos. 10, 11 and 13 of 1922, dated the 
2nd October 1922. 

Messrs. T. R. Ram ichandra Iyer and S. 
Ramaswiitny Aiyar, for the Petitioners. 

Messrs. S'. Mutkiah J ludaliar, C. Piulma- 
nabha Iyengar, S'. S 'rinvasa Aiyar and V. 
Subrumania Iyer, for the Respondents. 

JUDGMENT. —The facts in tlieso cases 
are not disputed and tho only question is 
whether on tho (acts tho Subordinate Judge 
was right in dismissing tho applications. 

The election to the Taluk Board in question 
was held on tho 9th of May 1922. Tho 
Subordinate Judge’s Court was closed for the 
sumint-r recess on tho 14th of May 1922 and 
re opened on tho 17th of July. The period of 
14 days allowed for tho presentation of the 
election petitions oxpired during the vacation 
and these petitions were presented on tho 17th 
of July the date when the Court re-opened. 
The case for the petitioners is that they had 
with them tho sum of Rs. 200 each which 
had to he deposited and that tlieso &uits were 
produced before the Subordinate Judge. 
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Rule 131 of the Civil Rules of Practice 
requires a person desirous of paying money 
into Court to bring into Court a Lodgment 
Schedule in the form prescribed by the 
rules and containing the various particulars 
mentioned therein. Thereupon an order for 
lodgment and counterfoil receipt are to be 
issuod to the payer. Rule 132 states that the 
payer shall deliver the money and the order 
and the counterfoil receipt to the Bank or 
Treasury Officer mentioned therein who is to 
retain the order aud return the receipt duly 
signed by him to the payer which receipt the 
payer should return to the Court. Rule 133 
provides that if the Bank or the Treasury is 
dosed, the money may, with the leave of the 
Judge, be paid to the officer of the Court and 
the officer of the Court will send it to the 
Bank the next day. As the bank was open at 
the time of the presentation of the petitions the 
Vakil in pursuance of the Rules of Praotice 
obtained a Lodgment Sohodule. The judge on 
receipt ol the potitiou, passed an order for the 
issue of ckullans and challans were issued on 
that day. As thoro is a branch of the Imperi¬ 
al Bank of India at Cuddalore, the challan 
issued by the Court had to be taken to the 
officer in charge of the Troa6ury, checked by 
him aud then taken to the branch of the Im¬ 
perial Bank. The challans were issued at about 
five minutes to three aud they wore taken at 
once to the Treasury but the Treasury 
Officer was not there. As the Bank would 
not receive the money after 3 o’clock 
it was impossible to pay the money into the 
Bank on that day. Tho mouoy was returned 
to tho Vakil for the petitioners, lie and the 
members of his family wero then staying at 
Tiruvondipuram about four miles from tho 
Court House and the Treasury Office aud ho 
«ook the money with him in order that it 
may be paid the next morning. Tho money 
was sent the next day from Tiruvondipuram 
to tho Treasury Officer with the challans 
and tho Treasury Officer returned tho chall¬ 
ans at about 2'40. As the Bank was 
about 2$ miles from tho Treasury Office, the 
person taking the challans and the money to 
the Bank arrived at the Bank at 5 minutes 
after 3, but tbe Bank would not receive the 
mouoy and it was therefore paid tho next day. 

()n tho 18th the person taking tho money to 
tho Treasury Officer wont in a jutka. There 
was an accident to tho horse and it was, there¬ 


fore, about 1-50, P. M. when the person reached 
the Treasury Officer. There would have been, 
however, ample time to have gone to the 
Bank if the Treasury Officer had not taken 
nearly an hour to return the challans to the 
person who brought tho money. The Sub¬ 
ordinate Judge is of opinion that, so far as the 
17th is concerned, the delay was unavoidable 
but thinks that the delay on tho 18th has not 
been properly explained. 

There can be little doubt that if there was 
no accident to the horse, there would not have 
been a delay of five minutes on the 18th and 
that the money would have been received by 
the Bank. The trouble was that owing to the 
delay the person who had the money reached 
tho Bank at 3 5 while, according to the rules 
of tho Bank, no money would be received after 
3 r. M. I do not think that the view taken by 
the Subordinate Judge is correct. It is not 
reasonable to hold that a person is guilty of 
nogligenoe when lie would, in the ordinary 
course of things, have arrived in time for pay¬ 
ment and tho delay of 5 minutes was duo to 
an accident which he could, by no means, have 
foreseen. In this connection 1 need refer to 
tho judgment of -the Chief Justice in Aruna- 
chela Ayar v. Subha r amt ah (1). The learn¬ 
ed Chief Justice observes “ The question 
to bo considered by the Court is not whether 
by some human possibility, being wise after 
tho event, ho could have got there in time, 
and once tho Court is satisfied, as was the 
fact in this case, that the man did try to get 
there and that ho would have got there in 
timo but for tho intervention of an inevitable 
accident for which ho was, in no way, respon¬ 
sible, it is tho duty of tbe Court, in my 
judgment, to set aside tho judgment, muloting 
in proper cases, the delinquent man in costs. 

It is no argument to say that where a man 
leaves in time and would, in the ordinary 
course, have reached the Bank in timo, he 
would, in spite of the accident, have reached 
before tho Bank was closed if he had started 
earlier, or if the jutka horse had run faster. 
The question remains for consideration as to 
whether even in oases where there is no 
negligence aud where the applicant has 
complied with the rules, the application should 

(1) 68 lnd. Ca.3. 071 ; 16 M. GO ; (102-2) M. W. N. 
600 ; 31 M L. T. ‘257 ; 1G L. YV. 583 ; 43 M. L. J. 

63 . 11023) A. I. 11. (M.) 63. 
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be dismissed because the money was not 
paid into Court with the application whatever 
the reason may be. 

Rule 4 of tbe Election Rules framed by the 
Government under the Madras Local Boards 
Aot enacts that the amount should be deposited 
at the time of the presentation of tbe the 
petition and that if it is not deposited the 
petition should be dismissed. Tho conten¬ 
tion of tbe respondents is that in such cases 
monoy should be paid in and that even if the 
challans had been taken and tho money paid 
into tho Bank a few minutes later, the petition 
would still have to be dismissed as the pre¬ 
sentation of the petition and the payment 
of tho money were not simultaneous. This 
construction, so far as I can see. has uo- 
whero been placed on the rules. In Knshnaji 
Reddiar v. Muthuveera lieddiar (2) Krish- 
nan, J., though ho held that no question 
would arise as to tho Court excusing the 
delay the provision in tho rule being man¬ 
datory, took the view that if the failuie to pay 
the monoy was due to any action taken by the 
Court, the petition would be proper. The 
Rules of Practice are binding on all Civil Courts 
and where the rules provide that a Chilian 
must bo obtained and money paid into the Bank 
unless at the time of making the application 
to receive the money the Bank is closed, it is 
difficujt to see how the Court could receive the 
money in violation of the Rules of Practioe 
whioh have the force of law and are binding on 
all Civil Courts. The Subordinate Judge in 
paragraph 1 2 of his judgment observes that 
the Vakil was perfectly justified in putting in a 
Lodgmeut Sohedule and taking out the challan 
without tendering the money to the Judge. 
It cannot, therefore, lie said that the petition 
ought to bo dismissed because the money was 
not paid to the Judge in cash. It is argued 
that, although tho Vakil produced tho money 
before the Judge, lie did not formally ask the 
Judge to receive the money ; but it set ms to 
mo that no objeot would bo gained by making 
a request which, under the Rules of Practice, 
tho Judge is bound to reluse. I am of opinion 
that where a person who is bound to pay 
money produces tho money in Court and 
complios with the rule which requires him to 
take out a challan and pay tho money at a 

12) 72 led. (Ja3. 140 ; It M. L. J. 344 ; (1028) M.W. 
N. 100 ; lb L W. 200 ; (1023) A. L R. (M ) 400. 


different place and there is a delay in tho ac¬ 
tual paymont of the money into the Treasury 
or Bank owing to reasons beyond the control 
of tho person making the paymont, the pay¬ 
ment must be deemed to have been made on 
the date the monoy is produced and the 
challan obtained. To hold otherwise would 
be to penalise a party for ovonts beyond liis 
control. In Roil pillai Samban v. Sappari- 
muthu Samhan (3) which was a case under 
section 17 of the Provincial Small Cause 
Courts Act, the provisions of which have boon 
held to be mandatory, Raraesam, J , observes 
as follows:—“1 hold that when tho party 
has applied for a challan and the delay in 
issuing the challan is the delay of tho officers of 
tho Court and after the issue of tho ( Italian he 
deposited the money immediately the maxim 
nunc protune applies and tho application for 
Chilian (in such circumstances) is equivalent 
to the deposit. With these remarks I entirely 
agree. Whether the payment is to bo mado 
under the Small Cause Courts Act or under 
tho Election Rules it will, in my opinion, bo 
contrary to all principles of justico to require 
a man to comply with the rules which insist 
on the taking out of a challan and paying the 
money to a different officer and then to 
dismiss tho application on tho ground that the 
money ought to have been paid to the Judge 
himsell or to hold that tho payment to tho 
officer contemplated by tho rules would not be 
equivalent to the compliance with tho rules 
where tho delay in payment is entirely due to 
oausos beyond tho person taking out the 

challan. The Subordinate Judge finds that if 

tho money had been paid on tho 18th of July. 
i. e., the next day, the delay would have boon 
justified but he thinks that because it was 
not paid on the 18th owing to tho accident 
which happened to tho jutka which oaused 
the person making tho payment to be five 
minutes late in tho Bank, there was no ground 
lor excusing tho paymont tho very next day. 

I have already givon my reasons for holdin- 
that tho accident was one which tho porson 
could not have foreseen and that there was 
no negligence on.the part of tho person makiu- 
the payment. 

It has been argued that tho provision of sec¬ 
tion : t of the Limitation Act would not apply 


(3) 72 led. Gas. 220; 17 L. \V. 
•447 ; (U23) A. 1. R. (M.) 3y4. 
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and that consequently the Court has no power 
to excuse the delay. The question is not one of 
exousiug any delay. The question is whether 
in the present case the rule of law that nobody 
should be prejudiced by the acts of tho Court 
or of its Officers is one of universal application. 
It does not depend upon any of the provisions 
of the Limitation Act and this rule is applied 
to cases under O. XXI, r. 89 of the Civil 
Procedure Code to set aside sales depositing 
the money into Court. 

In the result, I set aside the order of the 
Subordinate Judge and direot him to restore 
the petitions to his file and dispose of them 
according to law. The respondents will pay 
tho petitioners their costs oi these petitions in 
this Court. 

v. N. v. Order set aside. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals Nos. 61 
and 62 OF 1922. 

Present :—Messrs. Dalai, A. J. C., and 
Simpson, A J. C. 

In Appeal No. 61. 

DUBER AND OTHERS—DEFENDANTS— 

Appellants 

versus 

RAM SA1IAI -Plaintiff and 
MUHAMMAD HUSAIN and others— 

—Defendants—Respondents. 

In Appeal No. 62. 

RAM SAHA I AND OTHERS— 

Plaintiffs—Appellants 

versus 

S. MUHAMMAD HUSAIN and OTHERS — 
Defendants - Respondents. 

Mortgage—Prior mortgagee, suit by—Subsequent 
mortgagee impleaded u> party—Omission to redeem 
prior mortgage — Subsequent suit to redeem, whether 
maintainable — Prior mm tguge — A It sne nnv o;branc< — 
Puisne '• ortgagec, right of, to redeem—Right to redeem, 
nature of—Transfer of Property Act {IV of 188/) 
5. 8',), nature of. 


If a subsequent mortgagee, on being impleaded in 
a suit upon tne prior mortgage, omits to set up his 
mortgage and claim to redeem the prior mortgage 
when he has an opportunity to do so, he cannot after¬ 
wards sue for that purpose on the mortgage he omits 
to plead, [p. 856, col. 2.] 

Sri Gopul v.Pirthi Singh, 24 A. 428; 4 Bom. L. R. 
827; 6 C. W. N. 888; 29 L A. 118; 8 Sar. P. C. J. 283 
(P. C.) ; Nattu Krtshnamuchariar v. Annangara 
Chariar, 30 M. 353; 2 M. L. T. 380; 17 M. L. J. 301, 
relied on. 

A puisne mortgagee can redeem a prior mortgage 
even when there is a mesne incumbrance. But this is 
not an absolute right and arises when he comes in 
Court to obtain his remedy for his own mortgage. 

Tho true construction of section 89 of tho Transfer 
of Property Act is that when a linal deoree is passed, 
the security is extinguished and is re-placed by the 
decree. 

1 let Ram v. Shadi Ram, 45 Ind. Cas. 798; 40 A. 
407; 5 P. L. W. 83 ; 16 A. L. J. 607; 85 M. L. J. 1; 24 
M. L. T. 92; a8 C. L. J. 188; (1918) M. W N. 518; 20 
Bom. L. R. 7J8; 22 C. W. N. 1033; 40 A. 407; 9 L. W. 
550; 12 Bur. L. T 73; 46 I. A. 130 (P. C.), relied on. 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 25th August 
1921. 

Messrs. Biaheshwar Nath and Niamatulla, 
for the Appellants. 

Messrs. S. M. Ahmad, Li. Husain, Ganesh 
Prasad, M. A. Khan and Basudeo Lai, for the 
Respondents. 

JUDGMENT. —These are two first ap¬ 
peals, one by the plaintiffs and the other by 
some of tho defendants from a decreo of the 
Subordinate Judge of Bara Banki. Saiyed 
Kbairat Husain, the names of whose descend¬ 
ants are given in tho following pedigree, owned 
villages Murligauj, Garbi Rakhmau and 
Rasulabad. 

Kbairat llusaia 

_ I 


AlusamjiiQt Tabir-un-uisa. Musaiumat Taiyab* 

un-nisa 


Jawed Husain i aid Husain Said Husain Rashid 
(dead) (defendant 16.) (dead.) Husain 
| (defendant 3.) 

I ____ 

I _ 


Mubammad Husain Muhammad Abbas 

(defendant 1.) (dofondant 2.) 
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Musammat Taiyab-un-nisa had one daughter 
also but it is not necessary to mention her name 
because she never claimed any share in the 
property oC Khairat Husain. Jawed Husain 
owned in reality only a two-annas share in the 
three villages, but he appears to have put 
himself forward as the owner of the entire 
property. 

On 23rd December 1895 he mortgaged all 
the three villages to the Raja of Jahaugirabad 
(Exhibit Dl) for Rs. 25,000 by a deed which 
was attested by bis brothers Taid Husain and 
Rashid Husain. The terms of the deed were 
those of a simple mortgage for ten years with 
a right given to the mortgagee to take 
possession as a usufructuary mortgagee on 
non-payment of interest at the end of that 
period. 

On 15th May 1896 Jawed Husain mortgaged 
these villages to Ram Dayal and Sukhai Lai 
for Rs. 1,500 (Exhibit DlO). 

On llth July 1905 ho mortgaged the same 
property to Ram Dayal alone for Rs. 1,750 
(Exhibit 1) and paid off the amount duo to Ram 
Dayal on the mortgagee of 1896 out of part of 
the consideration. 

In 1908 litigation commenced on foot of the 
various bonds. On 13th August 1908 the Raja 
brought a suit for sale of a six-annas share 
of the three villages against Jawed Husain, 
Taid Husain and Rashid Ilusaiu and obtained a 
compromise decree on 28th October of the 
samo year. The conditions were that sale 
was to tako place after four years and the 
separate shares of the three brothers were to 
be sold one after another, Jawed’s lirst, Taid's 
next and Rashid’s last. Neither of the subse¬ 
quent mortgagees, Ram Dayal or Sukhai Lai, 
was mado a party to this suit. On 20th 
March 1914 Jawed Husain's two-anuas share 
was put up to salo and purchased by defendants 
Nos. 4 to 7; defendants Nos. 4 to 6 paid 
Rs. 17,000 for Murliganj and Garhi Rakhmau 
while the defendant No. 7 paid Rs. 925 for 
Kasulahad village. Taid s share was purchaeed 
at the samo time by defendants Nos. 8 and 9. 
As the full amount of the decreo was satisfied 
Rashid Husain’s share was not sold. 

On 14tb May 1910 .Sukhai Lai sued the 
sons of Jawed Hussin (Jawed Husain having 
died beforo them) and obtained a decree for 
sale of 2-annas share of Jawed Husain on 9th 


September 1910 (Exhibits Dll, D12 and D 13). 
To this suit Ram Dayal’s nephew and widow 
were made parties as subsequent mortgagees. 
In para. 6 it was stated that Ram Dayal’s 
representatives in interest were made parties 
to the suit as subsequent mortgagees. Ram 
Sahai, nephew of Ram Dayal, who was made 
a party to the suit, is plaintiff here A copy 
ot the proceedings of that suit (Exhibit DI2) 
shows that the pleader for Ram Sahai objected 
to Ram Sahai being made a party on the 
ground that he had no interest loft in the 
property. The names of Ram Sahai and of 
Ram Dayal's widow were, therefore, struck off 
from the list of parties and their names 
do uot appear in the deoree passed in 
favour of Sukhai Lai. The two-annas share 
of Jawed Husain in all the three villages 
was put up to sale and purchased by Sukhai 
Lai on 21st July 1913 for Rs. 1,500. It may 
be noted that this sale was prior in date to the 
sale in execution of the decreo in favour of 
the Raja 


The auction-purchasers, defendants Nos. 4 to 
7 of this suit, were not able to obtain posses¬ 
sion of the property purchased by them and 
their suit against Sukhai Lai was dismissed on 
31st March 1915. They thereupon purchased 
the property from Sukhai Lai on 29th June 
1915 and took possession. 


The present suit was instituted by Ram 
Sahai as reprosontative-in-intorest of Ram 
Dayal on foot of tho mortgage of i 1th July 
1905 asking for two reliefs,— 

(1) of redemption of six-annas share in 
throe villages which woro mortgaged to 
tho Raja on payment of Rs. 25,000 on tho 
ground that Ram Sahai was not a party 
to tho Raja's suit ; possession was desired 
of the property in accordance with tho 
terms of tho Raja’s mortgage which be¬ 
came usufructuary at the end of 10 years 
on non payment of interest ; 

(2) in tho alternative, for sale of the prop¬ 
erty to recover Rs. 8,139-15-6 due on 
the mortgage of Ram Dayal. 


Defendants Nos. 1 to 9 and 18 have already 
been indicated. Defendants Nos. 10 to 15 are 
subsequent transferees and defendants Nos. 16 

and 17 are mortgagees of groves situated on 
the property. 
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The learned Subordinate Judge refused to 
grant possession to the plaintiff but granted 
him a decree in the following terms :— 

(1) that he should first redeem two-annas 
share of villages on payment of one-third 
of Rs. 25,456-6-0 (the amount of the 
decree in favour of the Raja) to defend¬ 
ants Nos. 4 to 7 within six months of the 
date of the decree, otherwise his suit 
would he dismissed. 

(2) if such payment was made within the 
time specified lie could add his own claim 
to that amount and unless defendants 
Nos. 4 to 7 and 15 to 17 paid off this 
consolidated amount, he could bring the 
property to sale to recover the amount. 

It is not dear from the judgmont how the 
intermediate mortgage of Sukbai Lai of 15th 
May 1890 was squeezed out. 

The grounds of appeal of defendants Nos. 4 
to 7 are, — 

(1J That the plaintiff's suit should fail be¬ 
cause he did not redeem Sukhai Lai's mort¬ 
gage when he had the opportunity to do so 
during proceedings in .Sukhai Lai's suit in 1910. 

(2) That at all events Sukhai Lai s mort¬ 
gage should be redeemed by the plaintiff 
beforo he could bring the property to sale. 

(3) That the decree was at variance with 
the reliefs applied for in the plaint. 

(4) That redemption ought to have boon 
ordered of the entire decree of the Raja and 
not only of two-annas share. 

(5) That the appellants were entitled to a 
larger amount than that fixed by the lower 
Court for redemption of the Raja’s mortgage. 

The first ground of appeal must prevail. 
The defendants Nos. 4 to 7 are in possession of 
the two-annas share of Tawed Husain in the 
properties in suit in virtue of Sukhai Lai's 
mortgage as much as in virtue of the Raja's 
mortgage. If the plaintiff has lost his right to 
redeem Sukhai Lai's mortgage he cannot bring 
to 8alu the property, at present in possession 
of defendants Nos. 4 to 7. 

As noticed above, the plaintiff was mado a 
party to Sukhai Lai's suit as subsequent mort¬ 
gagee and pleaded at that time that ho had no 
interest in the property. It was his duty to 
offer to redeem .Sukhai Lai and when ho failod 
to do so, lie is not entitled to another oppor¬ 


tunity. The Privy Council rulmg in the case of 
Sri Gopal v. Pirthi Singh (1) exactly covers 
this point. The head-note says : “If a person 
being a party to a suit on a mortgage prior to 
his own, omits to claim his right to redeem 
such prior mortgage, be cannot afterwards sue 
for that purpose on the mortgage he omits to 
plead." The facts are somewhat involved 
and may be stated. Ishur Das, predecessor-in¬ 
interest of the plaintiff Srigopal of that suit, 
had three mortgages on the property of the 
following dates : — 

21st July 1871 ; 

7th February 1874 ; 

16th July 1874. 

The defendants Murli Singh and Sarnam 
Singh had an intermediate mortgage of 30th 
August 1872. Murli Singh and Sarnam Singh 
brought a suit to redeem the mortgage of 21st 
July 1871 and obtained a deoree. In that suit 
Srigopal, who was a party, did not plead his 
subsequent mortgages of 1874 and did not offer 
to redeem Murli Singh and Sarnam Singh. 
Subsequently, when Srigopal sued on the 
basis of his bonds of 1874 to redeem Murli 
Singh and Sarnam Singh, the Privy Coun¬ 
oil held that he could not do so beoause 
he had failed to set up these mortgages 
in the previous suit brought by Murli 
Singh and Sarnam Singh. In the suit of 
Murli Singh and Sarnam Singh the subsequent 
mortgages of Srigopal were not even men¬ 
tioned and yet the Privy Counoil held that 
it was the duty of Srigopal to set them up. 
The present caso before us is stronger, because 
Sukhai Lai in 1920 specifically mentioned in 
his plaint that Ram Dayal was subsequent 
mortgagee and that was why Ram Sahai, 
plaintiff of the suit before us, was mado a 
party, to givo him an opportunity to redeem. 
Ram Sahai, however, asked to be exempted 
from tho suit and was exempted. The lower 
Court is wrong in thinking that it was the 
duty of Sukhai Lai to take the matter up in 
appeal. Sukhai Lai had performed bis duty 
by making Ram Sahai a party, and if Ram 
Sahai did not choose to take advantage of his 
own mortgage, it was his business and not that 
of Sukhai Lai. It is not necessary to quote 
Indian rulings in support of a ruling of the 

(1) 24 A. -120; 4 Bom. L- B. 827 ; 6 C. W. N. 889; 29 
I A. 118 ; 8 Sar. T. O. J. 293 ; (P. 0.). 
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Privy Counoil. We may, however, mention 
the case of Nattu Krishnama Chariar v. An- 
nangar Chariar (2), where a mortgagee, who 
omitted to set up his mortgage when he had 
an opportunity to do so in a suit upon a prior 
mortgage, was held to be barred from suing on 
his own mortgage when, in coscquence of his 
omission, the property was ordered to be sold 
free from the mortgage which had not 
been pleaded. 

The pla'ntiff is entitled to redeem tho 
Raja's mortgage because he was not a party to 
the Raja’s suit. The provisions of section 74 
would seem to indicate that a mortgagee can 
redeem only the next prior mortgage and not 
those higher up Section 75, however, enacts 
that every second or every subsequent mort¬ 
gagee has, so far as regards redemption of tho 
mortgaged property, the same rights against 
the prior mortgagees as his mortgagor has as 
against such prior mortgagees. Tho law, there¬ 
fore, is, that a puisne mortgagee can redeem 
a prior even where there is a mesne 
encumbrance. In the present case, however, 
such a privilege would not'help the plaint¬ 
iff because ho could not briug to sale the 
property of Jawed Husain which is in tho 
possession of defendants Nos. 4 to 7 as pur¬ 
chasers on foot of Sukhai Lai’s mortgage. If, 
nominally, tho plaintiff is givon a deoreo to 
redeem the mortgage of the Raja on payment 
of a certain sum, no tangible result will 
follow because on repayment of the samo sum 
defendants Nos. 4 to 7, the ropresonta- 
tivcB*in-interst of Sukhi Lai, can redeem tho 
plaintiff. As Sukhai Lai’s mortgage is prior to 
that of Ram Dayal tho plaintiff cannot tack 
on his own claim to tho Raja’s and cannot call 
upon Sukhai Lai’s representatives to redeem 
plaintiff’s own mortgage. It was argued by 
the plain tiff-respondent’s learned pleader that 
the Privy Council ruling in Sritjopal v. 
Pnthi Sin<jh (I; was based on tho principles 
of res judicata while in tho present suit 
no such question arose because tho plaint¬ 
iff's name was struck out of tho array of 
parties in Sukhai Lai’s suit under O. I, r. 10 
(2). This is not correct. In tho Privy 
Council case tho plaintiff failed because it was 
necessary that parties should escape a shocking 
multiplication of actions <p. 438 of tho report, 
and of para. 3). 

U) 3o M. 353 ; 2 M. L. T. 330 ; 17 M. L. T. 301. 

• C—83 


The learned Counsel’s next argument was 
that the plaintiff could redeem the Raja’s 
mortgage as co-mortgageo with Sukhai Lai of 
the mortgage of 15th May 1896. That mort¬ 
gage has not been mentioned in the plaint and 
this is Dot a case where the plaintiff is attacked 
and may make use of a prior mortgage as a 
shield. Tho circumstances abundantly prove 
that Ram Dayal did not keep his right in the 
1896 mortgage alive. In Sukhai Lai’s suit 
Sukhai Lai specifically mentioned that Ram 
Dayal’s half sl aro was paid off by a subse¬ 
quent mortgage aud the plaintiff accepted 
that position. There was no intormeditae 
mortgage between the one of 1896 and that 
of 1905 ; so thero could he no object in keep¬ 
ing tho 1896 lien alive. We hold that the 
plaintiff has no existing right in the mortgage 
of 1896. 

As tho plaintiff’s suit must fail on the first 
ground it i6 not necessary to decide tho other 
grounds of appeal. 

The plaintiff’s appeal (in tho main) is not 
entitled to succeed in any case. It was 
first argued that he was entitled to possession 
of the property according to the terms of tho 
Raja's mortgage. Thero aro several reasons 
why this contention should not prevail. Tho 
right of a puisno mortgagee to redeem is not 
an absoluto right hut arises when he comes in 
Comt to obtain his remedy for his own mort¬ 
gage. Ho redeems a prior mortgago in order 
either to foreclose or to bring tho property to 
salo on foot of his own mortgago. Tho ques¬ 
tion of redemption, therefore, of a prior mort¬ 
gage cannot ho considered independently of the 
plaintiff's remedy on his own mortgage. 
Secondly, the right to possession under tho 
Raja's mortgage acciucdon non-payment of 
interest, hut it is obvious that no interest 
remains unpaid on that mortgage. Tho mort¬ 
gage has already been satisfied. Under tho 
circumstances, even the terms of tho Raja s 
mortgage do not give tho plaintiff a right to 
possession. Thirdly, tho puisne mortgagee 
does not acquiro any highor rights than thoso 
of the mortgagee whom he redeems. Tho 
Raja had chosen his remedy of salo and tho 
plaintiff is not entitled to tho alternative right 
of possession. Finally, as pointed out by tho 
plaintiff’s learned Counsel himself, while 
arguing another point, tho decrco in favour of 
tho Raja was passed under section 88, Transfor 
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of Property Act, and so the final decree will 
be governed by the provisions of section 89 of 
the Act. It was laid down in Ret Ram 
v. Shadi Ram (3), that when such a decree 
was passed the security was extinguished and 
was replaced by the decree. The plaintiff 
cannot, therefore, take advantage of the condi¬ 
tions of the Raja’s security relating to 
possession on non-payment of interest. 

Ground of appeal No. 2 was abandoned and 
as regards No. 5 the lower Court has ordered 
ealo on non-payment of money by the defend¬ 
ant. Ground No. 3 relates to costs which are 
properly apportioned because the mortgagee 
is entitled to his costs under O. 34, r. 7 (a), 
Civil Procedure Code in a suit like the 
persent. 

Future interest the plaintiff was entitled to 
after redemption till realization of bis money. 
As his suit fails no order is passed in that 
mattor. 

Some of the reprosentatives-in-interest of 
defendant No. 15 have filed cross-objections as 
to costs by way of appeal to the plaintiff’s ap- 
poal. It is not necessary to decide tins question 
separately. Suitable orders as to costB will 
be parsed at the conclusion of our judgment. 

In appeal No. 61 it is ordered that the 
appeal bo decreed and the suit of tho plaintiff 
be dismissed with costs of both Courts, and 
in appeal No. 62 that the appoal bo dismissed 
with costs. In this Court the defendants Nos. 4 
to 7 will receive from the plaintiff full costs of 
their appeal, but none in the appoal of the 
plaintiff because tho arguments were parcti- 
cxlly tho same. In tho appeal by the plaintiff, 
defendants Nos. 3, 8, 10, 11, 12, 13, 14, 16 aud 
17 will receive i costs and \ costs shall be divid¬ 
ed equally botwoon defendants Nos. 9 and 15. 

As regards costs of tho lower Court 
defendants Nos 4 to 7, who wore tho principal 
defendants attacked, will receivo costs and the 
balance of costs will be divided equally 
between tho other defendants who put up 
separato defences. 

N. K. Appeal No. 61 allowed. 

Appeal No. 62 dismissed. 

( I) 45 Ind. Gas. 703 ; 40 A. 107 ; 5 P. L. W. S3 ; 16 
A. L. J. 607 ; 33 M L. J. 1 ; 24 M. L. T. 02 ; 23 C. L. 

J. 133 : (1018) M. W. N. 51b ; 20 Born. L. R. 703 ; 

22 G. W. N. 1033 ; 0 L. W. 550 ; 12 Bur. L- T. 73 ; -15 
I. A. 130 (P.C.). 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition 
No. 3881 of 1923. 

December 14, 1923. 

Present Sir Walter Salis Schwabe, K. C. f 
Chief Justice, and Mr. Justice Ramesam. 

THAVASAMUTHU NADAR— Petitioner- 

Appellant 

versus 

BALAGURUSWAMY NADAR and others 
—Opposite Party—Respondents. 

Trusts Act (II of 1892), ss. 89, 90 — Joint business 
U)i)uliy\g up 9 — Receiver* appointment of — Member* 
whether can compete with Receiver —Injunction. 

Whoro a business of any kind is being wound up 
by.tho Court orothorwiso, tho businoss being tho prop¬ 
erty of more than ono person carried on as partnors, 
co-owners, mombors of a joint family or otherwise, 
during the winding-up porsons who woro the members 
of the concorn are not allowed to enter into a com¬ 
petition so as to interfere with the successful winding 
up of tho cocoorn. 

Clegg v. Fishwick , (1819) 1 Mao & G. 291 ; 41 E. R. 
1278 ; 1 H. & T. 3)0; 19 L. G. Ch. 49 ; 13 Jur. 993 ; 
81 R. R. 81 ; Fox v. Mackerth , Pitt v. Mackerth , 
(1789-91) 2 NVh. and T. L. G. i7th Ed.) 709; 2 Cox 
138 ; 2 Hr. C. C. 400 ; 4 I3ro. P. C. 25s ; 2 R. R. 56 ; 
29 E. R. 224, followod. 

A llindu joint family carriod on a largo abkari 
business and, as part of it, it had for many years the 
abkari monopoly in certain plaoos. Tho joint 
family became divided in status. A partition suit 
was brought and Rocoivors woro appointed for get¬ 
ting in all tho assots of tho family affiairs. In the 
course of the winding-up, tho Rocoivers applied lor a 
ronowal of the monopoly of tho abkari contract. 
Tho members of tho family also ontorod into oom*. 
petition with tho Receivers to obtain tho contract. 
On an applioition by tho Reooivors for an injunc¬ 
tion restraining tho members of the family from 
entering into competition : 

Held , that tho action of tho respondents was a 
direct interference with the Receivers and was direot- 
ly contrary to the interests of; tho family as a whole, 
.and that, therefore, tho injuotion'prayod for must 
issue. 

Petition praying that, in the circumstances 
stated in tho affidavit filed therewith, tho 
High Court will bo pleased to issue an injunc¬ 
tion restraining tho first respondent or any 
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other parties to the suit from dealing individu¬ 
ally in respect of Arrack and Toddy contracts in 
Travancoro and Cochin States, pending disposal 
of the appeal preferred against the order of Mr. 
Justice Devadoss, dated the 26th November 
1923, and passed in the exercise of the Ordin¬ 
ary Original Civil Jurisdiction of this Court in 
O. S. No. 655 of 1921. 

Messrs. C. Madhavan Nair, Vere Mockett and 
0. T. Govindan Nambiar, for the Appellant. 

Messrs. B. N. Aingar, T. Richmond, M. 
Subbaroya Aiyar, V. Badhakrishnayya and 
M. Damodaram Naidu, for the Respondents. 

ORDER — In my judgment, the injunction 
applied for ought to havo been granted as 
prayed and must be granted pending tire 
appeal. The principle is a principle of general 
application that, where a business of any kind 
is being wound up by the Court or otherwise, 
the business being the property of more than 
one person carried on as partners, co-owners, 
members of a joint family or otherwise, during 
the winding up persons who were the members 
of the concern are not allowed to enter into a 
competition so as to interfere with the success¬ 
ful winding up of the concern. That is the 
principle of the English law to be found 
enunciated in Clegg v. Fishiuick (1), and the 
leading case of Fox v. Mackrcth, Pitt v. Mack- 
rath (2) and it is fully discussed in Lindley 
on Partnership, p. 370, and is recognised in 
sections 88 and 90 of the Indian Trusts Act 
In this case the joint family owned, among 
other things, a very largo Abkan business 
and, as part of that business, the family had 
for many years had what he described as the 
Abkan monopoly in Travancoro and Cochin. 
The joint family became divided in status and 
a partition suit was brought, and Messrs. 
Erasor ami Ross were appointed Receivers for 
gutting in all the assetB of the family and 
the winding up of the family affairs. In the 
course of the winding up, they thought 6t as 
being in the iuterest of the family to apply 
for a renowal of the Abkari contract with the 

(1) (lSf'.l) 1 Mao. and G. 2J4; 11 K. R. 127s ; 1 H. 
and T. 3J0; lu L. J. Ch. 4 l; 13 Jar. <JJ3; SI R. R. 
Cl. 

(2) (1780-01) 2 Wh & 1. L. C. (7th Ed.) 70J; 2 
Cox. 15S ; 2 Br. C. C. 400 ; 4 Bro. I*. C. 25b; 2 U. R. 
55 ; 29 E. R. 224. 


Travancore and Coobin States. The first de¬ 
fendant, who has not beon to any grcate’xtont 
assisting the Receivers and has quite definitely 
and frankly takeu up his stand in saying that 
he is not going to allow his name to be used 
by the Receivers, or to help the Receivers 
in any way in getting the contract renew¬ 
ed, because he proposes to apply in his 
own name, and attempt to get it for himself. 
That is a direct interference with tho Receiv¬ 
ers. It is directly contrary to the interests 
of the family as a whole, lie is supported in 
his attitudo by his younger brothers. They 
are not, as he is, in the employment of tho 
Receivers or of the business, but they say, too, 
that they desire toentor into competition with 
the Receivers in attempting to obtain this 
contract. In my judgment, that cauuot bo 
allowed. If, as is submitted on their behalf, 
the Receivers are unnecessarily, in tho wind¬ 
ing up, prolonging the carrying on of the con¬ 
tract, and if it is nob desirablo in the winding 
up that they should obtain and carry out one 
or other of the contracts, tho members of the 
family havo got their rights to mako a proper 
application to the Court. lJut tho Court in 
this case having considered the question has 
come to tho conclusion that it was a proper 
stop in tho winding up of the concern, lor 
Messrs, l'raser and Ross as Receivers bo apply 
for a renewal of these contracts. I see no 
reason lor interfering with tho decision of the 
Court on the point. That being so.it must 
follow that tho injunction asked for to re¬ 
strain interference with them in getting tho 
contracts must bo granted. I w ould point out 
that there is no difference in law in this matter 
between the granting ot an injunction and tho 
taking of steps after tho contract has been 
obtained by ordering tho transfer of tho con¬ 
tract from tho late member of tho coucorn to 
the Receivers, whereas in the case where tho 
intention is clear on the part of tho defeud- 
ants, as has boon in this case, tho Courts can 
restrain by injunction. The principle on which 
tho Court acts is tho same in both tho cases. 
If, while this Receivership lasts, tho first 
defendant or other defendants who uro 
supporting him had obtained this contract 
in their name, it would havo beon clear that 
they hold it for the Keceiseis. 

1 ho appeal will bo admitted and ti jo print¬ 
ing dispensed with. There will be an interim 
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injunction ponding the appeal on the same 
terms, and on the same grounds as if we had 
reversed the learned Judge’s judgment. Costs 
of this application will be costs of this appeal. 

Raraesara, J. — I agree. 1 would only 
add that in respect of the second aud third 
respondents for whom Mr. Radhakrishnayya 
appears, though section 88 of the Indian Trusts 
Act may not apply, because they are not 
agents or servants of the concern, section 90 
applies because they are co-owners. It might 
at first appear, as urged by Mr. Radhakrish¬ 
nayya, that it is somowhat unfair to prevent 
the second aud third respondents from trying 
thoir own luck with the Travancore'and Cochin 
States, hut they had the advantage of being 
born in a rich family and the disability which 
the law imposes is merely a compensating 
disadvantage. 

v, N. v. Application allowed. 

K. S. D. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Aiteal No. 65 of 1923. 

February 7, 1924. 

Present :—Mr. Kendall, A. J. C. 

ASHARFI LAL— Plaintiff—Appellant 

versus 

Tiie DEPUTY COMMISSIONER, 
GONDA— Defendant—Respondent. 

Civil Procedure Code (Act V oj 1908), s. 11—Ex 
parte decision —Ros judicata. 

For the application of the rulo of res judicata, an 
cx pa rte dooroe and a decree made after contest 
stand on tlio same footing. 

Appeal against the decree of the Additional 
Subordinate -Judge, Gouda, dated the 7th No¬ 
vember 1922, in C. A. No. 206 of 1922, revers¬ 
ing the decree of the Probationary Munsif, 
Gonda, datod the 21st Decomber 1920, in 
O. No. 132 of 1920. 

Mr. Pishambhar Nath Sirivastava, for the 
A ppollant. 


Rai >/. N. Ghoshal Bahadur, for the Res¬ 
pondent. 

JUDGMENT. —The appellant had been 
tbe defendant in a suit in the Rent Courts by 
which a decree was given to the respondent 
under section 127 of the Oudh Rent Act. 
The appellant thereupon filed a suit in tbe 
Civil Courts for a declaration that the decree 
for arrears of rent had been obtained through 
concealment amounting to fraud and was in¬ 
valid, and ineffectual agaiusj him. The first 
Court decreed his suit, the lower Appellate 
Court revorsed this fiudiug and dismissed the 
suit. 

Tbe case for tho appellant is that the doc¬ 
trine of res judicata set forth in section 
11, Civil Procedure Code, does not apply 
on acoount of the fraud, which he claims 
has been practised by the respondent, and 
be relies on a decision of this Court which 
is printed in Sarup Narain v. Shco Shan- 
her Lai (1) that is a decision of 1917, 
and it was held therein by the learned Judi¬ 
cial Commissoiner that the making of a deli¬ 
berately false statement of fact in a plaint and 
tbe obtaining of a decree which the Court 
wuold not have passed bad it not been deooiv- 
ed by tbe false allegation amounts to an aot 
of fraud, which entitles the defendant against 
whom tbe decree is passed to have it set aside, 
and whioh debars tbe plaintiff who has got it 
from pleading the rulo of res judicata. The 
respondent, on the other band, relies on a later 
decision of this Court reported in Ajudhia 
Prasad v. Gur Dayal (2), in whioh the learned 
•Judicial Commissioner, alter considering the 
decision of 1917, ruled that a Court's deoision 
cannot bo called in question by a more allega¬ 
tion of fraud in the pleading or evidence, 
when tbe Judge, after giving full opportunities 
to tbe parties to produco their evidence, has 
decided rightly or wrongly in favour of one 
set of facts. In tbe course of this latter 
judgment it was bold that it must be shown 
that the plaintiff was prevented from putting 
his ease before the Court or that some triokery 
or deceit was practised in connection with tbe 
proceedings. It is ovident that tbe learned 
Judicial Commissioner wlio delivered the 
judgment of 1919 diiforcd in some respects 

(1) 12 led. Cag. 416 ; i O. L- J. 522. 

(2) 52 lad. Cas. 1Q1;22 O.C. 60; 1 U.P.L R. (O) 78. 
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from his predeoessor in his view of bhe law on 
the subjeot, and he remarked: “ Where, 
owing bo bhe fraud of a parby, bhere has 
been no proper adjudication, bhe rule of res 
judicata oannob apply. Where, on bhe obher 
hand, bhe parties have or had bhe opporbuniby 
of putting bheir respective case3 fully before 
bhe Courb, and bhe Judge righbly or wrongly 
has decided bhab one seb of facbs is brue and 
another sob false, bhe parties cannob go 
behind bhab deoision by merely alleging 

fraud eibher in bhe averments, in the 
pleadings or in the evidence produced. 
In bbe present case bhe plaintiff-appellant 
claimed bhab he was a Pukhtadar in bhe 
village in suit, that the fact was totally con¬ 
cealed on behalf of the respondent, that no 
mention was made of a judgment of bhe Judi¬ 
cial Commissioner of Oudh which proved that 
he was a Pukhtadar, and bhab this act of bhe 
respondent was tantamount bo fraud practised 
on the Courb. Ib is proved bhab the appellant 
put in an appearance in the Rent Court, but 
that on the date fixed for hearing ho obtaiued 
an adjournment to produce his evidence. On 
bhe next date of hearing ho failed bj appear, 
and the case was decreod cx parte. This 
ex parte decree he tried unsuccessfully to 
have sob aside. 

Now, ib has nob been suggested that bhere 
was a deliberately false statement in bhe plaint 
in bhe Rent Courts. All that is claimed is that 
the respondent did not inform the Rent Courts 
that the appellaub was a Pukhtadar. It has 
been pointed out in argument in this Court 
that there was a decroo of the Judicial 
Commissioner’s which proved that the appel¬ 
lant was a Pukhtadar in the village, and it is 
argued that the respondent had been a party 
to these proceedings and knew all about the 
decreo. A copy of the decree, whioh is Ex. 4 
in bhe record of the case, showns that the 
appellant was an under-proprietor of a 
seven-annas nine-pics 6hare in one quarter 
of the village. In these circumstanoes, it 
may bo correct to argue that the appellant 
must neoossarily have been an undor-pro- 
priotor in the particular plots whioh woro 
the subject of the suit, but it does not follow 
tliab the respondent was necessarily aware 
of this or that ho intentionally misled the 
Court. The question between the parties may 
have been an arguable one. It does not seem 


to me, therefore, that tho respondent was 
under any obligation to make bhe admission 
that the appellaub was an under-porprietor. 
Still lo68 does ib appear that ho acted fraud¬ 
ulently in concealing tho feet. It was a 
point that was to be determined by evidence, 
and bhab evideuoe was nob produced by the 
appellant. Ib is brue bhab bhere are some 
points of resemblance between the present suit 
and the one referred to in bhe decision of 1917, 
bub in that case ib was definitely shown that 
the defendant in bhe declaratory suit would 
have had no case at all if ho had admitted 
that Must. Gulaba was alivo, that ho knew 
that Must. Gulaba was alive, and that he 
willfully and falsely stated in the plaint that 
6he was dead. Even if ib were bo be ad¬ 
mitted that the view of the law taken in the 
decision of 1917 is to bo followed, and that it 
is possible to re-open the evidence in a suit in 
which there has already been a final judicial 
decision, it is clear that the present case is 
nob nearly suoh a strong one as bhe one that 
was thou before tho Court. It has been 
suggested in argument that bhe fact that the 
decree of tho Rent Courts was an ex parte one, 
proveuts the decision of thoso Courts from 
being so final as it would have been if evidence 
had been heard on both sides. This argu¬ 
ment, however, is fully disposed of in tho 
Oudh decision of 1919. Finally, it has been 
suggested that there has been no decision 6uoh 
as i6 contemplated in section 11 Civil 
Procedure Code, because the Rent Courts 
were not competent to decido a suit for 
declaration, and, therefore, the question sub¬ 
stantially at issue between tho parties has not 
been decided by a competent Courb. This 
argument, however, is worthless. Tho point 
substantially at issue between the parties is 
one of rent. Ib is this question which 
it is sought to re-open by the prosont allegation 
of fraud, and it is this question that has been 
decided by a competent Court. 

I agroo, therefore with the conclusions of 
the lower Appellate Court, and dismiss this 
appeal with costs. 

H- Appeal dismissed. 
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NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 202 of 1923. 

April 8, 1924. 

Present :—Mr. Hallifax, A. J. C. 

Haji UMAR SHARIF— Plaintiff- 

Appellant 

versus 

JWALA PRASAD—Defendant- 
Respondent. 

Provincial Insolvency Act (V oj 1020', s$. *23, 20, 
scope oj—Suit against insolvent—Permission oj Insol¬ 
vency Court not obtainid—Permission to continue suit, 
grunt oj—Civil Court, power oj. 

Section *28 of the Provincial Insolvency Act does not 
contemplate tho grant of permission by the Insol¬ 
vency Court to continue a civil suit tiled against an 
i nsolvent without such permission. Section 2 .) of the 
Aot, howover, contemplates not only a suit tiled be¬ 
fore an order of adjudication has been made, but 
also ono filed after tho order but in real ignorance 
of it. 

'lhoroforo, when a suit is filed against an insolvent 
i n tho Civil Court in ignorance of tho adjudication 
ordor and consequently without obtaining tho permis¬ 
sion of tho Insolvency Court, tho plaintiff cannot 
obtain permission of tho Insolvency Court to continue 
tho suit undor section 18 of the Provincial Insolvency 
Act, but tho Civil Court can, under scotion 2y of tho 
Act, either stay the suit or allow it to continue on 
suoh terms as it might impose. 

Appeal against tho decree of tho District 
Judge, Bhandara, in Civil Appeal No. 5 of 
1923, dated tho 28th February 1923. 

Mr. P. A. Pandit, for tho Appellant. 

Mr. Atmaram Bkagwant , for the Respon¬ 
dents. 

JUDGMENT. —The ground may be olear- 
ed by first disposing of the caso against the 
second defendant Munna liai. The plaintiff- 
appellant sued her as surety for the price of 
the goods bo supplied to tho first defendant, 
her sou, stating that she bad agreed to this 
when be began supplying the goods, In both 
the Courts below it has been found on an 
examination of the evidence that she nover 
mado any such promise, and that finding 
cannot be questioned now. The appeal as 
against her must, therefore, bo dismissed and 
the appellant must pay the costs she has 
iuourred. 


The matters for consideration in the 
case against the first defendant, Jwala Prasad, 
are these. He was adjudicated an insolvent 
on the 24th of April 1922. The plaintiff 
filed the present suit on the 19th of June 
1922 in ignorance of that order, as his name 
had not been included in the list of creditors 
and no notice had been given to him of the 
proceedings, though the defendant admitted 
from the beginning of this suit that he was 
indebted to him. Jwala Prasad mentioned 
his insolvency at a very lato stage in the case, 
after practically all the witnesses had been 
examined, obviously having conoealed it 
intentionally till then. 

Tho plaintiff did not ask for the suit to 
be stayed till ho could apply for permission to 
tho Insolvency Court to continue the suit, and 
it seems clear that he could not have been given 
any such permission. Tho Act of 1907 cer¬ 
tainly did not provide for any suoh permission 
being given, as it referred only to permission 
to “commence” a 6uit, as was explained in 
Trimbak v. Sheoram (1;, and the Act of 1920 
apparently made no change in tbi6 respeot. 
It seems also clear, however, that seotion 29 
of the later Act contemplated not only a suit 
filed before an order of adjudication has been 
made, but also one filed after tho order but iu 
real ignorance of it. 

It was, therefore, for the Court iu this 
caso either to stay the 6uit or to allow it to 
coutinuo on such terms as it might impose. 
This both tho Courts below were asked to do, 
hut it was held that it was impossible. The 
judgment of the lower Appellate Court 6ays : 

" The plaintiff did not take any steps to move 
tho Insolvency Court to permit him to continue 
tho suit. The result was that on 9th Decem¬ 
ber the Court had no option left but to dismiss 
the 6uit as, under the Insolvency law, mo 
proceeding against an insolvent can bo started 
or continued without the permission of the 
Insolvency Court, vide section 28 of the 
Provincial JnsolveDoy Act.” 

The fundamental mistake in this is the 
importation of tho word "continue'’ into the 
section mentioned. It is not there, and 
section 29 very clearly contemplates the 
" continuance ” of a suit without the permis- 

(1) Go Iud. Cas. 911; 19 N. L. R. 126 ; 5 N. L. J- 
Ui ; (1922) A. I. R. (N.) 1 (X3. 
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sion of the Insolvency Court; it provides for 
the oase of a suit which was properly instituted 
but is ohecked by discovery of the faot that an 
order of adjudication had been passed. 

The learned Judge of the lower Appellate 
Court regarded the stay of proceedings men¬ 
tioned in section 29 as intended for the purpose 
of allowing the plaintiff time to apply to the 
Insolvency Court for permission to continue 
his suit. This is clearly brought out in his 
judgment whore he says : “ As yet, the plaint¬ 
iff has not secured the permission of the 
Insolvency Court and I, therefore, see no reason 
to keep the appeal pending for the purpose of 
allowing the plaintiff time to obtain suoh a 
permission. The plaintiff had ample time to 
move the Insolvency Court from the date that 
the copy of the adjudication was produced in 
Court in the mouth of October last and as he 
missed this oppportunity and lost all these 
months, I cannot help him now.” 

That the stay of proceedings could not 
be for that purpose is beyond doubt from the 
fact that the section goes on immediately to 
allow the Court itself to grant the permission, 
on terms or unconditionally. The stay would 
be presumably for the purpo30 of allowing the 
plaintiff to lay his claim in the Insolvency 
Court as a creditor if he thought fit. But ho 
would have the option of doing that or asking 
the Court itself to allow him to continue his 
suit. 

In the circumstances, the plaintiff ought 
clearly to have been allowed to continue his 
suit, which had practically boen tried out by 
tho timo the order of adjudication was men¬ 
tioned. There seem also to bo no terms 
which it was necessary to impose on him 
Tho condition that he could not oxecute auy 
decree he might get except through tho Insol¬ 
vency Court while tho order of adjudication 
stood was imposed automatically. I hold, 
therefore, that the order dismissing the plaint¬ 
iff's suit on the ground that it was barred by 
any provision of tho Provincial Insolvency 
Act is wrong and must bo set aside. 

As there is no finding in respect of the 
amount duo by Jwala Prasad to the plaintiff 
the appeal must go back for a frosh decision 
on tho merits. All the costs of both appeals, 
except those incurred by tho respondent Munna 
Bai, will bo paid by tho respondent Jwala 
Prasad. 

N ‘ H. Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 189 op 1922 
August 27, 1923. 

Present: —Mr. Dalai, J. C. 

BASHIRUDDIN KHAN— Defendant— 

Appellants 

versus 

MAHADEO SINGH and another— 

Plaintiffs and Raj BAKHSH SINGH— 
Defendant—Respondents. 

Hindu law—Joint family—Alicnatio>i by father— 
Necessity—Burden of proof—Evidence Act (I of 1872,) 
s. 65— Secondary evidence admitted by lower Appellate 
Court — Appeal, second — Objection, whether can be 
taken. 

Onoe secondary evidence of the oontents of a 
documont ha; boen admitted by tho lower Appellate 
Court, the High Court, sitting in -jocond appeal, oan- 
not rejeot it. 

When a puroha-or of joint family property from a 
Hindu father prove; that the sale was odeoted for a 
purpose which would constitute valid nooe;sity for 
the transfer, the burden shifts on those who repudiate 
tho transaction to prove that suoh necessity oould 
have b9en satisfied by ways other then tho sale of 
joint family property. 

Appeal from the deoreo of tho Subordinate 
Judge, Sultanpur, dated the 4th March 1922, 
upholding the decree of the Munsif, Musafir 
Khana, dated tho 3rd September 1921. 

Mr. Niamat Ullah, for tho Appellant. 

Mr. N. N. Ghoshal, for the Respondents. 

JUDGMENT. —Two sons of a Hindu 
fathor sued for tho recovery of posses¬ 
sion of two groves sold by the father 
under separato sale-deeds. Admittedly, the 
sons and tho fathor are mem hors of a 
joint Hindu family and the property is joint 
property of tho family. The plots in dis¬ 
pute aro Nos. 323 and 824|l Tho Court 
of first instanco decreed possession to tho 
plaintiffs of both the plots and tho appoal 
of B. Basbiruddin, son of the purchaser 
B. Ewaz Ali Khan, was dismissed by the 
Court of the Subordinate Judge of Sultanpur. 
ibis is a seoond appoal by B. Basbiruddin. 
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As regards prove No. 323 if; was admitted 
by the appellant’s learned Counsel that no 
legal necessity for the sale has been proved. 
His argument with respect to that grove was 
that the property had ceased to have the 
character of a grove and, therefore, the land 
had reverted to the Zemindar , who happens to 
be the defendant-appellant himsolf. I shall, 
however, not inquire into this question in 
second appeal. The lower Appellate Court 
has held that tho property still retains the 
character of a grove and the finding is one of 
fact. 

As regards grove Ko. 824 |l the appeal 
must succeed. There are two points to be 
considered. The grove was sold by a sale- 
deed, dated 28th May, 1908. The first Court 
held that tho sale deed was not proved and 
that the transfer was not made for any legal 
necessity or for tho payment of an antecedent 
debt. The Appellate Court disagreed on the 
first point and agreed on tho second. In my 
opinion, the Appollate Court was correot in 
admitting tho copy of the sale-deed produced. 
Tho appellant is a sou of tho original purchaser 
and only one of his heirs. Ho did not happen 
to obtain possession of the deed and is on bad 
terms with his older brother, Yar Muhammad 
Khan, who may ho persumed to have posses¬ 
sion of the deed. This fact is deposed to by a 
witness, Murtaza Khan. It is truo that the 
appellant did not persist in issuing procoss to 
Yar Muhammad Khan to produce the deed, 
but the first Court ought to have given him 
time to issue a second summons when tho 
first was not served on Yar Muhammad Khan. 
The deed is a registered document aud there 
is no doubt as to Ex. B. 2 being a correot copy 
thereof. Another point is that when second¬ 
ary evidenco has onco been admitted by tho 
lower Appellate Court this Court sitting iu 
second appeal cannot reject it. The question 
uoxt is whether legal necessity for the transfer 
has been proved or not The sale was made 
for a consideration of Rs. 140 and, excepting a 
small item of Rs 8 odd, tho money was bor¬ 
rowed for the payment of arrears of rent. 
This is proved both by the recital of the deed 
and tho testimony of a witness Rahimdad, a 
servant of B Ewaz Ali Khan. This witnoss 
was not cross-examined on bohalf of tho 
plaintiff. Tho learned Judge of the lower 
Appellate Court laid it down that this proof 


was not sufficient, and it lay on the purchaser 
to prove further that it was not possible for 
the father to pay the rent otherwise than by 
sale of ancestral property. Every case, how¬ 
ever, must depend upon its own facts. There 
is absolutely no evidence for the defence to 
raise a suspicion that the father could have paid 
the rent otherwise than by sale of this pro¬ 
perty. Neithor of the plaintiffs came forward 
to give evidence as to the existence of any 
source out of which the rent could have been 
paid. One of the plaintiffs was a major and 
22 at the time of the institution of the suit in 
1921. The learned Counsel for tho appellant 
quoted the reasoning of a case of the Allaha¬ 
bad High Court reported in Pearilal v. Sundar 
Singh (1). When the purchaser proved that 
the sale was effected for a purpose which would 
constitute valid necessity for the transfer, the 
burden shifted on those who repudiated the 
transaction to prove that such necessity could 
have been satisfied by ways other than the 
sale of joint family property. The oreditor 
satisfied himself that money was borrowed for 
legal necessity and it would not be in his 
power to inquire further whether the vendor 
had any money put away in the house out of 
which the necessity could he satisfied. Suoh 
evidence would bo with tho control of tho 
plaintiff's sons and has not been produced by 
them. The presumption is that no suoh 
evidence existed. I hold that the transfer of 
plot No. 824|l was made for legal necessity. 

In the result, I decree the appeal for plot 
No. 824jl with proportionate costs of all the 
Courts and dismiss the rest of tho appeal with 
proportionate costs of all tho Courts. 

Z. K. Appeal allowed in part. 

(1) 68 lad Cas. 805 ; 20 A. L. J. 658; (1922) A. I- R- 
(A.) 18G ; 14 A. 756. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1509 op 1922. 

February 28, 1924. 

Present :—Mr. Justioe Daniels. 

SRI KANTOO SINGH and others — 
Plaintiffs—Appellants 
versus 

IMDAD ALI AND ANOTHER — 
Defendants—Respondents. 

U. P. Land Revenue Act (III of 1901), s. 96, scope 
of—Agreement to pay specified rent, how far enforce¬ 
able. 

There is Dotbing in seotion 3G of the U. P. Land 
Revenue Aot to prevent the parties agreeing upon a 
rent whioh is not above the legal maximum nor is 
there any reason why such rent, if agreed upon by 

the parties, should not be recoverable in the Courts. 

0 

Jahangira v. Karrar Hussain, 14 Ind. Cas. 513 ; 16 
A. L. J. 212, distinguished. 

Appeal against the decree of the District 
Judge of Bonares, dated the 25th August 1922. 

Dr. M. L. Aganoala and Dr. K. N. Katju , 
for the Appellants. 

Mr. Harendra Krishna Mukerji, for the 
Respondents. 

JUDGMENT. —This appeal arises out of a 
suit for arrears of rent under a kafmliat. The 
plots iu dispute are apparently ex proprietary 
land though there is some dispute about this. 
The Court below has dismissed the suit on 
the ground that the rent was not fixed in 
accordance with the provisions of seotion 36 
of the Land Rovenuo Aot and section 10 of the 
Tenancy Act. Two points have been urged in 
appeal,—• 

1. That the loaso included the zemindari 
share as well as sir plots and, therefore, rent 
should have been decreed in respect of the 
former. 

2. That the Court below has not found that 
the rent reserved under the lease is in excoBs 
of the rate payable by an ex-propriotary tenant 
and that tho suit should not have been decid¬ 
ed without a finding on this point. 

On the first point there is a definite finding 
of the Court below that the plaintiffs leased to 
I C—84 


the defendants the whole of the zemindari 
including sir at a rent of upwards of Rs. 90 
per annum. 

On the latter point the Court below held 
that it was immaterial whether the rent 
agreed upon was in excess of the statutory 
rate or not. The learned Judge has relied on 
a dictum of a Single Judge in a case not offici¬ 
ally reported. Jahangira v. Karrar Eusain (1) 
that suoh an agreement oould not be the 
foundation of a suit for rent. The point did 
not really arise, as in that oase the rent had 
been fixed under seotion 36 of the Land Re¬ 
venue Act. On the other band, all that has 
been laid down on the subjeot in the reported 
case of Pirag v. Sital Parsad (2), is that an 
agreement to pay rent in excess of the statu¬ 
tory rate is void. The same view seems to 
have been held in a subsequent Letters Patenb 
Appeal, Munsa Ram v. Ganga Ram (3), where 
it was said that if the rent agreed upon was 
not in excess of the statutory rate the zemin¬ 
dar ought to have pleaded this as an answer to 
the defence. The duty of fixing the rent 
under seotion 36 of tho Land Revenue Act is 
laid, in the first instance, not on the parties 
but on the mutation Court, though a 
right is reserved to the parties to apply subse¬ 
quently if the Revenue Court omits to make 
an order. I can find nothing in this to pre¬ 
vent the parties agreeing upon a rent whioh 
is not above the legal maximum nor do I see 
any reason why such rent, if agreed upon by 
the parties, should not be recoverable in the 
Courts. I accordingly remit the following 
issue to tho Court belowunderO. XLI, r. 25:— 

Was the rent agreed on in the kabuliat in 
suit in respect of the sir plots in excess of tho 
statutory rate or not ? 

The kabuliat is not on the record ; it is said 
that at tho time of filing the suit it had been 
filed in some other case. The Court below 
will, therefore, allow the kabuliat to be pro¬ 
duced and, in caso of its not being admitted, 
to bo proved. In other respects the issuo will 
be decided on the evidence already on tho re¬ 
cord, as the kabidiat is not on the reoord there 
is nothing to show whether rent in respect of 

(1) 44 Ind. Cas. 513; 16 A. L. J. 212. 

(2) 22 Ind. Cas. %5 ; 36 A. 155; 12 A. L. J. 136. 

(3) 55 Ind. Cas. 68'J ; 18 A. L. J. 282; 42 A. 834 ; 2 
U. I*. L. R. (A.) 71. 
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the sir plots was separately specified. It 
there is no spacitiction but a conbinei rent wa3 
fixed for the zeminiwi and the ex-proprietary 
tenanoy, it may be impossible for the Court 
below to reoord a tiding ou the issue, in which 
oa3e it should report to this effect. The 
finding should bo submitted within six weeks 
Ten days from the date of the finding are allow¬ 
ed for objections. Costs will abide the rosult. 

K. S. D. 

Issue remitted. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 157 of 1922. 

December 11, 1922. 

Present : —Mr. Daniels, A. J. C. 

OUDH BE HATH LAL and another 
—Defendants —Appellants 

versus 

DAL SINGH-Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of 1)03), s. 11—C7n- 
ni cessary folding— Ros judicata— Hindu Law—Ali- na¬ 
tion by father—After-born son, right of-Fr-sh cause of 
action —Limitation Act (IX of l'JOS), Sch. I, Art. 126 
—Limitation, starting point of. 

A finding ia a judgment cannot operate a* res judi¬ 
cata if it was not noco?3ary t.) tlio relief granted by 
the decree. 

Daudbhai Allibhai v. Day a Hama, 51 led. Ca*. 10 J; 
43 13 5 r >8; 21 Bom. L. R. 3G3, roliol on. 

Under the Hindu Law a *ou born after an alien¬ 
ation doe* not acquire a fresh cause of action to content 
the alienation by birth but ho is entitled to take 
advantage of an existing cau-e of action if ho it born 
before the title of the transferee become* absolute. 

Uu ler Arbiole 12 G of the Limitation Act the fact 
which start* limitation running is the ouster of the 
Hindu father and son from the actual enjoyment of 
the property transferred. Therefore, in tbo oa*o o: a 
simple mortgage by the father, thoro is uo necesssity 
for the son to take any action. He can wait till the 
mortgagoo seeks to enforce the mortgago and thon 
plead his own right in answer to it. 

Appeal from tlio decree of tlio District 
Judge, Haridoi, dated the 6th February 
1922, upholding the decree of tlie Munsif, 
Sandila, dabed the 22nd March 1921. 


Messrs. Bisheshwar Nath and Haidar 
Husain, for the Appellants. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT.-This appeal arises out of 
a suit for redemption of a usufructuary 
mortgage of 14bh June 1875 executed by 
Jawahir Singh and Ratan Singh in favour of 
the predecossors-in-interesb of the defendants 
for a sum of Rs. 200. Jawahir Singh and 
Ratan Singh were joint and the plaintiffs are 
the sons of Ratan Singh. There were original¬ 
ly two plaintiffs, Raghubir and Dal Singh, 
but Raghubir Singh died during the pendency 
of the appeal to the Court below and Dal 
Singh is the solo respondent. The principal 
defence was that tbo mortgage in suit had 
been redeemed and was no longer subsisting. 
Tt was pleaded that the plaintiffs were pre¬ 
cluded from disputing this fact by the prin¬ 
ciple of res judicata. 

On the 21st June 1886, Jawahir Singh being 
still alive, Ratan Singh alone'exeouted a mort¬ 
gage for Rs. 600 in favour of the same mort¬ 
gagees. Part of the consideration for this 
mortgage was the Rs. 200 duo under the 
mortgage of 1875. This mortgage was also 
usufructuary. On 31st August 1894 a third 
mortgage in respect of a part of the property 
and some additional plots was executed by 
Ratan Singh in favour of ono Thakur Singh. 
The defendants purchased tbo rights of Thakur 
Singh under this mortgage. In this suit the 
defendants a9ked for mortgagee possession of 
the 14 bighns not covered by tho earlier 
mortgage, and as regards property which was 
covered by tho deed of 1886 they asked for a 
declaration that they were in possession of 
tho property under tho deed of 1894 also. 
This is treated by the defondants as implying 
a prayor for a declaration of their possession 
under tho deed of 1896. At the time of this 
litigatiou tho plaintiffs wore minors. Their 
certificated guardian admitted on their behalf 
that tho mortgagees wore in possession undei 
tho deed of 1886. Tho defendants-appellants 
roly on this litigation as constituting res judi¬ 
cata. 

They produced copies of the plaint and 
written statement but did not file any copy 0 
the judgment in tho suit. They have produoed 
in this Court a certified copy whioh shows 
that their eubire suit was dismissed, as regards 
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the deed of 1891 on the ground that their 
title as assignees was not established and as 
regards the deed of 1836 on the ground that 
any claim under that deed was time-barred, 
it is clear on these faot3 that the plea of res 
judicata cannot be substantiated. It is woll 
established that no finding can operate as res 
judicata which is not necessary to the relief 
granted by the decree— Daudbhai Allihhai v. 
Daya Rama (1), is an iustanoe. In this case 
as any claim based on tho mortgage of 1886 
was found to be time barred it was unneces¬ 
sary to go into the question of the validity of 
that mortgage. 

Three other pleas are urged in support of 
tho appeal,— 

(a) that the plaintiffs are now barred by 
lapse of time from disputing the validity of 
the 1 mortgage of 1886 ; 

ib) that oven if the mortgage was originally 
invalidated it has become binding by the 
operation of soction 43 of the Transfer of 
Property Act; 

(c) that Ratan Singh as one of two co mort¬ 
gagors was entitled to redeem and did redeem 
tho mortgage in suit. 

Tho second of these pleas was not taken iu 
either of the Courts below and no issue was 
framed on it. It was not taken in the grounds 
of appeal to this Court. It depends upon a 
questiou of fact. It has been found that 
Jawahir Singh was alive and was joint with 
Ratan Singh at tho time of tho execution of 
the deed of 1886. Section 43 could only 
oporato il Jawahir Singh had died and Ratan 
Singh become sole owner of the property 
before either of the present plaintiffs was 
born. Tho Trial Court found that Jawahir 
Singh died only seven or eight years ago. 
The Appellate Court came to no Gliding as to 
the exact date of his death because, as the 
caso was argued before it, it was only neces¬ 
sary to determine whether Jawahir Singh 
was alive in 1886 or net. It is not open to 
the appellants in second appeal to put for¬ 
ward a new plea depending on a question of 
fact and I decline to entertain this plea. 

Plea f a) was also not taken in the Courts 
below and though the appellants contend that 
it is implied in their fourth ground of appeal 

(1) 01 Ind. (.a?. 10'J ; 13 B. 568; 51 Bom. L. R. 
36B. 


to this Court the language of that plea is 
certainly not calculated to give notice to the 
respoudont that it was intended to raise a 
plea of limitation. The appellants contend, 
however, that it is apparent on the faoe of the 
record. Their case is that the oause of 
action to set aside this deed arose in 1886 and, 
therefore, camo to an end in 1898. Under 
the rulings of this Court in Chokhey Singh v 
Bardeo Singh (2) and Ranodip Singh v. Ra- 
mesher Prasad (3) a son born after an 
alienation doos not acquire a fresh cause of 
action by birth but is entitled to take advantage 
of tho existing cause of action if he is born 
before the title of the transferees becomes 
absolute. Therefore, tho right to question 
tho deed camo to an end either in 1898 or at 
the latest when the younger of tho two plaint¬ 
iffs attained majority. As the age of tho 
plaintiffs given in the plaint was 25 and 23 
years respectively they both attained majority 
more than three years before the suit was 
brought. To this tho respondent replies that 
tho cause of action under Article 126 of the 
Limitation Act only arises when possession of 
property is taken by the transferee. In this 
oase, though tho deed of 1886 was called 
usufructuary, the possession was already with 
tho mortgagee and no fresh possession was 
taken. It was, therefore, unnecessary for Jawa¬ 
hir .’ringh to take any action to challenge 
the invalid deed executed by his brother. On 
consideration, this reasoning appears to be 
correct. Tho fact which starts limitation 
ruouiug is tho ouster of fathor and sons from 
tho actual enjoyment of tho property. This 
is a definite act which forms a starting point 
for adverse possession. If tho mortgage exe¬ 
cuted by tho father is a simple mortgage 
there is no need for the sous to take any 
action at all. They can wait till the mortgagee 
6t*eks to enforce the mortgage and then plead 
their own rights in answer to it. In this case 
there was no overt act of possession following 
on tho execution of the mortgage of 1886. 
The mortgagee held lawful possession under a 
valid mortgage and tho fact that tho father 
might suhsi quently execute other deeds which 
were not valid would not alter tho fact that 

(-2) 01 Ind. Can. 757 ; 24 O. C. 330 ; 8 O. L J. C67; 
4 U- I*. L. It. O. 10. 

(3) 66 Ind. Ca?. <j3S ; U O. L. J. 15; (l'j23) A. I. 
B ■ (0.) 52. 
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the mortgagee had a valid title to retain 
possession. I, therefore, accept the respond¬ 
ent’s contention on this issue. 

The third point was taken in the Court 
below. The argument is ingenious hut I agree 
with the Court below that it is unsound It 
is not disputed that one co-mortgagor is en¬ 
titled to redeem a mortgage. The question is 
whether there was any real redemption in this 
case. The original mortgage was for a term 
of three years. What Ratau Singh did was 
to borrow another Rs. 400, convert the 
mortgage for three years into a mortgage for 
fifty years with a provision that if it was not 
redeemed within one year of that date it 
should beoomo a sale-deed and include the 
amount of the earlier mortgage in the amount 
for which this much more onerous deed 
was executed. The later deed was, as a 
mortgage, invalid. Suppose the mortgagees 
had sought to enforce it and it had beeu chal¬ 
lenged by the sons, all that tbo mortgagees 
oould have claimed to do was to fall baok on 
the earlier mortgage of 1875 now in suit and 
to plead that, so far as this mortgage was 
embodied in the later deed, it was binding on 
the sons. They could not have olaimod to 
impose on the sons the more onerous terms 
contained in the later deed. That is precisely 
the result whioh has been reached in the 
present litigation. 

For those reasons the appeal fails and it is 
accordingly dismissed with costs. 

N. h. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 256 of 1923. 

April 24, 1924. 

Present :—Mr. Baker, J. C., and Mr. Prideaux 

A. J. C. 

KRI3UNARAO and others - Plaintiffs — 

Applicants 

versus 

Mt. CHANDRABHAGABAI— Defendant 

Non-Applicant. 

Court-Fees Ad (VII of 1870, s. (7H0 (<-) (d)-Suit 
foi declaration of title and injunction—Prayer for ap- 


poiittment of Bccdver—Valuation of suit for purposes 
of jurisdiction—Plaintiff , right of—Court-fees 
Payable. 

In a suit for declaration of title to land and oonae- 
quential relief, namely, injunction, regarding the 
same, the Court must accept the value of the rolief 
stated in the plaint for the purpose of jurisdiction. 

Rajkrishna Dcy v. Be pin Bihari Boy, 17 Ind. Cas. 
161; 40 C 245; 16 C. L. J. 1J4; 17 C. W. N. 591, not 
followed. 

The relief for the appointmeot of a Reoeivor is in 
the nature of consequential relief and as such the 
plaintiff is entitled to put his own valuation on it. 

Revision against tho order of the Additional 
Distriot Judge, Nagpur, dated the 25th Sep¬ 
tember 1923, in Civil Suit No. 29 of 1922. 

Dr. Hr. S. Gour, for the Applicants. 

Mr. M. R. lndurker, for the Non-applioanb. 

ORDER. —The plaintiffs as reversioners of 
Narayon Rao, the deoeased husband of defend¬ 
ant No. 1, brought this suit claiming the 
following reliefs:— 

(1) A declaration that tho deed of gift of 
9bh June 1921, exeouted by defendant 
No. 1 in favour of defendant No. 2 is void 
after defendant No. l’s death. 

(2) A declaration that certain aots of defend¬ 
ant No. 1 amount to waste. 

(3) An injunction restraining the defendant 
No. 1 from committing waste. 

(4) Appointment of an Administrator or 
Reoeivor for the whole estate. 

The plaintiffs valued their claim at Rs. 26,000 
for the purpose of jurisdiction. A Court-fee 
stamp of Rs. 10 was paid in respeot of the 
declaration sought and the injunction relief 
was valued at Its. 10. No Court-foe was paid 
in respeot of the relief for appointment of an 
Administrator or Reoeiver. A preliminary 
objection was raised by the defendant that 
the plaint was insufficiently stamped, payment 
of ad valorem Court fee being neoessary in 
rospect of the relief for appointment of an Ad¬ 
ministrator or Receiver. 

The Additional Distriot Judge held that the 
plaintiffs’ claim olearly fell under section 7, 
olause (4) (cj of the Court Fees Act. He also 
hold that the plaint was not properly stamped 
and that the plaintiffs should have paid an ad 
valorem Court-feo on Rs. 26,000 at which 
they valuo their claim for the purpose of 
jurisdiction. 

Tho plaintiffs apply in revision to have 
that order set aside. 
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Under section 7, olauso (4) (c), the suit is 
for a declaratory decree where consequential 
relief is prayed, and in suoh cases the Court- 
fee is to be levied according to the amount at 
which the relief sought is valued in the plaint. 
It has been frequently held that in a suit for 
a declaration of title to land and consequent¬ 
ial relief, namely, injunction, regarding the 
same, the Court must acoept the value 
of the relief stated in the plaint for the 
purpose of jurisdiction ; Cf. Vachhani Kesha- 
hhai v. Vachhani Nanbha Bawaji (1) and 
Uari Sankar Dutt v. Kali Kumar Patra (2). 
In the latter case it was held that a suit 
by a plaintiff in possession for declara¬ 
tion of his title to land and for an in¬ 
junction restraining defendants from interfering 
with tho plaintiff’s possession falls under sec¬ 
tion 7, paragraph 4, clauses (c) and CcZ), of the 
Court-Fees Aot, and that in such a suit the 
Court must accept tho value of the relief stated 
in the plaint for the purposes of the Court-foes 
as woll as for the purposes of jurisdiction, 
and this was followed in the Bombay 
case, above quoted, where it was held that 
in a suit for declaration and consequent¬ 
ial relief (injunction) with respect to laud 
the Court must acoept the value of tho relief 
stated in the plaint for tho purposo both of 
the Court-fees and jurisdiction. This view has 
been upheld by tho Privy Counoil in Sunder- 
bai v. The Collector of Belgaum (3), whoro tho 
Privy Council holds that “ where a plaintiff 
sues for a declaratory decree and asks lor con¬ 
sequential reliof, and puts his own valuation 
upon that consequential relief, then for tho 
purposes of Court-fee and also for the pur¬ 
poses of jurisdiction, it ig the value that tho 
plaintiff puts upon tho plaint that deter¬ 
mines both.” 

The learned Additional District Judge has 
relied on Raj Krishna Dcy v. Bepin Behari 
Roy (4), in which it was held that an a<l 
valorem Court-fee should bo paid in respect 
of the relief for injunction. That case laid 
down that tho Legislature never intended that 

(1) 1 Iud. Oas. 103 i 33 B. 307 ; 11 Bom. L. II. 
30 ; 6M.L. T. 220. 

(2) 32 C. 731; <J C. W. N. 600 

(3) 52 led. (Jas. 807 . 13 B 376 at p . 362 ; (191j) 
M. W. N. 251; 23 C. W. N. 753 ; 21 Bom. L. R. lllft 
•16 I. A. 15 (L*. C.). 

(1) 17 lad. Cas. 102 ; 40 0. 215 ; 16 C. L. J. 
191 ; 17 C. W. N. 591- 


the plaintiff should be at liberty to assign any 
arbitrary valuo and thus be free to ohooso 
oapriciously the forum of trial or appeal. 
That case has been dissented from by the 
Bombay High Court in Govinda Krishna 
Sathi v. Banmaya Lingaya Fidrnali (5), in 
which it is stated that whatever tho Legisla¬ 
ture may have intended, that is tho meaning 
whioh has been given to section 7 of the 
Court-Fees Act by the Privy Council. The 
reference is to Sunderabai v. The collector 
of Belgaum. 

There oan, theroforo, be no doubt on the 
authorities, that, so far as the olaim for decla¬ 
ration and injunction is concerned, it is a claim 
for a declaration and consequential relief and 
tho plaintiff is entitled to put his own value on 
the relief olaimed and the Court is bound to 
accept that valuo. 

Tho only other question is regarding the 
appointment of a Reoeiver. It is argued on 
bohalf of tho non-applicant that tho effect of 
tho last claim, that is, the olaim for appoint¬ 
ment of a Receiver, is to deprive the widow of 
her possession, and reliance is plaood on 
Barham Sahu v. Lalmoni Kuer ( >) and on 
tho decision by the Punjab Chief Court in 
Lakhmi Das v. Daropti (7) whore a suit was 
brought for a declaratory decree that the 
alienations made by the Hindu widow shall 
not affoot the plaintiff's reversionary rights 
after her death, and for tho appointment of a 
Receivor and restoration of tho property to the 
status quo ante, and it was hold that the pro¬ 
ceedings fell under seotion 7 (IV) (c) and (d) of 
the Court-Fees Act and that tho Court-fee 
calculated on tho valuation of the suit was 
leviable, the Court-fee boing calculated on the 
valuation of the property. 

In Manmatha Nath Biswas v. Rohilli Mom 
Dasi (8) it was hold by tho Allahabad High 
Court that it is not possible to put a value 
upon a claim for tho appointment of a Receiver, 
the Court-Fees Act does not make any provi¬ 
sion for suoh a reliof. At the most, it would 
bo regarded as consequential relief under sec¬ 
tion 7, clause (c). 

(5) 50 Iud. Cas. 777 ; 45 B. 557 ; 22 Bom L. U. 
1150. 

(6) 62 lad. Gas. 36. 

(7) 1 l Iud. Cas. 850; I3i I>. W. R. 1013. 232 I*. L. R. 
1013 ; 03 P. R. 1013. 

(9) 27 A. 4C6 ; 2 A. L. J. 84 ; A W. N. (1006) 6. 
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It appears on a consideration of the authori¬ 
ties that the suit is one under section 7 (IV), 
clauses fc) and id) of the Court Fees Act, 
and as such the plaintiff is entitled to put his 
own valuation on the relief sought, as has 
boen held in the Bombay cases quoted above, 
which have been approved by the Privy Coun¬ 
cil. The plamb appears to bo properly stamp¬ 
ed and the order oi the lower Court directing 
that the plaiutitTs should be ordered to pay 
Court-fee on Rs. 26,000, is set aside. 

As the plaintiffs were entitled uuder clause 
(lV)of section 7 oi the Court-Fees Act to value 
their claim at any amount they liked, it is un¬ 
necessary for them to fix any value for the 
purposes of jurisdiction, as by section 8 of the 
Suits Valuation Act the value determinable 
for the computation of Court fees and the 
value for the purposes of jurisdiction shall be 
the same : Cf. Govinda Krishna Sathi v. Han- 
may a Ling nia 1-ulmaU (5). As the plaintiffs 
did not pay the C'ouit-fee demanded the lower 
Court rejected the plaint, against which order 
an appeal lias been filed. That order will 
follow the result of this case and is also set 
aside Costs on the non-applicant. Pleader's 
fees Rs. l r >. 

K. S. D. Appeal allowed. 


LAHORE HIGH COURT 

First Civil Appeal No. 1817 of 1917. 

December 22, 1922. 

Present :—Mr. Justice Martincau and 
Mr. Justice Campbell. 

Mnsa-mmat TE1IL KAUR, Legal Repre¬ 
sentative of Miisammat BUDHWANTI, 
Widow of BAN -I LAL (Deceased)— 
Defendant—Appellant 
versus 

AMAR NATH and another—Plaintiffs 
and KAYALA DATT P A RSI 1 AD and 
another —Dp fend ants—Respondents. 

11 i nuu Law — U'nlutv—Religious ad: — Alienation, 
pou\r of — Accretions—Specific Relief Act [I of 1877), 


s - d2—11 ill by life-tenant — Declaratory suit by rever - 
si oner • livil Procedure Code (Act V of 1908), O. XL1, 
rr. 22, 3*— Cross-appellant, whether can ft\e cross-ob - 
jcciions- Appellate Court, general powers of—Powers, 
whether muy be exercised in favour of defeated cross- 
appdiunt- 

Hindu Law recognizes two sets of religious acts. 
One, those which are considered essential for the 
salvation of the soul of the deceased, and the other, 
which, although not essential or obligatory, are 
still pious observances which conduce to the bliss 
of the deceased's soul. For an act of the first ola3S 
a Hindu female can sell the whole estate if its in¬ 
come not sufficient, and in the second case the 
widow car. alienate a small portion of the property 
for the pious or charitable purposes she may have in 
view. [p. f)8 o, col. l.j 

J he rule of Hindu Law regarding accretions is 
that any accretion made by a widow partakes of tho 
nature of the estate to which it is added and the 
question whether any property is an acoretion to 
the estate is ouo of intention on tho part of the 
widow to augment the estate by treating it as part 
thereof. In tho absence of anything appearing to 
the contrary, any purchase made of tho income of the 
estate may bo presumed to be an accretion thereto, 
-p. G81, cols. 1 Sc 2.j 

The mere execution of a Will by a Hindu window 
with a life interest in her deceased husdand’s catate 
bcquc i«hiug that estate clsowcro than to tho coxt 
reversionary heir does cot entitle that heir to obtain 
i*-the widow’s life-time a judicial declaration that the 
Will i invalid against his reversionary rights, 
[p. G7d, col. 1.] 

Under O. XLI, r. 22 of tho Civil Procedure Code, a 
rospjndout who lia? preferred an appeal cannot tile 
cross-objections, [p. 673, col. 2.j 

Runtji Das v. Ajvdhia Prasad, 25 A. 628, followed. 

Although no general rule can bo laid down that 
O- XLI, r. 33 of the Civil Procedure Codo, cannot bo 
applied in favour of a party who has appealed or 
has lodged cross-objections and failed, yet the 
Court will cot take such a course in tho absence of 
very strong roasous. [p. 680, col. 2.] 

Appeal from the decree of tho Senior Sub- 
Judge, Lahore, dated the 30th April 1917. 

Bakhehi Teh Chand and Lala liadri Das , 
11. B., for tho Appellant. 

Dr. G. C. Xarany, Babu XI. K. Muhcrjce 
and Mr. J\l. S. BJuujat, for the Respondents. 

JUDGMENT. —Tho following is tho pedi¬ 
gree tuhlo of the persons conncoted with this 
appeal:— 
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PANDIT MUKSUDAN. 

I 


1st v/iia-Musammat Mehr Kaur. 

_j_ 

I .1 I. 

Pandit Radlia Kishen Hac Kishen Bal Killian 

I I 

Pandit Amar Nath, Mohan Lai 
plaintiff. I 


I I 

Sohan Lai, llara Lai 

insane I 

Panna Lai, 
plaintiff. 


2nd wife-.l/«sa)Hi/ia< Bhag.vanti 

I 

Devi Dat Pershad, 

i 

Jowala Dat Pershad, 
defendant, now deceased. 


I 

Musammat 
lahushal Devi 

I 

Badri Nath 

I 

Prom Nath, 
defendant- 


Musammat Tehl Kaur=Rikhi Ko-h= 
Musammat Bed Kaur 

I 

Bansi Lai.left two widows 

1. Musammat Budhwanti, 
defendant, now deoea-ed. 

2. Musammat Bishen Kaur, 
defondant, now deceased. 


Bansi Lai died without issuo on the 30th 
June 1997, and the present suit was lo Iged 
on the 20th of February 1909, by Arnar 
Nath. The plaint alleged that in a collusive 
suit betwoon the two widows of Bansi 
Lai, Musammat Budhwanti and Musammat 
Bishen Kaur, a compromise had been offeot- 
ed declaring that after the death of the 
widows tbo whole of Bansi Lai's estate would 
be dedicated to a temple and other buildings 
for religious or quasi religious purposes erect¬ 
ed on a certain site in Anarkali Bazar, 
Lahore, and that the terms of the compromise 
professed to be in accordance with those of an 
oral Will made by Bansi Lai before bis 
death which Will tbo plaintiff denied. A 
decroo was sought for a declaration ti at tbo 
compromise did not alfect tbo plaintiff 15 rever¬ 
sionary right, after the deaths of the widows. 

By ordor of the Trial Court, dated tho 
3rd of April 1918, Banna Lai was allowed to 
join Amur Nath as a plaintiff. On tho 16th 
of December 1909, Jowala Dat Barsh td and 
on tho 28th of April 1910, Prem Nath were 
joined as defendants. 

Tho widows pleaded that the suit hetweou 
them was not oolluBivc, that tbo com¬ 
promise did not amount to an alienation 
and, therefore, gave no cause of action, that 
Bansi Lai’s property had boon dedicated by 
his Will which had been acted upon anil 


acquiesced in by tho plaintiff and that tho 
plaintiff's suit was time barred. 

Tho trial of the suit lastod for over oight 
years and a number of issues were framed 
of which those material aro the following: — 

(3) (a) Does tho compromise dated tho 22ud 
of Fobruary 1903. amount to an alien¬ 
ation ? 

( b ) Does the compromise afford a cause of 
action ? 

(c) Was the suit between tho widows 
which resulted in a compromise a collu- 
si vo one? 

4. 16 the plaintiff entitled to a declaration 
about tho Will on the plaint as framed if 
the compromise affords no ground of 
suit ? 

5. Did Bansi Lai dedicato tho property in 
Anarkali to roligious uses? 

6. fa) Did Bansi Lai, make an oral Will, if 
so, when and to what effect ? 

(b) Did the plaintiffs consent to, and 
acquiesce in, tho operation of the Will in 
the action of the defendants? 

7. Presuming Bansi Lai to have made tho 
Will as described by the defondant, is it 
unenforceable as being too iudoSnito to 
bo given effect to ? 
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8. Is the suit of the plaintiff barred by 
time, if a Will was set up, whether made 
or not more than 6 years before the suit 
to tho knowledge of the plaintiff ? 

9. {a) Did the plaintiff file, and subsequent* 
ly withdraw, any suit either himself or 
along with Pandit Jowala Dat Parshad 
with respect to the property in suit 
against the defendant ? 

(f>) If so, what is its effect on the present 
suit ? 

10. Is Prem Nath, defendant, a nearer heir, 
if at all, of Bansi Lai, deoeased, than the 
plaintiff and hence tho plaintiff’s suit 
cannot be maintained ? 

11. Is Jowala Dat Parshad as near a 
relation of Ban6i Lai, as the plaintiff? 

12. To what relief aro the plaintiffs 
entitled ? 

On issue No. 3 the finding was that the 
compromise did not amount to an alienation 
of tho property other than tho temple, that it 
afforded a causo of action, and that the suit bet¬ 
ween the widows was not collusive. Issue No. 

4 was held to he unnecessary. The finding on 
both issue No. 5 and issuo 6 (a) was in tho nega¬ 
tive No. 9. On issue No. 6 (M the Trial Court 
held that the plaintiffs had consented to, and 
acquiesced in, tho building of tho temple by 
the widows and that they acquiesced in 
nothing further. On issue No. 7 the Subordin¬ 
ate Judge expressed a belief that the deceas¬ 
ed Bansi Lai had loft a Will or a pious wish 
that in his memory some temple should be 
built on the Anarkali site and that this was 
all, and that there was no Will or instruction 
for tho building of a Musafarkhona, patlisala 
or kitchen or for the application to charity of 
any particular property or sharo of iucome. 
The finding on issuo No. 8 was that the 6uit 
was within timo if the compromise was the 
basis of the action. The question whether 
tho Will was tho cause of action did not arise 
since the plaintiff denied that there was auy 
Will, but if such a question did arise, the 
claim would he out of timo as regards any 
aots of tho widows done in pursuance of a 
proved Will. Issue No. 10 was decided in the 
aegative and on issuo No. 11 Jowala Dat 
Parshad was held to bo equally entitled to 
the estate with Amar Nath but to have lost 
his rights to succeed and to dispute that the 


property was waJcf by reason of having filed a 
previous suit similar to the present on the 
22nd of January 1906, and having withdrawn 
it. 

The cumulative result was that the plaint¬ 
iffs were given a decree declaring that the 
compromise, dated the 22nd of February 
1903, should not affect their reversionary 
rights in the estate left by Bansi Lai, provid¬ 
ed that they should not disturb the temple. 
Against this decision there are two appeals, 
one by Musammat Budhwanti tho only surviv¬ 
ing widow, and the other by Amar Nath, 
while Amar Nath also preferred oross-objeo- 
tions to the appeal of Musammat Budhwanti. 

Musammat Budhwanti’s appeal was present¬ 
ed on the 23rd of June 1917, and on 
the 23rd of August 1918, she died. Masammat 
Tehl ' Kaur, the stepmother of Bansi Lai, 
applied on the 5th of February 1919, to 
be brought on the rocord as her legal re¬ 
presentative and the application was granted 
subjeot to all just exceptions. On the appeal 
coming before us for hearing it has been 
objected that Musammat Tebl Kaur has no 
locus standi to continue the appeal and that 
tho appeal abates since the right to appeal 
does not survive the death of Musammat 
Budhwanti. 

In reply to the objections, Mr. Tek 
Chand for Musammat Tehl Kaur claims her to 
he the legal representative of Musammat 
Budhwanti for threo reasons. Firstly, he 
alloges that by special oustom observed in this 
family she is bhe heir of her step-son, Bansi 
Lai; secondly, he asserts that after tho death 
of Musammat Budhwanti she held possession 
of at least a part of the property in suit, and 
thereby intermeddled with the estate, until 
tho whole property was taken ovor by a Receiv¬ 
er appointed by this Court for the pendenoy 
of tho appeal. Mr. Tek Cband demands 
that an enquiry should be held into these two 
claims and he should have an opportunity of 
producing evidence in support of them. Thirdly, 
he contends that Musammat Tehl Kaur also 
comes within the definition of a legal represent¬ 
ative in section 2 (11), Civil Procedure Code, 
in that Musammat Budhwanti appealed in a 
representative character and Musammat Tehl 
Kaur is the person on whom the esbate 
devolved on her death. 
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After hearing Counsol on both sides at 
some length we have decided that Musammat 
Tehl Kaur is the legal representative of 
Muasmmat Budhwanti in this latter sense. 
Musammat Budhwanti defended the suit and 
appealed as one of several persons interested in 
asserting the dedication to religious and public 
uses of Bansi Lai’s estate. Musammat Tehl 
Kaur appears to us to bo the only surviving 
member of tho family interested in maintain¬ 
ing the alleged Will of Bansi Lai the terms of 
which as well as tho compromise made 
distinct provision for her own maintenance. 
She could, we think, claim validly that 
Musammat Budhwanti’s interest as manager of 
tho alleged waqf devolved upon her since all 
the malo heirs of Bansi Lai had refused to 
rocogni6o any wakf and there was no other 
person upon whom it could dovolvo. 

Tho appeal and cross-objections by Amar 
Nath can be disposed of in a very few 
words. The respondents to tho appeal are 
Musammat Budhwanti and Panna Lai, Two 
of tho four paragraphs of the memorandum of 
appoal, Nos. 2 and 3, relate exclusively to Pan- 
nu Lai and havo boon withdrawn without 
prejudice. Paragraph 1 affects Musammat 
Budhwanti against whom tho appeal has 
abated. No application has beon mado by tho 
appellant to substitute any legal representa¬ 
tive (or her and without this there can bo no 
question of setting aside the abatement. The 
fourth ground of appeal objects to the lower 
Court’s order about costs. Rs. 300 was fixed as 
Counsel’s fee of the plaintiffs and this amount 
was directed to bo divided equally between 
both plaintiffs. It is argued befoio us that 
such an apportionment is unjust since Panna 
Lai was joined as a plaintiff at a very late 
stage and practically the whole burden of 
conducting the plaintiffs' case was borne by 
Amar Nath. Wo cousidor that tho legal re¬ 
presentative of Musammat Budhwanti is a 
necessary party to this part of tho appeal, 
sinco a modification of the amount for which 
either individual plaintiff is entitled totako out 
execution, must allcct directly that representa¬ 
tive, and it is not correct to say that the ques¬ 
tions concern Amur Nath and Panna Lai 
alone. Amar Nath's appeal fails and is dis¬ 
missed. 

As for the cross objections tho law does 
not permit a respondent who has preferred an 
I 0—85 


appeal to file cross-objeotions. This is the 
interpretation of O. XLI, r. 22, laid down 
by the Allahabad High Court in Ramji 
Das v. Ajodhia Prasad, (1) and we endorse it. 
The cross-objections fail and we are left with 
the appeal of Musammat Budhwanti. 

The compromise which is tho stated 
cause of action is dated 22nd February 1903 
and is printed on pages 69-71 of the Paper- 
Book. Tho abstract of its material portions 
is as follows : — 

The parties to the suit Musammat Kishen 
Kaur v. Musammat Budhwanti for partition 
and for declaration of right are willing to act 
in accordance With the oral Will of tho late 
Pandit Bansi Lai and have agreod to tho 
following terms :— 

" (a) According to the oral Will the entire 
immoveable proporty left by Bansi Lai and 
shown in the schedule shall be divided equally 
between the parties (no proporty described as 
situate in Anarkali Bazar, Lahore, is entored 
in tho schedule). 

(/>) The moveables havo boon divided 
already. 

(c) Each party shall bo exolusivo owner for 
her lifetime of the share of tho scheduled 
proporty allotted to her by partition. On the 
death of either the survivor shall bo absolute 
owner for life of tho scheduled immoveable 
property and absoluto owner of the moveables. 

id) After the deaths of tho parties the 
scheduled property shall, in like mannor as 
the Thalturdwara in dispute, situate at Anar¬ 
kali, Lahore, which is wakf proporty already, 
bo wakf and shall romain so subject to a 
charge for the maintenance of Musammat 
Tehl Kaur, if alive. 

(e) Tho objects of tho wakf aro to maintain 
tho Thakurdtvara aforesaid, tho ^anskirt Path- 
shala, aud tho Musafarkhana. 

if) During their lifetimes tho partios shall 
pay out of their incomo Rs. 400 per mensem 
in equal shares for tho maintenance of tho 
Tkakurdwara, tho Pathshala, and tho Musa¬ 
farkhana, but Mussammat Bishon Kaur shall 

pay Rs. 150 per mensem only until she is out 
of debts. 

((/J I bo rental and other incomo derived 
troin tho shops, baithaks, and othor housos 
attached to tho Tkakurdwara, shall also bo 

(1) *25iA. m. 
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spent in connection with the Thakurdwara, 
Sanskrit Pathshala , andi'Micsafarkhana and not 
on any other objoot. 

( h) Provision is made for the mutual ap¬ 
pointment of managers, of the Thakurd- 
warn, Sanskrit Patshala, and Musrfarkhana , 
described as “ the said wakf property ” and 
for tho settlement of disputes by arbitration. 

( i) Musammat Budhwanti to pay Rs. 4,000 
to Musammat Bishon Kaur and the latter to 
pay off her own debts. The parties to pay 
their own costs of tho suit and Musammat 
Budhwanti to bo liable for those of Sohan 
Lai, defenadant. 

(j) The property to he partitioned as soon as 
possible. 

(k) The parties to bo jointly responsible for 
tho maintenance allowance of Musammat Tohl 

K »» 

aur. 

It is nocessary, for tho purpose of under¬ 
standing both tho circumsatances in which 
this agreement camo to ho mado and coratain 
references contained in it, to look into the 
history of the years following Bansi Lai’s 
death. 

Bansi Lai, as stated already, died on 
30th .Tune 1897. Before his death ho had 
purchased a site and building in Anarkali 
Bazar. What tho structures exactly wero has 
not been mado clear, but the price is said to 
havo been Rs. 36,000. In December 1897, 
Musammat Budhwanti commenced building 
operations on the site. The present condition 
of tho place is agreed to bo as follows:— 

Tho site has a frontage upon two main 
roads, ono being the Anarkali Bazar. Along 
tho frontage there aro shops aud above tho 
shops upper stories termed baithaks. Behind 
tho shops, with a passago leading to it from 
a gatoway on tho Anarkali Bazar, is a Hindu 
temple in a courtyard ilanked on ono side by 
a row of Kothncs or rooms oponing inwards. 
Boyond tho templo is another enclosure with 
a number of Kothrics called the Musafarlchana 
and with a back outrauco from a third road. 
A room in ono of the upper stories is, or has 
at one timo been, used as Sanskrit School or 
Pathshala. 

On the 28th February 1898, the two 
widows Musammat Budhwauti and Musammat 
Bishen Kaur applied joiutly to the Distriot 
Judge for a succession certificate to enable 


them to recover debts due to Bansi Lai, 
amounting to Rs. 4,770-7-0. On 1st Maroh 
1898, Musammat Bishen Kaur applied to the 
same Court for the grant of a certificate to 
her only, alleging that Musammat Budhwanti 
and one Sohan Lai. a servant of the deceased 
Bansi Lai. were misappropriating the proceeds 
of the estate. No mention was made in either 
application of any Will by Bansi Lai. A joint 
certificate was granted by the Court on 23rd 
May 1898, and the order mentioned that the 
widows “ acting of the Will of the deceased ” 
were constructing a pathshala at a cost of 
Rs. 70,000 and Rs. 80,000. This remark appears 
to have been derived from a deposition made 
in tho proceedings by a servant or agent of 
Musammat Budhwanti, named Sohan Lai, ou 
21st May, 1898, which contains the two state¬ 
ments that tho widows intended to oarry out 
the Will of their deceased husband and that 
the deceased had left no deed authorising them 
to build the Pathshala 

On 26th April 1898, Musammat Bishen 
Kaur filed the suit which ended in the 
compromise. Tho defendants were Musammat 
Budhwanti and Rohan Lai, whom she acoused 
in hor plaint of conspiring to doprivo her of her 
just share of Bansi Lai’s property. She claimed 
partition of the moveable property aud asked 
that she bo declared entitled to a ono-half 
undivided share in tho agricultural land, garden 
and Thakurdwara detailed in the third schedule 
and to receive the profits of tho same for her 
own use. Tho plaint mado no mention of 
any will. 

Musarnmat Budhwanti in hor written state¬ 
ment as defendant asserted, that by an oral 
Will made shortly hoforo his death Bansi Lai 
had bequeathed his whole property to her with 
tho direction that she should therewith 
construct and maintain a ratashala in his 
name, and maintain Musammat Tehl Kaur. 
In a written replication Musammat Bishen 
Kaur denied that Bansi Lai had made any Will 
of any kind After considerable delay, duo 
partly to proceedings for tho appointment of a 
Receiver which were the subject of an appeal 
to tho Chief Court, the suit was terminated by 
tho compromise detailed above. Thereafter, 
on 8th January 1906, Amar Nath and Jawala 
Dat Parshad entered into an agreement to 
bring a joint declaratory suit against the two 
widows at tho oxpense and risk of Jowala Dat 
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Par ah ad. On 20fch February 1906, Jowala 
Dat Parsbad filed such a suit above for a 
declaration that the widows' compromise 
should not affect his rights as reversionary heir 
to Ranei Lai. He joined as defendant Amar 
Nath who, ho asserted, had colluded with the 
widows since the agreement, and he denied 
both the factum and validity of the Will men¬ 
tioned in the compromise. The widows filed 
practically the same pleas as they have pre¬ 
sented in the present suit. Amar Nath did not 
appear. On the 29th October 1906, Jowala 
Dat Parsbad withdrew the suit uncondition¬ 
ally by a petition in which ho admitted that 
the Will set up by the widows had been made 
by Bansi Lai and was binding on the heirs. 

The present plaint was filed on the 20th 
February 1909. The explanation given be- 
foro for Amar Nath’s tradinces in attacking 
the compromise is that, previous to the agree¬ 
ment with Jowala Lat Parsbad Petitions and 
negotiations were pending for the taking over 
of the estate by the Court of Wards, and 
that after the withdrawal of Jowala Dat 
Parsbad s suit Amar Nath was employed as 
rfub-Registrar at two outlying places, Sharkpur 
and Chuuiau, and could not at the same time 
carry out his duties and conduct important 
litigation in Lahoro. 

The terms of the alleged oral Will were 
propounded in the Trial Court on the 27th 
May 1909, and aro printed on pago 174 of the 
printed record :— 

“Now life is uncertain and I am soriously ill. 
Hence I mako a Will regarding my property. 

I have purchased property in Anarkali from 
Ilari Singh and give it by way of Dharam Arth 
for constructing a Thakardwara (temple). I 
wish that after my death out of the income of 
my entire immoveable property situate in 
Lahoro, Amritsar and Kot Radha Lisbon, a 
temple and Musofarkhan.i for the comfort of 
Hindu travellers should bo built on the site of 
the property given by way of Dharam Arth and 
a Pathshala and a Langer (Kitchen) for the 
poor Hindu travellers should be started, and 
that my entire immoveable property should 
bo considered as dedicated to the said temple 
as Dharam Arth. But the widows shall have 
cartrol over and possession of the said property 
in their lifotimo. First, they should live and 
meet other necessary expenses according to the 
status of their family for their lifetime and 


should also give maintenance allowance to my 
step mother and then the surplus should bo 
spent in constructing a temple aud a Masafar- 
khaiia as well as in starting a Pathshala and 
Langer (Kitchen). After the death of my 
widows the wholo of my Dharam Arth property 
shall bo entrusted to a committee of seven 
respectable citizens of Lahore and the Deputy 
Commissioner of Lahoro or other respect¬ 
able Government officer. They shall maintain 
the Thakurdwara, Musafarkhana, Pathshala 
and Langer for ever in the name of our family 
and shall also givo maintenance allowance to 
my step-mother if she survives. I have given 
one llaveli with a taicela (stable, attached to 
it to Pandit Prem Nath, my Prohit, by way of 
sankalp. If I do not survive my widows 
should duly execute a Sanka/jmama and get it 
registered. To-day I have told Dootor Brij 
Lai to bring any good pleader to draw up this 
Will. I hopo that ho will bring a pleader to¬ 
day or to-morrow. Whatever I havo stated 
shall also bo reduced to writing." Although 
it was pleaded at first in the lower Court by 
the plaintiff, Amar Nath, that Bansi Lai's Will, 
it any, was invalid because the property was 
acquired by Pandit Maksudan, his great grand¬ 
father, this position was afterwards abandoned 
and it was admitted that Bani Lai had full 
powor to dispose of all his property by Will. 
It is conceded before us that if the abovo 
Will is proved to havo boeu made the plaintiffs- 
respoudents aro out of Court altogether. 

If the Will is held not to ho proved, 
Mr. Tek Chand for the appellant argues that 
the plaintitls havo no cause of action on the 
compromise. Ho claims to dissect the deed 
of compromise and asks us to hold, firstly, that 
nothing in it amounts to an alienation of any 
property; secondly, that tho expression Thakur¬ 
dwara includes the wholo of tho Anarkali site 
and its buildings, and. thirdly, that tho portion 
relating to tho property other than tho 
Anarkali becoming wakj alter tho deaths of 
the widows (vide (d) above) is, in effect, Will 
by the widows, in regard to which no declara¬ 
tory suit would lie in the life-t.'mo of tho 
testators l or this last proposition ho has 
quoted Lmrao Kunwar v. Badri (2), Mas- 
a mm at Gan,a v. Kanhai Lai (3), Bad ho 
Lai v. Chalta Bum (4) and Lacho Bat Asa 


(3) 

U) 


It lad. Ca*. b02 ; 37 A. 122 ; 13 A. L. J. 551. 
}• I ml. Ca,\ 222 ; 11 A. 101 ; 17 A. L J. 11. 
Ill F. R. 1880. 
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Nand (5). The cause of action, if any, in 
regard to the Thakurdioara arose, he asserts, 
iu December 1897, when the building was 
started by Musammat Budhwanti and he 
has two more arguments why the plaint¬ 
iffs should not have any decree about 
the Anarkali property. The first is, that 
(Amar Nath’s appeal and cross-objections 
having been dismissed) there is now a final 
finding by the Trial Court that Bausi Lai 
directed by oral Will the building of a Thakur¬ 
dwara on the Anarkali site which was to be 
dedicated property. The second is, that the 
present buildings on the Anarkali site have 
been constructed by the widows out of the in¬ 
come of the estate of which they had full 
control, that they have shown an unmistakable 
intention that these buildings are not to go 
to the revorsiouors, but are to bo dedicated to 
tho service of the temple, and that, therefore, 
the buildings were not accretions to the estate, 
but tho separate property of the widows. 

On all those points we have heard lengthy 
arguments from Mr. Tek Chand, for tho 
appellant and Mr. Gokal Chand, for tho 
respondents. Tho first point for decision is the 
correctness or otherwise of the lowor Court’s 
finding that the Will has not been established. 
For proof of tho Will tho defendants relied 
upon ton witnesses, Shiv Dat, brother-in-law of 
Musammat Budhwanti, Ganesh Dassaud Jagan 
Nath, cousins of Bausi Lai on tho mother’s 
side, Bam Kishen, whoso son is betrothed to 
Shiv Dab's niece, Ali Muhammad, Sarbarah 
Lambardar for tho widows in Kot llauha 
Kishen, Parma Nand, whoso step-mother was 
a sistor of Bansi Lai’s step-mother, Nihal 
Chand and Kowal Das, family servants, Sanjhi 
Mai, a retired District Judge, and Prom Nath, 
tho defendant. Of bhsse Ganesh Pass, Jagan 
Nath and Prcm Nath profess to doscribo what 
Bairn Lai told them afterwards was tho 
substance of his Will. The other witnesses 
alleged themselves to have been prosent 
when the Will was pronounced. We have been 
through all tho depositions in detail and also 
those of several wituowes for the plaintiffs who 
speak of various occasions iu tho last weeks 
and days of his life on which Bans’. Lai was 
seen by them unconscious and incapablo of 
making any Will. As a result we agroo with 
the conclusion of tho Court bolow that the 
alleged Will has not boon proved with the 

10) 111 P. E. 1882. 


precision whioh the law requires. The tests 
are laid down in Baboo Beer Pertab Sahee 
v. Maharajah Rajender Partab Sahee (6), 
tho recognised leading oase on the subject 
of nuncupative Wills. The above witness¬ 
es were all examined after terms of the 
Will set up by the widows had been 
pub into Court in writing. They do nob agree 
about time and they cannot locate the date. 
As pointed out by the learned Subordinate 
Judge, they differ on details. Rai Sanjhi Mai, 
tho only witness who appears to be unconnec¬ 
ted with the family, does not confirm what is 
said by the other witnesses who allege him to 
have boon present when the Will was pronoun¬ 
ced. Premnath in his written pleadings filed 
on I6bh June 1910, said that he did not know 
whether Bansi Lai made tho Will alleged or 
not As a witness on 31sb March, 1917, he 
described himself as arriving just as Bansi Lai 
was finishing the Will and as being told imme¬ 
diately by the audienoe that a Will had been 
made in tho terms sot up by the widows. His 
explanation of his change of front is very 
feeble and no reliance can lie placed on what 
he has said. 

In her written pleas to Musammat Bishen 
Kaur’s suit which ended iu tho oompro- 
miso Musaynniat Budhwanti alleged a Will 
different from that now propounded. The Will 
propounded iu Court contains no mention of 
tho absolute ownership of tho widows iu the 
moveable property assertod in the compromise. 
Musammut Bishen Kaur made no allusion to 
a Will by Batisi Lai in her mortgage to Narpat 
Rai on 12th Decembor 1900, of her share in 
a portion of tho estate, and that transaction is 
inconsistent with the observance of any suoh 
Will as is now sought to be established. 

Again, thore seems no explanation what¬ 
soever why Bausi Lai should have wanted to 
make an oral Will iu the presence of several 
literate persons including a retired District 
Judge, any ouo of whom, presumably, could 
have written a Will for him. The witnesses 
speak not very convincingly of a fruitless 
search for a lawyer and at the samo time allege 
that Bansi Lai alter making the Will lived for 
some days in the enjoyment of his full senses. 

In this connection we have ruled out 
the record of a deposition purporting to have 

(6) 12 M. I. A. 1 ; 9 W. R. li (P- C.) 2 Sutu P. C. J- 
114 ; 2 Sar. P. C. J. 948 ; 20 E. B. 241. 
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been made by Musammat Budhwauti in the 
present suit before a Commissioner and also 
oertain notes forwarded by the Deputy Com 
missioner of Lahore with a letter to the Com¬ 
missioner in connection with the question of 
taking the estate under the Court of Wards. 
Both of these were sought to be used by 
Mr. Gokal Chand a6 proof of other inconsistent 
behaviour by Musammat Budhwanti. We have 
held that Musammat Budhwanti’s statement 
was not recorded in the manner prescribed by 
law and that the notes are not admissible as 
evidence of the accuraoy of the statements 
which they contain. We have no hesitation, 
however, in finding that the alleged Will by 
Bansi Lai has not been proved to have been 
made. The contention by Mr. Tek Chand of 
acquiescence by Amar Nath, lias no force. 
Amar Nath is not proved to have admitted 
at any time that Bansi Lai mado a Will 
of the character described in the com¬ 
promise. To the argumont that allowance 
should ho mado for the fact that Amar Nath 
by delaying his suit rendered it difficult for 
accurate evidence of the nuncupative Will to 
bo obtained, there are two rojoinders ; firstly, 
that the widows have asseverated streneouslv 
that Amar Nath's suit was premature, and, 
secondly, that they might have applied for 
probate of the Will and instead of doing so 
applied for a succession certificate without 
making any montion at all of any Will. 

An objection has been raised in the 
memorandum of appeal that the lower Court 
did not but should have awaited the return 
from England of a Commissioner for the ex¬ 
amination of a witness there. It is not clear 
whether any commission was actually sent, 
but it is quite clear that the defendants, who 
wanted the witness examined, did not follow 
the procedure prescribed for such cases. In 
any event, the witness is not alleged to have 
boon present when the Will was mado, and 
medical ovideuco that Bansi Lai was in a tit 
state of health to mako an intelligible oral 
disposition of his property would not alter our 
decision that ho is not proved in fact to have 
done so. 

Wo now como to tho argument that 
oven if there was no Will by Bansi Lai tho 

compromise gave the plaintiffs no cause of ac¬ 
tion. 


The Court below decided, correctly in 
our opinion, that tho compromise did not effect 
au alienatou of property other than the temple. 
It proceeded to bold that a finding whether 
thero was an alienation of the Thakurdwara 
was not necessary, and that the compromise 
gave the plaintiffs a cause of action for 
other reasons which do not meet tho pre¬ 
sent contention that the compromise was 
a Will in regard to the other property. 
In our opinion, so far as it concerned 
the Thakurdwara (whatever that expression 
may mean) the compromise was au alienation. 
The widows commenced by stating falsely 
that Bansi Lai, had made a Will and proceed¬ 
ed to declare publicly (for tho compromise 
was registered) and apparently for the first 
time that the Thakurdwara was already wakf 
by virtue of tho fictitious Will. This wo con¬ 
sider gave the plaintiffs a right to sue under 
section 42 of the Specific Relief Act for a de¬ 
claration that the widow’s action should not 
all'ec, thoir reversionary interests. Wo can¬ 
not follow the suggestion that the plaintiff’s 
cause of action arose previously when tho 
building of the temple was started. Amar 
Nath certainly know all about tho temple bo- 
iug built and may even, as is alleged, have 
encouraged the building, but thero is no proof 
that he ever know that tho temple and the 
neighbouring buildings, which are now assert¬ 
ed to be comprised in tho namo Thakurdwara, 
wero going to bo divorced from tho rest of tho 
estate still loss that ho over acquiesced in 
this being douo. There is nothing on the ro- 
cord to show that a temple cannot bo private 
property, but, even if this is so, the present 
claim that shops and other buildings are in¬ 
cluded in tho term Thakurdwara makes it 
cloar that tho plaintiffs had a causo of action 
to contest the alienation of tho Thakurdwara 
so called. This being so, we should not bo 
prepared to hold, on tho authorities cited by 
Mr. l’ok Chand, to which wo shall presently 
refer, that, because there was no immediate 
alienation made of the other property and 
becauso the language used in describing its 
future disposal is capable of being construed 
as testamentary in character, theroloro, the 
plaintiffs must be restricted to a portion only 
of tlie deed of compromise and cannot ask for 
a declaration that nothing oontuiuod in it shall 
affect their reversionary rights. 
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In the first of Mr. Tek Chands’s cases, 
Badho Biii v. Chatta Ram (4), it was found 
that the dooument executed by a Hindu widow 
and sued upon was nothing but a Will, wbicli 
could take no effect until the testator’s death, 
and which, being by its nature a revocable in¬ 
strument, might never tako effect at all. It 
was ruled that there being nothing which 
amounted to an alienation of the property or of 
any interest thorein the plaintiff’s cause of ac¬ 
tion would not arise until the widow's estate 
come to an end. 

This case was cited and followed in Laclio 
Bai v. Asa Naud (5) with the remark that the 
quostion of a Hindu widow’s power to make a 
valid Will could be equally conveniently sued 
upon on her death, that the particular Will in 
question had not been plaoed upon the record, 
and that it would bo very rash to pronounce 
an opinion upon the validity of an instrument 
which had not been brought into Court and 
which might contain provisions within the 
power of the widow. 

The third caso Umrao Kunwar v. Badri (2), 
related to a Will by a Hindu widow contain¬ 
ing a recital that the bequest was mado in 
accordance with oral directions given by the 
deceased husband. The first Court had dis¬ 
missed the suit by the next revorsionor for a 
declaration that the Will was void and ineffec¬ 
tual as against his interest. The District 
Judge reversed this decision and remanded 
the suit on the ground that their Lordships of 
of the Privy Council in Jaipnl Kunwar v. 
Indr a Bahadur Singh (7), (to which wo shall 
return) had refused to interfere with a concur¬ 
rent finding of two Courts in India that a rever¬ 
sionary heir in similar circumstances was en¬ 
titled to a declaratory decree. Tho High Court 
restored the decroo of the first Court, pointing 
out that tho District Judge bad departed from 
tho spirit of tho Privy Council ruling by in¬ 
terfering with the Trial Court’s exercise of dis¬ 
cretion, and that tho Privy Council had main¬ 
tained tho decision of the Indian Courts with 
considerable reluctance. The High Court 
judgment made it clear that the Judges did 
not consider tho mere execution of such a Will 
to be a sufficient reason for granting adeclaia- 
tory decreo. 

(7) 26 A. 233 ; 3l I. A. C7 : 8 C. W. N. 4G5 ; 6 
Horn. L. R. 195 ; 11 M. L. J. 119 ; 8 Sar. P. C. J. 025 ; 

7 O. 0. 23J (P. C.). 


In Musammat Ganga v. Kanhai Lai (3) the 
Judges evidently considered that the decision in 
Umrao Kunwar v. Badri (2), and the remarks of 
their Lordships of the Privy Council in Jaipal 
Kunwar v. Indra Bahadur Singh (7), settled 
definitely in the negative the question whe¬ 
ther the execution of a Will by a Hindu female 
with a life estate bequeathing the estate 
to a person other than tho reversionary heir 
gives the latter a right to sue for a declara¬ 
tory decree. 

The Privy Council decision in Jaipal Kunwar 
v. Indra Bahadur Singh (7), was as follows : 
—Musammat Jaipal Kunwar, widow of one 
Indarjit Singb, had executed and registered a 
Will declaring Ram Lai Singh, her sister’s son. 
to be heir and successor to the estato. Indra 
Bahadur Singb, claiming to be tho noxt rever¬ 
sioner, sued for a declaration that tho Will 
was invalid against Musammat Jaipal Kunwar 
and Ram Lai Singh. The defendants pleaded 
that the plaintiff was not related to tho deceas¬ 
ed Indarjit Singh and that by the latter’s 
oral Will Musammat Jaipal Kunwar was ab¬ 
solute owner of tho estate. The Trial Court 
and the Judicial Commissioner of Oudh found 
tho necessary issues in the plaintiff’s favour 
aud granted him a decree. Tho defendants 
appealed and the question before the Privy 
Council was whether the Courts below had 
oxercised their discretion properly. Their 
Lordships dismissed the appeal observing as 
follows :— 

“ Their Lordships would guard against being 
thought to lay down that tho oxeoution of a 
Will by a limited owner, suoh as a Hindu 
widow, as a genoral rule, affords a suffioi- 
ont reason for granting a declaratory deoree 
They are not prepared to concur in all the 
reasoning of the learned Judge in the present 
case. And if they bad been sitting at 
a Court of first instance they would 
have felt no little hesitation before mak¬ 
ing the decree that has been made. But 
their Lordships are always slow to reverse 
the decisions of Courts below made in 
the deliberate exeroiso of a discretion entrust¬ 
ed to them by law. And in the present case 
there are special reasons why they should 
hesitate bofore so interfering at the instance 
of tho present appellants.” 
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Those special reasons were then ex¬ 
plained to be that, although the Will by itself 
did not specify the ground on whioh the 
testatrix purported to act, the pleadings in the 
suit made it clear that the defendants relied 
upon a title inconsistent with any present or 
future rights of tho plaintiff or any other 
reversionary heir, and, further, that tho appel¬ 
lants had no legitimate interest in the appeal 
except in respect of costs. 

It may be that the portion of the 
compromise which deals with tho estate other 
than the Anarkali property, is in effect a Will 
by the widows, and it certainly appears 
that, from the authorities above discussed, 
a general rule is deducible that the mere 
execution of a Will by a Hindu widow with a 
life interest in her deceased husdand’s estate 
bequeathing that estato elsewhere than to the 
next reversionary heir should not entitlo that 
hoir to obtain in the widow's life-time a judicial 
declaration that the Will is invalid against his 
reversionary rights. Still the lower Court 
has exorcised a discretion vested in it by law 
and hero there are speoial reasons, as in the 
Privy Council oase, why wo should refuso 
tointorfere. 


Those reasons are,— 

(a) the Will was contained in an instrument 
of which another provision gave tho plaintiffs 
an indubitablo cause of aotion ; 

(b) as in tho Privy Council caso, tho widow 
based their action on something that was 
inconsistent with any rights of the plaintiffs ; 

(c) that something was a Will by tho 
deceased husband disinheriting all tho 
reversionary hoirs, which Will has been found 
to have had no oxistonco ; 

(d) tho Will was stated to bo oral, and 
thus a question was raised necessitating evid¬ 
ence which might not have boon obtainable 
whon tho widows died, possibly aftor many 
years [this was hold to bo a material factor 
in a caso where the Allahabad High Court 
uphold tho grant of a declaration respecting 
a widow's Will : Kalian Singh v. Sanwal 
Singh (8)]. 


(e) the onquiry by tho lower Court into tho 
widow's powor to disposo of tho estato was 

(N. 8 i) 378 163 : A W ' N ' 337 : * In-1- L>oo. 


elaborate and lasted for eight years, and to 
re-open the whole question now would 
almost amount to an absurdity ; 

(/) the present appellant Musammat Tehl 
Kaur is not directly and personally affected. 

This disposes of the appeal so far as it 
concerns the estate other than tho Anarkali 
property, for it is conceded that, unless thoy 
succeeded in proving that they acted in com¬ 
pliance with a Will by Bansi Lai, tho 
widows had no power to divert tho in¬ 
heritance of that part of tho estato from tho 
male heirs of Bansi Lai. 

Before dealing with Mr. Tck Chand's 
further arguments in favour of tho dismissal 
of the suit in regard to the Anarkali property 
it will be convenient to dispose of a request 
by Mr. Gokal Chand for tho plaintiffs- 
respondents that we should utilize the pro¬ 
visions of O. XL!, r. 33. Civil Procedure 
Code, to set aside the Gudings of tho Trial 
Court on issue 11. 


A-tiunu (111(11 ii! 


-u.iuuuj cuauini, tut), bilitu 

under the Hindu Law .Towala Dat Parshad 
is equally entitled with Amar Nath to succeed 
as an heir tj tho estato of Bansi La! and 
that by reason of his unconditional withdrawal 
from his own declaratory suit his share, what 
ovor it may bo when succession opens up, 
becomes wakf for ovor under tho compromise.’ 
Jowala Dat Parshad, as wo have said above, 
was joined as a defendant on the 16th 
December 1909. Ho was impleaded as a res¬ 
pondent to Musammat Budlnvanti's appeal, 
but not to Amar Nath’s appeal. When 
Musammat Budlnvanti died ho applied to bo 
substituted as appellant for her independently 
of the similar application by Musammat Tehl 

i & f Ur ' fcw ? applications wore plaoed 

before d.florout Judges of this Court and each 
was granted subject to all just exceptions. 

I nereaftor, Jowala Dat Parshad himsolf died 
leaves a son Hewa Dat. No application haa 
been made for the substitution of that son or 

P r, r ° PreSOnfcati y,° for J owala Dat 

1 arshatl either as appellant or respondent. 

The appeal against him has abated and he is 

not represented in these proceedings, lie 

never proferred any appeal in bis individual 

capacity as defendant. 

It is pointed out, however, that tho 
bindings may possibly affect Amar Nath 
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hereafter. Whether the fiindings are in fact 
embodical in the decree of the lower Court is 
a moot question and one which we cannot 
determine here, for no question of execution 
of the decree or of its offect upon the preseut 
day situation is before us. Mr. Gokal Chand 
has directed our attention to two orders on 
the record by Mr. Ross, District Judge, who 
conducted part of the trial. The first was 
recorded on the 10th March 1913, on an 
application by Jowala Dat Parshad which 
has not been printed, and states that the 
Court does not propose in the suit to go into 
the question who will succeed when the 
widows die. The second is dated 3rd 
April 1913, and admits Panna Lai as a 
plaintiff on the undertaking that no dcoision 
is being made about bis and Amar Nath’s 
respective rights as heirs. Mr. Gokal Chand 
points out that Lola Jaswant Rai, Sub-Judge, 
who wrote the final judgment, has alluded to 
the second order and has given effeot to it 
(page 318 of the paper-book), but has made no 
mention of the first. Pie submits that Laid 
Jaswant Rai must have overlooked the first 
order in the mass of material compiled by other 
Judges with which be bad to deal, and ho asks 
us for that reason and in view of the excep¬ 
tional nature of the case to rule that the find¬ 
ings on the Uth issue are not necessary to 
the determination of the suit and to expunge 
them from the lower Court’s judgment. The 
issue, bo assorts, and apparently with truth, 
although the point is not made absolutely 
oloar on the record, was framed in consequence 
of a plea raised by Jowala Dat Parshad {vide 
page 193 of the paper-book), that Amar Nath 
was not competent to object to tho actions of 
the widows in the presence of him (Jowala 
Dat Parshad), a nearer collateral of Bansi 
Lai. 

These findings were attacked by Amar 
Nath in tho cross-objections which wo have dis¬ 
missed for the reasons given above. They were 
not touched in Amar Nath's appeal, to which, 
as we have stated, -lowala Dat Parshad was 
not a respondent. 

Mr. Tek Chand objects that O. XLI, 
r. 33, Civil Procedure Codo, cannot be 
applied in favour of a party who has appealed 
or ba6 lodged cross objections and has failed, 
lie supports bis argument by a referonoe to the 
Full Bench docision of the Allahabad High 


Court reported as Bangam Lai v. Jhandu (9), 
and to certain other cases ( e. g. Bam Lai 
Jahari Mai v. Dip Chand (10), a Single 
Bench judgment of this Court (10) in which 
that ruling has been followed. The Full 
Benoh pointed out that, although the words 
of O. XLI, r. 33, Civil Procedure Code, 
are very wide, and it is not easy, nor 
perhaps, expedient to lay down any hard 
and fast rule for the exercise of the dis¬ 
cretion which it allows, Courts should not 
lose sight of the other provisions of the Code, 
notably, O. XLI, r. 22, and should bear 
in mind the illustration appended to r. 33. 
The learned Judges further expressed the 
opinion that, in a case where there is no 
sufficient reason for a respondent neglecting 
either to appeal or to file objections, the 
Court should hesitate before allowing him to 
objeot at the hearing of the appeal. 

We have no doubt that this and the 
other decisions quoted by Mr. Tek Chand 
must be taken each with its own particular 
facts, and that no general rule has been laid 
down which would absolutely prevent our 
acceding to Mr. Gokal Chand’s request. But we 
have no satisfactory explanation of why 
Amar Nath, if ho was dissatisfied with 
the findings at tho time when the law 
permitted him to file an appeal, (a) did not 
appeal against them, (6) preferred an appeal of 
the character whioh ho put in. In that appeal 
he actually objected to the lower Court’s refu¬ 
sal to give a decision on the respective rights 
as heirs of himself and Panna Lai. It is true 
that his Counsel withdrew that part of tho 
appeal when it came up for hearing before us, 
but what bo did lends force to the contention 
that ho deliberately refrained from attacking 
the findings in question at the proper time for 
doing so. In the circumstances, we find no 
such strong reasons to prevail as would justify 
our abopting tho exceptional course whioh we 
aro invited to take, and wo must decline to 
pass any orders regarding the lower Courts 
recorded finding on issue No. 11. 

There remain Mr. Tek Chand’s two points 
on which ho asks us to hold that the appeal 
must sueoeed in respect of the Anarkah 
property. The first of these has very little 
weight. Thore is no final decision by the Trial 
Court that that property became wakj by a 

(9) II Ind. Cas. 640 ; 34 A. 32 ; 6 A. L. J. 1111. 

(10) CO Ind. Cas. 705. 
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Will of Bansi Lai. In discussing issue 6 (a) 
the learned Subordinate Judge observed :— 
“ My belief is that he (Bansi Lai) left a Will, 
that in his memory some temple should he 
built on that site (the Anarkali site).” He 
proceeded to find on issue 6 (a) “ in the 
negative”, and in summing up his conclusions 
he 6tated ^the first of them to bo that the 
dece>sed “ left a pious wish that a mansion 
(preferably a temple) he built in hismomory”. 
There is no finding that tho shops, baithaks 
and Musafarkhatta are portious of “ the 
temple" mentioned in the proviso to the 
decree, and there is no finding that Bansi Lai 
made any Will or expressed any pious wish 
that tho whole of the Anarkali site should he 
dedicated to a religious object. 

The second contention, however, that the 
widows had full power to dedicate these pre¬ 
mises has more force and introduces a question 
of some difficulty. There is, in our opinion, 
reliable evidence that the widows spent a 
considerable sum derived from tho in- 
como of tho estate, which was theirs to use 
as they pleased, in erecting buildings on the 
Anarkali site. IJira Naud, servant of the 
widows, states on the 7th January 1914, that 
tho ^ sum so spent up to that date was 
Bs. 92, 798-3-5, and ho produced accounts on 
which the plaintiffs had au opportunity to 
cross-examine. Amar Nath himself admitted 
that thero had been some expenditure on tho 
templo building from tho widows' income 
There is evidence tl.at Bansi Lai purchased 
tho Anrakah property with the idea of build¬ 
ing a temple upon it or upon some portion 
of it, and wo see no reason to disboliovo this. 

The lowor Court hold that the tem¬ 
ple, as such, was protected by the under¬ 
taking of the plaintiffs not to desturb it. 
and that tho shops and othor buildings 
surrounding tho temple by roason of their 
standing upon a site which was part of tho 
cBtuto of Bansi Lai uud not the absolute 
property of the widows, wero accretions to the 
estate and must go to the reversioners. The 
rule of Hindu Law regarding accrotions is 
stated in section 254 of Gour's Hindu Code to 
bo that any accretion ma le by an heiress 
partakes of tho nature of tho estate to which 
it is added, that tho question whether any 
property is an accretion to the present estate 
is one ol intention on tho part of the hoiress 
I C-8G 


to augment tho estate by treating it as a 
part thereof, but that in the absence of any¬ 
thing appearing to tho oontrary any purchase 
made out of income of an estate may be 
presumed to bo an accretion thereto. No 
ruleing has been cited hoforo us which exaotly 
fits to the present case. Thero is absolutely 
no doubt here that tho widows’ intention at 
tho time of the compromise was that the 
buildings erected by them should not go to 
tho reversioners. Bo anxious wero they to 
avoid this that they set up a fictitious Will by 
their husband in order to defeat tho claims of 
the reversioners and they havo contested the 
present suit with tho utmost vigour. The 
difficulties in tho way of treating the Anarkali 
buildings as separate property of the widows 
lio in tho facts (a) that there is no clear proof 
that tho wholo of the buildings existing at the 
time of tho compromise wero constructed by 
them ; (/>) that whilo tho buildings wero being 
constructol by Musammat Budlnvanti, previ¬ 
ous to the compromise, Musammat Bishen 
Kaur was objecting strenuously to her actions; 
(e) that tho site utilized was one belonging to 
tho estate ; (<Z) that buildings existing on tho 
site at tho time of Bansi Lai's death were 
demolished in order to make room for tho 
new buildings ; (c) that although there is evi¬ 
dence that Bansi Lai had a wish or intention 
to build a templo or Thakurdwara on the 
Anarkali site, it is not proved that lie intended 
to utilize tho wholo sito for that purpose; 
that the Anarkali sito and buildings wero 
purchased by Bansi Lai for Rs. 36,000 and 
could not bo called a vory small portion of tho 
estate. 

1° regard to (a) and (/<) tho catalogue 
of tho buildings givon in tho list attached to 
tho plaint, tho correctness of which is not 
disputed, states them to be a Thakurdwara 
with houses attached thereto, and thirteen 
shops with baithaks attached. A witnoss cited 
by l’anua Lai named Narpat Rai has deposed 
(pago 291 of the printed record) that ho has 
been tenant of certain shops ou tho Anarkali 
site since their acquisition by Bansi Lai, that 
tho house, shops and Ahnta in disputo " were 
mortgaged to him twice by Musammat Bishen 
Kaur after the death of Bansi Lai. that “these 
shops ' wero re built after Bansi Lai's death, 
and that the Thalcurdwara was built boforo 
his mortgage was redeemed. A copy of a 
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mortgage-deed by Musammat Bishen Kaur 
iu favour of Narpab Rai is on the record 
(page 143). and from this it appears 
that all the shops were nob mortgaged, since 
other shops nob mortgaged and belonging to 
Musammat Budhwanti and Bishen Kaur are 
entered under tho northern boundary of one 
of the mortgaged shops. In a statement 
made by Sohan Lai on 23rd Juno 1900, 
before a Magistrate, and admitted in evidence 
by consent, there is mention of shops being 
re-built but not of how many shops. Ib is 
claimed, however, by Mr Tek Ckand that 
Amar Nath, plaintiff, admitted in the lower 
Court that all the old buildings bad been 
demolished and rc-placcd by new buildings. 
What happened was this. Tho Court on the 
5th May 1909, (page 174 of the printed 
record) called upon the widow defendants to 
put in a written statement specifying inter alia 
what tho specific property was which they 
alleged to have been dedicated by Pandit 
Bausi Lai. its condition at the time of his 
deatli and its present condition, and what 
property tho widows claimed to have built out 
of the income of the estate since tho death of 
Bansi Lai. Tho written statement was filed 
and was handed to the plaintiff for a written 
reply. Para. 2 stated the Anarkali property 
to have been at the time of Bansi Lai’s death 

one Ahata having eight shops.Tho entire 

building of every sort with tho site attached 
to it is shown in the plan “ Marked A.” 

Para 3 stated: “ subsequently tho’ohl 
building was demolished, and a new building 
was constructed at considerable cost. Its 
detail is as follows, which appears from tho 
plan attached “ Marked B." 

Tho replication of the plaintiffs was 
that “ tho plans of the houses situate in 
Anarkali produced by the defendants are not 
correct. " 

Mr. Tek Chand argues that, because 
demolition and re-building were not specifically 
denied they were admitted, but we think that 
the plaintiffs cannot ho held to have commit¬ 
ted themselves to such a pleading. The 
correctness of the plans was denied, and tho 
plans wore iu tho form iu which the defend¬ 
ants had exhibited the alleged re construction. 

Mr. Tek Chand moots all the objec¬ 
tions detailed above except (/>) by arguing that 
the widows were at liberty to alienate a 
modorato portion of their husband’s estate, viz, 


Anarkali site and any old buildings whioh 
might have existed on it, with a view to his 
spiritual benefit. Thereby incidentally, he resi¬ 
les from his former position regarding the 
interpretation of the compromise and accepts 
the view which we have taken that this was 
in effect an alienation, or a public declaration 
of an alienation so far as tho Thakurdwara 
was concerned, aud he uses this argument to 
distinguish Raja Venkata Narasimha Appa 
Row Bahadur v. Raja Suraneni Venkata 
Purushothama Jagannadha, (11), his ruling 
relied upon by the other side on tho question 
of acoretion and intention. Iu that case a 
Hindu female had built a large house on a 
site belonging to the estate hold by her 
for life, and was held to have done so 
with tho intention that it should be 
tho estato mansion bouse. The Judges 
found on tho evidence that tho house was 
intended to go with tho estate and proceeded 
to remark that it would go with the estate 
apart from any intention on the part of the 
lady to treat it as part of tho estato, because 
it was built on a largo part of land belonging 
to the estate Mr. Tek Chand s reply to 
objection (b) is, that at any rate the widows 
woro unanimous at the time of compromise 
aud thereafter, and ho adds that, even if some 
of the old buildings woro loft, the widows 
woro entitled to alienate them along wi 
the sito for the purpose declared by thorn. 

The latest authoritative ruling on the 
subject of alieuations by Hindu widows for 
the spiritual benefit of their deoeased husbands 
appears to be the Privy Council deoision repor - 
ed as Sirdar Singh v. Kunj Behan Z/a. (12). n 
that case a Hindu widow executed a deed o 
gilt in 1876 conveying certain immoveable 
property of her deceased husbaud to 
temple of Tagan Nath at Puri and to wo 
Pandas of tho temple and their successors, 
directing that half tho income of the propel y 
should be applied to tho hhog or daily offering 
of food to the deity, and tho other half should 
go to the Pandas. The gift was described as 
a charitable gift for the salvation ol nej 
husband, herself and the other members oi 
tho family. It was held that wha 


(11) ill M. 321 : 4 M. L. T. 5 ; 18 M. L. J . 4°J- 

(12) Gdlnd. Gas. 3G ; 44 A. 503 : (1021) A. I- * 

P. G.) 2G1 ; 1G L. W. 371 ; 31 M- L. T. 2o3 . 37 o 

j. J. 933 ; 44 M. L. J. 7GG ; 27 C. \V. N. 653 . to 

3om. L. R. 043 ; 2 P. W. R. 1923 (P. G-). 
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widows had done was fully in accordance 
with Hindu religious sentiment and belief 
and, therefore, was not in excess of her powers, 
having regard to the fact that the dedication 
related to l|5th of the estate, and was made 
specifically for the creation of a permanent 
bene6t of the soul of the dcoeased owner. 
Their Lordships pointed out that the Hindu 
Law recognisos two sets of religious acts, ono, 
those which are considered essential for the 
salvation of the soul of the deceased, and the 
other, acts which, although not essential or 
obligatory, are still pious observances which 
conduce to the bliss of the deceased's soul. 
They observed that this distinction runs clearly 
through the views of the Judges who have 
decided the later cases For an act of the 
first class they explained that a Hindu female 
could sell the whole estate if its income was 
not sufficient, and in the second case that a 
widow could alienate a small portion of the 
property for the pious or charitable purposes 
she may have in view. Their Lordships 
made it clear that the alienation with which 
they were dealing belonged to the second 
category and in its connection quoted with 
approval a pronouncement made in Sardnr 
Singh v. Kunj Behan Ld (12), ami also 
referred to a Calcutta case, lihub Lai Singh v 

Ajodhya Miner (14), on which Mr. Tek Chand 
relies. 


What the Judges Paid in Vo-ppnluri Tatayya 
v. Llannalla Ramma Krishnamma f 13) was 
as follows : " Wo think wo ar-> warranted in 
holding that if the property sold or gifted 
hears a small proportion (which it is impossible 
to define rnoro exactly) to the estate inherited, 
and the occasion of the disposition or expendi¬ 
ture is reasonable and proper according to the 
common notions of the Hindus, it is justifiable 
and cannot he impeached by the reversioners. 
Wo are obliged to express ourselves somewhat 
guardedly,because almost every gift according 
to Hindu notions, is, as such, calculated to 
promote spiritual merit and the occasions lor 
the performance of ceremonies calculated to 
bring spiritual reward are so innumerable that 
almost any expenditure not for a sinful 
object, and any alienation by way of g ; ft mav 
oo attempted to be justified as ministering to 


(18) fi lud. Ca 
(1010) M. W. N. 


*• 2-10 ; 31 M. >88 ; 20 M. L 
222 ; 8)1. L. T. 71. 


J. 7j8 




spiritual benefit.” The gift there in suit was 
by a widowed daughter, and was made as part 
of the Saradha ceremony on what was held to 
be a peculiarly holy occasion. It was of a very 
small portion of the father’s landed property. 
The learned Judges distinguished the gift 
from gifts mado in performance of indispens¬ 
able acts of duty or religious necessity, and 
thought that a rule could not he laid down 
that only alionatious of the latter character 
are justifiable. 

In Khub Lai Singh v. Ajodhya Misser 
(14) the same distinction appears to have been 
recognised. A Hindu widow had granted 
permanent leases on nominal rents and on 
payment of a premium of Rs. 528 of a little 
moro than 2 bighas out of her deceased 
husband’s landed estate of moro than 10 
beghas. The amount of the premium was 
spent on completing the walls of a temple 
founded by the deceased husband and in 
excavating a tank in connection with the 
temple. It was held to be impossible to 
define the extent and limit of a window's 
power to dispose of her husband’s property 
lor religious purposes, because this depends 
upon all the circumstances of the disposition, 
and that in the case under consideration tho 
disposition, having been mado for a work 
of recognized religious merit and being not 
unreasonable in extent was lawful, valid and 
proper. The reversionor's suit for recovery 
of possession or a declaration was dismissed, 
ihe judgmont made it clear that such an 
alienation to bo valid must bo for a purpose 
supposed to conduce to the deceased husband’s 
spiritual benefit. 


»- » »vj 


I UIU 


u mio 


. # — *-*-'*•« oiiovi u 11 cw u (V 

Hindu widow may alienate a small portion 
of her deceased husband's estate for tho 
purpose oi an act which is recognized by 
Hindu religious sentiment and religious belief 
as conduo ng to the benefit of tho soul of the 
deceased, out which is not one regarded as 
ouligatory under tho Hindu Law. 

Applying this to tho facts of tho case 
before us. we find ,t difficult to certify that the 
Anarkali property at the time of the compro¬ 
mise was a small portion of the estate.The pur¬ 
chase price of the s.to was substantial and its 
\ame must have appreciated very consider¬ 
ably in tho six years which intervened between 
01) 31 I ml. Can. 133 ; 13 C. D71 ; 22 C. L. J. 3io. 
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the death of Bansi Lai, and the date of the 
compromise, more so in all probability, than 
any other part of the property set forth in the 
schedule of the compromise (page 74 of the 
printed record). Again, while we may assume 
that Bansi Lai desired a temple to be built on 
this site, and that the act of the widows in 
carrying out his wishes was one recognized by 
religious sentiment as securing spiritual bene¬ 
fit, it is not proved that anything more 
than a temple was contemplated by him, and 
there is no proof, nor can it be assumed, 
that he had any reason to suppose that 
the temple would not bo maintained ade¬ 
quately by his reversionary heirs who 
are themselves Brahmans. Nor is it prov¬ 
ed that he desired the temple to be 
managed, not by his heirs, but by other trus¬ 
tees. It seems to us extremely doubtful 
whether, in the circumstances, the alienation 
of shops and other buildings standing on land 
belonging to the estate for the purpose of ap¬ 
plying their rents to the upkeep of the temple 
would como within the scope of the rulo above 
propounded. Those buildings, in their present 
form, may have been erected wholly or 
partially out of income over which the widows 
had full control, but they havo re-placed other 
buildings belonging to the estaso which have 
been demolished, and it has not been estab¬ 
lished that they are a necessary adjunct to 
the temple to enable that institution to fulfil 
its intended character. 

To revert to the question of tho 
terms of Musammat Bisheu Kaur’s pleadings 
in the suit which ended in tho compromise, 
and from the manner in which she fought it in 
its earlier stages, notably tho receivership 
proceedings, that she objected to the expendi¬ 
ture of tho estate income on buildings by 
Musamniat Budhwanti. Musammat Budh- 
wauti on her side asserted that Musammat 
Bisheu Kaur had no right to interfere, and 
that she herself had been given full control 
of tho estato by Bansi Lai. Tho widows 
composed their differences by the compromise 
and their does not appear to havo been any 
subsequent disagreement, but the terms of the 
compromise do no not indicate any intention 
to separate the Anarkali property from the 
rest of the estate. On the contrary, the inten¬ 
tion clearly was that the whole estate should 
be kept together and should bo dedicated in 


whole to the service of tho temple after the 
widows' death. Previous to tho compromise 
there was no agreement in intention about 
how the estate was to be treated either before 
or after their deaths. 

Can it be said, then, that there was 
any intention at any time that the accumula¬ 
tion of income invested in the Anarkali, build¬ 
ings was to be divorced from the rest of the 
estate ? We have alluded already to Rajah 
Venkata Narasimha Appa Rato Bahadur v. 
Raja Suraneni Venkata Purushothama Jugga- 
nadha (II), and on this particular point there 
is a more direct authority by the Privy Coun¬ 
cil reported as Skeolochan Singh v Saheb 
Singh (l5). 

Tn that case tho survivor of two Hindu 
widows had gifted to an alleged adopted sod 
tho entire moveable and immoveable proper¬ 
ties which had belonged to her husband, Sbeo 
Dyal,together with others purchased by herself 
and her co-widow out of their savings. The 
deed of gift recited that tho two widows de¬ 
siring to carry out their husband’s wishes as 
to the establishment of "more thahurbaris and 
Shiwalas" with other religious objects had 
made the donco solo manager of the estate, 
and that the donor, being now 60 years ( of 
age, desired to make and did make the gift for 
the preservation of tho rcasat and tho name 
of her husband, for the Siba puja of 3iri 
Tliakur , and for husband’s sradh.” 

A reversionary heir sued to contest the 
gift and was successful in the first Court except 
in respect of the properties purchased by the 
widows. The High Court decreed the whole 
claim and their Lordships of the Privy Co un ‘ 
oil upheld the High Court's decision. They 
ruled that the authority on tho question was 
tho previous Privy Council judgment Ism 
Dutt Koer v. Hans'aitti Iioerain (16), that the 
circumstances indicated that the widows in 
tended tho estate to bo kept entire and that 
they did not intend the original estate ana 
the subsequently-purchased properties to go m 
a different line of succession ‘ because their ac 
in what they did in regard to the defendant 
was to make a gift to him of the whole o 
property and professing to do it so as to, w ia 


I H C. 3s7 ; 11 I. A. Ga ; 11 I cd - 231 ’ 

\ C. J- 1 : 7 Inti. Deo. (N. S.) 257 (P. C-). 

I 10 C. 924 ; 10 I. A. 150 ; 13 C. L. R. 41 % 
,jr. 557 ; 4 Sar. V. C. J. 459 ; o lad. Deo. 1*. 

7 (P. U). 
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seems to bo called, carry out the intentions of 
Shoo Dyal found a Thakurbari, with which 
the estate would be conncoted.” 

In Isri Dat Keor v. Hansbutti Koerain 
(16) there was a question of after pur¬ 
chases of land which had been aliouabed 
by two widows along with the land of the 
original estate. The after purchases were of 
shares in land in which the estate was already 
a share-holder. They wore made in 1857 
soon after the husband’s death and no attempt 
to alienate them was made till 1873. The 
object of the alienation wa3 held to have 
been a desire to divert the succession from 
husband s heirs and it was remarked that 
neither with respect to this object nor 
apparently in any other way had the widows 
made any distinction between the original 
estato and the after purchases “ These are 
circumstances, ' their Lordships ruled “ which 
clearly establish accrotion to the original 
estate, and mako the after purchases inalien¬ 
able by the widows for any purpose which 
would nob justify alionation of the original 
estato.” 

Hero the utmost that could bo argued 
from tho torms of the compromise is, that the 
Anarkali property was omitted from schedule, 
and that its income was ear-marked immedi¬ 
ately for tho maintenance of tho tcmplo, while 
the rost of the estate (wo have no roliablo 
evidence of what tho total incomo was at tho 
bimo) was to pay Hs. 400 a month only to 
that object. But thoro was cortainly no 
manifest intention to form two separate 
estates. Further more, the widows lived for 
several years after tho compromise and six 
years (all but two days) elapsed boforo tho 
present suit was tiled There is no evidence 
that in fact tho inoorno from tho shops was 
separated from that of tho estato and applied 
oxeolusively to tho temple in torms of the 
compromise. It was in tho power of the de¬ 
fendant widows to produoe such ovidonco, and 
no attempt was made to do so Finally, the 
objections raised by Musammat Bisbon kaur 
at the time when the now buildings were be¬ 
ing put up proves that there was no intention, 
on her part thon to apply the incomo away 
from the ostato, and it was for tho widows 
in this euit to take tho cas. out of tho general 
law regarding accretiouw and to bring it within 
tho exception. 


We find, therefore, that Bansi Lai’s 
pious desire was no more than that a tomple 
should be founded in his name ; that he did 
not contemplate tho alienation from his hoirs 
of any portion of tho ostato for tho mainten¬ 
ance of the templo ; that it was not necessary 
for such maintenance that this should bo dono, 
that that tho Anarkali site and buildings other 
than the actual tomplo do nob constitute a 
small portion of tho ostato ; that thoro was 
no intention of tho widows to form two dis¬ 
tinct estates, one consisting of buildings erect¬ 
ed by them ; aud that tho maintenances of 
the templo was nob a purpose justifying tho 
alienation of tho whole estate by tho widows. 

Tho tomple is protected by the proviso 
to tho lower Court's decreo, and, for the above 
reasons, we are unable to intorforo with the 
decree and dismiss the appeal. 

In the circumstances, wo do nob think 
it desirable that the plaintilT-rcspondouts 
should have a decreo for their costs against 
Musammat Cehl Kaur, who is a widow, depen¬ 
dent for maintenance on the estate in suit. 
Ono or each of tho plaintiffs presumably will 
come into possession now of some portion of 
the estate, and we order that parties shall 
pay thoir own costs in this Court. 

N - Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER S COURT. 

Execution of Decree Appeal No 32 of 

1923. 


Present : —Mr. Dalai, J. C„ and 
Mr. Neavo, A. J. C. 

MUHAMMAD YASIN ALI KHAN — 
Decree-Holder -Appellant 

versus 

ALI BAHADUR - Judgment-Debtor- 
Objector —Respondent. 

S?.™/, Com P nj " lis *- ■latter fonign to suit include,l 

rli l>ower °J Court—Givil Procedure 

Calc (Act V oJ 1J03), 3 . 151, application 
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la a suit for specific performance of a contract for 
sale, the parties came to an agreement under which 
the plaiatiff agreed to purchase certain other property 
of the defendant as well, 'ihe compromise was ac¬ 
cepted by the Court and embodied in a decree. Sub¬ 
sequently, the plaintiff sought to avoid purchasing 
property not subjoct-mattor of the previous suit and 
urged that he was not bound by that portion of the 
decree : 

Held (1) that the compromise must be taken as a 
whole and each part of it treated as consideration 
for the other; 

(•2) that, oven if the agreement relating to the pro¬ 
perty not subjeot-matter of the suit could not law¬ 
fully from part of the decree, once it had been so 
mado a part, the person bound by the decree could 
not object to that part as boing not binding on him; 

(3) that, in any case, the Court had inherent power 
to prevent abuse of its own process and as the action 
of the decree-holder in executing only a portion of it 
would oauso damage t»o the judgment-debtor, tho 
Court would uot permit him to do so. 


Appeal against the order of the Subordinate 
Judgo, Sultanpur, dated the 98th May 1923. 

Messrs. Bisheshwar Nath Srivastawa, Ali 
Muhammad and Muhammad Ismail , for the 
Appellant. 

Mr. Niamat OH ah , for the Respondent. 


JUDGMENT. —This is au appeal from 
an ordor passed l>y the learned subordin¬ 
ate Judgo of Sultanpur in the execution 
department. Hie decree-holder Muhammad 
Yasin Ali Khan applied for execution 
of a part of tho decree passed in his favour 
and the application was dismissed. He 
has, theroforo. come to this Court in appeal. 
His original suit was for the specific perform¬ 
ance of contract of sale of 7-anuas Zemindari 
of villago Kaohnao, On 13th December 19 L9 
the two parties entered into an agreement 
which was the same day partly modified by 
another agreement. The agreement related 
to tho salo of the 7-annas proporty in 
the suit and of ‘2-annas other property 
in the same villago. The defendaut owned 
14-anDa3 share in the village. The second 
agreement merely modified tho price fixed 
for the sale of the 2-annas share and reserved 
certain plots of land lor tho benefit of tho 
vendor. Tho terms of tho agreement wore 
that tho 7-annas share shall be sold for 


Rs. 54, 600 odd of which Rs. 655 had remain¬ 
ed unpaid. Another sale was to he executed 
of 2-annas share for a sum which, accord¬ 
ing to tho two agreements, would amount 
to Rs. 21,000 and odd. The plaintiff 
had paid Rs. 500 as earnest-money for the 
salo of the 2-annaa share. These two 
agroemeDts were filed in Coarb, one by the 
plaintiff and the other by the defendant, and 
a petition of compromise was also presented 
requesting that a decree may be passed in 
terms of the two agreements. The compro¬ 
mise was accepted by the Court and a decree 
passed in accordance therewith. The two 
agreements form part of the decree. In 
execution proceedings subsequently what the 
plaintiff-decree-holder desires is to enforce 
the preparation of a sale-deed of the 7-annas 
sharo only on payment of the balance of tho 
sale consideration ; he has taken no steps to 
get the sale deed of the other 2-annas sharo 
executed by the defendaut. The defendant 
objected that tho two transactions were one 
and indivisible and that the plaintiff could 
not obtain the benefit of tho sale of the 7-annas 
sharo without paying the prico of the other 
two annas share and getting a sale-deed 
executed for that share as well. This objeo- 
tiou was upheld by the lower Court. 

In appeal it waB argued, (l) that tho portion 
of the decree relating to tho salo of 2-annas 
share was inoperative, and (2) that even if 
that portion be operative, the deoree-holder 
was at liberty to get the decree exeouted in 
part. Noither argument appears to us to be 
sound. As regards operation of the decree, 
the decree is before us and wo are only con¬ 
cerned with the exeoubiou thereof. The ques¬ 
tion does not arise, though if it arose wo 
Should be prepared to decide it in favour of 
the defendant, that the deoree was not passed 
iu accordance with the provisions of O. 
KKI1I, r. 3. We agree with the observations 
of the learned Judge in Sabap.ithy Pillow 
v. Vanma haling a Pillay (1) that even if this 
condition of the sale of 2-annas share of 
property could nob lawfully be made part of 
tho decree, onoe it has been so made 
part of the deoree the person bound by the 
decroo cannot object to that term as not 


(1) 23 Ind. Cas. 581; 88 M- 959 at p. 9G8; 16 
M. L. T. 203 ; 2G M. L. J. 331 ; (1914) M. W N. 
250. 
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binding upon him. It is, therefore, not neces¬ 
sary to disouss this question further. 

If we permit the appellant-decree-holder to 
execute only a portion of the decree we shall 
be giving him a benefit not contemplated by 
the decree. It is obvious to us on reading 
the two agreements, the application for com 
promise aud the terms of the decree, that the 
two transactions were inseparable. Tn our 
opinion the defendant who contested the suit 
for specific performance agreed to the sale of 
the 7-annas share on a compromise in consi¬ 
deration of the sale of another share of 2 
annas being purchased by the plaintiff to the 
advantage of the defendant. The sale of the 
2-annas was obviously profitable to the 
defendant because wo find the plaintiff raising 
objections to carrying out the agreement with 
regard to the purchase of that share. Apart 
from all considerations of law and equity, tliero 
is the inherent power of the Court under 
section 151 of the Code of Civil Procedure to 
provont abuse of the process of the Court. 
By acting as the decree-holder desires us to 
act, we should be doing injustice and allowing 
the decree-holder to take advantage of a 
certain portion of the decree through the 
process of the Court and thereby to do 
damage to the judgment-debtor. We are of 
opinion that if the decree holder desires to 
execute the decree ho must got both the sale- 
deeds executed under the conditions and by 
making payments as laid down in the decree. 
The lower Court arrived at a correct decision 
and wo dismiss this appeal with costs. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 3538 of 1916. 

May 31 1922. 

Present :—Mr. Justioe Abdul Raoof 
and Mr. Justice Abdul Qadir. 

RAGHO AND ANOTHER—DEFENDANTS 

—Appellants 

versus 

DWARKA DAS— Plaintiff and 
GOPAL SINGH AND OTHERS — 

Defendants—Respondents. 

Vendor und purchaser—Purchase from ostensible 

owmr—Good faith — Notice of doubtf ul title _ Equity, 

rule of - Transfer of Property Act {IV of 1862), s. 41_ 
Civil Procedure Cede I Act V'of 1008), O- II, r. 2—Suit 
for possession of portion of mortgaged property, whe¬ 
ther maintainable. 

Where a transferee of property having uotico of a 
suit brought against his transferor by a third person 
for tho recovery of the said property, fails to raako 
any attempt to ascertain, whother his transferor has 
the right to make the transfor or not, ho cannot be 
said to bo acting in good faith, aud tho transfer in his 
favour is not binding on tho rightful olaimant in view 
of tho rule of equity embodied in section 41 of the 
Tran ; fer of proporty Act 

A mortgagee is not bound to sue for possession of 
tho entire mortgaged property and a suit by him for 
possession of a portion of tho mortgaged property 
is maintainable if ho thinks that portion to be suffi¬ 
cient soourity for his money. 

Appeal from tho decree of the Senior 
Subordinate Judge, Kangra, Dharmsala, dated 
the 29tb September 1916. 

Pandit Shco Narain, R. B., for the Ap¬ 
pellant. 

Baksbi Sohan Lai, R. B., Mr. N. C. Mchra, 
Lala Moti Sugar, R. S., aud Bakshi Tek 
Cliand, for tho Respondents. 

JUDGMENT.-— This was a suit for poss- 

686ion as a mortgagee of 1,223 kanals, 2 
marlus of land being 1 j8tLi share of 9,784 
kanals, 17 marias, situated in JUausa Thakard- 
wara, 'i'ahsil Nurpur in tho District of 
Kangra. Tho plaintiff is the Mahant of 
the shrine known as the Datarpur 6hrine. 
Llie facts are somewhat complicated, but 
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the issue for decision is a very simple one. 
The following facts will disclose the nature of 
the dispute and the position of the parties to 
the suit: — 

The 9,784 A anals, 17 marlas above 
mentioned were owned by a number of co-sha¬ 
rers One-fourth of this, that is, 2,446 kanals, 
4 marlas, belonged to one Luchhman. Luch- 
hman was succeeded by his three sons, Ragho, 
Ilirdc and Malhar. Half of this said one-fourth 
was mortgaged to one Ram Dass for Rs. 900. 
This mortgage was redeemable in 1 K 88. The 
other half of the said one-fourth was under 
mortgage with Punjab Singh. This latter mort 
gage was redeemable in 1895. On the 5th May 
1888 Musammat Mehtabo, as the mother and 
guardian of the throe sons of Luchman, mort¬ 
gaged the entire one-fourth share to Mahant 
1 lari Dass for R=. 2,340 for a term of 20 years. 
The previous mortgage in favour of Ram Dass 
was ripe for redemption and was redeemed by 
I lari Das who took possession of the land 
redeemed, namely, l|8th share. The previous 
mortgage in favour of Panjab Singh, however, 
could not be redeemed and possession of the 
land mortgaged, could not be delivered to 
Mahant 1 lari Das. On the 6th May 1888, 
another land measuring 14 ghamaons and 12 
marlas was mortgaged to wahant ilari Das in 
substitution for the mortgaged land in posses¬ 
sion of Punjab Singh. A condition was entered 
in the mortgage-deed that the mortgagors 
would redeem Punjab Singh’s mortgage and 
would deliver possession to the Mahant ovor the 
1,8th share and take back the 14— Ghamaons 
and 12 Marlas. In 1895 Mahant Ilari Das died 
One Dbiraj Das, chela of the- Mahant succeeded 
to the gad'll and mutation in respect of 
all properties hold by Mahant Ilari Das was 
effected iu his favour. Bharat Das, another 
chela of the Mahant, instituted a suit for the 
recovery of the gaddi against Dhiraj Das, and 
obtained a decree. In April 1897, possession 
was taken by Bharat Das in execution of this 
decree. Defendants Nos. 1 and 2 are the 
representatives of the original owner, Lach- 
man. They, in 1899, redeemed the land mort¬ 
gaged with Punjab Singh and mortgaged it to 
one Atma Singh. They did not fulfil the con¬ 
dition entered in the document dated the 6th 
May 1888, for they did not baud over the 
laud to the Mahant. On the 24th Feb¬ 


ruary 1902, Bharat Das, the then Mahant 
in possession of the properties attached to 
the shrine, assigned the mortgage right in the 
entire one-fourth share to one Kharku whose 
son Gopal Singh is the defendant No. 3 in this 
suit. On the 8th December 1902, Kharku 
brought a suit for possession of the l|8tb 
share mortgaged to Atma Singh and impleaded 
the representatives of the original mortgagor 
Lachbman, Atma Singh and Bharat Das as 
defendants. This suit was decreed and Kharku 
obtained possession in execution of his 
decree. Thus Kharku obtained possession ovor 
the entire one-fourth share as mortgagee. On 
the 26th August 1901, tho present plaintiff 
Dwarka Das brought a suit against Bharat Das 
for a declaration that he was the real Mahant, 
being the senior chela and having been nomin¬ 
ated by Mahant Hari Das as his successor to 
the gaddi. On the 2nd Novomber 1901, to 
the declaratory relief already olaimed in tho 
plaint, a further relief was added to the effect 
that the plaintiff should be installed on the 
gaddi as tho Mahant. Later on, a further 
amendment of tho plaint was effected and a 
relief for possession of the properties attaohed 
to tho gaddi was added. For tho first time 
then a list of the properties claimed was 
appended to tho plaint and this list inoluded 
also the property now in dispute. Tbo assign¬ 
ment in favour of Kharku had already been 
effected on the 24th February 1902, as 
mentioned above. In this suit, besides Bharat 
Das, Dhiraj Das and Ghirdari Das, the two 
other clielas of Mahant Ilari Das, were 
impleaded as defendants, but Kharku was 
not made a party. Tho suit was deoreed 
by tho first Court on tho 29th July 1903, and 
the decree was upheld by the Cheif Court. In 
oxecution of this decree possession was taken 
by Dwarka Das, the present plaintiff, on the 
27th Novembor 1903. Tbo proceedings relating 
to the delivery of possession over the mort¬ 
gaged lands in dispute are printed at pages 
26-30 of the paper book' (B). The report of 
the Girdawar relating to the delivery o 
possession is translated and printed at page 
of tho paper book ‘B’ and is to this effeot: 

" In compliance with the Court s order I 
came to the spot to day, the 27th November 
1903, and put Maya Das, the general agent o 
Mahant Dwarka Das, in possession of the land 
mentioned iu the warrant, together with the 
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standing crop, in the presence of the Lam- 
baidars anti the Zemindars, by beat of a 
drum. The report along with the papers is, 
therefore, submitted. Tho area of the land 
situate in Mouza Thakardwara, entered at 
Ehatauni Nos. 94 to 363 in the Jamahandi 
papers for 1900-01, is shown to bo 9,784 kanals 
and 17 marlas, while in the warrant it is 
entered as 9,684 kanals and 17 marlas. It has 
been entered in the warrant as 9,684 kanals 
and 17 marlas by mistake.” 

This report is signed by a number of 
persons as Lambardars including Kharku, the 
assignee of Bharat Das. At page 30 is to be 
found the dakhlnama executed by the decree- 
holder Dwarka Das, acknowledging the receipt 
of possession over the mortgaged lands of.I lama 
Thakardwara. During the pondency of tho 
above' suit, shortly before the decree was 
passed in favour of Dwarlta Das, defendants 
Nos. 1 and 2 mortgaged half of tho entire 
one-fourth share to one Gangi for Rs. 4,140 
laying down the following condition in para¬ 
graphs 5 of tho mortgage deed, namely, that 
Gangi, mortgagee, was to remain in possession 
of 111 kanals, 12 marlas (14 (jhumaons 12 
marlas) until ho was able to got possession 
after redemption over the one-eighth share 
mortgaged to him. Raghbir Singh, defendant 
No. 5, in the suit,is tho sou ofGangi.Ho redeem¬ 
ed the entire one-fourth shore which was in 
possession of Kharku, kept half of this one- 
fourth himself and handed over half of tho 
one-fourth to defendants Nos. 1 and 2 ITo 
also handed back the 111 kanals 12 marlas. 

1 he present suit was instituted on the 17tli 
duly 1J15, for tho recovery of possession 
o\er half of tho one eleventh share originally 
mortgaged by Lachhman together with mesne 
pro.its on the allegation that in collusion with 
Bharat Das defendants Nos. 1-5, had takon 
possession over 1223 kanals, 2 marlas of 
and, namely, the one-eighth share of tho 
land owned by defendants Nos. 1 and 9 The 
man, contention put forward on behalf of the 
plan-till is contained in paragraph (l) of 
tno plaint which rune thus,— 

Bharat Das, defendant No. 4, was not 
competent to sell the mortgagee's right 
> respect of the land in dispute, during the 
tendency of the case or after tl.o passing of 
the decree referred to in clause (/!) „or was 
' «■ f« luiant No. 3 empowered to purchase the 


said mortgagee rights from Bharat Das, defend 
ant No. 4, nor yet was defendant No 5, as a 
mortgagee, competent to take possession of tho 
said land ; moreover, defendants Nos 1-3 were 
not in any way competent to give possession of 
the said land. The plaintiff is not, in any case, 
bound by any act or the alienation on behalf 
of the defendants. The plaintiff, as a mort¬ 
gagee, is entitled to take possession of 1,223 
kanals and 2 marlas of the land of the share 
of defendants Nos. 1-3 entered in clause (a).” 


The suit was contested by defendants 
Nos. 3 and 5 mainly. Defendant No. 3 
mainly based his defence on the assignment of 
the mortgagee rights by 21 lahant Bharat Das 
in favour of bis father. Kharkhu, defendant 
No.5, set up the mortgage in favour his father 
Gangi by defendants Nos. 1 and 2 and pleadod 
that he bad redeemed the previous mortgage. 
Defendant No. 1 appeared but put forward a 
half-hearted defence. He denied his liability 
for mesuo profits. The facts Btated above are 
practically admitted by the parties. The main 
question which arose for decision on tho above 
faots was whether the assignment of the 
mortgagee rights by Bharat Das in favour of 
Kharku was validy made and whether the 
mortgage of the 5th May 1888, in favour of 
the Dalapur slirino had been validly discharg¬ 
ed and tho plaintiff was entitled to olaim 


Senior hubordinuto Judge has hold thab the 
assignment in favour of Kharku was made 
during tho pendenoy of the suit of the present 
plaintill against Bharat Das, tho assignor, and 
that, therefore, the assignee was bound by the 
decree passed in that suit. It also held that 
Kharku bad notico of the defective title 
or Bharat Das and of tho logal rights of 
Dwarka Pas. the plaintiff, and that, therefore 
the assignment of the mortagageo rights 
by Bharat Das in his favour was invalid 
and not binding on the plaintiff. The learned 
Semor Subordinate Judge has further hold 
that defendant No. 5 or his father Gangi 
when redeeming the mortgage of 1888 by 
payment to Kharku. was awaro of tho lattor’s 
defective title and must have known that tho 
payment si ould havo been mado to tho 
nght u manager of tho shrine, viz., the 
plaint.tl, and that therefore, there was no 
\ alid discharge of tho mortgage of 1888. O n 
the above findings tho Court granted a deoree 
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for possession over 1,223 kinals, 2 m-irlas in 
equal shares against defendants Nos. 1, 2 and 
5. On the question of mesne profits the Court 
held on the evidence that Rs 400 per annum 
would be a fair estimate and granted a decree 
for the amount of Rs 2,200 for a period of 
years, directing the amount to be paid in equal 
shares by defendants Nos 1 and 2 on the 
one hand and defendant No. 5 on the other. 
Mr. Sohan Lai for the plaintiff-respondent, has, 
however, admitted that the claim for mesne 
pro6ts beyond three years could not be 
sustained as it would be barred by time. 

Three appeals have been preferred against 
the docision of the lower Court First 
appeal No. 3538 of 1916 is on behalf of 
Ragho aud Mallo who aro represented by 
Pandit Sheo Narain. First appeal No. 408 
of 1917 is uo behalf of Raghbir Singh, 
defendant No. 5, who is represented by Rai 
Sahib Lala Moti Sagar. First appeal No. 112 
of 1917 is on behalf of Gopal Singh son of 
Kharku, in which Mr. Tok Chand has appeared 
for the appellant. 

The main argument has been addressed to 
us by Mr. Moti -Sagar in First Appeal No. 408 
of 1917. He has oontened that the rule of 
lis pendens caunot ho applied to the trausfer in 
favour of Kharku, as the plaint as originally 
presented did not contain a claim for possession 
of the land in dispute and that the deoision in 
Kharku’s favour was made on the 24th 
Fobruary 1902, long before the plaint was 
amended on the 15th May 1902, so as to 
includo a relief for possession of tho land. On 
the evidence, however, it is quite clear 
that Kharku must have beeu aware of the 
institution of the suit by Dwarka Das against 
Bharat Das. Tho suit must be taken to have 
been instituted on the date on which the 
plaint was first presented. Leaving aside the 
question of lis p.'ndens the transfer in favour 
of Kharku must bo hold to be bad in view of 
another rule of equity. That rule is thus 
stated in section 41 of tho Trausfer of 
Property Act IV of 1882 :— 

Whore, with the consent express or 
implied, of tho persons interested in immove¬ 
able property, a person is the ostensible owner 
of such proporty and transfers tho same for 
consideration tho transfer shall uot he void¬ 
able on the ground that tho transferor was not 
authorised to make it: provided that the trans¬ 


feree, after taking reasonable care to asoertain 
that the transferor had power to make the 
transfer, has acted in good faith. ” 

Now, in this case there is not a tittle 
of evidence to show that Kharku had made 
any attempt to ascertain whether Bharat Das 
had the power to make the transfer. On the 
other hand, there is evidence on the record to 
show that he had notioe of Dwarka Das’s suit 
and of his rights as the rightful Mahant. The 
record of Civil Suit No. 80 of 1902, and the 
remarks of the learned Judges in their judg¬ 
ment exhibited as P. 7 on this record show 
that Kharku had express Dotioe of the suit 
between tho plaintiff and Bharat Das. He, 
therefore, cannot be said to have acted in 
good faith. The transfer in his favour, there¬ 
fore, must bo held not to be binding on the 
plaintiff. Tho same rule of equity applies 
to tho case of defendant No. 5. As found by 
tho lower, Court the sum of Rs. 2,340 was 
paid to Kharku by Hari SiDgh, D. W. 3, the 
agent of defendant No. 5. He and defendant 
No. 5 are residents of Dasuya Tahsil in 
the Hoshiarpur Distriot. The mortgage-deed 
in favour of Gangi roforred to the mortgage 
of 6th May 1888. This ought to have 
put Gangi on his guard and he ought 
to have made more necessary enquiries 
contemplated by seotion 41 of the Trausfer of 
Property Act. The redemption of the mortgage 
of 1888 from Kharku, therefore, canuot be said 
to have been made in good faith. No valid 
discharge of the mortgage of 1888 in favour 
of tho shrine can be held to have taken place. 
Mr. Moti Sagar has strenuously oontonded 
that tho suit of the plaintiff's must be 
dismissed as the claim is confined only 
to a portion of the mortgaged property, 
half of the one-fourth share. It was the 
plaintiff s look out to claim as much of the 
mortgage 1 property as ho liked. If ho consi¬ 
ders only half of tho mortgaged property to 
bo a sufficient security for his money, it is 0°“ 
tho business of this Court to hold that be 
ought to have claimed possession over^ the 
entire mortgaged property. Mr. Moti Sagar 
has been unable to oito any rule of law iu sup¬ 
port of his contention. We see no force jn 
the pleas urged on behalf of Raghbir ™ng • 

I lis appeal, therefore, must fail except in one 
respect, namely, that the claim of mesne pro - 
fits would be confined to three years only. 
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In first appeal No. 3538 of 1916 
Pandit Sheo Narain, the learned Counsel for 
Ragho and Mallo, appellants, has contended 
that the suit being for the recovery of the 
l-8th share in the possession of defendant 
No. 5 a deoree for possession aud mesne profits 
has wrongly been passed against the appellants 
and that tbe deoree should have boen against 
defendant No. 5 alone. A careful examina¬ 
tion of the plaint bears out the contention of 
the learned Counsel. In paragraph (1) (e) of 
the plaint the plaintiff states that defendant 
No. 5 is in possession of the laud in dispute as 
a mortgagee. Mr. Moti Sagar, the learned 
Vakil for defendant No. 5, has frankly admit¬ 
ted that bis client is in possession of the l-8th 
share whioh bad been redeemed from Punjab 
Srngh and was subsequently mortgaged to his 
clients. In our opinion the decree for posses¬ 
sion and mesne profits passed jointly against 
defendants Nos. 1 and 2 and defendant No. 5 
cannot be maintained. 

In first appeal No. 172 of 1917 tiled on 
behalf of Gopal Singh, defendant No. 3, 
Mr. Tek Chand has contended that inasmuch 
as the suit was not defended by his client a 
deoree for costs should not have been passed 
against him. Gopal Singh’s father Kharku 
was tbe main cause of this dispute, and it is 
not quite correct to say that the suit was not 
defended by him. A reference to the written 
statement filed by him clearly shows that he 
did defend the suit and it cannot bo said 
that he was wrongly impleaded as a defondant. 
We see no ground for interfering with the 
order of costs made against him by the Court 
below. 

Tho result is that the appeal of Ragh- 
bir Singh, defendant No. 5, is dismissed except 
in so far that the decree for mesne profits is 
reduced to Rs. 1,200 only ; that the appeal of 
defendants Ragbu and Malhu is so far allowed 
that the decree for possession and mesne 
profits as against them is set asido and a de¬ 
cree is made for tho possession of tho entiro 
l|8tb share together with mesne profits 
against defendant No. 5 above aud tbe ap¬ 
peal of defendant No. 3 is dismissed with 
costs. Having regard to the special features 
of tho case we leave the order of the lower 
Court as to costs undisturbed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Nos. 15 and 46 of 1924. 

May 13, 1924. 

Present :—Mr. Pullan, A. J. C. 

MAHMOOD HA8AN— Judgment-Debtor 

—Applicant 

versus 

THE NATIONAL BANK OP UPPER 
INDIA In ’Liquidation—Auction 
purchaser—Opposite Party— 
Respondent. 

Execution of Decree—Sale of property —Possession, 
delivery <f—Limitation. 

A decree-holder auction-purchaser is not entitled to 
possession of tho property sold more than threo years 
after the confirmation of the sale. 

Application against tho order of the Munsif 
Ilaveli, Lucknow, dated tho 23rd February, 
1924. 

Mr. J/. A. Qidtoai, for the Applioanb. 

Mr. N. C. Dutt, for the Opposite Party. 

JUDGMENT. —Applications have been 
made in revision of two orders, one passed on 
10th Decern bor 1923 and the other on tho 
23rd Februaiy 1924. The applicant in each 
case is the same. It appears that lie is a judg¬ 
ment-debtor of the National Bank of Upper 
India now in liquidation. Tho Bank obtained 
a decreo against him and put to sale certain 
property in execution of their decree. The 
sale was confirmed iu 1919. Tho decree-holder 
made an application for delivery of posses¬ 
sion more than three years after the sale was 
confirmed. Apparently, this fact was not 
brought to tho notice of tho Munsif who accept¬ 
ed the application on 10th of December 1923 
and issued notices ex parte. Possession was 
accordingly given on 5th January 1924, when 
it came to tbe notice of the judgment-debtor 
that possession had boon given beyond tho 
period of limitation First of all, the judg¬ 
ment-debtor applied to the fi:cei.66or of the 
Munsif apparently under section 151 of the 
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Code of Civil Procedure. The Muusif was of 
opinion that section 151 did nob cover an 
application of this kind and on this point I 
agree with Munsif. He, however, went further 
and held that a defeob of limitation wa3 purely 
formal and that as the decree-holder could in 
any case bring a suit for possession, there was 
no reason why possession should nob be given 
even beyond time in execution proceedings. 
The judgment-debtor has appled for revision 
of both orders, bub the one which is of the 
most important is the first order, for I am of 
opinion that the second Munsif had no juris¬ 
diction to interfere with the order of his 
predecessor, and that, therefore, his order, in so 
far as it was a mere refusal to interfere, is a 
good order and must be allowed to stand. As 
to the first order I have no doubt that 
it was passed on a misapprehension of 
faots and that possession cannot be grant¬ 
ed more than 3 years after the confirm¬ 
ation of the sale. I, therefore, allow the 
application No. 46 against the order of the 
10th of December 1923 with costs, sot aside 
the order of the Muusif and order that the 
application for delivery of possession being 
beyond time is dismissed. With the dismissal 
of this order the order of second Munsif is 
of no effect bub as a matter of precaution it 
is set aside without any order as to costs. 

It has been pointed out that there is a joint 
liquidator, Seth Badha Kishan, who should 
have been made a party to these applications. 
The applicants will correct the application 
accordingly. 

G. H, Applicaticn alloiocd. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1282 of 1921. 

May 25, 1922. 

Present Mr. Justice Brasher. 

ABDULLAH alias MASITA -Plaintiff- 

Appellant 

versus 

GIRDHART. and others—Defendants— 

Respondents. 

Adverse possession—Vacant site—Formal iiossession 
in execution sale against supposed owner— Possession, 
whether adverse to real owner. 

In the oa'6 of a vacant site possession follows title. 
Therefore, whero a person obtains a mere formal 
delivery of possession of a vacant site in an exe¬ 
cution sale against a person who is not tho owner of 
the site, but does not in any way use the site, his 
possession is not adverse to the real owner. 

xlppeal from tho decree of the District 
Judge, Karnal, dated the 3rd Maroh 1921, 
affirming that of tho Muusif, First Class, 
Jhajjar, dated the 21st Dooember 1920. 

Mr. B. D. Qurcshi, for tho Appellant. 

Mr. Sagar Chand , for tho Respondents. 

JUDGMENT. —The plaintiff in this case 
claimed to bo the ownor of a vaoaut site, and 
he sued for an injunction to restrain the de¬ 
fendants from interfering with some building 
operations whioh he had commenced. 

The defendants denied that the plaintiff 
was owner of tho site in question. The first 
Court came to no decision as to whether the 
plaintiff or his ancestors ever had any title 
in the land. It held that, even if the plaintiff S 
ancestors were owners in tho year 1856 (as 
was alleged) the plaintiff had since lost bis 
title because tho land had been sold in the 
year 1902, in execution of a decree against 
other persons. The lower Appellate Court has 
agreed with the 6rst Court and has held that 
tho plaintiff cannot bo deemed to have been 
in possession of tho laud after tho confirmation 
of the sale. 

It is a well known piinoiple of law that 
iu the caso of a vacant eito possession follows 
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title, and it is not alleged that the site has 
been used in any way by the purchasers in 
exeoutiou. Nothing is said to have been done 
beyond mere formal delivery of possession, 
and it oannob be said, therefore, that since 
then the defendants, Girdhari and Chhajju, who 
purchased the land, have remained in adverse 
possession of it. It has not been deoided 
whether the plaintiff was previously owner of 
the land, but if he was, ho cannot be held to 
have lost his rights by the sale in execution. 

I accordingly accept this appeal and re¬ 
mand the case to the lower Appellate Court 
for a fresh decision. Stamp on appeal to be 
refunded. Other costs to be costs in tho case. 

N * H - Appeal accepted. 


ALLAHABAD HIGH COURT. 

Miscellaneous Appeal No. 9 of 1923. 

May 31, 1923. 

Present: —Sir Grim wood Mears, Kt„ 
Chief Justice, and Mr. Justioe Piggott. 

KASHI NATH —Applicant 
versus 

EMPEROR —Opposite-Party. 

Legal Practitioners An (XV III ,J i87'j), «. 36, 3 S- 

,*V. U n^Z l T n oJ -° nkr eluding name in the list oj 
touts Op^o, tunu,, to s, tou > cause-Appcal-Uigh 
Court, powers of superintendence-Government of 
India Act, 1015. (5 ,t b Geo. II, Ch. 61). s! 107. 

, COn ‘ errea ° Q lhc H'gh Court by sec. 

ouo^Wn £ th ( e . C,o . V0rii i m ^'' o« 1 mli.t Act arc extensive 
ouough to authorise tho Court to send for the record 

?Lw .n D i qU,r ^'° 0IldUCt8in,y a Din,ict Ju,1 eo with a 

o?,7, ° w NV1DC UP a 1,8 ‘ of P° rsocs proved to bo 

such nr l'l t0 ex . a "' ,Le *. uch record nud thereafter issue 
such orders or instructions to the District Judge as 
might appear to he proper. h 

The High Court will not interfere in the oxercbo of 
IhVthlT °‘ on tho solo ground 

fer b s°°on U thn f p h0 l ’ rccdliouer 1 Act, 187 ), con- 

J 0 r O (t 0 Courts therein mentioned including 

in the m^strict Judge, » very wide discretion 

Uiiriot , tte , r * w,th lho OIil > qualifications that the 
illstriot Judge must be satisfied by evidence of 


{general repute or otherwis, and that no person's name 
is to bo included in tho list of touts until he has had 

an opportunity of showing cause against suoh inolu- 

siou. 

It was never the the intention of the Legislature 
to allow anything of the nature of an appo.il against 
the decision of a competent Court under section 36 'of 
the Legal Practitioners Act. 

Appeal against the order of the Distriob 
Judge ot Benares. 

Mr. J. M. Banerji, for tho Applicant. 

Party Mohan Baner ^ for tho Opposite 

annli JI f GME f JT '~ We h&Ve before 118 four 
applications from persons in respect of 

whom tho District Judge of Benares has 

passed an order under section 36 of the 

Legal Practitioners' Act No. XVIII of 1879 

that is to say, the names of eaoh one of 

w-tri f T r , Per - OD0 have been by the 

District Judge in a list of persons who 

are proved to bis satisfaction, by evidenoe 
of general repute or otherwise habitually to 
act as touts. The word “tout." we may note, 
is debued by section 3 of the same Act. In 
the case ot two of the persons concerned, 
namely Kasln Nath andSarju Dat, notice was 
ordered to issue aud the learned Government 
Advocate has appeared to support the order of 
the District Judge. The other two appli¬ 
cations, u am el y , those of Abdul Hamid and 
bital L andey, were simply orderd to be laid be- 
oro this Bench, to be dealt with in such man¬ 
ual as this Court might see tit after hearing 
arguments m tho other two cases. The learn¬ 
ed Government Advocate has raised the gene¬ 
ral question of tho right of this Court to inter- 
ere m revision with an order passed by the 
1 lstrict Judge or other competent Court, under 
section 36 ot Act XVUl of 1879. That is a 
question which has mere than once been 
before tins Court ; but the standard authority 
on the subject is the decision of a Bench of 
two Judges, one of them the then Chief 
Justmo ot this Court, passed In the matter of 

i899?i! \\ f MadhoBam W the year 

wl,« ^ a « ro ° W!th the learned Judges 

\Nho decided that case, that this Court could 

now be fer ° an 8 «rl that 

before us, in the exeroise of the general 

fNs/iwa’ W1: AW,K 118 ,y) H»;’J iml. Dec. 
o.) oSO ► 
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powers of superintendence conferred upon it 
by what is now section 107 of the Govern- 
of India Act. We are satisfied that those 
powers are extensive enough to authories this 
Court in the exercise of its discretion to send 
for the record of such a proceeding in a sub¬ 
ordinate Court, namely, the record of an enquiry 
conducted by a District Judge with a view to 
drawing up a list of persons proved to be 
touts, and to examine such record and there¬ 
after issue such orders or instructions to the 
Distriot Judge as might appear to be proper. 
The question remains, however, what princi¬ 
ples this Court should lay down to govern the 
exercise of its discretion in this matter.The lear¬ 
ned Judges who decided Madho Ham's case (1) 
above referred to laid down one principle of 
considerable importance. This was that this 
Court would not iutorefere in the exercise of 
its powers of superintendance, where the sole 
ground upon which interference was asked for 
was that the decision of the Distriot Judge 
was against the weight of the evidence. We 
desire to stand by that principle. It is quite 
dear from the wording of section 36 of Act 
XVIII of 1879 that the Legislature intended 
to confer upon the Courts therein mentioned, 
including the Court of a District Judge, a very 
wide discretion in the matter. The Distriot 
Judge is authorised to frame and publish a list 
of persons proved to his satisfaction, by evi¬ 
dence of general ropute or otherwise, habitual¬ 
ly to act as touts. It has boon pressed upon 
us that the word 'touts’ as used in this section, 
refers baok to the definition in the preceding 
section No. 3 of the same Act. This is un¬ 
doubtedly so : but what is laid down in sec¬ 
tion 36 is that the District Judge has discre¬ 
tion to frame and publish a list of porsons 
who are proved to his satisfaction to behavo 
in the manner 6et forth in the definition 
of the word “tout” in section 3. The only 
qualifications imposed by the Act on the exer- 
oisc of this discretion are that the District 
Judge must bo satisfied by evidence of 
general repute ior otherwise, and, further, 
that no person's name is to be included in 
such a list until he has had an opportunity of 
showing cruse against such inclusion. We 
may say in this connection that we should 
certainly hold it a valid ground for inter¬ 
ference by this Court, in the exercise of its 
general powers of supervision, if the District 
Judge had disobeyed this latter direction and 


had included in his list of touts the name of a 
person who had never been allowed an oppor¬ 
tunity of showing cause against such inclu¬ 
sion. We return now to the obvious fact 
that it was never the intention of the 
Legislature to allow anything of the 
nature of an appeal against the decision of 
a competent Court under section 36 of Act 
XVIII of 1879. We cannot allow our general 
powers of supervision to be invoked so as, in 
effeot, to create a right of appeal which was 
never intended by the Legislature. In the 
cases now before us it is sought to bring the 
matter within the scope of the revisional 
jurisdiction, represented as falling somewhat 
short of the jurisdiction exerciseable by a 
Court of Appeal, by representing that the re¬ 
cord of the enquiry conducted by the District 
Judge disoloses as against each of the four 
persons whose petitions lie before us no legal 
or relevant evidence to warrant the finding 
arrived at by the District Judge that they 
habitually do act a6 touts. The plain fact of 
the matter is that, as regards each of these 
four persons, direct evidence was wanting; but 
there was laid before the Distriot Judge certain 
circumstantial evidence from whioh the Dis¬ 
trict Judge drew the inference as against 
each of these persons that they were 
habitually acting as touts. In our opinion 
it would be straining the powers of superin¬ 
tendence conferred on this Court and setting 
undesirable precedent, if we were to take 
it upou ourselves in overy instanco of this 
kind to oonsider whether the circumstan¬ 
tial evidenoe relied upon by a Distriot Judge, 
and set forth in bis order, was or was not 
evidenoe upon which we ourselves would have 
drawn the same inference. Wo think the 
Legislature intended that the Distriot Judg® 
should be master in bis own Court to tbis 
extent. The result is that we are not prepar¬ 
ed to interfere in any one of the four cases 
before us, and eaoh of tho applications staD s 
dismissed accordingly. 

K s _ D . Revision dismissed. 
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OUDH JUDICIAL COMMIS¬ 
SIONER S COURT. 

Second Civil Appeal No. 228 of 1922. 

Maroh 23, 1923. 

Present :—Mr. Kanhaiya Lai, J. C. 

SHANKAR DAYAL— Plaintiff- 
Appellant 
versus 

BINAYAK PRASAD and others— 
Defendants—Respondents. 

Transfer of Property Act {IV of 1882), s. Ill, appli¬ 
cability of — Will-Bight of residence, without power to 
grant lease devise of—Forfeiture. 

Section 111 of tho Transfer of Property Aot (loos not 
apply to a forfeiture claimed by reason of an infringe¬ 
ment of the provisions of a devise. 

Plaintiff was given under a Will a right of residence 
in a house without power to sub let. Ho sub-lot the 
house and defendants, who were the heirs of the 
testator, claimed th it the plaintiff had forfeited his 
right of re’idenoo under the Will. 

field (1) that seotion II1 of tho Transfer of Property 
Aot was not applioablo to the case ; 

(2) that in the ab-ence of a olau-o iu the Will pro¬ 
viding for a right of re-entry in cue a sub-leaso was 
granted by the plaintiff, the latter could not bo hold 
to have forfeited his right ol resideuco in the house. 

Appoal from the deoroo of the Additional Die 
trict Judge, Lucknow, dated the 3lot Maroh 
1922, setting aside the deoroo of tho Additional 
Subordinate Judge, Lucknow, dated tho 28th 
April 1921. 

Messrs. Niamat Ullah and liar Goviiul 
Dayal, for the Appellant. 

Mr. Makund Behan Lai, for tho Respond¬ 
ents 

JUDGMENT. —The dispute in this ap¬ 
poal relates to a houso situated in Luck¬ 
now which bolonged to Rup Chand. Rup 
Chaud had three brothers, Khub Chand, 
Sukhdhan and Ram Dayal. Khub Chand 
had a sou, Ram Lai, tho predecessor 
of the dofondants-rosi>ondents. flukhdhan 
had a son, Durga Prasad. Ram Dayal was 


the grandfather of the plaintiff-appollant. Rup 
Chand was living separately from his brothers 
and nephews. Ho died leaving a widow, 
Musammat Batasa, and a grand-daughter, 
Mnsammat Jairani, by a predeceased daughter. 
He made a devise by which he gave the 
entire property to his wife and his grand¬ 
daughter subject to the reservation that after 
his death and that of his wife one of tho houses 
was to go to Khub Chand and another to Sukh- 
dhau in propriotary right. By another clause 
of the Will it was provided that Ram Dayal 
and his descendants would he allowed to 
remain in possession of the third house now 
in dispute for their residence without any 
P°wer of sale, mortgage or leaso subject to 
the condition that they would have to pay 
tho rent of the said house to tho testator 
and his wife so long as they were alive 
and would bo entitled to apply the same 
thereafter to its repairs. It was further 
provided that after tho death of his wife and 
grand-daughter, if the latter died without 
leaving any malo issue, tho entiro property 
would vest in tho male issuo of his own bro¬ 
thers, Khub Chand and Sukhdhan. 

It is admitted that Ram Dayal was tho step¬ 
brother of tho testator, and that no proprietary 
right was given to him under tho said Will. 
The plaintiff-appellant is a pleader practising 
in •'■'itapur. The houso iu dispute was lot out 
by lrm to certain tenants. During his absence 
the defendants reconstructed a wall of that 
l »ouso and oponed a door facing the door of 
their own residential house. Tho plaintilT 
thereupon tiled tho prosont suit for an injunc¬ 
tion restraining them from interfering or 
meddling with his right to make constructions 
and repairs in tho said houso and to oxercise 
ether acts including the collection of rent in 
connection therewith. The defendants pleaded 
that tho plaintiff had forfeited his right of 
residence or tenancy by the denial of their title 
and also urged that they had a right to make 
the constructions complained of. 

The Court of first instance found that the 
plaintiff had not 6ot up any adverse pro¬ 
prietary right or forfeited his right of residence. 
It further found that tho defendants had no 
right to obstruct tho plaintiff in repairing the 
said house or re-building any fallen or dila¬ 
pidated poitiou thereof and granted an 
injunction accordingly. The lower Appellate 


696 


INDIAN OASES 


[1924 


AKHAJ KHALIFA V. RAMLAL MARWARI 

Court, however, held that there had been a 
denial of the title of the defendants by the 
plaintiff prior to the suit, that for a long time 
past the house in dispute had been sub-let by 
the plaintiff in contravention of the direction 
given by the Will, and that the plaintiff was 
not entitled to claim an injunction after he 
had forfeited his rights by his conduct. 

The plaintiff is not, however, a mere lessee. 
He was given certain rights by the Will, whioh 
were subsequently confirmed by an agreement 
executed after the death of the testator 
and his wife by Musavimat Jairani, Ram 
Lai, Durga Prasad and Ram Dayal. By 
virtue of the Will, Ram Lai was ouly given 
a right of residence in the house and to main¬ 
tain it in good repair out of the rent which 
would otherwise have boon payable after the 
death of the testator and his wife to the legal 
representatives of tho former. Section 111 of 
tlio Transfer of Property Act (IV of 1882) does 
not apply to a forfeiture claimed by reason of 
an infringement of tho provisions of a dovise. 
Tho Will does not provide for a right of re¬ 
entry in case a transfer or sub-leaso is made 
in contravention of tho terms thereof, and no 
right of forfeiture can bo exercised so long as 
tho plaintiff is willing to use the house for tho 
purposes for which it was assigned to him and 
does nothing inconsistent with tho terms of 
tho Will. If the plaintiff has sub-let tho house 
in tho past without any objection by the 
defondants, it is open to him now to rectify his 
error; and ho has a right to repair the house 
so long as he is ready to occupy it on the 
terms on which it was offered. The defend¬ 
ants have no right to ro-build a wall or open 
a door, so long as no material injury to their 
proprietary right or future right of reversion is 
threatened. Tho re-construction of the wall 
by tho defendants does not, however, in any 
way militate with tho uso of that houso by 
the plaintiff for tho purpose of his residence ; 
but the opening of tho door interferes with 
tho privacy of that house. It is open to tho 
plaintiff to close it. 

The appeal is accordingly allowed and the 
claim decreed for the injunction granted by 
tho Court of fiist instance to the plaintiff 
with half of his costs horo and hitherto. The 
defendants will, in tho circumstances, bear 
their own costs throughout. 

Z. K. Appeal allowed. 


PATNA HIGH COURT. 

Civil Revision No. 120 op 1923. 

June 19, 1923. 

Present :—Mr. Justice Mullick and 
Mr. Justice Bucknill. 

Sheikh AKHAJ KHALIFA— PETITIONER 

versus 

RAMLAL MARWARI and another— 
Opposite Party. 

Limitation Act (IX oj 1008), s. 14— Judgment-debtor 
adjudicated insolvent—Application by decree-holder to 
be entered in the schedule of creditors, rejection oj— 
Order oj adjudication, annulment of—Subsequent 
applicaticm for cxccuticm—Decree whether time-barred— 
Execution, whether can proceed. 

The petitioner made an applioaion on 1st August 
1017 to be declared an insolvent, and the order of ad- 
judication was made on 1st November 1917. N, a 
creditor obtained a Small Cause Court decree on 
tbo Prd August 1017. On 14th May 1921, the minor 
sons of N applied to the Insolvency Court to be enter¬ 
ed iu the schedule of oreditors but the application 
was rejected on 11 tlx February 1922. 'Ihe order of 
adjudication was eventually annulled on 27th 
Ootobor 1922. Thereupon a fresh aplioation was 
made for execution of tho decree ; 

Held , that tho rejection of the application asking 
that the names of the decree holdor’s sons bo entered 
in tho schedule of creditors was not due to any defect 
of jurisdiction and sectiou 14 of the Limitation Act 
did not apply ; 

(2) that time began to run against the deoree-holder 
from the date of hi* decree, viz., the 3rd August 1917 
and the dooreo was birred on tho date when applica¬ 
tion for leave to oxeoutc it was rnado ; 

(3) that the execution could not, therefore, proceed. 

Revision from an ordor of the Subordinate 
Judge, Manbhum, dated the 20th January 
19 23. 

Mr. Atul Krishna Ray f for the Petitioner. 

Mr. P. C. Roy % for tho Opposite Party. 

JUDGMENT. 

Mullick, J. —This is an application under 
6cctiou 25 of the Provincial Small Cause 
Courts Act against an order passed by the 
Subordinate Judge of Manbhum on the 20th 
January 1923. The petitioner made an appli¬ 
cation on the 1st August 191 i to he declared an 
insolvent. Ou tho 1st November 1917 the 
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Court made an order of adjudication. On the 
3rd August 1917 a oreditor, named Nagarmull, 
the predooessor of the opposite party, got a 
Small Cause Court deoree for Rs. 260. On the 
14th May 1921 the minor sons of Nagurmull 
applied to the Insolvency Court to he entered 
in the schedule of creditors but on the 11th 
February 1922 that application was rojected. 
On the 23rd March 1922 the District Judge 
called upon the applicant to make an appli¬ 
cation for his discharge and on the 27th 
October 1922, as the applicant did not 
comply with that order, the Distriot Judge 
annulled the order of adjudication. Thereupon 
the opposite party made an application to the 
Subordinate Judge for the execution of their 
bmall Cause Court decree. On tho 20th 
January 1923 tho Subordinate Judge held 
that the decree was not barred by limitation 
and that execution should proceed. Against 
this order the present application for revision 
has been made by tho applicant. 

Now, if the Insolvonoy Act of 1920 applies to 
the case, then it is clear that, under section 78, 
tho decree-holder is entitled to a suspension of 
the period of limitation during the insolvonoy 
proceedings provided ho has proved his debt 
m the manner required by the Act. It in ad¬ 
mitted that he has not proved his debt and, 
therefore, if tho Act of 1920 applies to the 
case the decree-holder cannot he permitted to 
maintain lii b execution application. 

If, on the other hand, the Insolvanoy Act of 
190/ applies, then thoro is nothing in tho Act 
which entitles the decroe-holder to a suspen¬ 
sion of the period of limitation between tho 
date of application, that in, the 1st August 
1917 and tho date when tho adjudication wan 
net aside, namely, the 27th October 1922. 

The only mode in which tho learned Coun¬ 
sel for tho oppon’te party seeks r.o save limita¬ 
tion inliy a resort to section 14 of tho Limitation 
Act. He points out that on the 16th January 
1920 the decree-holder made an application to 
the Insolvency Court asking that his name 
should lie entered in the schedule of creditors 
and that on tho 1 1th February 1922 tho Sub¬ 
ordinate Judgo disposed of that application 
with the remark that it could not bo enter¬ 
tained because it had not hoen supported by 
affidavit according to law. In my opinion tho 
rejection of that application of the 16th Janu¬ 
ary 1920 was not due to any defect of 
I G-83 


jurisdiction and section 14 of tho Indian Limi¬ 
tation Act is Dot applicable. 

That boing so, time began to run against the 
decree holder from the date of his decree, 
namely, the 3rd August 1917, aud on the date 
when he applied to the Subordinate Judge for 
leave to execute the decree was barred. 

Therefore, whebhor the Act of 1920 or the 
Act of 1907 is applicable, in either case, the 
deoree is barred by limitation. 

In my opinion the learned Subordinate 
Judge was wrong in allowing the execution to 
proceed. His order will, therefore, be set 
aside and this application will be allowed with 
costs : hearing foe one gold nohur. 

Bucknill, J. —I agree. 

K. S. D. Revision allowed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

i 

First Civil Appeal No. 38 of 1922. 

August 6, 1923. 

Piesent —Messrs. Dalai, J. C. and 
Gumming, A. J. C. 

BADRI SALI —Defendant—Appellant 

versus 

BALBHADDAR SINGH and another- 

Plaintiffs and RAGIIUNATn SINGII 
—Defendant -Respondents. 

I 

M-iiu ious proscctui m— l .r.ocen&s of accused—Doubt 
as to 'iuiit— Selling l„ ui tli motion—Qmicsdoa inert- 
minuting rntioctut person . 

Ii: an action for ravlicious prosecution the plaintirt 
ha> to p-ove,— 

(1) that he was prosecute! by tho defendant. 

(2) that he was innocent of the ohargo upon wh : cb 
he w;h tried, 

O) that the provocation was instituted against him 
without any reasonable and probable oauae. 
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( 4 ) that it was duo to a malicious intention of the 
defendant, and not with a mere intention of carrying 
the law into elleot. 

There is malicious proseoution if a person is in¬ 
nocent and is falsely prosecuted, but'tho faot that a 
guilty person is prosecuted for private ends and not 
from a sense of helping the cause of justice is im¬ 
material. By itself malioe is not actionable. 

To sucoeed in an action for malicious prosecution 
it is not enough for the plaintiff merely to raise suoh 
doubts regarding his guilt as were sufficient to save 
him from oonviotion. 

If a Court take3 action as the result of prior mali¬ 
cious proceedings originated by the defendant, the 
latter oannot e-oape liability on the excuse that the 
Court had acted of its own motion. Inquiry should 
be aimed at a discovery whether the Court in taking 
action was or was not influenced by the proceedings 
of the defendant. 


When in a criminal proceeding instituted against 
him, a person makes a confession incriminating 
another person as his accomplice, as a result of which 
the latter is also involved in the proseoution, the 
responsibility for starting pruseution as against him 
rests on the former. 


Appeal from the decreo of the .■oubordioato 
Judge, Kheri, dated tho 15th May 1922. 

Mr. Bishcshwar Nath Srivastavn, for the 
Appellant. 

Messrs. A. P. Sen and Bam Prasad, for the 

Respondents. 

JUDGMENT . —The plaintiffs, who are 
uncle and nephew, by name Balbhaddar Singh 
and Bachchu Singh, instituted a suit in the 
Court of the Subordinate Judge of Kheri against 
a Bania Badri Sah and a Thakur Raghuuath 
Singh for recovery of damages to tho amount of 
Re. 10,000 for malicious prosecution. Tho Buit 
was decreed ex parte against Raghuuath Singh, 
who has not appealed, and decreed after con¬ 
test against Badri Sail who has brought the 
present appeal. As a preliminary to an inquiry 
into the issue arising in the civil suit it will bo 
convenient to summarize tho main facts of the 
criminal prosecution. 

One Sheo Bakhsh Singh was apparently 
murdered on the night between the 17 |l8th 
September 1919. Ilis body was afterwards 
discovered in the house of Raghunath bingh 


(defendant No. 2 of this suit) on 20th Septem¬ 
ber. The deceased was called by one Teja Nao, 
about 16 years of age at the time, to the 
house of Raghunath Singh before or soou after 
dark on the 17 th of September and was not 
seen alive again by the inhabitants of the 
village. Sheo Bakhsh Singh, Teja, Raghunath 
Singh the plaintiffs’ and the appellant Badri all 
live in the samo village Mohiuddinpur. Raghu¬ 
nath Singh is said to have confessed in the vill¬ 
age on September 20th that he, Teja and the 
plaintiffs of this suit had killed the deceased 
whose corpse was in his house. He was 
taken to the police station of Pasgawan by his 
father Hazari, the appellant Badri and an¬ 
other man Bharath (Court witnoss No. 1 in 
this suit). He made, a confessional statement 
there as report of the occurrence of murder, 
was arrested and put in the look-up. The 
Sub-Inspector of Pasgawan Ahmad Husain 
(D. W. l) afterwards recovered tho dead body 
from a room in the house of Raghunath singh 
and also the dead man’s shoos and lathi, 
which were found in another room. In the 
room where tho lathi and shoes were discover¬ 
ed tho Sub-Inspector found on a wall what 
looked like stains of blood According to tho 
Sub-Inspector Teja also made a statement to 
him inoriminatiug himself, so ho arrested Teja 
and sent for Raghunath Singh from the polioe 
station. Subsequently, after Raghunath Singh 
had pointed out tho dead body and the two 
articles belonging to thedeooased, he sent Ra¬ 
ghunath and Teja to Sibapur to have their con¬ 
fessions recorded. These confessions were 
reoorded on the 24th September. The polioe 
did not find the plaintiffs in the village and did 
not arrest them. The polioe did not prosecute 
them. The Magistrate who inquired into the 
oase of Raghunath Singh and Teja had the 
plaintiffs arrested by issue of a warrant an 
held a joint inquiry prior to commitment in 
their oaso also : tho plaintiffs were discharged 
on 30th Deoomber 1919 (Ordor Exhibit 8/1. 
and Raghunath Singh and Teja were commit¬ 
ted to tho Court of Session. The Sessions 
Judge issued notice to the plaintiffs to 8 ] 10 ^ 
cause why they should not be committed a 
well, but discharged the notice on 27 bh i aro 
1920 (Ex 95). In tho Sessions Court Kagnu- 
nath Singh and Teja retraoted their confessions 
(Exhibits 85 and 97) and were'fitted 
tho Sessions Judge on 26th April 1920. 
Raghunath Singh and Teja retracted their 
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6tatomGnbs in the Sessions Court they both 
alleged that they were tutored by Badri Sah, 
defendant-appellant, to implicate the plaintiffs. 

To oomplete the history of action in the 
Criminal Courts, details of aotion taken by the 
plaintiffs to prosecute the defendants under 
section 211, Indian Penal Code, may be 
stated. They applied for sanction which 
was granted by the Magistrate on 14th Sep¬ 
tember 1920 (Ex. A-5) but revoked as regards 
Badri, appellant, by tho Sessions Judge on 6th 
November 1920 (Ex. A-6). After Raghunath 
had been examined as a witness for the plaint¬ 
iffs in tho Civil Court on 19th December 
1921 the plaintiffs withdrew from his proseou- 
tion on 13th February 1922 (Ex. A 9). The 
present 6uib was instituted on 9th December 
1920. 

In an action for malicious pro6eoution the 
plaintiff has to prove :— 

(1) that he was prosecuted by the defend¬ 
ant ; 

(2) that he was innooent of tho charge 
upon whioh he was tried ; 

(3) that tho prosGoutiou was instituted 
against him without any reasonable and pro¬ 
bable oause ; 

(4) that it was due to a malicious inten¬ 
tion of the defendant, and not with a mere 
intention of carrying tho law into effeot. 

It is difficult to summarize tho exact find¬ 
ings of tho lower Court, but wo think that wo 
are right in concluding from the judgment 
that in its opinion not only tho plaintiffs but 
Raghuuath Singh and Tcja were innocent of 
the crime, that Badri tutored Raghunath 
■Singh to repeat tho story of his confession 
knowing well that it was false and that Badri 
aoted through malioe duo to long standing 
onmity between him and tho plaintiffs. In 
this view of tho caso no question of reasonable 
and probable cause arises when Badri invented 
a false story oi tho plaint.lie' complicity in the 
crime of tho murdor of Shoo Bakhsh. In our 
opiuion tho two main issues iu tho case arc (1) 
whother the plaintiffs have proved themselves 
to bo inuocont of tho charge of murder, and (2) 
whether Badri instigated Raghunath to irnpli 
cate the plaintiffs falsely. Before entering 
upon a determination of these issues wo desire 
to brush aside the argument of tho appellant's 


learned Counsel that there was no prosecution 
of the plaintiffs directly consequent on "the 
confession of Raghunath Singh. He has 
relied on the reasons given by the Magistrate 
for the issue of warrants against tho plaintiffs. 
In his order of discharge the Magistrate 
has noted : " 1 examined Musammat Par- 
bati, Mula and Girdhari Lai on the 27th 
October 1919 : as the evidence of all these 
three witnesses implicated Ilalbhaddar Singh 
and Bachohu Singh I issued a warrant 
against them.” It was argued (l) that 
prosecution was ordered by Court and 
not undertaken by the defendant-appellant, 
and f2) that the basis of that prosecution was 
the testimony of three witnesses and not tho 
confession of Roghunath Singh, evon pre¬ 
suming that it was brought about by the 
appellant Badri. If a Court takes aotion as 
the result of prior malicious proceedings 
originated by tho defendant, the latter cannot 
esoape liability on tho excuso that the Court 
had acted of its own motion. Inquiry should 
be aimed at a discoverey whether the Court 
in taking action was or was not influenced by 
the proceedings of the defendant. The 
Magistrate was not examined as a witness in 
this suit on behalf of tho defence ; and we 
cannot accept the words quoted above to im¬ 
ply that he had not taken into consideration 
the main basis of the prosecution, which was 
the coufossion of Raghunath Singh. In our 
opiuion the Magistrate’s moaning is that the 
testimony of the three witnesses appeared to 
corroborate tho confessions of Raghunath 
Singh and Toja and such corroboration impelled 
him to take action against the plaintiffs. 

In our opinion the plaintiffs have not suo- 
oeeded in proving their innocence of the 
charge of murder. It must be remembered 
that the burden lies on them in this civil 
litigation to provo their innocence ; and it is 
not enough for thorn moroly to raise such 
doubts as rogards their guilt as were sufficient 
to save them from commitment to the Court 
of .Session. The learned Counsel for tho 
appellaut gave up tho theory of the lower 
( ourt that Raghuuath .Singh and Teja as 
well as the plaintiffs were iunoceut. His 
theory was that they had actually committed 
the murder. The dead body was buried in 
Raghunath Singh s house on tho night of 
uho 17th September during the absenco of his 
lather Hazari and on IJazaris return on the 
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20th Raghunath Singh was unable to hide 
the presence of the corpse in the house 
and confessed his guilt to his father. He 
and his father thereupon went for advise to 
Badri who took advantage of the situation to 
induce Raghunath Singh to implicate the 
plaintiffs. Badri held out the hope that 
Raghunath Singh would be made an approver. 
In support of this theory the learned Counsel 
pointed to the testimony of his two witnesses 
Bhikhari (No. 12) and Debi Sahai (No. 14). 
Bhikhari’s statement is as follows :— 

“ One day before the cropse was fouud I 
saw Raghunath at Badri Sab’s house. I was 
told by my wife that I was wanted at Badri 
Sab’s house to help in the kitchen as some 
guests had arrived at Badri Sab's house. When 
I wont there Badri Sah and Raghunath Singh 
were not present. At abour 4 jhnris after that 
when I went into the house to ask for ghi 
I saw Badri and Raghunath sitting uuder a 
chappar at the entrance to Badri’s house. 
Badri Sah told Raghunath Singh that if he 
did not leave out the names of Balbhaddar 
and Bachchu Singh he would save him.” 

This story sounds improbable ; ' it i6 
not likoy that Badri would have waited 
till next day to take Raghunath Singh 
to the police station if he had known of 
the murder on the 19th S 0 ptomber. The 
learned Judge of the lower Court has effec¬ 
tively summed up in his judgment reasons for 
disbelieving this witness. He cays :—" The 
reason given for which he happened to be at 
the house of Badri at the time is not very 
convincing. Ho is cultivating piaintiUs laud. 
His brother was servant of the plaintiffs for 
somo time. Ilis brother’s wife is still em¬ 
ployed by the plaintiffs to draw water. He 
has boon ejected by Badri from a tank in 
which he 6owod wateruuts. He was not 
produced to prove this incident in the case 
brought under seotiou 211, Iudiau Penal Code.” 
No weight can be given to the opinion of the 
learned Judge when in a subsequent part of 
the judgment he relies upon the testimony of 
this witness. The witness Debi Bahai says 
nothing pertinent to tiie matter of tutoring. 
Ho deposes to seeing Raghunath •"high at the 
bouse of Badri on the morning of the 2Uth 
September. Badri himself admits that Raghu¬ 
nath Singh and his father spoke to him on the 
morning of the 20th of September, the differ¬ 


ence is only as to location. Badri stated that 
this was done outside the house of Bhujarai. It 
will not be difficult to induce a witness to 
depose to a change of place. This knowledge of 
the witness was not brought to light till more 
than two years after the ocourrence The 
Counsel next argued that Badri’s story that 
Raghunath Singh confessed iu the presence of 
Bhujarai and Bharath bad been disproved. It 
is truo that these witnesses have appeared on 
behalf of the plaintiffs and given a lie to 
Debi. Bhujarai is a cripple and old, and was 
not expected to go to tho police station. 
Bbarath, however, wont to the police station; 
and if the confession was not made iu his pre¬ 
sence by Raghunath Singh in the village no 
reason is apparent why he should have taken 
the trouble of walking three miles to Paaga- 
wau with tho party. His statement is that 
about ono pahur after sunrise he was sitting 
at a well in the villago when he saw Raghu¬ 
nath Singh, Badri Sah and Hazari coming 
from the direction of the villago. He accom¬ 
panied the party at the request of Hazari. 
He denied having heard tho confession of 
Raghunath Singh at the house of Bhujarai. He 
is, however, a Thakur and would naturally 
favour the plaintiffs. This witness, however, 
admits that on tho way to tho police station 
Hazari told him that Baohoha aud Balbhaddar 
had got bis son to murder Sbeo Bakheb. 
There is another important point whioh falsi¬ 
ties the testimony of this witness. In the 
police report (Ex. A 1) where Raghunath Singh 
mudo his coutessiou over again lie stated: ' My 
father went aud told Badri Sah, who said 
what rolieuoe can there he plaoed on what 
you oay V Bring Raghunath Singh to Bhujarai's 
Chaupal and if ho says, I will acoept.' Then 
my father took mo to Bhujarai’s door where 
Bhujarai, Bharath Singh and Badri Sail all 
three wore sitting. I told them all these 
facts.” It will be remembered that this 
report was made at the police station in the 
presence of Bharath Singh aud presumably in 
Ins hearing. Yet there is no note in the report 
that Bharath Singh denied the allegation made 
in tho report by Raghunath Singh of his 
having made tho confession in the presence of 
Badri, Bahaiatii Siugli and Bhujarai. It so 
happens that both Bharath oingh aud Bhuja- 
rai are under the inffuenoe of the plaiutiffSi 
auJ iu consequence they tailed to support 
Badri s statement in the Criminal Courts, 
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Bharath Singh's brother has been in the 
plaintiffs' service for a considerable time, 
Rhujarai tried to minimize his business rela- 
sions with the plaintiffs, but they were dis¬ 
closed by Bharath Singh who stated " Bl.uja- 
rai is the dasaundhi (receiving 1110th of the 
produoe for services rendered) of the plaintiffs, 
of the tenants in the village and all persons 
in the village including the. lamas. He holds 
muafi, from the plaintiffs. ’ Instead of the 
testimony of these two witnesses falsifying 
Badri’s story we have come to the conclusion 
that they have made incorrect statements to 
help the plaintiffs. 

The Counsel asked what was the motive 
for the plaintiffs to murder Sheo Bakhsh. 
Two motives were alleged (l) that the plaint¬ 
iffs desired possession of Sheo Baksh’s house, 
and (2) that the plaintiff Bachehu and Raghu- 
nath Singh had an intrigue with Shoo Baksh s 
wife. The lower Court is mistaken in think¬ 
ing that Raghunath made no mention of 
tho house affair in his confession. In the 
very 6rst sentence of Ins confession (Ex. A. 3) 
he said!— Balbhaddar Singh and Bachchu 
Singh said ‘if you kill Sheo Bakhsh we shall 
give you Its. oOO as reward and we cau take 
his house a6 it is very convenient to us. " 
The intriguo theory is ridiculed for reasons 
that two paramours of a woman would bo 
rivals and would not jointly kill the husband, 
and that an uncle would not help his nephew 
in 6uch an immoial object. Such a motive is 
perhaps improbable, but no other motive lor 
the murder of Sheo Bakhsh has so lar been 
di6olosed. Sheo Bakhsh’s mother insists that 
hiB wife had no intrigue; so even Raghunath 
Singh could not have lmd that object in killing 
Sheo Bakhsh, yet tho plaintiffs’ Counsel him¬ 
self conoeded that Raghunath Singh must 
have had a hand in committing tho murder. 
Sheo Bakhsh was a strong idle man under 
polioe surveillance, and may have given 
umbrago to tho plaiutiffs in various ways. 

The next argument of the learned Counsel 
was that if tho plaintiffs lmd taken part in 
the murder Raghunath .-'ingh and Tcja would 
not have retracted their confessions in tho 
Sessions Court and would not have alleged 
that they woro tutored by Badri. There is no 
force in 6uch an argument. When Raghunath 
rtingh and Toja found that they were not 
made approvers the only way open to them 


to osoape a senbence of hanging was to 
retraot their confessions. In Raghunath Singh's 
statement in the Sessions Court (Ex. 80) there 
is one uoticeable omission whioh proves it not 
to be genuine. There cau be no question 
that his father took a prominent part in the 
events of the morning of 20th September, yet 
the statement contains no mention whatsoever 
of the part played by his father that morning. 
Te Ja stated (Ex. 97) that Badri Sah went to 
his house at noon on tho 20th September to 
tutor him. Obviously, he has mentioned'the 
time at random, and has been oaught in 
fixing upon a time which is not probablo. 
The report was made by Raghunath at noon 
and Badri was present at the polioe station at 
the time. The party must havo loft the 
village, whioh is three miles from tho police 
station, before II a. m. Badri stated that he 
rcaohed the village on his return from tho 
polico station after tho Sub-Iuspcctor had 
arrived there; aud the Sub-Inspector has also 
stated that Badri appeared before him after 
ho had recorded some statements. It will 
he noticed that in this statement lVja 
omits all mention of his statement to 
the police. Ho has denied fetching Sheo 
Bakhsh to tho house of Raghunath Siugb 
on the night of the 17th ; this is certain¬ 
ly false as is apparent from the fact 
that from tho very beginning MusummU 
1 arbati, mother of Sheo Bakhsh (D. W 3) 
has asserted that Teja fetched her son from 
h«r house that night In the lower Court 
Kagbunath Singh adh< rod to his confession. 
He was produced as a witness on behalf of the 
plaintiffs. It was argued by the plaintiffs' 
learned Counsel here that tho plaintiffs were 
cheated into the belief that Raghunath would 
toll tho truth and ■•xpose Badri’s tutoring It 
appears, however, from the lower Court’s 
judgment that tho plaintiffs did nob expect 
H orn Raghunath .Singh a statement other than 
wliab ho actual!y made. Raghunath must 
have fulfilled the plaintiffs’ expectations be¬ 
cause tho piaintiffs withdrew from his pro¬ 
secution subsequent to his statement. Tho 
ower Court observes with reference to Teja’s 

S?r°v' ,y : 6,9 oul V Vabi,, « M.U of Mohan 

* • » a *° !* thc s,stor s Bon of one of tho 

p.aiut.ffs. Defendant has attempted to show 
t 'At ieja had lelt tho village and has been re¬ 
cently brought over again by the plaintiffs' 
who have thus ingratiated themselves iu his 
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favour to obtained bis evidence. While this 
attempt of the defendant has failed there are 
ample reaeons for the view that Teja, if he 
would be partial to anybody, would be partial 
to the plaintiffs and not to the defendant with 
whom no connection whatever is shown.” The 
learned Judge concludes by saying that Teja’s 
statement must bo accepted with very great 
caution. 

There is thus neither direct nor circumstan¬ 
tial evidence to lead to the inference of the 
plaintiffs’ innocence. On the other hand, 
thero is cause for suspicion that they were 
guilty. At the time of the occurrence Raghu- 
nath Singh was 18 and Teja 16 aDd oue 
of them a nao. We quito agree with the obser¬ 
vation of Sheo Bakbsh’s mother that these 
two boys could not have killed Sheo Bakbsh, 
who was a wrestler, even if they got him at a 
disadvantage,without disturbing the neighbour¬ 
hood. Thero is overy reason to suppose that 
the boys were helped by maturer men. They 
had accomplices and Raghuath Singh has 
asserted throughout, excopt once in the Ses¬ 
sions Court when such a statement would 
havo resulted in his hanging, that tho accom¬ 
plices woro tho plaintiffs. Immediately after 
tho night of tho 17th, tho plaintiffs disappeared 
from tho village, though Balbhaddar was 
headman of tho village. The Sub-Inspector 
has deposed that they never turned up during 
the police investigation, and when the Court 
issued a warrant they were not arrested but 
appeared in Court on 17th Novembor 1919. 
"Wo hold that the plaintiffs have failed to 
prove their innocence of the crime. 

Instigation by Badri is said to be proved 
fromBadri’s oonduot. Tho shifting manner in 
which he gave evidence created a very bad im¬ 
pression on the Judge of tho lower Court. It is, 
however, well known that litigants will never 
adopt a straightforward attitude, and do consi¬ 
derable harm te themselves by prevarication 
and attempt at denying well established facts, 
lie minimized the bitter enmity between him¬ 
self and tho plaintiffs, and he tried to mako 
out that ho was reluctant to accompany 
Raghunath and llazari to the police station, 
that he took no interest in collecting pro¬ 
secution ovideuce for the case and that money 
was lent to Raghunath Singh for his defence 
by bis nephew and non by him, when in rea¬ 
lity he and his nophew are joint. Such 


demeanour and behaviour, however, do not by 
themselves prove that ho instigated Raghu¬ 
nath Singh, though they would be circum¬ 
stances to raise a presumption of suoh an 
instigation if he had an opportunity to that 
end. The two issues of the plaintiffs’ 
innooence and Badri’s tutoring run into each 
other aDd this has led the plaintiffs' learned 
Counsel to advance an ingenious theory He 
argued that when the plaintiffs’ innooenoe was 
proved it must be presumed that Raghu¬ 
nath was tutored to implicate them, and the 
inevitable conclusion would he that the 
tutoring was done by Badri. One need not 
cavil at the conclusion that we have already 
shown tho premises of the plaintiffs’ innooenoe 
is wroDg. The learned Counsel pointed out that 
Badri's story of Raghunath Singh having made 
a confession in the presence of Bhujarai and 
Bharath was disproved,, that he acoompanied 
Raghunath to the police station, that be was 
the first to give evidenoo to the police, that 
he went inside Parbati’s house, after Parbati 
made a statement to the Sub-Inspector (this is 
deposed to by the Sub-Inspeotor), that be 
denied the facts of his nephew Chhedi accom¬ 
panying Raghunath Singh’s mother to Court 
during the oriminal proceedings, though this 
is admitted by hor, and of his lending money 
to Raghunath for his defence, that the pleader 
ongaged by Raghunath Singh during criminal 
proceedings and by him in the Civil Court 
below was tho samo gentleman and that he 
attended all the hearings during the oriminal 
Trial. We do not agree that Badri’s story 
of the confession having been made in the 
presence of Bhujarai and Bharath has been 
disproved; his going insido Parbati’s house od 
20th September was an incident deposed 
to by the Sub-Inspeotor more than two years 
after tho event; and we aro not prepared to 
trust the Sub-Inspector’s memory. Nor is 
the precise significance of the inoident itself 
particularly apparent. The other inoidents 
prove Badri’s interest in the prosecution, but 
do not indicate that he tutored Rughunatu 
Singh. The other oircumstances alluded to 
on behalf of the plaintiffs were the positive 
evidence of Teja in the lower Court that he 
was tutored by Badri, the statements of Teja 
and Raghunath Singh before the Sessions 
Judge, and the tostimoney of the two witness¬ 
es Bhikhari and Debi Sabai. All these points 
we have considered iD detail above and have 
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refused to rely on them as proving the plaint¬ 
iffs’ innooenoe. They do not prove tutoring 
by Badri either. 

We have not entered into details of long 
standing and bitter enmity between Badri and 
the plaintiff. It is a circumstanoe wo have 
borne in mind in woighing the evidence pro¬ 
duced by the plaintffs. The onm’ty may have 
led Badri to inter :sb himself in the criminal 
proceedings, in order to get rid of his ene¬ 
mies, and not from a sonse of helping 
the cause of justioe. There would he malioo 
for malicious prosecution if the plaintiff's had 
boen innocent and the defendant had falsoly 
prosecuted them. By itself malice is not 
aotionable. 

The plaintiffs’ learned Counsel picked out 
one sentence from Badri’s statement and took 
it as an admission on Badri’s part that he had 
no reasonable and probable oause for helping 
in the criminal proceedings. His words were : 
‘ I cannot say, and it was not my belief, that 
Bachohu and Raghunath Singh killed Sheo 
Bakhsh in concert because both of thorn 
wero in illogal connection with his wife.” 
(Printed record p. 88 f). It was sought to 
interpret these words into a belief of Badri 
that Bachchu and Raghunath wero innocout. 
The real meaning is that he did not accept the 
motive of tho murder to bo the joint intrigue 
of Bachchu and Raghunath with tho wifo of 
Shoo Bakhsh. Later on, Badri stated definitely: 
I believed Raghunath to havo been making 
a true statement about the murder and 
about tho plaintiffs having -participated 
in it and, therefore, I went to tho Tliana 
at tho time the report was made.” Wo 
have nob understood what tho learned 
•ludge means by the following observations in 
deciding issuo No. 2 : Tho learned Pleader 

for the d« fondant has, howevor, admitted that 
instigation under tho circumstances of the pre¬ 
sent case would ho actionable and would ho 
governed by tho samo principles of law as 
malicious prosooution oven if it is not that 
wrong itself as commonly known.” If tho ob¬ 
servations mean that Badri would bo liablo to 
damages, even if bo was held not to bo guilty 
of malicious prosecution, wo do not agree. The 
plaintiff's learned Counsel Mr. Sen admitted 
that it was nob possible to take up any such 
position. 


We hold that the plaintiffs have failed to 
prove their innocence or that they wore 
prosecuted by the defendant Badri by instigat¬ 
ing Raghunath to implicate the plaintiffs. The 
plaintiffs' suib, therefore, ought to have failod. 

To make this judgment complete we may 
say a word about the damages. Tho plaint¬ 
iffs gave details in List A under different 
heads of damages sustained by them to tho 
amount of Rs. 18,726 and sued for Rs. 10,000 
out of that sum. It was argued that the plaint¬ 
iffs must bo considered bo havo relinquished 
their claim in that proportion under evory 
head. Such an inference does not necessarily 
follow. We think that tho plaintiffs were 
entitled to provo damages up to a sum of 
Rs. 10,000. They have been allowed Rs. 2,126 
under heads 3 to 12 correctly. Tho other 
items allowed by the lower Court are :— 

18. Montal anguish ... Rs. 5,000. 

19. Physical pain ... „ 874. 

20 Disgrace and contempt .. „ 2,000. 

Tho plaintiff Balbhaddar himsolf 1 las nob 
described what his mental anguish was. ITo de¬ 
posed that his brother, who is not a party to 
this suit, lost his sonsoa, hut did nob allege that 
ho himsolf did. No physical pain is allegod any¬ 
where in his statement. As to disgrace 
and contompt his statement was 'No relation 
of mine said to mo that I was lowered in 
his estimation on account of this case. No¬ 
body expressed to me that I was lowered in 
dignity on account of anything done to me in 
tho case. Except that I would take it highly 
derogatory to a person of ray position and 
hrothorhood to ho handcuffed, thoro is no 
reason for my saying that T was lowored in 
tho estimation of my brotherhood. ” IJo 
alleges that ho was handcuffed for a few 
minutes in tho Court of ’-'ossiou between his 
arrest and release on hail. This story has not 
been supported by any reliable ovidonco. Wo 
are of opinion that tho plaintiffs were not 
entitled to any damages in excess of Rs. 2,126. 

In the result wo discharge the decree of tho 
lower Court and dismiss tho plaintiffs' suib 
with costs of both tho Courts. 

n - Appeal allowed. 
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BOMBAY HIGH COURT 

Original Civil Appeal No 59 of 1923. 

January 23, 1924. 

Present : -Sir Norman Macleod, Kt„ Chief 
Justice, and Mr. Justico Shah. 

RTJ3TOMJEE HEERJTBHAI—Defendant 

—Appellant 

versus 

COWASJEE DADABHAI -Plaintiff- 

Respondent. 

Practice—Original Side—Costs to several respondents 
— Order, meaning of. 

Where, on the Original Side, more parties than one 
appear a* defendant*, or respondent-. and the deoree 
or order directs payment of the defendants or respon¬ 
dents’ oo«t-- by the plaintiff or appellant, the order 
mu«t he taken to mean that the losing party should 
only pay one -efc of oo=ts to he divided amongst the 
successful parties- Tf the latte- appear separately 
and want separate s©t= of cast®, an application mu=t 
be made on their behalf at the time when judgment 
is delivered for separate sets of costs, and an order 
obtained to that effeot 

Mr. M.C. Setalvnd, for the Appellant. 

"Mr. Kango., for the Respondent. 

JUDGMENT. —This was an originating 
summon* filed hv one trustee against his co- 
krustoes for the determination of tho following 
question : — 

Whether the defendants should not be 
ordered to execute a deed of appointment ap¬ 
pointing Dinshaw D. Romer as a trustee of the 
premises mont’oned in the deed of declaration, 
dated June f>, 1919, referred to in the plaint 
in place and stead of Cowasjee Maneckjee 
Itustomjeo, deceased.” 

At tho hearing of the summons the second 
defendant was absent, while Counsel appeared 
for the plaintiff, the first and third defendants 
respectively. The answer to tho question was 
that the defendants were hound to execute a 
deed of appointment. The costs of plaintiff 
and third defendant as between Attorney and 
client were to come out of trust funds, and 
the first defendant was directed to bear his 
own costs. 

From that judgment the first defendant 
appealed. lie made the plaintiff and the 
second and third defendants respondents. At 
the hearing of tho appeal tho second defendant 
was absent while separate Counsol appeared 
for tho plaintiff and tho third defendant. The 
appeal was dismissed with costs 


No application was made to the Court at 
that time to ascertain whether separate sets of 
costs were allowed to the plaintiff-respondent 
and the third defendant-respondent. The 
draft decree was drawn up. The first and the 
third respondents appeared by one set of 
attorneys, and in the draft it waB directed 
that the appellant should pay the costs of 
the first and the third respondents of the 
appeal. The appellant objected and altered 
the draft, so that it contained a direction that 
the appellant should only pay one set of costs 
to the respondents. 

In consequence of that dispute, the suit has 
been set down before us for speaking to the 
minutes of the decree. We have been told 
by Counsel for tho ‘respondents that it has 
been the practice on the Original Side of this 
Court to ooustrue au order or deoree in a 
suit where more than one party appears as 
defendant or respondent, directing payment of 
the defendants’ cr respondents, each by the 
plaintiff or appellant, as meaning that eaoh 
defendant or respondent appearing is entitled to 
costs from the losing party. I and my learned 
brother are not aware of euoh a practice, and 
no authority has been oited before us in whiob 
such a praotieo lias been confirmed by a 
decision of this Court. We think that when 
such parties appear separately then an 
application should ho made at the time when 
judgment is delivered in their favour with 
costs for separate sets of costs. That is the 
invariable practice on the Appellate Side, and 
unless such an application is mado an order 
like the one which has bcon made in this 
appeal must be taken as meaning that the 
losing party should only pay one set of costs 
to lie divided amongst tho successful parties. 
In any event, it is certain that if the respond¬ 
ents had applied for separate sets of costs we 
would not have allowed them. There was 
uo necessity whatever for soparate appear¬ 
ances on behalf of the plaintiff and the third 
delendant. Therefore, the decreo will be 
settled as altered by the appellant. 

No order for costs. Order accordingly- 

Attorneys, for the Appellant : Messrs. 

1 Yadia, Gandliy d Co. 

Attorneys, for the Respondents : Messrs. 
Menuanji.tKola d Co. 
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RANGOON HIGH COURT. 

Special Second Civil Appeal No. 155 of 

1922. 

Ootober 16, 1923. 

Present :--Mr. Justice Hoald and Mr. Justice 

Lentaigoe. 

MA HMON— Defendant—Appellant 

versus 

MAUNG TIN KAUK— Plaintiff— 
Respondent. 

Burmese Buddhist Law —F.x p.irte divorce — Parties 
previously married. 

Whore parties to a Burmese Budhhist marriage have 
been previously married, there is no right of divorce 
at the more caprioe of one party against tho will of 
the other party and without proof of misconduct or 
default on tho part of tho other party. 

Case-luw reviewed. 

Stnible. —Iho law is the same in the oaso of parties 
who have not boon previously married. 

Appeal against the decree of the District 
Court, Toungoo, in Civil Appeal No. 20 of 
1922. 

Mr. Lambert, for tho Appellant. 

Mr. Ualkar, for the Respondent. 

FACTS. — Tho facts of the caso are fully 
sot out iu the following preliminary order of 
Ueald, J. 

Respondent sued for divorce from appellant 
on tho grounds that she was grossly disobe- 
diont, that she had joined the Young Women's 
Buddhist Association without liis consent, that 
she had attended a conference of that Associa¬ 
tion and mado speeches, that she had taken part 
in politics in defiance of his wishes and in order 
to injure him as a Government servant, and that 
she had falsely charged him with being a mem¬ 
ber of the Young Men's Buddhist Association 
whon he had actually resigned his membership 
of that Association, lie said that he was 
willing to forego any claim to share iu tho 
joint property and that he undertook to pay 
tho joint debts. 

" Both tho parties had been married boforo. 

I C—89 


" The Trial Court regarded respondent’s suit 
as a claim to divorce on the ground of mis¬ 
conduct on the part of tho wife, with an 
alternative olaim to divorce on the ground 
that a Burman Buddhist husband is entitled 
to divorce his wife at any time against her 
will and without proving any fault on her 
part, if he surrenders all tho joint property 
and pays the joint debts. 

“ As for the first of these claims, the learned 
Judge held that no misconduct sufficient under 
Burmese Buddhist Law to justify tho divorce 
of a wife was provod, and on tho alternative 
claim, he found that such a right is not re¬ 
cognised in Lower Burma. He accordingly 
dismissed respondent's suit. 

“ Respondent appealed and tho learned Judge 
in tho District Court came to the conclusion 
that appellant’s attendance at meetings against 
tho wish of her husband and her neglect of his 
comfort amounted to misconduct sufficient in 
Burmeso Buddhist Law to justify divorce, and 
accordingly gavo respondent a decree for 
divorco on condition that lie paid tho joint 
debts and tho costs of tho suit and gavo up 
tho jointly acquired property. 

“ Appellant now comes to this Court iu 
second appeal on the ground that respondent 
failed to establish any sufficient grounds for 
divorco under Burmese Buddhist Law. 

It appears that in Octobor 1921 appollan t 
obtainod an ordor for maintenance against 
respondent, who had left her, and vory shortly 
afterwards respondent filed this suit for 
divorce. 

“Tho grounds which he set out iu his plaint 
seem prima facie to he insufficient to justify 
divorco for misconduct, and it seems clear 
that respondent himself regarded them as 
inadequate for such a divorco sinco he did not 
claim tho penalty for a divorco for miscon¬ 
duct and did not claim ovon a divorce ‘ as by 
mutual consent,' which a Burman Buddhist 
is held to bo entitled to claim on proof of 
less serious misconduct than that required for 
divorce for misoouduct. 

It appears, however, that tho learned 
Judge who admitted tho appoal in this 
Court desired to hear agrument on tho 
question whether cr not in Burmese Buddhist 
Law either party to a marriago is entitled 
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to divorce tho other without that other’s 
consent and without proving any fault, 
provided that the claimant relinquishes all 
rights in respect of jointly acquired property ; 
and it would seem that he was of opinion that 
tho rulings which have been regarded as 
settling tho law on this subject in Lower 
Burma since 1886 ought to be rc-cousidered in 
the light of the more recent rulings on the 
samo subject in Upper Burma. 

It is clearly desirable that what is 
recognised by the Courts as Burmese Bud¬ 
dhist Law should be the samo in both parts of 
tho Province, particularly where that law is 
based on precisely tho samo texts and where 
it concerns so important a matter as tho 
dissolution of marriage, and as the High Court 
now represents both the Chief Court of Lower 
Burma and tho Judicial Commissioner of 
Upper Burma, whoso rulings have been in 
conflict, it is timo that an authoritative judi¬ 
cial decision binding in both Lower and Upper 
Burma should be given. 

The question of a Burman Buddhist’s 
right to divorce without proof of misconduct 
was considered in Lower Burma iu the case 
of Nga Nwe v. Mi Su Ma (1), and the Court 
found that there is no right of divorce on 
mere caprice in a Burman Buddhist husband 
or wife. That ruling was considered iu the 
case of Maung So Aim v. Ma Ta{ 2) and the 
decision in it was affirmed in the case of Mi 
Pa Du v. Maung Shwe Bank (3) and until 
recently was regarded as settling the law on 
the subject in Lower Burma. 

In Upper Burma some doubt was cast on 
the Lower Burma ruling in the case of Maung 
Shwe Lon v. Ala Ngwe 0 (4) and in tho caso 
of Mi Kin Lat v. Nga Ba So (5) tho matter 
was considered at length and it was held 
that a Burman Buddhist husband or wife 
may sue and obtain a divorce on condition of 
surrendering all the joint property and paying 
the joint debts and the costs of litigation, even 
when the other party i6 without fault and 
does not consent. 

(1) S. J. L. B. 391. 

(2) s. j. L. li. r»io. 

• (B) S. J. L. B. 607. 

(-1) (1002) 2 Chan. 'l oon. L. C. 177. 

(!,) 2 U. 15. R. (1004-06. 1 Bud. Law Divorco, 9. 


“ Recently, in Lower Burma there has been 
a tendency to'doubt the correctness of the 
ruling in Nga Nwe v. Mi Su Ma (1), and to re¬ 
gard the Upper Burma decision as correct. The 
Upper Burma ruling was mentioned in Po Han 
v. Ma Talok (6) without disapproval, and there 
is a passage in Mi Ah Pu Ma v. Mi Enin Zi 
U{1) which seems to recognize a right to 
divorce without fault and without the consent 
of tho party to be divorced, while in Ma 
Them Alya v. Maung Tun Hla (8) a Single 
Judge of tho Chief Court expressly accepted 
the Upper Burma ruling as good law and 
refused to follow tho Lower Burma oase of 
Mi Pa Du v. Maung Shwe Bank (3). 

“ Under these circumstances, it seems desir¬ 
able that an authoritative decision on tho sub¬ 
ject should be given and, under the provisions 
of Rule 1 (c) of tho rules frame! by this Court 
under section 108 (1) of the Government of 
India Act, 1915 (Notification No. 10, General, 
dated tho 18th December 1922), I hold that 
questions of an importance not represented by 
the value of tho subject-matter of the suit aro 
involvod in this appeal, and I submit tho 
appeal to the Chief Justice to bo hoard and 
determined by a Bench or a Full Bench as 
the Cliief Justice may determine.” 

JUDGMENT. 

Lentaigne, J.—This is an appeal against 
the judgment aud deoreo of tho District 
Court of Toungoo, reversing the decree of tho 
Township Court of Toungoo, and granting 
plaintiff-respondent a decree for divorce. 

The parties aro Burmese Buddhists ; and 
tho plaintiff-respondent instituted his suit 
against the appellant, alleging that appellant 
was a grossly disobedient wife ; that, having 
no love for plaintiff, she took part in political 
movements out of vengeance and in a manner 
likely to be detrimental to plaintiff and in 
defiance of the express wishes of the plaintiff ; 
that she bad failed to look after tho com¬ 
forts of the plaiutiff and when his health 
was in a critical condition, she left him 

(G) 20 Ind. Cas. 674 : P Bur L T. 134 ; 7 L B. R- 
70. 

(7) 23 Ind. Cas 913 ; 7 Bur T>. T. 83. 

(8) 60 Ind. Can 0S0 ; 11 L B- R. 386 ; (1923) A. I. 
R. (R.) fcG. 
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and wont to Rangoon ; and tho plaintiff then 
expressed his willingness to forego his share of 
the joint property and to pay the joint debts, 
and prayed for a dissolution of his marriago 
with costs. The appellant filed a written 
statement, disputing many of tho aver¬ 
ments of the plaint, and alleging that there 
is no joint property, that plaintiff had deserted 
her and had instituted the suit in order to 
avoid tho payment of maintenance which he 
had been ordered to pay her ; and she stated 
that his plaint alleged no grounds for a divorce 
according to Burmese Buddhist Law and 
disclosed no cause of action. 

Tho Trial Court held, firstly, that if there 
was no default on the defendant’s part, tho 
plaiutiff was not entitled to claim a divorce 
against the wishes of defendant by foregoing 
his share in tho joint property and that the 
decision of Judicial Commissioner of Upper 
Burma discussed below, which recognised 
such right of divorce, was not binding, because 
tho Lower Burma Courts had decided against 
such right of divorce ; and, secondly, on the 
questions of default justifying a divorce, the 
Trial Court decided various issues in favour of 
tho defendants and held that the single intrac¬ 
tion of duty, by reason of defendant going 
to Rangoon when her husband was ill, was 
not sufficient ground for divorce, and dismissed 
tho suit which costs. 

Tho learned Judge of the district Court 
reversed that decision, and held that tho 
defendant had neglected her duty to look alter 
the coinforts of her husband and bad attended 
political mootings against the wishes of hor 
husband, and that, though defendant bad 
not thought that her attendance at. political 
meetings would bo detrimental to her husband’s 
interests, her conduct was reprehensible ; and 
ho reversed tho decrco of tho Trial Court and 
granted plaintiff-respondent a decree for a 
divorce on his paying the joint debts and 
foregoing the jointly acquired property and 
bearing tho costs of suit. 

The present appeal is against that de¬ 
cision, and I am of opiniou that tho only 
question which really arises in the case 
is the legal question whether one party 
of a Burmese Buddhist marriage lias tho 
right to insist on a divorce against tho will of 
tho other party and without proof or tho 
misconduct of default of tho other party, 
under the penalty of paying tho costs of tho 


suit and all joint debts, and foregoing all 
claims to tho joint property of the marriago. 

Prior to the year 1886, there were somo 
decisions of the Court of the Recorder of 
Rangoon, refusing to grant decrees for restitu¬ 
tion of conjugal rights as between Buddhists 
on the assumption that either party had tho 
right to divorco tho other on mere caprice and 
that consequently a decree for restitution 
of conjugal rights would bo nugatory. In tho 
year 188G, the question whether a suit lor 
restitution of conjugal rights' would lie as bet¬ 
ween Burmese Buddhists, was referred to the 
Special Court consisting of the Recorder 
of Rangoon and tho Judicial Commis¬ 
sioner of Lower Burma in tho case of 
Ntja Ntoe v. Mi Su Ma (1), and it was held 
that such a suit for restitution of conjugal 
rights would lio and that there is no 
right of divorco on tho mere caprice of a Bur¬ 
mese Buddhist husband or wife. This decision 
was followed in 1891 by a decision of tho 
Judicial Commissioner ot Lower Burma who 
refused to grant such a divorce in the case of 
Mi Pa Du v. Maung Shwe Bauk (3), and again 
in 1892 by the High Court at Calcutta in a 
reference from tho Recorder of Rangoon in 
tho case of Maung So Min v. Ma Ta (2), where 
tho Court also refused to grant such a divorce. 
The decision of the question that there is no 
right of divorco on tho more caprice oi one 
party was no doubt obiter in the first case, 
hut that criticism does not arise in respect of 
the two latter decisions. 

In 1913, Parletb, J., as a Single Judge of the 
Chief Court, Lower Burma, followed these deci¬ 
sions in the case of Maung Kyaw 1 an v. Ma A i/o 
U (9), and apparently tho above decisions wore 
not overruled in Lower Burma up to the 
beginning of tho year 1922, hut in that year, 
a single Judge of the Chief Court sitting alone 
took a different view and allowed such a 
divorce in a case discussed below. 

In I'pper Burma in 1876 a doubt was 
thrown on the correctness of the Lower Bur¬ 
ma decisions by a remark which was obiter in 
the decision of Mi Cyan v. Su Wa (If); hut tho 
decision in that case, that a suit is not main¬ 
tainable for a divorco only without also seek¬ 
ing a partition of property, cannot now ho 
treated as au accurate statement of the law, 
having regard to tho decision of the Privy 

( » Ind. Caa. 3*0 : 7 Pur. L T. 16 . 

(10) 12 U. B. li. Ub07) ‘28. 
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Council in the case of Maung Pe v. Lon Ma 
Gale { 11). In 1902 a doubt was again ex¬ 
pressed in Upper Burma as an obiter in the 
decision in Maung Shwe Lon v. Ma Ngtoe U 
(•4), but that decision was apparently only 
following the above decision of 1897 on the 
question as to the supposed necessity for a 
prayer for partition of property as part of the 
prayer for a divorce. In 1905, however, in 
the deoisiou in Mi Kin Lot v. Nga Ba So (5). 
Mr. Shaw, afterwards Sir George Shaw, entered 
into an elaborate disoussion of the question 
and, disagreeing with the Lower Burma deci¬ 
sions, expressly held that a Burmese Buddhist 
husband or wife may 6ue and obtain a divorce 
on condition of surrendering all the joint prop¬ 
erty and paying the joint debts and the costs 
of litigation, when the other party is without 
fault and does not consent. This decision 
points out certain weak points in the Lower 
Burma decisions, and, as Sir George Shaw 
had a far groator experience of the condition 
in Burma aud presumbly a far better know¬ 
ledge of the Burmese language than the 
Judges who 1 1 ad previously decided the ques¬ 
tion in Lower Burma, great weight should be 
attaohod to his opinion. 

The deoisiou of the Special Court in 1886 
was based partly on a discussion of the vari¬ 
ous passages in the Manukye, other than the 
disputed passage in Book 12, Chapter 3, and 
after 6uch discussion, MaoEwen, J., on page 
393, 6ums up the result of.his investigation as 
follows :— “ It seems to me all these passages 
indioatc that a divorce cannot be had at the 
more will of oithor party. In certain cases 
and under particular ciroumstaucos the parties 
mu6t wait for the stipulated timo, iu oach 
oase, boforo he or she is free to marry again ; 
and in other cases there mu6t bo a nuptial 
oftouoo or fault before the marriage tie can be 
brokon.’' Secondly, he discusses the disput¬ 
ed passage in Chapter 3 of Book 12 
containing the word kajimasat and gives the 
explanation of Dr. Forchchammor, tbo learned 
Professor of Pali, which bad been reproduced 
in Mr. Jardine’s Notes, and apparently comes 
to the conclusion that the provisions can only 
apply in cases where there is some serious 
misdeed, such as matricide, patricide, killing, 

(II) 11 led. Gas. 4 j 7 ; f> L. 11. R. 18 ; lft G. W. N. 
7C j ; 8 A. L. J. 738 ; 13 Horn. L. H -104 ; 14 G. L. J. 
15 ; (1911) 2 M. W. N. 397 ; 4 liar. L. T. 153; 38 C. 
G29 . 10 M. L. T. 479 ; 38 1. A. 140 (!’. 0.). 


stealing, shedding the blood of a Buddha or a 
rahan, heresy or adultery. It appears to be 
generally recognised that Sir George Shaw 
was correct in pointing out that there would 
be a fault in such cases, and that the provision 
in question, which expressly refers to a oase 
where there is no fault on the part of the 
spouse who does not want the divorce, cannot 
be explained in the manner approved by Dr. 
Forchchammer and by Mr Jardine and 
accepted as one of the grounds for the Lower 
Burma decisions. Sir George Shaw also 
appears to be correot in his attack on 
Mr. Jardine’s denial of the right to “ex parte ” 
divorce, where he shows that there is clearly 
a right of divorce for misconduct against the 
will of suoh other party. This contention, 
howover, that there is nothing inconsistent 
between suoh divorce for misconduct and the 
ex parte ” right to divorce without proof of 
misconduct on payment of a penalty, may be 
a good reply to any contention based on an 
erroneous use of the most inaccurate term 
ex parte ” divorce, but it does not appear to 
be a good answer to the first contention of 
MacEwen, J., based on his survey of the other 
passage of tho Manukye. If Mr. Jardine had 
described the allegod right of divorce as a 
kanmasat divorce, instead of describing it by 
tho incorrect and obviously inaccurate term 
“ ex parte " divorce this criticism would have 
had less force, though .Sir George Shaw’s 
other remark that tho word kanmasat does 
not occur in the othor Dhammatyats would 
require special consideration. But the pre¬ 
eminent position now accorded to the Manukye 
as an authority should not be overlooked and 
is probably a 6uffioient answer to his last point 
[see Ma Hnin Bwin v. U Shwe Gon (12)]. 

Sir Georgo Shaw’s oritioism of oertain 
points of the Lower Burma decisions, though 
oorrect in oertain respects, does not appear, 
therefore, to be a complete answer to the 
other points of the earlier decisions ; and for 
other reasons also, it does not convinoe me 
that Sir George Shaw is correot in his decision 
that there is a right of divoroe on mere oaprioe 
aud against the will of the other party. If the 
entire subject of the dispute is considered 
broadly, certain points appear to stand 

(12) 23 lad. Cas. 433 : S L. B. R. 1; 7 Bur. L. T. 
105 : 16 Bom. L R. 377 ; 27 M. L. J. 41; 18 G. W. N. 
1121 ; 1G M. L T. 142 ; 20 C. L. J. 261 ; 41 C. 887 ; 1 
L. W. 914 ; (1914) M. W. N. 449 : 41 I. A. 121, (P. C.). 
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out whioh should tend to raise doubts as 
to the corrreotnoss of Sir George Shaw’s 
decision in this latter respect. It is notice¬ 
able that tho question first appears to have 
arisen in Lower Burma, not in consequence of 
any claim for such a divoroo but, as a point 
raised as a defence against a suit for restitution 
of conjugal rights. It is likewise noticeable 
that in Upper Burma also tho point was not 
raised in the first instance by any claim for 
suoh a divorce hut was part of an argument 
on a question as to whether there could be a 
suit for divorce without joining a claim for 
partition. It is further noticeable that though 
claims for a divorce at the mere caprice of one 
party subsequently arose and possibly in con¬ 
sequence of tho obiter remarks in the earlier 
oases, the number of suoh claims has been ex¬ 
tremely few. It is likewise noticeable that the 
first discussion of the question aB au obiter in 
Upper Burma for tho purpose of showing that 
there could not be a suit for divoroe without 
joining the claim lor partition resulted in tho in¬ 
consequent decision that there could neverthe¬ 
less be suoh a suit without joining such claim 
if the party claiming tho divorce abandoned 
all claim to partition, otc., as an exception 
from tho 6uppoBcd rule ; and that tho sup¬ 
posed rulo has since also boon found to ho 
luoorreot on other grounds under tho rules 
applicable to procedure in tho Courts. 

This inadequacy of tho Upper Burma deci¬ 
sion suggests another question whether an¬ 
other avonuo for tho avoidance of tho excep¬ 
tion to the supposed rulo raised in Upper 
Burma was not also open ; and whether 
this other avonuo has been fully disouss- 
ed and explored. I notioo that in Richard¬ 
son's translation of tho Manukyc, ho general¬ 
ly uses the English word " soperation 
instead of the word “ divorce ” in tho 
vast majority of oases, whilst he some- 
timos uses tho word " divorce.” Assuming 
that the same word was used throughout, it 
becomes obvious that tho Burmese language 
is subject to tho defect that it has not adequ¬ 
ate words to denote the exact deflerenoe 
between ‘‘separation” and ‘‘divorce, ” though 
the more separation or absence of one party 
admittedly does not necessarily imply a di¬ 
vorce. This raises tho quostion whether it is 
possible that tho kunmasat passage now in 
question was not intended to refer at all to a 


completed divorce, but merely to a separation 
whioh might or might not resultin a divorce 
after the requisite period had passed or other 
additional aspect had intervened, so as to justify 
or effect a complete divorce. If such a construc¬ 
tion were possible, tho ponalty provision, 
whether regarded as a relinquishment of tho 
joint property, oto., or a6 a payment of kobo, 
might really he only a provision in the shape 
of a provision for the maintenance of tho 
other party during the intervening period 
UDtil there should be either a reconciliation or 
a completed'divorce. It seoms to mo that 
this is a question which should have been 
thoroughly considered in the discussion, hut as 
I have no claims to bo an expert in either 
Burmese or Pali, I must hesitate to form any 
definite opinion on the result of such an 
investigation. I may point out, however, that 
it is noticeable that in Chapter 3 of Book 
XXII of the Manukyc tho quostion of divorco 
by mutual consent is also provided for and 
the Dhammathat expressly states that in such 
a case of divorco by mutual consent, the wife 
shall not have the power to prevent the 
husband taking another wife, and that the 
husband shall not have the power to prevent 
tho wife taking another husband, whilst there 
is such provision in the case of the kunmasat 
passage, but as tho same remark also 
applies to tho cases subsequently discussed, 

I doubt whether any significance can he 
attached to the omission. 

The idea underlying ‘‘kunmasat" as a ground 
for separation or divorco is not the only in¬ 
stance in which the idea of destiny or autioipa 
ted ill luck or misfortune is recognised as a 
motive acting on the Burmese minds in connec¬ 
tion with their marriago relations, beoauso 
it is also an underiving idea in tho joby nanbyc 
divorco, or rather so-called divorce, whero the 
temporary sepratiou is effected by the consent 
of both parties, and i6 not in fact a divorco in 
tho legal meaning of the term, If the kan- 
masat divorco or separation could be regarded 
as a similar separation or even as a so-called 
divorce, though at tho will of only ono party, 
there would be more similarity between tho 
two classes of cases, and it would not in fact 
amount to a legal divorce. 

Assuming, on the other hand, that tho kana- 
niasat passage does contemplate a completed 
divorce in the legal moaning of the term 
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“divorce,” I would bold tbab tbe Courts are 
nob justified in completely ignoring the word 
Kanmnsat as having no operation at all; and 
this ignoring of tbe term is in effect a neces¬ 
sary part of tbe construction adopted by Sir 
George Shaw. Of course, it may be difficult 
to fix on tbe exact test for establishing in 
what cases tbe Courts would be justified in 
bolding that the evidence would establish tbe 
nccossary requisite that “ tbe destinies of the 
parties are nob cast together,” but that 
difficulty does not justify the Court in refus¬ 
ing to give some force to tbe term. 

In 1922 this decision of Sir George Shaw 
has been followed for the first time in Lower 
Burma by the decision of a Single Judge of the 
late Chief Court in the case of Ma Thein My a 
v. A laung Tun Hla (8), in which the learned 
Judge dissented from the previous Lower 
Burma decisions quoted above, but there 
appears to be a misapprehension in this deci¬ 
sion as to the moaning of oortain remarks of 
Sir Daniel Twomoy in Mi Ah Pu Ma v. Mi 
Hnin Zi U (7), in so far as such remarks are 
relied on as a recognition of the right of a 
wife bo insist on a divorce, where there has 
been no fault on her husband’s part, on re¬ 
signing all claim to the joint property. This 
construction of that decision overlooks the 
force of tbe finding that “ Mi Tun Kra Pu 
brought her husband’s oonsentto the divorce,” 
in the second lino of page 84 of tbe report of 
that case. Consequently, the divorce in that 
case was apparently regarded by .Sir Daniel 
Twomoy as a divorce by mutual consent, 
though by agreement the ordiuary rule as to 
equal division of property was abandoned; aud 
tbe subsequent remark of Sir Daniel Twomey 
was not an approval of tbe Upper Burma 
decisions, but an agrumeut that the wife's 
only course was to obtain her husband s con¬ 
sent in that way. 

It is unnecessary to refor to the other deci¬ 
sions discussing the question whether a claim 
for a partition is a necessary part of a claim 
for a divoroe, as the above remarks on the 
oarlior decisions will equally apply to the later 
deoision6, and tho point now in question did 
not receive detailed consideration in any of 
tho later cases. 

Tho question thon arises whether this 
decision of 1922 and the decision of Sir George 


Shaw in Upper Burma of 1905 are sufficient 
grounds for reversing the previous line of 
decisions in Lower Burma, or whether these 
two decisions should be dissented from in 
order that the law in Upper and Lower 
Burma should be brought into hue, as both 
parts of the province aro now under the 
jurisdiction of this Court. It should be re¬ 
collected that the importance of the question 
is not limited to the few oases specified above, 
because there are also numerous cases in 
which maintenance orders are obtained against 
husbands and very often in the case of marriag¬ 
es where there is probably little or no jointly 
aoquired property, and in which the monthly 
earnings of the husband would bs his sole 
means of livelihood. 

The points in question appear to cover a 
number of theso cases also. In the case now 
under appeal and in the case decided in 1922, 
there was an allegation that there was no joint 
property ; whilst in the caso now under appeal 
it is also alleged that tho object of the husband 
is to escape from paying such maintenance 
alroady ordered by a Court. 

Tbe series of decisions in Lower Burma 
have now been the law over thirty years, and 
I am of opinion that the Court would not he 
justified in reversing these decisions unless 
tho decisions (as distinct from the reasons in 
the decisions) could bo olearly shown to be 
wrong ; and after oarefully considering the 
question, I am unable to come to tho conclu¬ 
sion that such decisions are wrong. As 
rogards the decision of Sir George Shaw in 
1905 in Upper Burma, it appears to have been 
the only reported decision in Upper Burma in 
which it has been held that there can be a 
divorce at tbe mere caprice of one party 
against tho will of the other party in the 
absence of any proof of misconduct or default 
on the part of the other party ; and, as I havo 
stated above, it appears to mo to be wrong m 
so far as it is based more on oritioism of 
the arguments advanced in support of the 
1886 deoisiou rather than on a constructive 
analysis of tbe Dhammathats, and that 
Sir George Shaw does not appear to have 
answered tho argument to MacEwen, J., based 
on tho comparison of the provision io question 
with the other provisions of tho Muniikye. 

May Oung, J., in his text book discusses 
various arguments for and against the right of 
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divorce at the caprice of one party and against 
the will of the other without any fault being 
proved against the other ; and he appears to 
take the view that the Lower Burma decisions 
were decided on wrong grounds so far as the 
question of kanmasat was concerned, etc., but 
he has not stated that ho is in favour of the 
Upper Burma deoision as being the correct 
law on the actual question decided. 

May Oung, J., at page 77 of his text book 
points out his view of the origin of the class 
of divorce in question, and it is obvious that at 
the time of the Dhammathats divorce was 
always arranged either by elders or persons 
who would bring prossuro to bear on the parties 
and prevent divorce at the rnero caprice of one 
party ; and it would only be after every etTort 
had been made that the divorce in question 
would bo allowed. The Manukue is a later 
and more authoritative compilation, and it is 
very probable that tho word kanmnsat was 
used to emphasise one or other of the points 
either that it was not to be divorco at tho 
mere caprice of one party, or that it was 
merely a separation analogous to the jobi/e 
navJiye divorce ; and, as time went on and 
civilization developed, the necessity for some 
6uch restriction must have become the 
greater. 

What is the position now ? Divorces are 
granted by Courts which bring no pressure to 
bear on the parties to settle their differences. 
If divorco at more caprice i3 to be allowed 
in accordance with the Upper Burma 
decision, either party in a tit of pique 
and especially in a case where there is no 
joint property, could involve the other in the 
exponses of fruitless litigation without having 
a genuine desiro for a divorco, and in many 
casos divorces would he granted which would 
never have boon granted at tho time when 
the Dhammathats were written. Likewise, 
it would ho open to a husband who had no 
joint property hut merely his monthly earn- 
mgs to avoid complying with maintenance 
orders by moroly claiming a kanmasnt divorce 
and abandoning tho non existent or trilling 
joint property of his marriage. Those con¬ 
siderations are goo 1 grounds for adopting a 
strict construction of such restrictions as that 
beforo us and they aro stronger ground for 
not removing the restriction altogether, as 
has beon dono in Upper Burma. 


For tho above reasons, I would dissent from 
the decisions in Mi Kin Lat v. Nga Ba So (5) 
aud likewise from tho deoision Ma Them My a 
v. Manny Tun Hla (8), and I would hold 
that there is no right of divorco at tho more 
caprice of ono party to a Burmese Buddhist 
marriage against tho will of the other party 
and without proof cf misconduct or default 
on the part of the other party. 

In the present oaso I am satished that tho 
plaintiff-respondent has failed to prove any 
misconduct or default of a kind which would 
justify a divorce and that likewise he has 
failed to prove auy facts which would bring 
his case within the kanmasat provision on any 
reasonable construction of that provision which 
gives full force to the word kanmasat. 

For the above reasons, I would set aside the 
tho judgment and decree of the lower 
Appollato Court aud restoro the decree of tho 
Township Court with costs in all Courts. 

Heald, J. —I sot out tho facts of this caso 
in my order of reforenco, and it is not neces¬ 
sary for mo to sot them out again. 

Tho question for decision is whether, under 
Burmese Buddhist Law, whore both husband 
and wife have been married before, the 
husband is entitled to divorco his wife without 
proving at least such misconduct on her part 
as would ontitlo him to a divorce as by 
mutual consent. 

It is, I think, beyond question that tho 
ancient law did in certain cases allow divoroe 
without proof of misconduct, provided that 
the husband claiming such divorco relin¬ 
quished all claim to tho property possessed 
by the pair as a married couple and left tho 
house taking with him only cortain specified 
separate property and ono suit of clothes. 
If tho couple possessed no proporty, tho hus¬ 
band claiming divorce had to pay to tho wife 
a fine called tho ‘body price.” 

Tho Wagaru Dhummnthat, which is said to 
be the oldest of tho law hooks now extant, 
dealing with this subject, says :_ 

” In accordance with tho five duties between 
husband and wife, they should live together. 
As regards the separation of people who have 
practised tho five duties, without thero being 
any fault, the person wishing to separate must 
leave tho house with only ono suit of clothes 
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and all the debts which have been acquired. 
The property which has been acquired the 
person who does not wish to separate must 
have. If there be neither debts nor acquired 
property, the fino (body price) must bo paid.” 

The Manukye, which may by regarded as 
a typical dhammathat of the middle period 
and which has been described as an authority 
of the highest rank, says :— 

" Husband wishing to separate, wife does not 
wish to separate; wife wishing to separate, 
husband doos not wish to separate ; though 
it ho true that between the two no fault is or 
appears, their destinies not joining, as for the 
partible property with the wife or husband 
who wishes to separate, let the person who 
wishes to separate without fault, first setting 
aside what the King in his bounty has given, 
then let the clothes with the person who 
wishes to separate bo set aside, thereafter 
whatever remains, animate or inanimate, the 
person wishiug to separate shall not have ; 
lot tho person not wishing to separate have 
all. The law penalty also let the person 
wishing to separate bear. If there bo no prop¬ 
erty, animate or inanimate, if thoro has been 
increase of wearing apparel by reason of 
official gifts ol valuables or apparel, as for tho 
porson wishing to separate, lot him have just 
onough to wear. Whatever remains let the 
porson not wishing to separate have. If there 
be debts whether old or now, lot the person 
wishiug to separato pay them. Wearing 
apparel, apart from official gifts, whatever is 
worn, one garment, men’s clothes, paso, jacket, 
head-dress, sword, lot hi m take. As for the 
woman, women’s clothes, tamein, shawl, 
jacket, girdle, theso aro womeu’s clothes. 
With theso tho roller, lathe, pulleys, shuttle, 
reeds, healds (of tho loom) let the woman 
take. If thoy have no good debts and there 
be proporty officially given, having let them 
take each their own, lot tho person wishing 
to separate pay the “ body price ” according 
to class. In separation whoro there iB no 
fault between the two, this is tho law for 
decision.” 

I havo translated this passage, so far as 
possible, verbatim, because thoro is a literary 
translation of it in Richardson’s Manukye, 
besidos two in Jardiue’s Notes II and IV. and 
tho official translation in the Kinwun Mingyi’s 
Digest and beoauso, if Dr. Richardson trans¬ 


lated from the text whioh is published with 
his translation, his rendering of the part about 
official gifts of valuables or apparel is mis¬ 
taken, since he translated the word “ Phien ” 
( by reason of ”) as if it were “Pyin” (" out¬ 
side of ”). 

The Kinwun Mingyi’s Attasankhepa, whioh 
is the most recent compilation in the form of 
a Dhammathat, 6ays: — 

" Husband of the official class, wife of the 
official olass, between persons neither pre¬ 
viously married, if either wishes to separate, 
as for the persons wishing to separate let him 
take only the clothes whioh belong to him 
and the separate property officially given to 
him, and let him also bear the law. As for 
the porson not wishing to separate let him 
have whatever is left, excepting the aforesaid 
property, the good inheritance all of it. There 
being no debts and no other property, but 
only separate property officially given, let the 
person wishing to separato pay damages ac¬ 
cording to class based on tho olass of the 
porson not wishing to separate. As for the 
separate proporty, let the owner of official 
gift have it.” 

I have givon those throe oxtraots as show¬ 
ing that this provision of tho anoient law has 
boon reproduced at all stages in tho history 
of the Dhammathats as they now exist, and 
tho oxtraots collected in section 255 of the 
Kinwun Mingyi’s Digest show that it was 
a common-place of most of them. But the 
reference to “ caste ” seems to 6how that it 
is archaic. In the Manukye the passage 
occurs in a section the rules of whioh are 
restricted to the case whoro the husband is 
of the caste of prinoo and the wife is a prin¬ 
cess, and the samo roforenoe to “class” or 
caste ooours in its reproduction in Attasan¬ 
khepa. This, to my mind, shows that it is 
taken from some pre-Buddhistio law book and 
that it belongs to a primitive civilisation when 
tho marriage tie was much weaker than it was 
at the time when most of the Dhammathats 
were compiled and enormously weaker than it 
is in the present state of Burmese civilisation. 
Thero are, in my opinion, other indications of 
this al6o. In each of the Dhammathats I have 
quoted there aro passages whioh are obviously 
inconsistent with this right of divorce without 
fault. 



Vol. 79] 


INDIAN CASES 


713 


MA HMON V. MAUNG TIN KAUli 


In the Wagaru for iostanoo tliero is this 
passage: “ A woman who possesses the five 
kinds of longing, or tho six kiuds of evil prac¬ 
tices, or tho four kinds of pride should not be 
put away or ill-treated with tho olbow or tho 
foot; she should be gently ohastiscd with tho 
palm of the hand only." 

Similarly, iu section 42 of the Xlltli Book 
of Manukye various kinds of misconduct on 
the part of a wife aro described aud the appro¬ 
priate punishment for example chastisement 
with a bullock driver’s stick on the loins, but¬ 
tocks or feet, are laid down, hut it is definitely 
said that wives who have been guilty of such 
misconduct are not to bo put away hut must be 
corrected at least thrco timos before they can 
be divorced. Similarly, in seotion 43 of the 
6amo Book a list of wives who may be put 
away, is given, but it is expressly stated 
that put away” does not mean divorcod but 
means that a second wife may ho taken. 
■Similarly, in section 11 of Book V a list of 
wives who ought not to bo put away is given. 

In Attasanlchepa again the following passage 
occurs: ‘ Though tho husband illtreat the 
wife onco, a decree for divorce should not he 
given Let the husband give a definite writ- 
t'‘n undertaking net to doit agahi anl let 
thorn livo together as before. If tho woman 
refuse to livo with him on his giving such an 
undertaking, let thero ho a divorce as by 
mutual consent. If after giving such a writ- 
cn undertaking they livo together and tho 
wi c :b dissatisfied and again wishes for divorc \ 
et there he a divorce as by mutual consent. 

tho husband objects to giving the undertak¬ 
ing and wishes for a divorce, lot there bo a 
uivorco as for the husband's fault. If after tho 
nusl.ar.d has given an undertaking they livo 
ogethor and tho husband does not fulfil his 
undertaking hut offends again, let there he a 
uivorco as for the husband's fault.” 

It is clear that all such rules as tliero uro 
inconsistent with a right to divorce without 
au ai, d belong to a later stage ol civilisation 
w it*n marriage had come to Ire regarded as 
m ° r ° Permanent 

A /7 Cat controv ersy has centred round tho 
_ kanmasat ("destiny not joining”) which 
cans i n t| 10 p ftPf : a ^ 0 (jited from Manukye and 
1D no other bhammalhul. 

I 0—oo 


■Tardine’s notes are full of it aud so aro some 
of the leading cases on this subject. 

My own contribution has been a tentative 
conjecture that the word “ bin ” may possibly 
be a corruption duo to somo scribo’s having 
written kamma" destiny ” for “ kama ” which 
would mean "sexual desire" or "sexual 
intercourse.” [ am, however, not satisfied that 
that conjecture is correct or that, if it woro 
correct, it would help tho discussion materially. 

It must ho admitted that the worde as they 
stand do make sense in Burmese and that au 
actual divorco because tho do-tinios of the 
couple do not agree might ho no loss in ac¬ 
cordance with Burmoso ideas than a pretended 
divorce because tho stars aro adverse. 

A Bur man reading tho words would not, 

I imagine, read into them more than “ in¬ 
compatibility of destiny" which, after all, 
is not a very different idea from that 
of ‘ incompatibility of temper" in its old senso 
of temperament,” but whether they moan 
incompatibility of tomper ’ or " incompati¬ 
bility of sexual desires,” it soem3 to me proba¬ 
ble that tho words which, as T have said, 
app-ar in no other Dhammathat woro added 
by tho writer of Manukye because, at the 
t ; me wheu that Dhammathat was compiled, 
divorce without reason was repugnant to tho 
ideas and customs of the peoplo, and ho, 
therefore, felt constrained to give some kind 
of reason for it. The explanation of tho 
omission of the words in Attasunkhepa is 
clear, since thero the Kinwun Mingyi was 
merely rendering into prose a metrical text in 
which no similar words occurred. 

Tliero is a further point which sooms to mo 
to support my view that the passage allowing 
divorco without fault belougs to an archaic 
law, namely that it is omitted in several of 
Dhammulhals which deal directly with the 
subject of divorce, it does not appear in 
Man nn>t. which is said to he based on Wagaru 
and is slightly earlier in date than Manukye, 
and the rules given jn Manuyin as to tho 
wives who should not he divorced are, like 
those in Manukye, inconsistent with a right to 
divorco without fault; it does not appear in 
Yannana which is supposed to he a little later 
in date than Manuky ' and which contains 
rules similar to those iu Manukye as to wives 
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who may or may not ha divorced ; and al¬ 
though the Mohavicchedani, which is said to be 
the latest of the Dhammathats striobly so 
called, gives the old law, saying : “ if a man 
wishes to be divorced let him leave behind all 
animate and inanimate property; if the woman 
wishes to be divorced let her head bo shaved 
and lob the husband have the right to sell her 
as a slave it goes on like ^lanuk]/e and other 
Dhammathats which mention the old law, to 
give lists of faults for which a wife is to be 
admonished but not divorced. 

Tt seems clear, therefore, that although a 
right to divorce was recognised in tho aucient 
law whioh was adopted into the Buddhist law 
books, nevertheless that right was modified by 
commandments in those vory law hooks for¬ 
bidding divorce except for serious fault.. 

Ib is true that the right wa3 recognised in 
cortain dec sions of the Recorder of Rangoon 
prior to 1382, when Jardine's Notes were pub¬ 
lished but tho publication of Richardson’s 
translation of Hanufoic in 1847 and of Major 
Spark's Code which was based on that transla¬ 
tion, in 1859 would oxplain those decisions, just 
as they explain the mistaken introduction of 
tho dcctrine of pre-emption into Burmese Bud¬ 
dhist Law Maung Pu Za v d/d- A go A la (13), 
and it docs not appear that iu a single one of 
tho cases in which those decisions were given 
the right which was recognised was actually 
claimed, Jardine’s Note II, pages 9 -13. 

Tho history of tho case-law since tho 
publication of Jardine's Notes has been fully 
sot out by my learned brother Lcntaigne, aud 
ib is unnecessary for me to recapitulate it. 

Tho result is that from 1882 to 1922, that 
is, for a poriod of forty years, it was regarded 
as settled law in Lower Burma that no right 
to divorce without fault was recognised in 
modern Burmese Buddhist law 

In Upper Burma doubts as to the cor¬ 
rectness of that interpretation of the law had 
been expressed in two cases and in 1905 tho 
Judicial Commissioner of Upper Burma 
expressly dissented from it. 

In 1913 a Single Judge of the Chief Couit of 
Lower Burma mentioned the Upper Burma 
decision and said that it did not yet appear to 
have been adopted fully iu Lower Burma, bub 
ho addod that for the purposes of the particular 
case with which lie was dealing it was not ne¬ 
cessary 'to consider whother tho wife would 


(13) 


0.5 lud. Gas. 4G-j ; S V. 15- P- (Wl-'J l*'* 


have been entitled to a divorce if her husband 
had been without fault since it had been her 
case throughout that he was guilty of oruelty 
towards her. 

In 1914 again in a judgment which was 
not published officially—and which dealt with 
a case—where, as tho learned Judge said, 
it seemed probable that the wife bought her 
husband’s consent to the divorce by abandon¬ 
ing her share of the joint property and it 
did not appear that she had any marital 
fault to allege against hor husband, the same 
learned Judge sitting as a Single Judge of 
the Chief Court said : “In such a case if she 
desired a divorco she would have to resign 
all olaim to tho joint property." This pas¬ 
sage has been relied on as a recognition by 
tho Chief Court of Lower Burma of tho right 
to divorce without fault. 

In 1922 again a Single Judge of the Chief 
Court of Lower Burma in dealing with a case 
in whioh divorce was claimed for misconduct, 
found that tho misconduct whioh aotually 
proved was not sufficient, to warrant a divoroo 
for misconduct but, accepting the Upper Burma 
decision as good law, gave the wife a decree 
for divorco on payment of the costs of the suit 
and forfeiture of tho joint property whioh it 
may be noted appeared in that particular case 
to be a negligible quantity. The learned 
Judge said that the Upper Burma decision 
was cited with approval in the earlier of b io 
two Lower Burma cases which I have men¬ 
tioned and was approved by Mr. May Ouog, 
now a Judge of this Court, in his Leadin„ 
Cases on Buddhist Law.” In this con¬ 
nection, reference may be made to 
following passage in the book mentioned : B 
Jardine's day there was a difference of opinion 
and many Burmans maintained the view no 
held in Upper Burma, bub fchoro is no ovidonco 
of tho existence of ft custom of divorcing 
faultless persons against their will. He fc0 °“ 
grout pains to collect all tho available 
aud was inovitably led to the firm oonolusio 
that the doctrine ol ex parte divoroo w 
unsustainable fioin auy point of view, 
peri unco gained since then points to the 0a 
result ; there is no suoh oustom ftl ? " 
Burman Buddhists either iu Lower or UPP 
Burma and where the parties cannot agree 
a divorce, the general view is that it oa 
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be effeoted unless some ‘fault’ is shown to 
exist ” (at page 77). 

With this statement I entirely agree. My 
experience, for what it is worth, points to the 
same state of facts. I havo been dealing as 
Judge with cases of divorce under Burmese 
Buddhist Law for nearly 25 years ; I have 
spent several years in the Court of the Judi¬ 
cial Commissioner of Upper Burma and several 
years in this Court first as the Chief Court 
of Lower Burma and now as the High Court 
for the whole of Burma, and I have never 
till now dealt with a case in which a claim to 
divorce without fault was made. In my judg¬ 
ment in the case of Maung Nga v. Ma Pyu (L4) 
where I set out the various kinds of divorce 
recognised in Burmese Buddhist Lav? the 
only example of divorce without fault which 
1 oould give was the Upper Burma case of 
1905. The question whether or not the 
decision in that case was good law did not 
then arise, but 1 have always doubted it. 

It is now settled law in both Upper and 
Lower Burma that a suit for divorce oan be 
instituted without any claim in respeot of tho 
property of the marriage. 

The provisions of the Burmoso Buddhist 
Law as to the payment of a fine or “body price’’ 
on divorce havo loug boon obsolete, and if 
either party oan claim divoroe without alleging 
misconduct on tho part of tho other, the 
rosult would seem to bo that in every caso 
where divorce is olaimod a decree must 
jo given, that is, that tho application to 
the Courts is a mere formality, that if 
there is property of the marriage the 
uisband can get a dtoroo for divorce against 
the wife and leave hor to suo for tho property, 
that if there is no property either party 
can divorce the other at any timo with¬ 
out penalty and that a husband cau thus 
render nugatory an order fur tho maintenance 
of Ins wife, which in fact was the intont ou 
and result of tho Upper Burma caso of 1905, 
a P': i® obviously the objoot of tho present 
o a ‘m, and that oithor party can, in tho samo 

right ° fCat an 0rd ° r f ° r reBtitutiou of conjugal 

>Suoh a result seems to mo to bo entirely 
'ucompatjijiQ with any idea of the permanence 
0 tho marriage tio, or with anything which 

IB) 69 led. (Jai. 1006 , 8 U. U. H. ( 1020 ) 251. 


can be called marriage in the sense in which 
that word is used amongb civilized peoples. 
Burma is now, and has been for many 
years, a oivilized country and its ideas of 
marriage aro, in my opinion, at least a 
thousand years in advance of that state 
of society from which the archaic rule for 
divoroe without fault has survived. The 
Dhammuthats are full of 6uch pre-bistoric re¬ 
mains, see, for example, the provision mention¬ 
ed above, that a wife who wishes to divorce 
her husband for no fault must have her 
head shaved and may be sold as a 6lave. 
No one nowadays thinks of applying suoh 
fossil laws to tho conditions of modern 
Burma, and, in my opinion, the right to 
divorce without fault, like a large number 
of othor rights mentioned in the Dhammathats, 
has long been obsolete. It is not supported 
by custom ; its resurrection in the British 
Courts for a few years, 50 or 60 years ago, was 
the result of a moro accident ; if allowed, it 
would defeat the provisions of the law as to tho 
maintenance of wives and would practically 
destroy marriago as a permanent institution. 
It is a mere rolic of tho ages of barbarism. 
For tho past 40 yoars it has been rejeotod 
in Lower Burma without objection on the part 
of the people, and tho faot that its recognition 
in Upper Burma nearly 20 years ago has nob 
been followed by a domaud for suoh divorce 
shows that it is contrary to the present ideas 
of tho people, lb is clearly desirable that the 
Burmese Buddhist Law, which is administered 
by this Court for tho wholo of Burma, should 
be tho samo for both parts of tho Provinco, 
and, if wo had to choose between recognition 
and uon-ieoogDition of a right which 1 boliove 
te bo repugnant to the present civilisation of 
tho country, 1 should have no hesitation in 
dociding that wo ought to follow what for so 
many years been recognized as tho law in 
Lower Burma, and reject tho Upper Burma 
decision in tho caso of Mi Km Lett v. Nga Da 
Do (5; anJ also tho recent Lower Burma caso 
of Ma 'Phan Mija v. Maung Tun Lila (8). 

But so far as tho present oaso is concerned 

tho claim to divorce without fault cannot ho 
supported from either Munukye or Alloxan- 
kit•'ini. Piece both of them would confine tho 
right to couples who have not In-on previously 
married anil the parties in this caso lmvo both 
been previously married. 
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No fault which would entitle respondent to 
divorce, evonas by mutual consent, has, in my 
opinion, been established, and such a divorce 
is not claimed. 

I would, therefore, allow the appeal, set 
aside the judgment and decree of the Lower 
Appellate Court and restore the decree of the 
Trial Court, dismissing respondent’s claim. 
I would also order respondent to pay appel¬ 
lant’s costs in the lower Appellate Court 
and in this Court, Advocate’6 fee in this Court 
to be five gold mohurs. 

N, h. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 55 of 1923. 

April 17, 1924. 

Present: —Mr. Kendall, A. J. C. and 
Mr. Pullan, A. J. C. 

MOHAMMAD S1IER KHAN— Plaintiff - 

Appellant 

versus 

Mat. KAMAL UL-NISSA and another— 
Defendants—Respondents. 

Mnhammaian Law—Construction oj document— 
Ariat , essentials of—Marriage settlement—Revocation. 

A Muhammadan taluqdar executed a marriago 
settlement whereby ho purpurtod to transfer a half 
share in a certain village to tho defendant for life in 
consideration of her marrying hi; son and on hor 
do ith to her male child, if any, absolutely; failing 
which the proporty was to go to her husband and his 
heirs. Tho marriage was dulv performed but no 
transfer was effected- The defendant, howovor, sued 
for possession and obtained a deerco on the basis of a 
compromise. In a subsequent suit by the father-in- 
law to revoke the -aid settlement on the ground of it; 
being an ariat under the Muhammadan Law: 

II Id (1) that none of tho ossoutials of an ariat 
appertained to the marriago settlement in suit. 

( ') that tho deed wa; a contract between tho donor 
and tho bride who only consented to marry on condi¬ 
tion that tho settlement was nia lo in her f ivour. 

(3) that once the contract was complete by iho 
m miaguon one sido and the gift of property on tho 


other, the donor had no longer any interest in the 
property and no right to revoke the deed. 

Mumtaz-un-Nissa v. Tufail Ahmed, 28 A. 264; A. W. 
N. (1905) 269, distinguished. 

The essentials of an ariat under the Hanafi Law are 
(1) that it oannot be revoked ; (2) that it cannot be a 
transfer of the property ; (3) that it must be for a 
definite period, and l-i) that it does not devolve upon 
the heirs of tho recipient. 

Appeal against thedeoree of the Subordinate 
Judge, Klieri, dated tho 12th September 
1923. 

Messrs. A. Rauf and Rauf Ahmad, for tho 
Appellant. 

Messrs. Niamat Ullah, E. R. Qidioai and 
M. 11. Kidxoai, for tho Respondents. 

JUDGMENT. —The plaintiff-appellant in 
this case is a Mohammadan taluqdar who 
executed a marriage settlement in favour of 
his daughter-in-law, defondant No. 1, at the 
time of hor marriago to his son, defendant No. 2. 
According to the terms of that document the 
plaintiff gave to defendant No. 1 a half sbaro 
of a certain village for hor life stipulating that 
if she gave birth to a malo obi Id by defendant 
No. 2 tho property would devolve on that 
child and otherwise would revert to her bus- 
hand and his heirs. Mutation was to bo 
effected within a week after the celebration of 
tho wedding, but at that time the plaintiff was 
unwilling to give effect to tho settlement and 
defendant No. 1 brought a suit for enforce¬ 
ment tbcreol. This 6uit was decreed m 
accordance with a compromise whiob gsvo 
possession of the hall village subject to t 10 
provisions of tho marriage settlement to the 
present defendant No. 1, who was plaintiff in 
that 6uit. Tho present suit has been tiled for 
revocation of the original settlement. In tio 
plaint it was alleged that tho settlement had 
been made under undue influence, hut subse¬ 
quently the plaintiff's Counsel made a state¬ 
ment admitting that this plea was barred by 
the decision of the previous suit where too 
alleged unduo influence was a point at issue. 
Accordingly, it was agreed that the deed cou 
not now bo questioned ou these grounds 
could only bo challenged on certain o 
grounds mentioned in the plaint and amp 
in an amendment. Wo have, therefore, to con¬ 
sider only two questions : -first, whether tno 
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deed was revooable by tho plaintiff, in that it 
wag of the nature of an “ ariat", and, secondly, 
whether there had been any breach of condi¬ 
tion on the part of the defendant No. 1 which 
would justify the Court in setting aside the 
deed. 

First, we shall consider whether the deed in 
suit can be described as an “ ariat ", " Ariat " 
is a term used in tho Hanafi Law for a 
gratuitous loan and the essentials of an ariat 
are :— 

(1) that it can bo revoked ; 

(2) that it cannot be a transfer of property ; 

(3) that it must be for a definite period, and 

U) that it does not devolve upon tho hoirs 

of the recipient. 

In our opinion none of these essentials of 
an ariat" appertain to the marriage settlement 
in suit. In more than ono place it is 
definitely said that the donor and his repre¬ 
sentatives shall have no power to mako any 

ohanges or alterations in the deed or interfere 

• 

in any way with the property or creato any 
burden thereon. Those statements cannot bo 
reconciled with the theory that the deed is 
revocable. 

It is perfectly clear from the document that 
tho property in question was to bo conveyed to 
defendant No. 2. This is clearly stated in 
paragraph 1 and the condition as to mutation 
is in itsolf proof that transfer was intended. 
Moreover, tho property has actually been 
transferred as a result of tho compromiso bet 
ween the parties in accordance with this very 
document, liven if only a transfer of usu¬ 
fruct was contemplated as contended by tho 
appellant wo aro of opinion that this would 
bo a sufficient transfer (or this purpose : 
loco Durga Devi v. Duri Chtnd (l).] 

This deed is not for a definite period of 
timo. As regards defendant No. 1 it is for 
hor life-time and it is quite clear that her 
interest is limited to her lifo-timo merely to 
protect the intercets of her son and not tlioso 
of tho donor. 

Clause 2 of tho deed lays down an order of 
succession to this property on tho death of 
tho defendant No. 1. Wo cannot, thcrofore, 
accept the contention of tho appellant that 
this deod is in any sense an "ariat”. Tho caso 
reported in Mumtas-un-nissa v. Tufail Ah- 

U) a A L. J. 6G3. 


med (2) is entirely different, being ono in which 
the only evidence of transfer was an applica¬ 
tion for mutation of names made by a 
Muhammadan in favour of his wife. In our 
view it is what it calls itself, a marriage set¬ 
tlement, executed by the donor Dot under the 
Muhammadan Law but under the taluqdari 
law of Oudh. In our opinion th9 deed is a 
contract between the donor and Sheikh Asad 
Husain Qidwari, the brother of defendant 
No. 1, who only consented to give his sister in 
marriage on tho condition that this settlement 
was made in her favour. Once the coubract 
was complete by the marriage on tho ono 
side aud the gift of property on the other the 
plaintiff-appellant has no louger any interest 
in the property and no right to revoke tho 
deed. 

As to tho allegation that there has been 
some breaoh of condition ou the part of 
defendant No. I which would entitle tho 
plaintiff to have tho deed set aside we can 
only say that tho deed contains no such 
condition. Wo are referred to paragraph 5, 
but this merely lays down a pious wish that 
tho defendant No. 1 should always obey hor 
husbaud and never give cause for any disunion. 
This, if it is a condition at all, is one botwoou 
tho two defendants and not botwoou tho 
dofendant No. 1 aud tho plaintiff-appellant. 
No doubt, tho lower Court took uo e w ideuoe as 
to the allegations in the plaint and tho 
amendment of the plaint as to tho conduct of 
defendaut No. 2 wc are unable to soo that 
any of these allegations affected the defendant 
No. 1 but we cannot soo how evidence adduoed 
on those points could have in any way affect¬ 
ed the decision of the suit. 

It has aUo been argued that the lower 
Court should not have laid stress on the fact 
that a male child has actually boon born to 
defendant No. 1 and allowed this fact to 
influence its decision. In our opinion tho 
birth of this child lias no effect on tho case and 
we have laid no stress on tho fact in our 
judgment. In our opinion tho plaintiff totally 
failed to prove that ho is entitled to any part 
of the relief claimed and wo dismiss tho appoal 
with costs. 

11 • Appeal dismissed. 

U) 28 A. 264 ; A. W. N- (1 Wo) 2G'J. 
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RANGOON HIGH COURT. 

Second Civil Appeal No. 463 of 1923. 

July 5, 1923. 

Present :—Mr. Justice Pratt. 

MA HLA GYI—Appellant 

versus 

MAUNG SEIK PO—Respondent. 

Civil Procedure Code (Act V of 1908), s. 102— Award, 
suit to enforce, nature of—Appeal, second, competency 
of. 

A suit to enforce an award, is in essenoe a suit 
for specific performance of a contract, and is not of a 
small cause nature, consequently, a seooed appoal is 
competent in the case of such a suit. 

Kunjo Behari Bardhan v. Goto Dehart Bardhan, 42 
Ind. Cas. 590; 22 C. W N. 66; 27 C. L. J. 466; relied 
on. 

Maung Po Tok v. Ma Swe Mi, 49 led. Cas. 62>3 U. 
li. R. (1018.20), 10J, dissented from. 

Appeal against the decree of the District 
Court, Meiktila, in Civil Appeal No. 40 of 1922. 

Mr. Dull , for tho Appellant. 

Mr. Sanyal, for the Respondeat. 

JUDGMEN T. —This is an appeal arising 
from the decree in a suit for compensation 
based upon an award of arbitrators inado 
without rofcronce by a Court. A preliminary 
objection is ra sed by the Advocate for respon¬ 
dent that the suit is of a small cause nature 
and no second appeal lies. 

Tho learned Judicial Commissioner's ruling 
in Maimj Po Tok v. Ma Swe J\Ii (1). is 
undoubtedly an authority for bolding that a 
6uib for the specific performance of an 
award is not a suit for the specific 
performance of a contract. A contrary 
view was taken by a Bench of the Calcutta 
High Court iu Kunja Behan Bardhan v. 
Gosto Behari Bardhan (2), which held that 
a suit to enfoico an award is iu ossenco a 
suit for specific perfoimanoe of a contract. 
1 liave uo doubt that this is tho more comet 
view. With all due respeot to the learned 
Judicial Cmmissioner, I cauDot agree that the 
claim for compensation is merged in the award 

( 1 ) 49 lml. Cas. 62 ; 3 U. 13. 1*. (1918-20). 

(2) 42 Ind. Cas. 590; 22 C.VY.N. 60; 27 C. L. J. ISO. 


so that the payment of money directed by the 
award is a simple claim for money of a kind 
cognizable by a Court of Small Causes. I 
hold that the suit must bo considered to come 
within the oategory of suits for 6pecifio per¬ 
formance of a contract, and is not, therefore, 
of a Small Cause nature. 

A second appeal, therefore, lies. 

N. k. Objection disallowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1105 of 1921. 

February 19, 1924. 

Present :—Mr. Justico Krisbnan. 

ARETI SUBBAYYA— Defendant 
—Appellant 
versus 

SREE RAJA VENKATARAMIAH 
APPARAO BAHADUR, ZAMINDAR 

GARU and another—Plaintiffs 
—Respondents. 

Madras Estates Land Act (Z of 1908) ss . 3 (16), 46, 
163—“ Rijoli land," definition oj — Land, ordinarily 
submerged in water and not under cultivation whether 
ryoti landCultivable," meaning oj—Mesne pro • 
fits, suit for—Civil Court, wither has jurisdiction . 

Waste land in an estato usually submerged in 
water in tho rainy soasou and not under cultivation 
h not “ryoti land " within the meaning of seotion 3 
(19) of the Madras Estates Land Aot. 

A suit for mosno profits for such a land is properly 
maintainable in tho Civil Court. 

The words “cultivable land” in tko definition of 
‘ryoti land' means land that is ordinarily and 
usually cultivated and does not rofor to waste land* 
though even waste land can at times bo cultivated 
with labour and expenditure of money. 

Baja of Yenkatagiri v. Aiiyapareddi, 21 Ind. Cas. 
532 ; 33 M. 738 at pp. 740,741; 11 M. L T. 105; 
(1913) M. W. N. 919 ; 25 M. L. J 576, relied on. 

Appeal against the decree of the Court of 
the Subordinate Judge, Kistna, Ellore, in A. 

No. 38S of 1920, preferred against tho decree 
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of the Court of the Principal District Munsif, 
Tanaka, in O. S. No. 371 of 1916. 

Mr. K. Kamanna, for th9 Appellant. 

Mr. T. Ramachandra Rao, for the Respon¬ 
dents. 

JUDGMENT.— In this case the point 
taken before me is that Civil Courts have no 
jurisdiction to grant mesne pro6ts in the way 
the lower Courts have done, as the plaintiff is 
entitled only to such pro6ts as can bo claimed 
under olause (2) of section 163 of the Madras 
Estate Lands Act, under which mesne profits 
have to be ascertained by the Collector under 
section 5, and reliance is placed upon the 
ruling in Koti Kalapudi Kattayya v. Sree 
Ranginh Venkata Ramaya, Appa Rao Baha¬ 
dur (l). If the land in question were ryoti land, 
the argument may be sound, but the finding 
of both the lower Courts is that this land is 
not ryoti land because it is not ordinarily 
cultivable. The learned Appellate Judge says 
that it is a sort of waste land usually submerg¬ 
ed in water in the rainy season and not under 
cultivation at all. On that finding, section 163 
will nob apply and there will bo no ground 
for objection to the Civil Courts ascertaining 
the mesne profits duo. It is, however, contend¬ 
ed before me that as the land has been ac¬ 
tually cultivated by tho appellant for somo 
years, it must be taken to be cultivable laud, 
and being in a Zemindari estate, it must be 
treated as a ryoti land and tho finding to the 
contrary by the District Judge should not be 
accepted. Ryoti land is defiued in tho Es¬ 
tates Land Act as meaning cultivable land in 
an estate other than private land but does 
not include tank beds, thrashing lloor, eto. 
ft cortainly does not include waste land 
whore no cultivation is ordinarily carried on. 
In section 0, clause (4) waste land and grazing 
land are treated as lands in which a person 
cannot got permanent rights of occupancy 
This has been poiuted out by tho learned 
Judges in Raja to/ Vcnkalayin v. A t yappa- 
re( ldi f2), thoir observations arc found at 
PP. 710 & 741. When the definition of nj 
land speaks of cultivable laud, it soems to u.o 

(1) GO Iorl. Gis. 32 ; 30 ; M L. J. 071; (1020) 
“vjy. N. 702 ; 12 L. W G79 ; 2s M. L. T. 270. 

U) 21 Ind. Cas. 582; 98 M. 78s ; At pp. 710 M. 711; 
14 M * L - T. 105; (1J13) M. W. N. 010; 25 M. L. J. 578. 


that ib moans land that is ordinarily and 
usually cultivated and does not refer to waste 
land, though even waste land oao at times be 
oultivated with labour and expenditure of 
money. I think that the 6nding of the lower 
Court that this land is nob ryoti land is correct. 

The second appeal fails and is dismissed 
with costs. 

v. N. v. Appeal dismissed. 

K. s. D. 


RANGOON HIGH COURT. 
FULL BENCH 

Civil Reference. 

September 3, 1923. 

Present :—Sir Sydney Robinson, Kb., 

Chief Justice, Mr. Jusbico May Oung, 
and Mr. Justice Beasley. 

JONES—Petitioner -Appellant 

versus 

JONES and others—Opposite Party- 

Respondents. 

Divorce Act (IV of 1399), ss. 2,7 —Domicile of origin 
English—Domicile of choice, acquisition of — Requisi¬ 
tes — Animus Momendi not proved—Jurisdiction to 
grant decree nisi. 

Courts in India aro bound by tho provisions of a. 7 
of the Divorco Aot, notwithstanding tho provisions of 
s. 2 of the Act, and thoir jurisdiction to grant divorco 
depend-! upon domioile as under the English Law. 

Domicile of origin cannot bo lightly shed and the 
onus lies distinctly on tho person wanting to do so 
that he has ia its placo ac i>iiro l a domioile of olioioe. 
A domicilo of choice c m only bo acquired by rosidenco 
coupled with an intention of permanent or indefinite 
rosidenco, moro residcuco by itself being insufficient. 

A soldier with an English domicile of origin ob¬ 
tained employment in Burma on discharge from tho 
army, lie was married in Burma and his children woro 
also being olucatod thoro. After rcsidiug thoro for 
about 11 years ho lost his appoiutmeut in Burma; 
he relumed to England and from there wont to 
Barbados whoro ho was in sorvico for about a year 
when ho returned to Burma to his former appoint¬ 
ment. Ho presented a petition for divorco and the 
question was whethor the Court had jurisdiction to 
grant tho dcoroo: 
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ZTt'M that hi? return to Burma was duo to the 
opportunity of employment and did cot ari?e from a 
iirm aa 1 d'col iatoitioQ of ma'uag Burma hi? hom 9 
and that this in itself boiag no proof of the fact that 

o hil ac-j iirel hi? domicile of choice, the Court had 
no jurisdiction to grant the divorce sought. 

This was a reference which came up before 
a Full Ranch of bhe High Court for the con¬ 
firmation of a decree nisi passed by the Divi¬ 
sional Judge of Magwo on the ground of tho 
ro'pondont’s adultery, and the learned Chief 
•Tusfcico made the following order of remand 
in which May Oung and Beasley, JT., con¬ 
curred 

This is a reference for the confirmation 
of tho decree nisi passed by the Divisional 
Judge of Magwo on the ground of adultery. 

The first question that arises is, whother 
tli9 Court has jurisdiction to grant any decree 
for the dissolution of the marriage, but the 
matter was not raised in the Court below, and 
there is no affirmative evidence on the record 
as to the domiedo of the petitioner. It would, 
however, appear probablo that he hs.3 an 
English domicile. 

From the Certificate of Marriage that has 
been filed, the petitioner was at tho time of 
Ins mnrr : a;e an Office Sergeant of tho Second 
Royal Welsh Fusiliers at Muymvo where the 
marriage took place. The petition -states that 
after the marriage petitioner lived and 
cohabited with his wifo at Mavmvo and Singn, 
Fppor Burma, and then at Carnarvon in 
Wales and lastly at Yenangvaung. Tipper 
Burma. lie is an Assistant Storekeeper to 
M'r.srs. The Burma Oil Company, Limited, 
at Yenangyaung. 

" Wo have heard Mr. Keith on tho question 
of jurislicfc : on and, while it is admitted that 
tho deoision in Keyes v. Keyes (l) lays down 
that tho Courts in India are nob empowered to 
decreo dissolution of the marriage between 
persons not domicilo within their jurisdictmn, 
it U urged that the Court has power to grant 
a decreo for dissolution which has full force and 
ofleet within British India. It is no doubt 
true that section 2 lays down that relief may 
lie granted where tho petitioner professes tho 
Christian reli- ion and resides in Tndia at the 
time of presenting tho petition and that in 

(1) (1)21) P. D. 201 ; 00 L. J. P. 212 ; 121 L. T. 
707 ; 65 3. J. 135 ; 37 T. L. 11. 400. 


addition in bhe case of dissolution of marriage 
it may grant decrees where the marriage has 
been solemnised in Tnlia or where the 
adultery complained of has been committed in 
India, and that, in spite of the decision their 
Lordships of the Privv Counciliin Le Mesurier 
v. LeMesurier(2), the Courts in India have con¬ 
sidered that they have jurisdiction to grant 
decrees of dissolution of marriage. It is'cloar 
that the recent deoision in Keyes V Keyes (l) 
shows that jurisdiction should not have been 
so assumed. It has been suggested that this 
decision does not give sufficient weight to the 
opening words of section 7, Indian Divorce 
Act, and, while it is true that tho Courts in 
India are directed to ‘ act and give relief on 
principles and rules, which, in the opinion of 
tho said Courts, are as nearly as may he con • 
formablo to the principles and rules on wbioh 
.the Court for Divorce and Matrimonial Causes 
in England for the time being aots aud gives 
relief, this is only to he the mlo subject to 
the provisions contained in tho Indian Divorce 
Act. We are unable to see any force in this 
argument. Tho provisions of section 2 as to 
residence, no doubt, applv to cases whoro the 
parties are domiciled in Tndia, bub where the 
parties are domic : lod in England, they cinDot 
override the express provision in section 7 of 
the Act. 

“ Tn Keyes v. Keyes (1) it was definitely held 
that tho Indian Councils Act, 18f>l, did not 
warrant tho making of a law to ompowor 
Courts in India to decree dissolution of marri¬ 
age between persons not domiciled within 
their jurisdiction, and Courts in India are 
hound by tho provisions of soobion 7 of the 
Act to act and givo roliof on tho same princi¬ 
ple, namely, that jurisdiction depends on 
domioile. 

The proviso aided to section 7 was refer¬ 
red to. It is no doubt worded in very general 
terms, hut it cannot he taken as overriding 
bhe section itself. This proviso was enacted in 
1912 to lay at rest a conflict betweon the 
Calcutta aud Madras High Courts Thapila 
Pi ter v. Tkapita Lakshmi ^3) and Gohardhan 
Dais v. Jasadamoni Dassi (4) on an entirely 

(2) (19 )5) A. 0. 517 ; 61 L. J. P. C. 37 ; 11 R. 527; 

72 L. T. 373 (P. 0.). 

(3) 17 M. 235; 6 lad. Dec. (N. 3.) 162. 

(1) 13 C. 252 : 9 lad. Deo. (N. S) 163. 
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different point and it in no way affects the 
question before us. 

“ We have been referred to Note 17 in the 
Third Edition of Mr. Dicey’s Contlict of 
Laws at page 845, and it there appears to be 
suggested that Courts in India could still grant 
decrees of dissolution to have effect through¬ 
out British India only. It is not possible, in 
our opinion, to hold this view having regard 
to the fact it has been held that the Act 
which authorised legislation by the Govern¬ 
ment did not authorise legislation to grant 
matrimonial jurisdiction that was not based 
on domicile. The decision in Keyes v. Keyes (I) 
was not taken further, but was clearly 
accepted as a correct exposition of the law 
and a validating Act was passed. That Act 
has no application to future divorces and it is, 
therefore, necessary that the Court, on enter¬ 
taining a petition for dissolution, should be 
satisfied that it has jurisdiction by reason of 
the domioile of the petitioner. If, therefore, the 
petitioner in the present case has an English 
domicile and was not domiciled in India, the 
Court had no jurisdiction to grant him a 
decree for dissolution of marriage. 

As has been pointed out, thero was no 
issuo drawn on this and no evidence has been 
given on tho point, and we must, therefore, 
remond the caso for an enquiry into this 
matter and the Court, after issuing notico 
and hearing such evidence as may be led 
before it, will return the evidence to this 
Court with its opinion." 

Tho Divisional Court having re-submitted 
the record to tho High Court after hearing 
further evidence and coming to a finding that 
tho petitioner was domiciled in India, tho 
matter came up once more before the same 
Full Bench. 

Mr. Keith, for tho Appellant. 

JUDGMENT. 

Robinson, C. J. —The petitioner came to 
India in 1907 as a soldier and his Rogimont 
was transferred to Burma. Shortly before 
bis discharge from tho Army, be obtained a 
post iu the Burma Oil Company, in the 
service of which Company bo has continued 
With tho exception of an interval ol one 
H-ar. It is not in dispute that his domi¬ 
cile of origin is British, but it is urged that 
he has deliberately abandoned that domi- 
I C—i»i 


cile and has acquired a domioile of choice 
in this couutry. What he says himself in his 
evidence is that “aftor getting married I have 
intended to stay always in Burma as the cli¬ 
mate suits my health very well.” And, again, "I 
have been in tho oil business for the last twelve 
years on a local contract. I, therefore, cannot 
change my profession at this age. If I go 
back to England I cannot make use of my 
experience in tho oil line. I have no property 
in England. All my interests aro centered in 
British India. I am heavily in debt here 
and I have no savings to fall hack upon ; hence 
I did not think of going back to England at all.” 
And the statement ends, "I have not the 
slightest intention at all to go hack to England 
and there is nothing to attraot mo there.” 

It is urged that this evidence, coupled with 
certain other circumstancos, is sufficient to 
establish the propositions that ho has a domU 
cilc of choice in Burma. His domicile of origin 
being English, it cannot ho lightly shed 
and the onus lies distinctly on petitioner to 
prove that ho has, in its place, acqu’red a 
domicile of choice, Bell v. Kennedy (5). A 
domicile of choice oan only he acquired by 
residence coupled with an intention of per¬ 
manent or indefinite residence. Mere residence 
by itself will not ho sufficient. Thoro is no 
doubt that for the last twolvo yoars tho 
petitioner ha3 with only one broak rosided in 
Burma, hut that break in itself appoars to me 
to raise the strongest doubt as to his inten¬ 
tion to make a permanent homo in this 
country. On his discharge from tho Army 
he no doubt sought employment as do many 
othor soldiers, lie obtained it an l residoJ in 
Burma in cousoquenco. But ho lost or gave 
up that employment, and in .Tune 1919 ho 
went home to England, lie wont to sook 
othor employment and he obtained it in 
Barbados. After lie bad boen there for 
nearly a year, it appears that ho received a 
communication from his old employers, tho 
Burma Oil Company, Limited, ottering him 
again a post in Burma. This he accepted 
and returned to Burma, hut when ho loft 
Burma in Juno 1919 with the object of obtain¬ 
ing other work, ho did an act which appoars 
to mo to show clearly that ho either could 
not have had an intention of making Burma 
his homo permanently or that if ho had had 

(6) (18631 1 fi. L. So. 307. 
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such an intention, lie abandoned it. It takes 
far less to revive a domicile of origin than 
to acquire a domicile of choice. His return 
to Burma, the following year was merely 
to take up bis employment and does not 
show and is in itself no proof of animus 
manendi. His return was due to the oppor¬ 
tunity of employment. It did not arise from 
a firm and fixed intention of making Burma 
his home. This visit appears to me to wipe 
out the effect that the provious long residence 
in Burma might have had on the decision of 
this quostion. So far as his own evidence is 
concerned, I need only quote the words of 
Horridge J., in I Vaddington v. \V addinglon (6) 
“I always look with suspicion on an act on 
petition made subsequently to proceedings in a 
a suit in order to oscapo from the jurisdiction of 
this Court. The evidence of the wife is also 
subject to a similar comment.” In that case the 
wife was the petitioner. The reasons givon in 
his evidence afford little or no proof of the 
animus manendi that the climate suited his 
health ; that his omploym mt for the time being 
lay in Burma ; that he was heavily indebted 
and had no money and possibly would not bo 
allowed to leave the country, are no grounds in 
support of the allegation of an intention to 
remain. The facts that he married in Burma 
and that his children are being educatod in 
Burma carry it no further, lie could not 
afford to have his children educate 1 anywhere 
else. Petitioner's circumstances are exactly 
similar to a great mauy other cases to be met 
with here, and. in my opinion, he has failed to 
discharge the onus that lay on him. There is 
no evidence of auy acts done by him oref any 
statements made by him whioh lends support 
to his allegation. In my opinion it should bo 
held that his domicile is English and that 
this Court has no jurisdiction to grant tho 
divorce sought. I would, therefore, disrrrss 
tho petition and hold that petitioner must pay 
respondents' costs, if any. 

May Oung, J.--I concur. 

Beasley, J. -I concur. 

N. K. Petition dismissed. 

«r.) ) Sf, J. L 15. 3J>9. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Hi nt Appeal No. 26 of 1923. 

November 26, 1923. 

Present: —Mr. Daniels, J. C. 

THAKUR RUDRA PARTAF SINGH— 
Plaintiff—Appellant 
versus 

IIAUSLA PRASAD and others — 
Defendants —Respondents. 

Ondh Rent Act ( XXII to/ I8b6), s. 127, application 
of—Cultivated grove—Suit for rent, maintainability 
of. 

A suit for reut of cultivated grove land is not 
maintainable under s. 227 of tho Oadh Reut Act. 

Appeal from the decree of the Additional 
District Judge, Bara Banki, dated tho 24th 
April 1923, modifying the decree of the 
Deputy Collector, First Class, Bara Banki, 
dated tho 8th May 1922. 

Mr. Llyder Husain, lor the Appellant. 

Mr. Liam Bharose La!, for tho Respondents. 

JUDGMENT - This is a Bccond appeal by 
tho plaintiff in a suit for arrears of rout. Tho 
suit was brought under section 127 of the 
Oudh Rout Act on the ground that tho defend¬ 
ants, some twenty years ago, brought the land 
under cultivation without tho sanction of the 
landlord. Tho suit rolatod to two plots Nos. 
194 and 407 in Mahal Musammat Darya 
Ivunwar of the village of Kliera Kaukan in 
tho Bara Banki District, but tho appellant lias 
confined his argumonts to plot No. 407. It is 
common ground that this plot was originally 
grovo land and tho defendants contend that 
thero has been no change in its character. 
The land was rccordod as a cultivated grove 
in the record of the first Regular Settlement 
and the finding of the Court bolow is in favour 
of the defendants that thero has been no 
cliango in its character and that it continues 
to he a cultivated grove as it always has beou. 
It is contended on behalf of tho appellant that 
there can be no such tiling as a cultivated 
grovo. The explanation may lie in tho kind 
of trees grown, which are mainly shishivn 
trees and may have grown up ohiefiy round 
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tbe boundary of the plot where they etana at 
the present time. On the findings of the 
Court below the case is nob one to which 
section 127 of the Oudh Rent Act is applic¬ 
able and the suit has been rightly dismissed. 
I accordingly dismiss the appeal with costs. 

N - H. Ajrpeal dismissed. 


BOMBAY HIGH COURT. 


Letters Patent Appeal No. 2 of 1923. 


December 13, 1923. 

Present :—Mr. Justice Pratt aud 
Mr. Justice Fawcett. 

MAHOMED VALLI ASMAL— 
Plaintiff—Appellant 

versus 

VALLI ASMAL -Defendant — 
Respondent. 


Civil Procedure Code (Act V oj lJOS), s. 115, Sci,. 
puras. 15, 10— Arbitration — Attard — (tftju'tivn — 
Appeal, tvJnth< r lies — lUvision—Letters I’aUnt (Bum- 
bay) cl. 15 —App al against order in revision. 


'iho otlcct oi the introduction of the words “ or be¬ 
ing othorwHc invalid ” in paraRiaph 15 of bchodulo 
Jltothe Civil Trocoduro Code, is that any objection 
to tho award oti tho ground that it i ; not an award 
or on the ground of its invalidity should be made at 
tuo tune when the award is tiled. 


If such an objection is not takou then, or is taken 
*md is disallowed, it is not upon to tho party object¬ 
ing, to re-agitato tho matter by way of appeal 
aghast tho dccroo. 


An ordoc in revision is not subject to appeal under 
tnc Letters Patent of tho Bombay High Court. 


Appeal from an order passed by the Chief 
Justice under O. XL1, r. 11, Civil Procedure 
Code, m First Appeal No. 149 of 1920, from 
tho decision oi tho First Class Subordinate 
Judge, Broach, in Suit No. 20 ol 1918. 

Mr. K. N. Koyajee, fur the Appellant. 

Messrs. G. N. Th 'kor and it. J. lhakor, 
lor tho Respondent. 


JUDGMENT.-— This appeal, under the 

Liottcrs Patent, arises under the following cir¬ 
cumstances : — 

The appellant who is tbe plaintiff filed a 
suit against the defendants in the Court of the 
First Class Subordinate Judge at Broach, and 
that suit was determined by the judgment 
given in terms of an award between tho 
parties. An appeal was filed against the decree 
made on this judgment, and that appeal was 
summarily dismissed by Macleod, C. J., on the 
ground that no appeal lay. From that sum¬ 
mary dismissal this appeal under tho Letters 
Patent was admitted by us and being consci¬ 
ous oi tho faot that tho decree appealed against 
was not in excess of the award we direct¬ 
ed that tho appeal should he admitted as an 
appeal against an order either under section 
1U1 (1) (/J of the Cdoe of Civil Procedure or 
undor O. XLIII, r. 1 (m) cf the same Codo. 
That order was evidently made under tho 
impression that tho award had been made 
without the intervention of tho Court. It now 
appears that tho order was made on a refer¬ 
ence through tho Court under Schedule II to 
tlie Codo of Civil Procedure. It follows, 
therefore, that the award cannot bo treated 
either as a compromise under r. 3 of 
O. X .\II1, or an order appealablo under s. 10-4 
(1) l/j ol the Civil Procedure Code. 




n-1 uuv 111 ell II- 

tamable / Mr. Koyajeo argues that an appeal 
bos because the award iu terms of which tho 
judgment was given was not in fact an award, 
l ie contends that thoro was no reference as 
ouo of the parties did not sign tho submis¬ 
sion paper himself, his signature being affix¬ 
ed on Ins behalf by his pleader. In othor 
words, Mr. Koyajee s contention is that 
an appeal will lie against tho decree mado 
in tonus of tho award, if h 0 can show 
that that award was an invalid award 
or an award mado without jurisdiction. This 
was the ground ou which appeals woro 
admitted under tho old Codo in the cases of 
Indur sub'nnahii Lieddy w. Kandadui liaja- 
,,unnar AyyanQar (1) and Shth Lai v . Cnatur - 

bhu, <2J. But the effect Of the introduction 
of the words or being otherwise iuvaild " in 
paragraph 1-j ol the Scliedulo If of Civil Pro- 
ce.iurc i ode, is that any objection bo the 


U) 

(■b 


*0 n. 47 ; n M L. J. 3j C. 

‘J JuJ. Da*. ‘JOG ( 3i • 


0 A. L. J. UG. 


724 


INDIAN GASES 


[1924 


M. S. NAIKWARA V. MA AYE BYD 


award on the ground that it is not an award 
or on fcho ground of its invalidity should be 
made at the time when the award is filed If 
that objection is not made then, or if that 
objection is then made and is disallowed, it is 
not open to the party objecting, to re-agitato 
the matter by way of appeal against the 
decree. The object of that change in pai'a- 
graph 15 of the arbitration schedule was, as 
pointed out by Mulla, J., in bis notes on the 
subject, to givo full effect to the principle of 
finality as laid down by the Privy Council in 
Ghulam Jilani v. Muhammad Husain (3). 
The appeal was, therefore, rightly dismissed as 
not competent. 

I should observe that no objection on his 
ground was made by the appellant either at 
the time when the award was filod or in his 
memorandum of appeal from tho decree of 
the Subordinate Judge. Even if it wore sug¬ 
gested that tho first appeal should he treated 
as an application for revision of the decree, 
following tho recent decision of this Court in 
the vory extreme case Mr.rali Visram v. 
Sheriff Dewji (4J, tho appellant would be in no 
hotter position, for an order in revision is not 
subject to appeal under tho Letters Patent. 

We, therefore, uphold the preliminary ob¬ 
jection and dismiss this appeal with costs. 

Z. K. Appeal dismissed. 

(3) ‘29 1. A. 61 : l Burn. L» It. Uil ; 12 M. L J. 
77 ; 0 C. W. N. ; 29 O 1G.‘ ; b Sar. 1>. O. J. 134; 
‘25 P. It. 1902 tl’. C>. 

(4) 12 1 ad. Cas. G3" ; 30 13. 105 ; 13 Bom. L K 
1017. 

RANGOON HIGH COURT 

I'irst Civil Appeal No. 301 of 1922. 

December 10, 1923. 

['resent : —Mr. Justice Young, Acting 

Chief Justice, and Mr. Justice May OuDg. 

M. S. NAIKWARA—Plaintiff- 

Appellant 

versus 

MA AYE BYU and others - 

1 »EFIN HANTS —Rl-.SPONDENTs. 

Civis 1 i cod'd {Act l of 1 )0$), ss. 144. 1*-*1 — 

Wrongful ajWQintmt .t oj J leaver — Restitution — 
Lnlurt n( powi /’ <) Court. 


When a plaintiff obtains the appointment of a 
Receiver in respect of the property of several defend¬ 
ants one of whom is subsequently dismissed from 
the suit as having been wrongly joined, although 
restitution in rospeot of the Receiver's commission 
and other expenditure inOurred, cannot be granted 
under section 144 of tho Civil Procedure Code, the 
order pressed not being a decree, yet the Court should 
allow restitution in such a case under its inherent 
powers. Tho fact that the Receivership has boon to 
the applicant’s advantage is no ground for nob grant¬ 
ing restitution in view of the possession of the Recei¬ 
ver having bo%n wrongful ab initio. 

Mr. Kyaw Din % for the Appellant. 

Messrs. Cowatjee and Das % for the Respon¬ 
dents. 

JUDGMENT. —In tho case out of which 
this appeal arises tho plaintiff had obtained 
tho appoiutmont of a Receiver over properties 
belonging to A and also properties belonging 

to 13. 

13 was subsequently held to have been 
wrongly joined and was dismissed from tho 
suit and the Receiver returned to her proper¬ 
ties and tho notb rents collected. She applied 
to tho Trial Judge that the plaintiff should also 
return to her the Receivers commission and 
curtain expenditure incurred for watching fees 
and hire of boats for collecting paddy, and the 
learned Judge allowed the application. Hence 
this appeal on the grounds that the Judge had 
no jurisdiction and should have referred the 
parties to a regular suit. 

If the removal of tho Receiver had been a 
decree there can ho no doubt that section 144 
would have applied, and that tho Court of 
Grst instance would have had power to 
order restitution on tho application of the 
aggrieved party and such party would have 
been bound to make such application and 
could not have brought a regular suit. 

But tho order removing the Receiver was 
not a decree and it is, therefore, contended that 
the section does not apply and that B must be 
referred to a regular 6uit. 

'The learned Trial Judge made use of the 
inherent powers of the Court under sec¬ 
tion 151, treated the application as one anal¬ 
ogous to an application made under section 
144 and allowed it 

In this wo think ho was justified as there 
can bo no reason why such an order should 
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nob be treated in the same way as a decree. 
Restitution was as necessary under the order, 
as it would have been if such order had been 
a decree, and it would h&vo been an abuse of 
the process of the Court to have referred the 
parties to a regular suit ju6t because it was 
an order that was passed and nob a decree. 

Next, it was contended that the order was 
wrong on the merits, that the applicant had 
received advantages by having her property 
taken care of for her and that watching fees 
would have been necessary in auy case and 
also the hire for boats to collect tho paddy, 
but the law takes no account of such consider¬ 
ations under section 144; the Receivers 
possession was wrongful ah initio and such 
restitution is ordered as will, so far as may 
he, place the parties in the same position that 
they would have occupied if such decree had 
never been passed. But for the order the 
applicant would never liavo been calh-d on to 
pay to the Receiver fees for taking care of the 
property and realising its profits', and she is 
entitled under the law to ho put in tho same 
position, so far as may bo, as if tho order had 

never been passed. Tho appeal is dismissed 
witn costs. 

N> Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT 

Fir3t Civil Appeal No. 17 of 1922. 


November 2, 1923. 

Present :-Mr. Dalai, J. C. and Mr. Neave, 

A. J. C. 


AWADI3 RAM SINGII and others - 

Plaintiffs—Appellants 

versus 

MAHBUB KHAN and others— 
Defendants—Respondents. 


Lcln^ Law - Joi "L Juintly-Alicnnlion by /at),. 
pTm ' oj frooj — I'rc-tiiiplnr 

Pfttumplioti t0HS m f tlvour ^dividual mania 


<4 p rr°: ?! 1 ° {iLiu,u > ’ in . 1 p^ P - 

tion . .u 0r do03 Lot 10 a hotter p^si- 

quo.Hi?n Vt ! h ° r ,,H fch ‘ ll r lh .° V0u,lco f -‘r as tho 
°i legal DccoHdity id coocornod. except that 


being in a le-s favourable situation than the vendee 
to prove proper inquiry as tothe existence of necessity 
or of antecedent debts of the father, less strict 
proof of inquiry may be required of him 'I he 
burden of proving their 1 existence, howevor.is not shift¬ 
ed Ly pre-emption from the transferee to the sons 
unless the sons wore parties to the pre-emption decree 

Jamna Pcrsliad v. Batbhada, 71 led. Cas 353 • y 
0. L. J. 601 ; 25 0 C. 388 ; (1523) A I. R. (0) 117 
followed. 

Ao antecedent debt to be binding on Hindu sons 
mu^t not only bo antecedent in time to tho transfer 
questioned by tho sons but also dissociated in fact 
therefrom. 

Even where property is hold by a joint Hindu 
family mutations aro often made in favour of in¬ 
dividual members of tho family. Unsupported by any 
other circumstance of division, they do not raise a 
presumption of separation 

Appeal from tho decree of the Subordinate 
Judge, GoDda, dated the 30th Jauuary 1922. 

Mr. M. Wasim, for the Appellant?. 

Mr. A. L\ Sen, for the Respondents. 

JUDGMENT. -Tho suit in the Court of 
tho Subordinate Judge of Gonda was for poss¬ 
ession of a one-third share of one Mahal 
Abdul Ghafur Khan and about one fifth of an¬ 
other known as patti Ghuunu Khan by Hindu 
sons from the vendee of thoir fathers. The 
following pedigree will indicate tho relation¬ 
ship between the vendors and the plaintiffs :_ 

ORI SINGH 

_I_ 

i i i 

Bhagwan Singh Mendai Singh liajai .Singh 
died childless | 

Gaya l’ra-ad Singh 

I 

1 irthipal Singh 
(vender) dofondant 12 

I 

Mahabir Singli 

defendant 1 \ 

I 

Sura] Lai Singh, 
plainliii 2 


Gajidhar Singh 

I 

Kainadat Singh 
died childless 

I 

Aw.idhram Singh, 
idaintiil 1 


i lirdhari Singh 

I 

Jagatpal Singh 
(vendor) defendant 13 


I 

Da.'rath Singh, 
plain till 3. 
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On 9th August 1904 Jagatpal Singh, father 
of plaintiff No. 41, and Pirthipal Singh, grand¬ 
father of plaintiff No. 2, sold the property in 
suit to Mian Bakhsh Ivhau for an ostensible 
consideration of Rs. 14,000 (Exhibit I, p. 24J. 
The consideration was made up of the follow¬ 
ing elevou items :— 

Rs. a. 

(1) For payment to certain mort¬ 
gagees under a usufructuary 
mortgage of 20th March 1894, 
executed by Gaya Prasad and 

Ram Dat ... 1,500 0 

(2) For payment to the same 
mortgagees on a deed of further 
charge of even date executed by 

the same persons ... 600 0 

(3) For payment to Chola and 

Bulla Kalwar in satisfaction of 
a usufructuary mortgago of 27th 
.Juno 1892 executed by Gaya 
Prasad and Ram Dat ... 1,500 0 

(4) For payment to tho same 

mortgagees on account of a deed 
of further charge of 14th July 
1892 executed by tho same 
mortgagors ... 600 0 

(5) F'or paymout to the same 
mortgagees on account of a deed 
of further charge dated 2nd July 
1901 executed by Pirthipal 

SiDgh ... 737 8 

(6) Credit given for mom y due 
on an unregistered hypotheca¬ 
tion-bond of 12th May 1903 oxo- 
cuted by Pirthipal Singh in 

favour of the vendee ••• 300 0 

(7) Credit given for money due 

on a bond of 31st July 1904 ex¬ 
ecuted by Pirthipal Singh and 
Jagatpal Singh in favour of the 
vondeo ... 1,000 0 

(8) For payment to Mian Abdul 
Ghafur Khan on account of an 
unregistered bond of 13th July 
1904 executed by the ven¬ 
dors Pirthi Singh and Jagatpal 

Singh ••• 3,000 0 

(9) Received lor cost of stamp- 

paper • •• 140 0 


Rs. a. 

(10) Due on a pro-note executed 
by Pirthipal Singh in favour of 

the vendee on 12th May 1903 . 21 0 

(11) Received in cash at the time 

of the registration ... 4,601 8 

Total ... 14,000 0 

Subsequently, Abdul Ghafur Khau (who is 
now dead and is represented by the defendants 
No. 1 to 5) and Ghunnu Khan (who i6 now dead 
and represented by tho defendants 7 to 9) sued 
for pre-emption and obtained a decree on the 
24th November 1905 on the basis of a oom- 
promiso entered into between them and the 
vendee Mian Bakhsh Khan. The vendors 
obtained from the pre-emptors on payment in 

Court of Rs. 12,000. 

The plaintiffs based thoir claim for poss¬ 
ession on the following allegations. They 
were in existence at tho time of the sale 
and 60 had a right to havo it set aside 
on the ground that it was not oxcouted by 
tho managing members of tho joiut family 
for any valid necessity or for tho payment of 
autecoJont debts. It was their case that 
since the time of thoir ancestor Ori Singh tho 
family had boon joint and tho property in 
their possession ancestral joint family pro¬ 
perty. Both tho plaintiff's Awadh Ram Singh 
and Suraj Lai Singh wore in existence at the 
time of tho sale and attaiued majority within 
three years of tho institution of the suit. 
The third plaintiff Dasrath Singh was born 
subsequently. Tho defenco was that the suit 
was barred by limitation, that tho burden lay 
ou tho plaintiff Hindu son6 to prove the im¬ 
moral nature of the consideration of the sale, 
that part of tho property iu suit was self- 
acquired proporty of Jagatpal Singh, that the 
sale was executed by tho managing mombers 
for valid necessity and lor payment of antece¬ 
dent dobt and, finally, that the sale cannot be 
sot aside as tho bulk of the consideration was 
lauding on the plaintiffs. 

The learned Subordinate Judge held-that 
tho suit was within time, that tho entire prop¬ 
erty in suit was the joint auoestral property 
of a joiut Hindu family consisting of tbe 
plaintiffs and the transferors, that the burden 
of proving legal necessity lay on the defend¬ 
ants and that the consideration was bind¬ 
ing on the plaintiffs except to the extent 
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of Rs. 4,622-8-0 made up of items 10 
and 11 out of the items enumerated above in 
this judgment. In the result, the lower 
Court granted to the plaintiffs a decree for 
possession of the property in suit on payment 
of Rs. 9,377 8-0 to the defendants who were 
leg-al representatives of the pre-emptors Glia- 
fur Khan and Ghunnu Khan. 

Both parties have appealed. Appeal No. 17 
i6 that of the plaiutills aud appeal No. 25 of 
the defendants who aro the successors in- 
interest of the pre-emptors. The appeal by 
the defendants must be considered first be¬ 
cause in case of its success, there will bo no 
necessity to consider the other appeal. 

The suit will be within time if either of the 
plaintiffs Awadh Ram Singh and 8uraj Cal 
Singh was under 21 years of age at the dato 
of its institution. On tboir behalf four differ¬ 
ent classes of ovidonco were produced, medi¬ 
cal ovideuce of a Civil Surgeon, statement of 
age made by their parents or other relations 
at the time thoy joined school, horoscopus as 
aro ordinarily prepared at the birth o! Indians 
of the respectability aud standing in life of the 
plaintiffs and oral testimony of their mothers, 
ihe second class of evidence is the most reli¬ 
able as it does not depend on more conjecture, 
is not likely to ho prejudiced or fabricated and 
came into existence at a time when there was 
»o thought of the presont suit. First of all, 
both the plaintiffs were entered at the Paihar 
‘-c iool, where their datos of birth wero record- 
c in the school ltogistor. According to these 
datos the plaintiffs wero betwoen i9 aud 20 
Nears of age at the date of tho institution of 
the suit on 26th Novomber L919. These en¬ 
tries havo boon tampered with. The teacher 
Uaulat Rai has dopused that this was done 
recently after tho school building was broken 
into. It is, however, not necessary to inquire 
into this matter because Awadh Ram was 
transferred to the Utraula .-chool in February 
and tho entry of the dato of birth in the 
ogister of that school gives no cause for sue 
picion. The date of birth given there is 5th 
February 1900. 

in „ W !'° n fcll ! e '^pendent and roliablo evidence 

o negatived by any dofouc • evidence, which 

anf 8,lf ^ UOred aud nob roforre ‘ 1 to by the detond- 

» earned Counsel during arguments bore. 

0 fool satisfied that tho plaintiff Awadh Ram 


was between 19 and 20 years of age when the 
present suit was brought. 

It was conceded by the defendants’ learned 
Counsel, as indeed it must b? after the Privy 
Council decision in Chet Ram v. Ram Singh (l), 
that if Mian Bakhsh had continued in posses¬ 
sion, tho burJen would havo laid on him to 
prove the binding necessity of tho sale consider¬ 
ation. According to him, the burden now lies 
on tho plaintiff Hindu sons because a decree 
has been obtained by the pre-emptors Abdul 
Ghafur and Gbunnu Khan and they have taken 
possession in execution thereof. This argu¬ 
ment is based on a misapprehension of the effect 
of a pre-emption decree. The Hindu father 
who mado the sale had no concern with this 
decree ; he was not a necossary party thereto. 
In the present case a compromise was effect¬ 
ed between the pre-emptors aud the vondoe 
to which the vendors were no parties and the 
decree was passed on the basis of this com¬ 
promise cx parte against the vendors. By no 
stretch of tho doctiineof representation can 
tho Hindu sons be said to have boon represent¬ 
ed in such a litigation. We agroo with the 
observations of a learned Judge of this Court 
iu Jumna l'ersha,l v. Baibhaddar (2): "It is 
dear that a pre-omptor canuot stand in a 
hotter position against the sous than the 
vendee from the father except that, being in 
a less favourable situation than tho vendee to 
prove proper inquiry as to the oxistonco of 
necessity or of antecedent debts of tho father, 
less strict poof of inquiry may he roquirod 
of him. Tho burden of proving their exist- 
ouc‘, however, is nob shifted by pre-emption 
from the transferee to tho eons, unless the 
sons were parties to tho pre-emption decreo. 

Tho deereo which shifts the burdon on tho 
sons is ono iu execution of mortgago by the 
father. This is emphatically stated by their 
Lordships in Sahu Rum Chandra v. lJhup 
Singh (3), aud iu the passages from two judg¬ 
ments, ono of Sir Jamos Colvilo and the other 

(1) r >'< Iu'l- Ca*. or. J ; H A. 3*58 ; 3 1’. L T If,a • 

31 M. L. 1 • 00 ; 13 NI. L. J. 'JJ ; 1G L. \y_ ^). m<j22) 

(l\C.) Gl ; (lu-i-2) A 1. 


U. W. N. 155 


1 U. I’. L. It. 

I!. (l’.C ) 217 ; 3 I*. L It. r>2-2 ; ‘21 Bom. L. It 1231 

(A I* !“«.*&, uV 10 L - ’• 601 =»° *»= 

(■J) ?■ i Iu l. Ca> ‘280; 3J A. 137 ; 21 C. W. N CJ8 • 
1 I- L W 557; 15 A L. J. 137 ; l’ , Bom. L. R joq ■ 

?! M r" V/i 38 ^ Ij ' J ‘ 11 ; < lyl7 ) W. N. 430 • 
22 M. L- 1- 22 ; C L. W. 213; 44 I. A. 126 (I*. Q). 
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tho deceased intestate was also a Buddhist lies on 
the adopted son alleging such fact. 

Shanmugam Puiai v. Sij d Gukim Gliose, 27 M. 
116 . Chokalinga Pillai v. Kumara Viruthalam, 4 
M. II C. R. 3 54 ; 17 W. R '.SI note ; Kcdar Nath 
MitUrv Dcnobundhu Shaha, J1 lud. Cas. 626 ; 42 0. 
1043 ; 1J C. SV. N. 7-24, distinguished. 

Ktjin Wet v. dlu Gyokc, jL. 13 R. 17 ), relied on. 

There is nothing in the Succession Act whioh 
requires an administrator to obtain the previous 
sanction of the Court for the sale of any portion 
of the estate of the deceased. 

Whore a creditor or one of the next-of-kin of a 
dccoasel institutes an administration suit against an 
executor or administrator, the mere institution of 
the suit or the obtaining of a mere administra¬ 
tion dccrco does not deprive the executor or admin¬ 
istrator of the general power to dispose of assets, 
unless an 1 until the plaintiff has obtained an 
order appointing a Receiver of the ostato or at 
least an injunction restraining the executor or 
administrator from excioising the powers vested in 
the executor or administrator, i he doctrine of Its 
]i oid.us, therefore, does not apply to a sale made by 
an administrator during the pendency of an admini¬ 
stration suit. 

Case-law discussed. 

Appeal from the decree cf the District 
Court, Iusoin, in Civil Regular No. 34 of 
1921. 

Mr. Burjorjee, for the Appellant. 

Mr. Ah Yain, for the Respondents. 

JUDGMENT. 

Lentaigne, J. —This is an appeal against 
the judgment and decree of the District Court 
of Insein dismissing the plaintiff-appellant's 
suit against the respondent defendants, and 
granting costs to the fourth respondent. One 
Leo Byaw, who was the owner of the combined 
Oil and Flour Mill in dispute, died intestate in 
May 1916, leaving one Saw Ewe Lyan, who 
claimed to he an adopted son, and four daugh¬ 
ters of whom three were married. The adopted 
son applied on the 12th November 1917 for 
Letters of Admnistration to the estate of Lee 
Byaw deceased in Civil Miscellaneous No. 80 
of 1917, and ho headed his application as on© 
under the Indian .succession Act, 1865 and 
described Leo Byaw as a Confucian by roli- 
gion without adding any allegation that she 
was also a Buddhist or that she professed any 
religion which would cause her estate to be ex¬ 
cepted from the operation of the Indian Suc¬ 
cession Act, 1860, under section 331 or sec¬ 


tion 332 of that Act. He valued the nett 
assets likely to come to his hands at 
Rs. 3,379-7-9, and when setting out the com¬ 
bined Oil and Flour Mill now in dispute as 
part of the assets, valued the site at Rs. 1,000 
and the Mill at Rs. 63,378 in accordance with 
a valuation by ono A. E. Oliveiro, Engineer 
and Contractor. 

Fifteen days later, the three married daugh¬ 
ters filed a rival application for Letters of 
Administration in Civil Miscellaneous No. 82 
of 1917 and in it disputed the claim of Saw 
Ewe Lyan to be an adopted son. In this 
application Lee Byaw was also described 
merely as a Confucian by religion. 

Saw Ewo Lyan died intestato pending the 
decision of these rival applications, and the 
Letters of Administration to Lee Byaw’s estate 
wore eventually granted on the 21st January 
1918 to the three married daughters, the 
grant being issued under the Indian Succession 
Act, 1865, because the deceased iutostate had 
boon described as a Confucian without any 
allegation that she professed Buddhism or any 
religion specified in section 331 of that Aot. 
On the applications as then framed, the same 
result would presumbly bavo ensued oven if 
Saw Ewe Lyan had still survied, because* afl 
pointed out in Kyin Wet v' Ma Gyokc (1), the 
Indian Succession Act, 1365, does nob re¬ 
cognise an adopted son. 

On the 3rd January 1918 the appellant and 
Saw Swe Phic, as widow and uncle, respective¬ 
ly, of Saw Ewe Lyan deoeased, applied ^for 
Letters of Administration to the estate of Saw 
Ewe Lyan, deceased, describing the deoeased 
as a Confucian by religion and valuing the 
estate at Rs. 3,531-7-9 nett assests ; a Q d 
Letters of Administration to the estate of Raw 
Ewo Lyan wore granted to them under the 
Indian Succession Act, 1865. On the applica¬ 
tion as made, the grant could only have been 
issued under the Indian Succession Act, I 860 , 
as there was no allegation that tho dcoease 
was also a Buddhist or that he professed any 
religion specified in the exceptions specified m 
section 331 or notified under section 332. 

On tho 9bh August 1918 tho appellant and 
Saw Swe Phie, as Administratrix and Adminis¬ 
trator to the estate of Saw Ewe Lyan, d 0 ’ 

(1) 17 lad. Cas. 14S ; 9 L B. R. 17J ; 12 Bar. L 

T. 21. 
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ceased, instituted the suit Civil Regular No. 53 
of 1918 against the three married daughters 
as administratrices to the estate of Lee Byaw, 
deceased, olaiming that Saw Ewe Lyan had 
been the adopted son of Lee Byaw and as 
such was the solo heir of Lee Byaw, deceased, 
under the Customary Law prevailing among 
Confuoians, and valuing the estate at 
Rs. 3,700 but making the usual request in a 
suit for an account that they he permitted to 
pay additional Court-foes should the estate 
prove to bo in excoss of that amount, and pray¬ 
ing for a declaration that Saw Ewe Lyan was 
the‘ 6 ole heir to the estate of Lee Byaw, deceas¬ 
ed, that the 6 aid estate bo administered under 
the directions of tho Court, for the costs of the 
suit, and for a Receiver. No schedule of 
property claimed was attached to this plaint, 
and on this error being pointed out, the 
plaintiffs filed, on the 26th August 1918, 
firstly, a copy of the Anuexures A and B to 
the application made by Saw Ewe Lyan 
for Letters of Administration to the estate of 
Lee Byaw, deceased, secondly, a copy of 
Anuexures A and B to the plaintiff's appli¬ 
cation for Letters of Administration to the 
ostato of Saw Ewe Lyan, deceased, and, thirdly, 
a plan of tho Mill 6 ite ; but tho piaint was not 
in any way amended so as to oven refer to 
these documents. 

On this plaint as so framed, it is probablo 
that the suit would have failed under the law 
as declared in Kyin Wet v. Ma C lyoke and 
others (1), because section 13 oi tl 1(3 Burma 
Lay/B Act, 1898, does not authorise tho appli 
cation of tho customary law in the case of the 
succession to tho estate of any person who 
was not a Hindu, Mahomedan or Buddhist, 
and tho statutory provisions of tho Indian 
^ucccBBion Act, 1865, would apply and do not 
ponfer any right to a share in tho estate of an 
intestate on the adopted Son of tho intostate. 

On tho 12th September 1918 the three 
carried daughters, as administratrices to the 
estate of Lee Byaw, deceased, by a registered 
deed Bold and convoyed tho combined Flour 
and Oil Mill together with its 6:te to the fourth 
respondent, Sin bong 1 iin & Co., for a con¬ 
sideration of Ks. 75,500 described in tho deed 
aB ma de up of Ks. 46,000 amount duo by tho 
estate of Leo Byaw, deceased, to tho pur¬ 
chasers, of Rs. 16,000 described as a debt 


due by Lee Byaw, deceased , to the purchasers, 
and Rs. 13,500 paid in cash to the vendors 
administratrices. Tho body of that deed con¬ 
tained the usual acknowledgment by the 
vendors of the receipt of the last mentioned 
sum, and the registration endorsements also 
include the usual certificate sigued by the 
Sub-Registrar that the vendors acknowledged 
receipt of consideration as stated in tho 
document. 

On tho 13th September 1918, the day 
following the execution of the above deed, an 
issue was framed in Suit No. 53 of 1918 as to 
whether Chinese Customary Law could apply 
to the estate, and the pleader or lawyer for 
the defendants therein is recorded as admitting 
that if Chinese Customary Law could apply, 
Saw Eve Lyan would have been the solo heir 
to the estato of Leo Byaw deceased. Five 
months later, the legal defects of the original 
claim on behalf of Saw Ewe Lyan, deceased, 
must have become apparent to tho plaintiffs in 
Suit No 53 of 1918, and the diary in tho record 
of that suit, uuder date the 17th February 
1919, contains tho first allegation that Lee 
Byaw was a Buddhist in tho following 
eutry : —“ Mr. Maung Gyi says that his client 
and tho deceased Leo Byaw were Buddhists as 
well as Coufucians. Let tho plaint he amend¬ 
ed to make this clear On the 24th 
February 1919 an amended plaint was filed 
alleging in paragraph 3 that " tho late Leo 
Byaw, her dec< Tsed husband Saw Gyoke Ah 
and the late Saw Ewe Lyan wero Chinese or 
Confucian Buddhists.” ('u tho 22nd March 
1910 tier piaint.lis wore granted a preliminary 
administration decree against the two surviv¬ 
ing administratrices of the estate of Lee Byaw, 
deceased, and against the- representatives of 
the third admimsti atrix who was then deceas¬ 
ed. That decree was subsequently confirmed 
on appeal by the Divisional Court. 

(in the 29th August 1921 tho appellant and 
Saw Swo Bhie ua Administratrix and Adminis¬ 
trator to tile estate of Saw Ewe Lyan, deceased, 
suing in jot mu pauperis, instituted the suit 
Civil Regular No. 34 of 1921, which is the 
case now under appeal, against tho two surviv¬ 
ing married daughters as admin.stratriceB of 
the estate of Leu Byaw, deceased, against the 
representatives of the third administratrix 
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then deoeased, and against the fourth respon¬ 
dent, the firm of Sin Seng Hin & Co., as 
purchasers under the said conveyance, dated 
the 12th September 1918, and in the said suit 
they claimed to sob aside the said conveyance 
on various grounds. 

The following issues wore framed :— 

1. Is the decroo in Civil Regular Suit No. 53 
of 1918 of this Court binding on the 
fourth defendant ? 

2. 16 the question of the adoption of Saw 
Ewe Lyau res judicata against the fourth 
defendant ? 

3. Is the sale of the Oil Mill by the adminis¬ 
tratrices of Ma Byaw's estate to the 
fourth defendant a collusive sale ? 

4. Did the dofoudanb have notico, before he 
purchased the Oil Mill, of Saw Ewe 
Cyan's claim as solo heir and that Ma 
Byaw was a Chinoso Buddhist ? 

5. If so, was any permission of the Court 
nocessary for the 6ale of the Oil Mill ? 

6. Was Saw Ewe Lyan an adopted sou of 
Saw Gyoko Ah and Leo Byaw ? 

7. If so, was ho oubitled to the whole estate 
of Ma Byaw ? 

8. To what relief, if any, are the plaintiffs 
entitled V 

I may hero point out that Leo Byaw was 
also known as Ma Byaw. By consent, the 
first five issues were argued first before the 
District -Judge after the evidence had been 
recorded, and after deciding those issues the 
District Judge dismissed tho suit and awarded 
costs only to the fourth defendant. 

The plaintiffs fchon obtained leave to file 
this appeal in forma - pauperis against that 
decision. The appellant Saw Swe Phie died 
pending the appeal, and the other appellant, 
as the sole surviving administratrix to tho 
estate of Saw Ewe Lyau, deceased, has been 
permitted to continue the appeal. It i6 con¬ 
venient to discuss the questions raised on tho 
appeal in the 6ame order as they were discuss¬ 
ed in the judgment of the District Court. 

I have explained above that Leo Byaw was 
described as being a Confucian by religion 
without any allegation or suggestion that she 
was also a Buddhist or that she professed any 
religion specified in section 331 of tho Indian 


Succession Act, 1865, or in section 13 of the 
Burma Laws Act, 1898, both in the applica¬ 
tion of Saw Ewe Lyan for Letters of Ad¬ 
ministration to her estate and in the rival 
application of tho three married daughters 
for Letters of Administration, and that the 
grant of Letters was made under'tbe Indian 
Succession Act, 1865. I have pointed out 
also that the same position was taken as re¬ 
gards tho religion of Saw Ewe Lyan and was 
repeated as regards Leo Byaw in the original 
plaint in the Administration Suit Civil Regu¬ 
lar No. 53 of 1918, and that the first allega¬ 
tion that Lee Byaw was also a Buddhist was 
first made about five months after the execu¬ 
tion of the conveyance, tho subjeot-mattor of 
this suit. If that allegation had not been 
made, it is clear that, under the deoision in 
KyinWetv. Ma Gyoke and others (1), Saw 
Ewe Lyan, as an adopted son ol Lee Byaw, 
(aod after his death his legal representatives) 
would have had no claim to the estate of Leo 
Byaw or to any share therein and the present 
suit would necessarily fail. In the same 
decision it was also held that in the case of a 
claim by an adopted sou to a share in tho 
estate of an intestate Chinese Confucian 
who was also alleged to be a Buddhist 
the onusi of proof that the deceased intestate 
was also a Buddhist lay on the adopt¬ 
ed 6on alleging such fact. Several questions 
arising in this appeal must, therefore, to & 
great extent turn on the question whether the 
alleged fact that Loe Byaw was a Buddhist, 
though first assorted tivo mouths after the 
conveyance in 6uit, can bo given retrospective 
force prior to the assortisn of it as a fact so 
as to invalidate the conveyance or the grant 
of Letters of Administration under which the 
administratrices purported to have authority 
to execute such conveyance. 

On tho fourth issuo tho District Judge ho^ 
that tho fourth defendant had notice of Sa'V 
Ewe Lyan's claim as sole heir to the estate ot 
Leo Byaw, deoeased, but that the fourth 
defendant did not know or have any notice 
that Lee Byaw was a Buddhist before he 
purchased the Oil Mill. The second portion 
of that finding has been challenged by the 
appellant. Having regard to tho deoisiou oit- 
ed above, it is obvious that notico or know¬ 
ledge of the claim of Saw Ewe Lyan to he 
the heir, coupled with knowledge of the faots 
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fehatj the deceased Lee Byaw had been merely 
alleged to be a Confucian and that Letters of 
Administration had been granted to her estate 
under the Indian Succession Act, would be 
merely notice or knowledge of a claim which 
as then formulated wa6 obviously invalid in 
law. Consequently, the second portion of 
the finding must to a great extent nullify any 
advantage whioh the appellant could hope to 
obtain from the first portion of the finding. 
It is obvious that the fourth issue is framed 
not merely in support of the third issue as to 
oollusion, but also in support of the fifth 
issue, and is based on the assumption that if 
the plaintiffs could show that the fourth 
defendant was aware that Lee Byaw was a 
Buddhist, the fourth defendant would be 
thereby fixed with knowledge or constructive 
notice of the fact that the Indian Succession 
Act, 1865, could not ordinarily apply to the 
estate, and, therefore, with knowledge or con¬ 
structive notice of tho facts forming the basis 
of the contention that the grant of Letters 
under that Act would be either invalid or, if 
valid at all, valid merely to the same extent 
as like Letters under the Probate and 
Administration Act, 1881, would be valid ; aud 
such assumptions are based on the presump¬ 
tion that everybody knows the law and on 
the like^ principles of law underlying the 
maxim “ Iynorantia l&jis hand excusat. ” I 
will discuss those points and erroneous as¬ 
sumptions under the fifth issue. 

It should be first noted, howovor, that any 
such argument is a two-edged weapon in this 
case, and that the converse application of tho 
maxim would re-act against tho plaintiff's case 
beoauso in that respect tho application filed 
by Saw Ewe Lyan for Lctcrs would raise a 
presumption that Leo Byaw was not a 
Buddhist and that Saw Ewe Lyau was, 
therefore, justilied in applying for the grant 
undor tho Indian Succession Act, 18G5. This 
aspect was obviously realised by the plaintiffs 
who produced ovidonce to tho effect that Saw 
Ewe Lyan’8 Advocate wan informed from the 
beginning by Saw Ewe Lyan that Lee Byaw 
was a Buddhist and that he was subsequently 
informed that Saw Ewe Lyan was a Buddhist, 
tho suggestion being that the omission to 
naoution these facts in tho applications for 
Letters and in tho original plaint in .-'uit No. 
S3 was tho mistake of the Advocate. I may 


say at once that I do not believe that evi¬ 
dence, and I am convinced that tho initial 
mistakes, if they were mistakes, wore the 
mistakes of the client and not of the Advo¬ 
cate. So far as third parties are concerned, 
it should not matter who mado the mistake, 
because the third parties would have been 
misled in either event if they bad not inde¬ 
pendent knowledge. 

Taking the bearing of the above point on 
the fourth issue, it is obvious that an adopted 
son should have better knowledge of the reli- 
giou of his adoptive mother than the fourth 
defendant who was at most only a partner 
and friend of the parent, and the failure of Saw 
Ewe Lyan to allege that his adoptive mother 
was a Buddhist, and tho like failure of his 
widow after his death uDtil fivo months after 
a clear and detinto issue had been raised 
as to the legal right of tho adopted sou, render 
it very probable that Buddhism was not 
a prominent feature of Lee Byaw's religion 
aud that, therefore, the fourth defendant might 
not have bad auy definite knowledge that 
Buddhism was part of her religion 

lho District Judge has pointed out that no 
oral evidence has beon produced to show that 
the fourth defendant was aware, prior to tho 
17th February 1919, that Loo Byaw bad beon 
a Buddhist, lie also refers to the evidenoo 
of tho first plaintiff, Saw Swe Pl.ie. to the 
effect that the fourth defendant knew that 
Leo Byaw's religion was Buddhism, because 
the fourth defendant was on friendly terms 
and on visiting terms with her and because 
all Chiuamen worshipped Buddha : and tho 
District Judge has correctly pointed out that 
this assertion carries no weight at all and 
obviously cannot ho relied on. A roforenceto 
Kym Wet v. Ma Uyoke (1) would show that 
tho religion of and law of succession applic¬ 
able to Chinamen has been the subject of 
considerable litigation in tho Burma Courts 
ihe fourth defendant (who has been sued in 
his firm name ol Sin Seng lli u aud Company) 
is Lim 1 eng Ngu aud in cross-examination ho 
stat'd that r-aw Ewo Lyan was the adopted 

son o Leo Byaw but that he did not know 
that he was entitled to a share of her inheri¬ 
tance ; and that answer was not challenged 
oy any fuithcr questions tending to fix him 
w.th knowledge of Lee Byaw's religion. 1 
agree with tho finding of the District Judge 
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that it is not established that the fourth de¬ 
fendant had knowledge or notico that Lee 
Byaw was a Buddhist prior to his purchase of 
the Oil Mill from the administratrices. 

As regards the fifth issue, the form of the 
question would suggest that it does not arise 
if the previous issue is answered in the 
negative. The argument as addressed to this 
Bench appeared, however, to contend that 
the question arose on either answer of 
the previous issue. The issue has reference 
to the important distinction between the 
Indian Succession Aot, 1865, and the Probate 
and Administration Act, 1881, as regards the 
powers of an Administrator to sell property. 
Under the Indian Succession Act it is not 
necessary to obtain the previons sauction 
of the Court to the sale, but under isection 90 
of the Probate and Administration Act, 1881, 
there are various restrictions on the power to 
sell or mortgage immoveable property, and 
sub-section (3) renders the previous permis¬ 
sion of tho Court obligatory for the salo of 
immovoable property, whilst section 91 enacts 
that, in the event of a failure to obtain such 
previous permission, tho salo shall be voidable 
at the instance of any one interested in the 
property. Tho conveyance now in question 
was executed by administratrices holding their 
Letters of Administration under the Indian 
Succession Act, 1865, and it should he a suffici¬ 
ent answer that no previous permission of tho 
Court is necessary under that Act. 

Reliance has, however, been placed on tho 
provisions of section 150 of tho Probate and 
Administration Aot, 1881, which enact that on 
proceedings to obtain Probate of a Will or 
Letters of Administration to tho estate of any 
Hindu, Mahomedan or Buddhist or poison 
exempted under section 332 of the Indian 
Succession Act, 1865, shall he instituted iu 
any Court iu British India exoopt under this 
Act. The answer to the contention based on 
this section is that the proceedings under 
which the administratrices obtained their 
grant of Letters of Administration did not 
purport to be in respect of the estate of any 
Hindu, Mah medau or Buddhist, and con¬ 
sequently there was nothing to show that they 
came within the bar under that section. 
Moreover, the provisions ol sectiou 41 of tho 
Indian Evidence Act, 1872, can also bo relied 
on iu favour of tho fourth defendant as enact¬ 


ing that the judgment granting the Letters of 
Administration shall be conclusive proof that 
the legal character conferred thereby accrued 
at tho time when such Letters came into 
operation. If full force is given to this pro¬ 
vision, it must also necessarily mean that 
the Letters of Administration in question 
came into operation as Letters under the 
Indian Succession Act, 1865, in accordance 
with the judgment, eto., conferring the legal 
character of administratrices under that Act. I 
would, therefore, find iu the negative on the 
fifth issue. 

On the third issue, as to whether the sale 
of the Oil Mill was a collusive sale, there are 
three questions of fact in issue between the 
appellant and the fourth respondent, firstly, 
as to whether the whole of the Rs. 13,500 in 
cash was, in fact, paid to tho vendors; secondly, 
as to whether the Rs. 16,000 was in fact duo 
by tho estate of Lee Byaw to the fourth 
defendant, and, thirdly, as to whether the 
property was sold at such an undervalue as, 
taken with tho other circumstances of 
the case, would show that the salo was 
collusive. Tho District Judge has deoided 
all these points in favour of tho fourth 
defendant, and has pointed out that it is 
admitted that tho Rs. 46,000 was duo to the 
fourth defendant as mortgagee of the same 
property. I have come to tho oouolusiou that 
the District Judgo is correct in all theso find¬ 
ings. As regards the Rs. 13,500, the payment 
of that amount in cash to the administratrices 
is deposed to by an independent aod reliable 
witness, Khoo Sein Kbo, who was admittedly 
present at tho Registration Office; aod the 
District Judge is correct in his view that tho 
story of Saw Ma Done is improbable, and that 
her allegation that she asked Peng Nga at the 
Registration Office for an acknowledgment as 
to his retaining Rs. 2,700 as 8aw Ewe Lyaus 
share (which is, in faot, the only portion of the 
Rs. 13,500 really in dispute) is shown to be 
untrue ou an important point by the fact that 
Dong Nga was not present at the Registration 
Office, as is shown by the evidence of Pong 
Nga himself and the corroborative evidenoe of 
Khoo Sein Kho and by the further corrobo¬ 
ration from the entry on the deed that it was 
presented for registration by Lim Chong 
Chce who, according to Peng Nga and Khoo 
Sein Kho, was representing Peng Nga at the 
Registration Office. 



Vol. 79] 


INDIAN CASES 


735 


LEE LIM MA HOOK V. SAW MAH HONE 

The debt of Rs. 16,000 is proved by the 
evidence of Peng Nga, and it was shown by 
the administratrices in the inventory 61ed on 
the 11th November 1918 and also in the 
acoount 61ed by them on the 6th June 1919. 
It is also recited in the deed ; and stronger 
and more reliable evidence than that of Saw 
Ma Hone would be required to convince me 
that the administratrices were not then 
satisfied that the debt was one properly duo 
by the estate. 

As regards the value of the Mill and site, 
the documentary evidence on the records of the 
appplications for Letters of Administration is 
all to the effect that the site and Mill wore uot 
worth more than the Rs. 64,378 and had been 
so valued for Saw Ewe Lyan by an expert em¬ 
ployed by him. The valuation of the claim 
in Civil Regular No. 53 of 1918 also shows 
the nett value of the estate at only Rs. 3,700. 
The plaintiff has examined two clansmen or 
friendly Chinamen who depose to the effect 
that they and others were willing to pay 
Rs. 1,20,000 to Rs. 1,30,000 for the Mill. 
The first of those witnesses has admit¬ 
tedly no experience of the working of such 
a Mill, and the second refused to dis¬ 
close the names of the supposed pros¬ 
pective partners on the absurd ground that it 
was not tho custom to do so. I do not attach 
any weight to either of theso two witnesses, 
and I can soo no reason for holding that 
Rs. 75, 500 was not a fair price for the Mill and 
site. I likewiso do not attach any importance 
to tho purchase of another Oil Mill for 
Rs. 1,27,000 by the fourth defendant; that 
purchase was in April 1920 about 19 months 
after tho date of tho conveyance in suit, and 
apart from tho long intorval between the two 
transactions which would prevent that pur¬ 
chase from being strong evidence as to tho 
value in 1918, it is obvious that there is no 
reliable expert evidence to show the difference 
in values between tho two Mills, and no 
materials have boon produced to enablo tho 
Court to form any comparison between tho two 
Mills or to ostimate tho value of the < >i 1 Mill 
in suit at tho date of such purchase in April 
1920. 

After considering every aspect of the evi¬ 
dence producod in this caso, 1 am satisfied 
that no grounds have been shown which would 
justify any conclusion that tho transaction 


was collusive. It is obvious that the first 
defendant is now anxious to help tho plaint¬ 
iff, and if there had been any collusion, the 
plaintiff would have had little difficulty in 
setting up at last a caso of grave suspicion. 

It is unnecessary to discuss the second 
issue, because the fourth defendant has admit¬ 
ted that Saw Ewe Lyau was an adopted son of 
Lee Byaw. 

As regards tho first issue, it is contended by 
the appellant that the Suit No. 53 of 1918 
was a contentious proceeding in which tho 
right to the Oil Mill was directly and speci¬ 
fically in question within the provisions of 
section 52 of the Transfer of Property Act, 
1882, or the corresponding principles of law in 
force in Lower Burma prior to the extension 
of that section to the whole of Lower Burma, 
and that, therefore, tho transfer oannot affect 
the rights of the plaintiff to 'recover the Oil 
Mill as administratrix to tho estate of Saw 
Ewe Lyan. If the exact wording of section 52 
is reforred to, it will he seen that the rights 
which are protected under that section are 
the rights “ under any decree or order which 
may be made" in such pending 6uit. The 
Dictrict Judge has pointed out that though 
the preliminary decree in Suit No. 53 de¬ 
clared that Saw Ewe Lyan was tho solo heir 
and solely entitlod to the estato of Lee Byaw, 
the final decree did not touch the Oil Mill at 
all but merely gave a money-decree against 
the administratrices. It is difficult to see 
how that final decree could bo enforced 
against the Oil Mill, even assuming that the 
principle of lis pendens could have boon other¬ 
wise applicable to tho caso. 

The question also arisos whether tho right 
to the Oil Mill was “directly and specifically in 
question'' in Suit No. 53 of 118- The Oil Mill 
was not specifically referred to in any para¬ 
graph of tho original plaint in that suit, and 
paragraph 5 of the original plaint stated that 
the plaintiffs were desirous of having the 
estate of Leo Byaw administered by and 
under the directions of the Court and “ being 
paid the, share of Saw Ewe Lyan thoroiu.” 
Though they claimed that Saw Ewe Lyan 
was entitled to the whole ostato, tlioy valued 
tho claim at only Rs. 3,700. 

there is nothing in that plaint to show that 
the property now in suit was directly or spe¬ 
cifically in question in that suit. Tho claim 
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was really one for a money-decree to be cal¬ 
culated on a realisation of the entire estato. 
Though the right to the Oil Mill may in fact 
have been directly in question as being the 
main part of the estate, it was not specifically 
in question. 

The District Judge has quoted certain 
passages from an unreported decision of a 
Bench of the late Chief Court as showing that 
the principle of lis perulens does not apply 
to such a suit instituted against an adminis¬ 
trator for the administration of the estate 
by or under the directions of the Court, be¬ 
cause the right to the specifio plot of land was 
not directly and specifically in question in 
such suit, and, consequently, a sale made by 
the administrator pending the suit oould not 
be sot asido except on the ground of fraud. 
The Advocate for the appellant has contended 
that this suit is in a different position on the 
ground that the Oil Mill constituted the wholo 
of the estate or practically the whole of the 
estate ; but this argument overlooks the fact 
that the underlying principle is the same in 
each caso aud that the claim was not to the 
wholo of the estate in either case hut to the 
balance of the estate after all debts had been 
paid ; and it is the duty of the administrator 
to realiso the estate by selling property or 
properties so far as may he ueoessary to pay 
the debts duo out of the estate. If the estato 
consists of only one piece of land, it would be 
impossible for the administrator to perform 
this duty without selling that property, and 
for this reason it is obvious that the sale 
cannot bo treated as invalid unless it can be 
shown that the institution of the administra¬ 
tion suit operated oithor as a revocation or as 
a stay of the powers of tho administrator to 
deal with the property constituting tho estate 
or with the specific property now in question. 

In the 11th Edition of Williams on Execu¬ 
tors, etc, Volume 1, at pago 704, it is pointed 
out that, the executor’s or administrator’s 
power of disposal over the assots is not at all 
controlled or suspended by the more com¬ 
mencement of an action on tho part of a 
oroditor of tho deceased for the administration 
of the estato ; for the power of the personal 
representative to alienate and make a good 
title to any part of tho assets continues until 
there has been judgment in tho action.” This 
principle of equity is reoognised in tho oase of 


Neeves v. Burridgc (2), where it was held that 
the Courts of Common Law take notice of this 
principle of eqaity, and that evidence to show 
a contrary practice is not admissible. 

In the case of Berry v. Gibbons (3), it was 
sought to set aside a security created by an 
executor over a picture after the passing of a 
decree in an action for administration, and it 
was held that “ the doctrine of lis pendens 
has no bearing on the case ; for a more ad¬ 
ministration decree (no Receiver being appoint¬ 
ed, nor any injunction granted to prevent the 
executrix from dealing with the assets), would 
not take away her legal powers so as to invali¬ 
date the title of persons claiming under a 
disposition made by her in exercise of these 
powers. ” 

From these authorities it is clear that, 
where a creditor or one of the next-of-kin 
institutes an administration action against 
an executor or administrator, the mere insti¬ 
tution of tho action or obtaining of a 
mere administration decree does not ordi¬ 
narily deprive the exeoutor or administra¬ 
tor of the general power to dispose of assets, 
unless aud until the plaintiff has obtained an 
order appointing a Receiver of tbe estate or at 
least an injunction restraining the exeoutor or 
administrator from oxorcising the powers vest¬ 
ed iu the oxocutor or administrator. There are, 
of oourse, certain exceptions under the bead 
of lis pendens which I will discuss below, but 
it would ho necessary that the plaintiff should 
show that the caso comes within the exception. 

It is obvious that an executor is under tbe 
duty to' realise assots and pay the debts due 
by tho estate, and it is only right that this 
duty to administer tho estato should not be 
interfered with or stopped except by a specifio 
ordor of the Court, especially as the object of 
such an action is often to hasten suoh admin¬ 
istration and to obtain for the plaintiff that 
result, and in any caso tho rights of other cre¬ 
ditors and persons intoro6tcd in the estate 
should also be considered before any order is 
passed curtailing the powers of an exeoutor or 
administrator. 

(-2) (1819) 14 Q. 504 at p. 507 ; 117 E. R. 196 ; 19 
L. J. Q B. f.8 ; 11 Jur. 177 ; 80 R. R. 392. 

(3> (187a) 8 (Jh. A. 7-17 : 42 L. J. (Jlx. 89 ; 29 L. T. 

88 ; 21 W. R. 754. 
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If the plaintiff bad applied for the appoint¬ 
ment of a Receiver in suit No 53 of 1918 on 
the basis of the facts alleged in the original 
plaint, the application would presumbly have 
been rejected on the ground that these allega¬ 
tions did not disclose a cause of aotion, having 
legard to the provisions of the Indian Succes¬ 
sion Act, 1865. If the happy thought had 
struck the plaintiffs to make the allegation as 
tq Buddhism being part of Lee Byaw's religion 
pjior to the execution of the conveyance, 
their proper course would havo been to file an 
Application to revoke the grant of Letters of 
/Administration on the ground that the new 
allegation would modify the Statutary law 
applicable to the succession, and to obtain an 
(id interim order staying the further exercise 
of powers as administrators. The same result 
could havo been attained by an application for 
the appoinment of a Receiver pendente lite on 
the same grounds. It was not until tivo 
months after the execution of the conveyance 
that the happy thought struck the plaintiffs 
to allego that Lee Byaw had been a Buddhist, 
and it was this allegatiou which gave plaintiffs 
their complete cause of action, A consideration 
of these points makes it obvious that the con¬ 
tention as to lis pendens is an attempt to 
obtain, merely on technical grounds, an advan¬ 
tage which they would not have been legally 
entitled to on the allegations and incomplete 
cauao of action which they wore propounding 
prior to the execution of the conveyance. 

I havo referred abovo to the fact that there 
aro exceptional casos in which a creditor's act : on 
tor administration may iu England give rise to 
tho right arising on a lis penlens. In the 
case of Price v. Price (4) wo find it laid down 
that where dobts aro charg’d upon a testator's 
real estate by the Will, or as a judgraont-debt 
under tho old law, an action by a creditor for 
tho administration of the real and personal 
estate is a Its pendens which when registered 
gives tho plaintiff priority over a purchaser or 
mortgagoe from any defendant entitled to any 

real estate under tho Will, oxc-pt whore the 

defendant is in such a position that tho pur¬ 
chaser or mortgagee has a right to suppose 
w,at h0 19 ^Ihng or mortgaging for tho pur- 
Poso of paying tho testator's debts. In that 
decision it was also held that a creditor’s 
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actiou for general administration may be a 
sufficient lis peniens hofore final decree, 
so as to entitle the plaintiff to priority 
over a purchaser or mortgagee taking sub¬ 
sequently to the registration of the lis from 
a specific devisee who is a defendant, if the 
plaintiff, previously to the purchase or mort¬ 
gage, has sufficiently indicated the real estate 
sought to be charged in the action ; a mere 
general claim for administration of the real 
and personal estate not being of itself suffi¬ 
cient indication of intention to make liable 
tho specifically divised real estate. When 
that is the law as regards the right of a 
creditor as against the purchaser from a devise 
it is obvious that a claimant to a share or to 
the residue of the estate cannot ho iu a hotter 
position. For the above reasons, I wouid hold 
that tho appellant i9 nob entitled to reliof on 
tho ground of a lis pendens. 

It only remains to mention some other 
decisions referred to in the course of tho 
argument, hut whioh cannot help the appel¬ 
lant. In tho case of Walker v. Flamstej.il (5), 
tho Lord Chancellor points out tho rules 
applicable to tho duty of the purchaser or 
mortgageo who comes in under a trust oreatod 
for discharging oortain and particular encum¬ 
brances, to see to tho application of tho pur¬ 
chase money to tho dischargo of these inoum- 
hrancos, and how tho same obligation doos 
not arise whore tho ostato is devised in trusb 
or subject to tho paymont of tho tostators’ 
debts in general, hocauso it is impossible that 
ho should know what those debts aro. 

The Advocate for the appellant has voliod 
on tho decision in S,:oJi v. Tyler (G), but that 
decision doos not help him because it is ex¬ 
pressly pointed out in that oase that “it is of 
great consequence that no rules should bo 
laid down here which may impede executors 
in their administration, or render their dis¬ 
position of tho testator’s effects unsafe or un¬ 
certain to the purchaser ; his title is complete 
by salo and delivery ; what becomes of tho 
price is no cono 'rn of tho purchaser ; this 
observation applies equally to mortgages and 
pledges and even in tho present iustanoo 
whoro tho assignable bonds woro merely 
pledged without assignment." That decision 

(5) (1751) 3 Kouv 50, Jf, F. It. 13JG. 

(0) (173S) 2 15ro. 0. G. 131 21 F. K. 118. 
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then points out that fraud and covin will viti¬ 
ate any transaction and turn it into a mere 
colour. If one concerts with an executor oi 
legatees by obtaining the testator’s effects at 
a nominal price or at.a fraudulent under-value 
or by applying the real value to the purchase 
of other subjects for his own behoof, or in 
oxtiuguisbing the private debts of the execu¬ 
tor or in any other manuer contrary to the 
duty of executor ; such concert will involve 
the seeming purchaser, or his pawnee, and 
make him liable for the full value. It is 
obvious that this decision cannot help the 
appellant in this oaso. 

Tho case of Woodkead v. Falloivs (7) like¬ 
wise cannot help tho appellant, because this 
is a case in which the administratrix mortgag¬ 
ed certain leaseholds to an attorney for the 
private debt of the administratrix, and ob¬ 
tained tho execution of tho mortgage-deed by 
tho next-of-kin by tho false recital that £300 
was paid as consideration. The case of Hill 
v. Simpson [8) likewise cannot help the appel¬ 
lant, because that case related to a trausfer 
by an oxecutor, immediately after death of 
tho tostator in order to secure a privato dobt 
of tho executor as well as future advaucos, 
and tho former fact should have put tho 
transferee on enquiry. Tho case of liichctts v. 
Lewis (9) likewise cannot help the appellant, 
as tho mortgagee had notice that tho money 
was raised for au ultra vires purpose to effect 
repairs of leasehold premises, which tho oxe¬ 
cutor was not bound to repair. 

For the above reasons I would hold that tho 
appeal must fail, and 1 would dismiss the 
appoal with costs in favour of tho fourth 
respondent. I also direct that the appellant 
pay tho Court-fees leviable on tho appeal 
under O. XXX111, r. 11, read with O. LX1V, 
r. 1. 

Heald, J. —In Civil Miscellaneous Case 
No. 80 of 1917 of tho Distiict Court of lusein, 
Saw FiWo Cyan, whom the present appellant 
represents, claimed Letters of Administration 
under the Indian Succession Act in respect of 
the estate of Leo Byaw, whom ho described 

(7) (1832) 1 L. J. Ex. 177: ll'J E. li. ‘201 ; 2 Tyr. 
460. 

(8) (1802) 32 E. 11. 6 1 ; 7 \ es. Jun. 1;V2 ; 6 H. B. 
100 . 

C.I) (1382) -20 Ch. I >. 7 15; 51 L. J. Lb. 837 ; 46 L. 
T. 868; 30 VV. It. GuO. 


as his mothor. In his application he said that 
Lee Byaw was a Confucian by religion and 
in his affidavit he mentioned that he also was 
a Confucian. He gave the names of four 
daughters of Leo Byaw, one of them being a 
minor. Ho valued the entire estate at 
Rs. 3,379, entering the mill and its site which 
are the subject-matter of the present appeal 
at Rs. 64,478, but setting off a mortgage-debt 
of Rs. 46,000, and other debts of Rs. 13,498. 

In Civil Miscellaneous Case No. 82 of 1917 
of the same Court the three daughters of 
Loo Byaw who were of age, aod who are 
represented by tho first three respondents in 
this appeal, filed a counter-application for 
Letters and denied that Saw Ewo Lyan was 
Lee Byaw's son. Saw Ewe Lyan replied that 
ho was a son by adoption. Tho three 
daughters also described Lee Byaw as a 
Confucian by religion. They valued the estate 
at Rs 2,500, assessing the mill and its site at 

Rs. 51,000, and setting off the mortgage-debt 

of Rs. 46,000. 

Saw Ewo Lyan died during bhe pendency of 
the applications and Letters under the Succes¬ 
sion Act were granted to three daughters on 
their giving seourity in Rs. 5,000. In his order 
granting Letters tho learned Judge pointed 
out that the Succession Act does not recognise 
adoption. 

In Civil Miscellaneous Case No. 1 of 1918 
of the same Court tho proseut appellant 
(along with another relative of Saw Lwo 
Lyan’s since dead), claimed Letters in respeo 
of Saw Ewe Lyan's estate, describing h>m as 
a Confucian by religion. In her application sbe 
valued Saw Ewe Lyan’s interest in Leo 
Byaw's estate at Rs. 3.379. Her application 
was unopposed and Letters under the bucco - 
sion Act wore granted. 

In Civil Regular Suit No. 53 of 1918 of tho 

same Court, appellant as administratrix o 
Saw Ewe Lyan’s estate sued tho three ad¬ 
ministratrices of Lee Byaw’s estate for » 
declaration that Saw Ewe Lyan was L 
Byaw's sole heir under the customary ia 
prevailing amoDgst Coufucians, and as sue 
was entitled to Tee Lyaw’s estate, wbiob sou 
valued at Rs. 3.700. She also claimed ad¬ 
ministration of that estate by the Court, 
suit was filed on tho 9th of August 1918 ana 
on tho 17 th of February 1919 her Advocate 
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claimed for the 6rst time that Lee Byaw was 
a Buddhist. The plaint wa6 accordingly 
amended so as to allege that both Leo Byaw 
and Saw Ewo Lyan were " Chinese or Con- 
fucian Buddhists ” and that Saw Ewe Lyan 
was the sole heir of Lee Byaw “ under tho 
Customary Law prevailing among Chinese or 
Confuoian Buddhists.” 

Lee Byaw’s three daughters denied that their 
mother had ever professed any religion other 
than Confucianism and said that succession to 
her esbato was not governed by Chinese 
Customary Law. 

Among the property shown in the schedules 
of Lee Byaw's estate filed by appellant, were 
the mill and its site now in dispute, the mill 
and site being valued at Rs. 64,478, and the 
mortgage-debt and othor debts being ontered 
as Rs. 46,000, and Rs. 13,498, exactly as in 
Loo Byaw’s own application for Letters. 

On the 12th September 1918 Loo Byaw's 
three daughters, as administratrices of her 
ostate, sold tho mill and its site by registered 
deed for Rs. 75,500, to Sin Song Hin and 
Company, the present fourth respondents, to 
whom it had been mortgaged for Rs. 46,000, 
and leased for a rent exactly sufficient to 
cover interest ou that amount. The price 
purported to include Rs. 46,000 duo on tho 
mortgage, Rs. 16,000 duo by Loo Byaw’s 
estato on other accounts, and Rs 13,500 paid 
iu oash at tho time of tho sale. 

On the 22nd of March 1920 appellant 
obtained a preliminary dccreo in Suit No. 53 
declaring that Saw Ewo Lyan was tho solo 
heir of Loe Byaw and a3 suoh entitled to her 
whole estato, and after an enquiry as to tho 
proporty of which tho estato consisted, she 
was, on tho 13th of March 1922, granted a 
final dcoroe directing tho administratrices to 
pay her Rs. 27,780 including costs. 

In Civil Regular .Suit No. 34 of 1921 of tho 
same Court appellant, who at that time had 
not yet obtained the final decree, sued tho 
fourth respondents (or a declaiation that the 
sale of the mill and its s:to to them was void 
and for possession of the property, subject to 
the admitted mortgage. Sho joined the first 
throe respondents as representing tho vendors 

lho fourth respondents, who were not par¬ 
ties to .Suit No. 53, denied that Saw Ewe Lyan 
was ever adopted by Leo Byaw or was heir 


to hor estate, and pleaded that the sale of the 
property whioh was effected by administratri¬ 
ces acting under Letters granted under the 
Succession Act was neither voidable on the 
ground -that it was not sanctioned by tho 
Court nor' void on the ground that it was 
collusive. 

The Court found that the fourth respondents 
had notice of Saw Ewe Lyau’s claim to be 
6olo heir to Lee Byaw’s estate at the time 
when they took tho transfer of the property 
but that the doctrine of Its pendens did not 
apply to tho sale. It found further that no 
leave of the Court was necessary under tho 
Succession Act to validate tho sale, and that 
it was nob proved that the sale was collusive. 
It is held accordingly that appellant’s suit as 
against tho fourth respondents must fail and 
dismissed it with coats. 

Appellant alloges in appeal that the lower 
Court was wrong iu finding that the sale was 
not oollusive aud ought to have held that the 
doctrine of lis pendens applied to it. She 
seems to suggest also that tho fact that in 
Suit No. 53 of 1918 Loe Byaw was found to be 
a Buddhist had the effect of converting the 
Letters grantod to the throe daughters under 
tho Succession Act into Letters granted under 
the Probate and Administration Act so that 
tho sale by tho administratrices under tho 
Succession Act becomes voidable under section 
90 of the Probate and Administration Act 
because tho leave of tho Court was Dot 
obtained. This suggestion is to my mind so 
obviously untenable that it need nob bo 
further considered. 

As for the allegation that the dootrine of 
Its pen lens applies, I am of opinion that the 
lower Court was light in holding that it did 
not apply. My learned brother Leutaigno 
has fully discussed tho case-law on the 
subject, and 1 am content to rofor to tho 
decision of the Chief Court iu tho caso of A. 
L. A. li. Chetly v. M'lung 1 hxoe (1), Civil Miscel¬ 
laneous Application No. 14 of 1921, where wo 
said that the doctrine of Its pendens is 
net ordinarily brought into operation by tho 
institution of an administiation-suit. There 
is a good reason for this in the facts that it 
is not d> sirublo that administrators should bo 
impeded in their administration aud that any 
1 " rfon aggrieved has a right of suit against the 
administrator who ordinarily in this country 
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gives security for the full value of the estate. 
I, therefore, agree that the doctrine of lis 
pendens does not apply and that the sale ot 
the fourth respondents should not be set aside 
on the ground that it was effected after the 
institution of Suit No. 53 of 1918. 

There remains the question of the alleged 
inadequacy of the consideration as evidence of 
collusion. 

I have already pointed out that Saw Esve 
Lyan, whom appellant represents, himself 
valued the mill and its site at only Rs. 64,478, 
and that appellant in her former suit accepted 
that valuation. It seems obvious, therefore, 
that a sale for Rs. 75,500 does not pritna facie 
iudicato any inadequacy of consideration and 
that even if we deduct the difference between 
tho debts admitted by appollaut, namely, 
Rs. 13,498, which it is not suggested ropresent 
debts other than those in respect of which the 
fourth respondents claimed at the time of the 
sale, from tho amount which they then 
claimed, and which was entered in the deed as 
part of tho consideration, namely, Re. 16,000, 
the consideration will still bo in oxoos3 of any 
of tlio estimates of tho value of tho proporty 
which were embodied in tho various applica¬ 
tions for Letters. There is certainly no credible 
evidence that the property was worth moro 
than the amount for which it was sold and 
I agree that there is no basis for tho sugges¬ 
tion that tho sale was fraudulent and collu¬ 
sive. 

I agreo, therefore, that the appeal should bo 
dismissed with costs for the fourth respondents, 
and that appellant must he ordered to pay the 
Court-fees which would have been pa d by 
her if sho had not been permitted to appeal as 
a pauper. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 993 of 1918. 

July 23, 1923. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justioe Fforde. 

DAULAT RAM —Defendant—Appellant 

versus 

BHARAT NATIONAL BANK, Ltd., 
DELHI— Plaintiff— BRIJ LAL and 
others—Defendants—Respondents. 

Limitation Act (IX of 5903) s. 10, Sch- I , 1 Arts 3v, 
90— Suit by Company against Director to recover losses 
due to his negligence — Limitation—Director of Com¬ 
pany, position and liability of. 

In eaoh caso it is a question ol faot svhothor a Di- 
rootor of a Company whose aots are brought into 
question, was under the particular oiroumstancos of 
tho oase in tho position of a trustee, a partner, or an 
agent to tho Company or to tho body of share holders. 

A suit by a bauking Company to reoover from a 
Director the amount of losses inourred by the Com¬ 
pany on certain loans made by tho Company on the 
authority of tho Direotor, in sanctioning which tho 
latter was guilty of gross negligeuoo is governed by 
Article 90 and not by Article 3G of Schodule I or soo- 
tion 10 of the I imitation Act. 

The Dank of Multan, Limited in Liquidation v. 
llukum Chand, 71 Ind. Cas. 8J9, considered. 

First appeal from the decree of tho Subor¬ 
dinate Judge, First Class, noshiarpur, dated 
the 17th December 1917. 

Mr. Badri Das, for tho Appollaut. 

Mr. Golcal Chand, for the Bespondents. 

JUDGMENT. —The only question which 
has been fought in this appoal is as to tho 
liability of Daulat Ram for certain losses 
incurred by the Ilosbiarpur Branch of the 
Bharat National Bank, Limited, upon loans to 
defendants Nos. 1 to 10. 

An objection has been raised by Mr. Badri 
Das, for the defendant Daulat Ram, that the 
suit is barred by time under the provisions of 
Articlo 3d of -Schedule I of tho Indian Limita¬ 
tion Act which provides a two years’ period 
of limitation lor “compensation for any' mal- 
foasanco, misfeasance or uoufeasanoo indepen¬ 
dent of contract and not horeiu specially 
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provided for; ” the time starting from the 
date when the malfeasance, misfeasance or 
nonfeasance takes place. In the present case 
the last item advanced by the Bank, for 
which Daulat Ram is alleged to be liable in 
tort, was on the 17tb July 1911. The suit 
was brought on the 28th August 1913, and, 
accordingly, if Article 36 governs this oase 
the suit was late and should he dismissed. In 
support of his contention Mr. Badri Das re 
lies on The Bank oj Multan, Limited in 
Liquidation v. Ilukam Chand (1), where it 
was hold that "an application under section 
235 of the Companies Act of 1913 to recover 
compensation from an ex-Director of a Com¬ 
pany in respect of an alleged act of misfea¬ 
sance or breach of trust is, by virtue of clause 
(3) of the section, governed by Article 36 of 
Sohedule I to the Limitation Act, and is bar¬ 
red unless made within two years of the act 

complained of. ” 

It is true that an application under this 
section is in the same position as a suit for 
the purposes of the Limitation Act, and 
accordingly the decision in the case referred 
todoesgivo support to Mr. Badri Das’s conten¬ 
tion. But it has to bo borne in mind that 
the only question argued in that case on tho 
matter of limitation was whether Article 36 
or section 10 applied. As tho application in 
question was mado in 1920 and the misfea¬ 
sance complained of was committed in 1910, 
h<3 only provision of the Limitation Act 
whioh could save the application from being 
barred is contained in section 10 which enacts 
hat no suit against express trustees and their 
representatives shall bo barred by any length of 
■mo. As Directors of a Compauy are not 
express trustees —the assets of tho Company 
not being vested in them -tho Court hold that 
section 10 did nob apply. Ilad tho present 
Quostion boon presented to U3 as it .vas pre- 
B enbcd to the Court in tho Bank of Multan 
we would have come to tho same cou- 

u ubiod, namoly, that this suit was barred by 
Articlo 36. 

f Dr - Nara ^. however, in his very ablo and 
orcible argument has contended that tho mat- 
tor o[ limitation is governed not by Article 36 
or section 10 hut by Article 90 of tho First 
* c icdulo of tho Act which provides that in 

19 71 Id< 1. Ca-i. oj'j. 


other suits, that is to say, suits other than 
those referred to in Articles 88 and 89 " by 
principals against agents for Deglect or miscon¬ 
duct ” the period of limitation is three years 
from the date when the neglect or misconduct 
becomes known to the plaintiff. 

Article 358 of Volume V of Halsbury's Laws 
of England states that “ tho true position of 
Directors is that of agents for the Company,” 
and in Palmer’s Company Law (9th edition) 
at page 179 the position is stated as follows 

Directors, whether they are called ' directors 
or a oouDcil ' or a managing committee’, are 
in the eye of the law agents of the oompauy, 
for which they act, and the general principles 
of the law o: principal and agent regulate in 
most respects the relationship of the company 
and its directors.” 

It is true that there arc mauy dicta of Eng- 
lish Judges to tho ofl'eot that Directors aro not 
mere agents, hut may in oertain cases be 
regarded as Trustees, as, for iustanco, of 
assests which havo come into their hands, or 
which are under their control, bub they aro 
not trustees of a debt duo to the Compauy.” 
[Sir George Jessol, in In re Forest of Dean 
Coal Minina Company (2), quoted by Ray, L. J., 
in In re Land Allotment Company (3). 

In Automatic Self’cleansing Filter Syndi¬ 
cate Co., Ltd. v, Cunnmghame (4), Cozens 
Hardy, L. J., observed : I do nob think it 
true to say that the directors aro agents. I 
think it is more nearly true to say that thoy 
are in tho position of managing partners ap¬ 
pointed to fill that post by a mutual arrange¬ 
ment between all the share holders.” In the 
samo case, however, at page 42, Collins, M. R., 
says," no doubt for some purposes directors 
aro agonts. For whom aro they agents > You 
havo, no doubt, in theory and law ono entity, 
the company, which might ho a principal, hut 
you havo to go behind that when you look to 
the particular position of directors. It is by 
the consensus of all tho individuals in the 
company that thu6o directors bocomo ageuts 
and hold their rights as agents.’’ 


<2) (1878) 10 Ch. D. 150, at p 
27 W It. 5'4. 


453, 10 L. T. 287 ; 


13) (I* 4) ). (Jh. oio; H t pp . r,i7, r.:;*, 03 L. j. Oih 

2 11 ; 70 1.. T. 280, 42 VV. It. 101. 

(1) (100.;) 2 Ch. 34,at p. 45. 75 L. J. Ch. 437 . 04 
L. T, C:j1 ; 13 Mausoc 15G ; 22 T. L. It. 378. 
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Jhelum District (Talagaug was a part of the 
Jhelam District at that time). 

Our attontiou has been invited to Borne 
judgments of the Punjab Chief Court in which 
it has been pointed out that the Riioaj-i-am 
compiled by Mr. Talbot is not a satisfactory 
document; but no adverse criticism has been, 
or can bo, levelled against the entry relating 
to the testamentary power of the Awans. 

We accordingly concur in the conclusion of 
Mr. Justice Broadway and dismiss the appeal 
with costs. 

z. k. Appeal dismissed. 


RANGOON HIGH COURT. 

Miscellaneous Civil Application 
No. 64 of 1922. 

Juno 18, 1923. 

Present :—Mr. Justice May Oung. 

MAUNG HMEAN and others— 

Plaintiffs -Appell,\nts 
versus 

MA .MIIN —Defendant—Respondent. 

Letters Patent (Rn*gomi), cl. 1 1 —Leave to appeals 
Delay in making application-justice of case. 

AUho'igb no poriod of limitation is prescribe! for 
making an application lot loivo to appoal umlor 
claim 1‘3 of the Loiter-* Fatont (Rao.), yot whore the 
judgment nought to be appailol against does sub¬ 
stantial justioe between the p irties aud is sought to 
bo attacked on a teohnical paint, tho petitioners' 
delay in making tho application for grant of leave 
may fairly he taken into consideration as against 
him. 

Appoal, under section 13 of the Tetters 
Patent, against tho judgment of Mr. Justice 
May Oung, datod tho 15th Fobruary 1923. 

Mr. My a lJu , for tho Appellants. 

ORDER. -Ma Sun Ma had two husbands, 
Pauk Kyi and Pya Young. Petitioners are 
her children by Pauk Kyi aud respondent s 
husband Po Chit was her son by Pyu Young. 


Petitioners sued respondent for possession 
of certain properties on the ground that they 
were Ma Sun Ma’s sole heirs, Po Chit having 
already received his share. 

I found that Ma Sun Ma had purported to 
transfer the lands in suit to Po Chit as his 
share of the inheritance, but that the transfer 
was ineffective for want of a registered deed. 
I held, however, that booauseipetitioners were 
present at the transfer and signed the report 
for mutation of names in token of their 
knowledge of and consent to the transfer, they 
could not be allowed to impugn it. 

My judgment was delivered on the 15th of 
February 1923 and on the 11th of June 1923, 
that is, nearly four months after the date of 
tho judgment, petitioners apply for a declara¬ 
tion uudor clause 13 of the Letters Patent 
that the case is a fib one for appeal. 

Their case is that I was mistaken in holding 
that there was any estoppel against them. 

It may be that I was mistaken in apply¬ 
ing the law of estoppel, but I am satis¬ 
fied that my order did substantial justico 
between tho parties. There can be no doubt 
tbat petitioners agreed to the transfer of the 
lands to Po Chit, and if respondent had sued 
them as heirs and legal representatives 
of Ma Sun Ma for a registered conveyance 
of the lands I do nob see bow they could 
have met bis claim, respondent’s defence 
that Po Chit was put into possession by 
Ma Sun Ma, under whom petitioners claim 
under an agreement to transfer the lands 
to him outright, is a good defence to peti¬ 
tioners' suit so long as respondent has a 
right to specific performance of that agree¬ 
ment, and if aho had no right to the lands 
as her share of the inheritance, then bor 
claim as representing ouo of the heirs o 
Ma Sun Ma would revive, since she would 
have been deprived of what she received as 
hor share and petitioners’ remedy would be y 
way of a suit for partition of the estate an 
not for possession of these particular lands. 

It is true tbat no period of limitation has 
keen prescribed for appeals under the particu ar 
provisions of olause 13 of the Letters Paten 
which are invoked in this case, but m ®! 
opinion tho petitioners’ delay in making _ 
application can fairly bo considered agams 
them. It seems to bo perfectly dear a 
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they are attempting to take advantage of a 
teohnical defect in the transfer to which they 
themselves agreed and their oase has no real 
merits. 

I, therefore, see no reason to declare that 
the case is a fit one for the special appeal 
allowed by olause 13 of the Letters Patent 
and I dismiss the application. 

H * Application dismissed. 


upon something reasonable. It is not the duty of 
tho Courts to maintain, still less to invent, any 
special praotice as regards the grounds upon which 
adjournments of oases are granted. Parties whose 
oases are fixed for hearing on a particular date have 
no right to assume that they can get an adjourn¬ 
ment without any reason being given providod that 
somebody else undertakes to keep tho Court busy 
[p. 747, oole. 1 & 2 ] 

Obiter: Tho Secretary of State for India in 
Council should bo treated exactly like everybody 
else [p. 747, col. 1.] 


CALCUTTA HIGH COURT. 

Civil Role No. 309 of 1923. 
July 10, 1923. 


It often falls to the Court in dealing with applica¬ 
tions by poor paoplo, negligent people or rather stupid 
poople, to refuso to meet their particular necessities 
and to exact a particular reasonable standard of 

diligonco, exacting it from everybody alike ; and the 

safer and tho better way is to treat the learned Vakil 
who has the honour to appear for Government with 
tho same stringency as, but with no greater string¬ 
ency than, any of his learned friends appearing for 
other litigants, [p. 747, ool. 2.] 


Present :—Mr. Justioo Rankin and 
Mr. Justice Ghose. 

BINDUBASHINI ROY CIIOWDnURY- 

Applicant—Appellant 

versus 

•SECRETARY of STATE for INDIA- 
Opposite Party—Respondent. 

Civil Procedure Cork (da V oj U09), 0. XLVl 

Adioun L m< CV !~ I 0lhcr 3U tt tcicnl reason," meaning <>/. 
nSn f I- UHl ° U O'-anted-SecrCtunj of Sun 

a “““ d 

r 1 nf m h , er 8utGoi<Jct reason- in O. XLYI 

fn th! lhrhl of tl 1 ° 9 ' 1,lr0 Co,le ' mu 't bo cons,ru. 
^ of thQ Pilous words and on tho prmc 

ful HX tol ^bo ro.ison must bo one ha 

S 1 i“i that *? t0 , ***■ to cx 

now ami i , brlDfi t0 the u ^icecf iho Con 

on the aco of'n m * l r l8r or ^->'.g ms to orr, 
0 ,aCo of rocjrd [p. 740, col. 2 J 



granUuc a , 1 ^ i QOt - 0ntit,1 °' 1 to re-opon a inattor 

little excuse fn° W,n °.’’. er > C l '° wl ‘ore thcro is sc 
cuso for a manifest negligonco [p 747, col. 

ing°a.noirn T m th ? V ° r . y wi . dest discretion as togra 
a l l°nrninont 3 ; but it should always bo ba 

I C—04 


Civil Rulo issued in Roviow Case No. 1 of 
1923, arising out of Miscellaneous Case No. 2 
of 1922, of the Court of tho Additional District 
Judge, Faridpur. 

Balm It upend ra Coomar Milter (with him 
Babu Shyama Prosad Mukherjec), for tho 
Appellant. 

Babu Surendra Nath Guha, for tho Respon¬ 
dent. 


JUDGMENT. 

Rankin, J.—This is an application in revi¬ 
sion whereby an applicant for probate oom- 
plains of an order made by the Court bolow 
granting a review in a proceeding under section 
19 II of the Court-Foes Act being a proceeding 
wliorciu the Collector movos tho Court to 
hold an enquiry into the true value of tho 
the ostato of testator. Broadly speaking, tho 
facts aro that the caso was ordered to como 
on for hoariug on tho 6th January 1923. On 
that date neither party was ready. Both 
parties appear to have appliod for an adjourn¬ 
ment, and tho learned .Judge at first was 
minded to grant them an adjournment, till 
tho List January. Shortly afterwards, two 
witnesses for the Collector pub in appear¬ 
ance and tho order granting tho adjourn¬ 
ment was vacated and tho case commenced 
notwithstanding the objections of tho pleader 
for the present petitioner. Tho two witnesses 
on behalf of the Collector wero hoard and they 
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did nob take the case for the Collector any 
further. The Government Pleader wanted an 
adjournment but it was not granted. It would 
appear that the petitioner also at one time 
wanted an adjournment : but the learned 
Judge insisted on proceeding. A third witness 
on behalf of the Collector after some delay 
was called. He again took tho case no fur¬ 
ther. Thereupon, the learned Judge reserved 
his judgment and, on the 9th January, he 
recordod his order in favour of the applicant 
for probate that the value of the property was 
as stated in the affidavit filed by her. Tboro- 
upon, on the 16th January 1923, a petition 
for review was lodged before the learned Judge 
who tried tho case by the Collector. That 
petition appears to have contained some seven 
grounds. In my judgment, tho learned Judge’s 
comments upon these grounds as being insuffi¬ 
cient for the granting of a review are well 
justified. However, having somo doubt about 
tho matter, tho learned Judge directed notice 
to issue, upon tho Collector depositing Rs. 100 
as seourity for tho present petitioner's costs, 
and tho matter came on before another loarn- 
ed Judge who recorded his order on tho 24th 
February 1923. Against that order the pre¬ 
sent application in rovisiou is made and it is 
said that tho learned Judge misdirected 
himself as to his own power and failed on his 
findings of fact to arrive at a position in which 
ho was entitled to order a review. 

Now on tho question of jurisdiction, tho 
judgment of tho 21th February 1923 appears 
to mo to amount to this : On the evidence 
of the Government Pleader who deposed in 
tho case, tho Judge was satisfied that tho 
Government Pleader was under tho impression 
that on tho 6th January tho case would nob 
bo taken up. llo appears to think that this 
impression was not altogether without somo 
element of reason ; bub that tho impression 
was a justifiable impression—that it was 
reasonable for tho Government Pleader or his 
olient to take the risk of acting upon it —is a 
fact which is not found by tho learned Judgo 
and, to my mind, it is a finding which would 
be very difficult indeed to come to upon these 
materials. In these circumstances, tho learn¬ 
ed Judgo thought that it was a case for tho 
exercise of his powers to {.’rant a review not 
under the two express provisions of r. 1 of 
O. XLV1I, Civil Procedure Code, namely, 


the provisions about discovery of new and 
important matter or evidence and the pro¬ 
vision about mistake or error on the face of 
toe record, but undor the words “ for any other 
sufficient reason.” The question of law is 
whether the faots as found constitute, within the 
meaning of the rule, “ other sufficient reason ” 
remembering that tho Privy Counoil in the 
case of Chajju Ham v. Neki (l) have laid it 
down that those words are to be construed in 
the light of the previous words aud on the 
principle of ejusdem generis. The case is per¬ 
haps near tho border line. The effect of 
Chhajuram's case (1), in my judgment, is that, 
under tho words “ other sufficient reason,” the 
reason must bo ono having sufficiency of a kind 
analogous to tho two spooified cases, that is 
to say, analogous to excusable failure to bring 
to the notice of the Court new and important 
matter or analogous to error on tho face of 
the record. Now, the case of a person who 
has discovered a now and important matter or 
who has discovored ovidence whioh could nob 
bo produced by him at the time when the 
dccrco was passed is dealt with very strictly 
by rule 4. There is to be strict proof of the 
discovery of tho new matter or evidence, 
which tho applicant alleges was not within bis 
knowledge or could not be adduoed by him, 
when tho decree or order was passed or made. 
On tho whole, I am of opinion that tho find¬ 
ings of fact mado by the learned Judge did not 
entitle him to exorcise the power granting a 
review. Iu this case, thore is not merely an 
oloment of nogligouoe, that is to say, it is no 
merely that by greater diligence the person 
could have bad bettor knowledge of bis case 
or a better chance of producing evidence wbic 
ho Icdow not; but tho present oaso seems to 
mo on those findings to be a case where, for no 
adequate reason, tho party had not been rea y 
on tho date solemnly fixed for the purpose 
and had no real excuse for not being rea y* 
When tho rulo makes tho jurisdiction depen 
ent upon a reason being sufficient, it is very 
undesirable that orders of tho learned Judges 
who have applied their minds to the rule P r0 
porly should be interfered with in revision so 
long as there is a case for thinking that t e 


I 72 led. Ca<. 6f>6 ; 49 I. A- 144 ; 26 C. W- 1 ; 
3 L. 127 ; 43 M. L. J. 332 ; 24 Bom. 1’.. B* 

!. L. T. 295 : 41 P. L. R. 1922 ; 3 P. L.J.• 
!) A. I. R. (P. C.) 112 ; 1G L. W. 37 ; 17 P- J * * 
; -1 U. 1\ L. H. (P. B.) 99 ; 36 0. L. J. 459 (P- 
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reason was sufficient in a sense anologous to the 
oases specially dealt with. I cannot help, how* 
ver, in this case feeling that the logio of the 
order made by the Court below is this : that in 
almost every case where there was some little 
excuse for a manifest negligence, the Court 
would bo entitled to re-open the matter by 
granting a review. I think this oase, if wo 
refuse to interfere, would be pessimi exempli 
and would make a largo gap in the safeguard 
intended by O. XLVII of the Code. For that 
reason and because it seems to me that the 
ground here was very thin and was not really 
analogous in point of excuso to the cases 
mentioned in r. 1 itself, I think we are iu a 
position to give effoct in revision to our 
opinion which is that this order which is com¬ 
plained of is bad in form and in substance. 


I would point out, in view of what has been 
said by the learned Judge who tried the case, 
that I do not understand it to he the duty of 
the learned Judges in the Courts below to 
maintain, still less to invent, any special 
practice as regards the grounds upon which 
adjournments of cases are given. I cannot 
help thinking that somo of the present troub¬ 
les have arisen by rea=on of the notion that 
parties whoso cases aro fixed have a sort of 
right to got adjournments without any reason 
being givon, provided that somobody else under¬ 
bakes to keep tho Court busy. If there is 
any such practioe in any Court, so far as l 
know, there is no authority for it. A learned 
Judge has the very widest discretion as to 
granting adjournments, hut it should always 
bo based upon something reasonable. 


In the course of tho caso in tho Court below 
a reason was given as being a reason why 
discretion should ho exeroised in favour of 
granting a review to the oli’cfc that tho matter 
was one affecting revonue and that, therefore, 
any negligenco on tho part ol tho (iovorumont 
leader should not be allowed to damage tho 
public. When a matter is one in which a 
. udgo * s called upon to exercise a discretion, 
it is generally impossible to say a priori that 
a particular thing can never properly ho con¬ 
sidered and should always ho excluded. As a 
matter of my own individual opinion, 1 desire 
to say that 1 should treat the .'ecretary of 
h>tato for India in Council exactly like anybody 
else. It often faiU'to tho Court. iu dialing 
"»th applications by poor people, negligent 


people or rather stupid people, to refuse to 
meet their particular necessities and to exact 
a particular reasonable standard of diligence, 
exaoting it from everybody alike ; and, speak¬ 
ing for myself, I think the safer and the better 
way is to treat the learned Vakil who has the 
honour to appear for Government with the 
same stringency as, but with no greater 
stringency than, any of bis learned friends 
appearing for other litigants. These obser¬ 
vations, however, are obiter. I think that in 
this case it is not open to us to refuse to 
exercise our discretion. In my opinion, we 
should set aside the order of the Court below 
and direct that the original decision of the 
learned Judge he restored. The costs of this 
application land tho costs incurred in tho 
application for roviow aro to be paid by the 
opposite party to the present petitioner. We 
assess the hearing fee in this Court at three 
gold mohurs. 

Ghose, J. -I agree. 

2- K. Rule made absolute. 


RANGOON HIGH COURT. 

Miscellaneous Civil Appeal No 46 

OF 1923. 

July 7, 1923. 

Present : —Mr. Justice Ileald and 
Mr. Justioe Lentaigne 

MAUNG QUIT HLAING-Appellant 

versus 

Firm N. A. R. M. CHETTY 
—Respondent. 


Civil Pi verdure C<«le ( Art V of 1908), 0. XXI 
rr. 72, 81, Kf >—Auction sale- Prohibition to 'bid-1 
Poil.r. to make depositor pap balance within time— 
Irri <iularity - Prejudice—ExUntwn of time. 


Order XXI. r. 72 of tho Civil Procedure Codo has no 
upplKs.^u m to tho holders of dco.oos uthor than thoso 
ui execution uf which tho property is sold. 


I»o!.i) iu making tho dop>.it undor O XXI. r 81 ol 
the' lull r.cod iraOodo i. col moro than .1 material 
irreg ilarity which iloos not vitiato the sale uuloss it 
hu-» OtfciiLod substantial injury. 
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Delay in paying the balance ot purchase money 
under 0. XXI, r. 86 of the Civil Procedure Code does 
not necessarily invalidate the sale and the Court has 
a accretion to extend time. 

Mr. Ko Ko, for the Appellant. 

JUDGMENT, —Respondent applied for the 
sale of certain lands together with two mills 
and various buildings standing thereon in exe¬ 
cution of a mortgage-deoree for sale against 
appellant, the debt on respondent’s mortgage 
being about Rs. 80,000. There were second 
and third mortgages over the property and it 
was alleged that an engine and boiler in one 
of the mills was separately subject to still 
another mortgage for Rs. 20,000. 

Notice was issued to appellant for settle¬ 
ment ot the terms of the proclamation for 
sale, but the process-servor’s affidavit showed 
that appellant avoided personal service and 
that the notico was affixed to his house, aud 
the Court proceeded to settle the terms of 
proclamation in his absence. 

Appellant then raised numerous objections 
to the torms of the proclamation so settled 
and on his application the proclamation was 
amended so as to show the amount of munici¬ 
pal taxes payablo on tiio property, an assign¬ 
ment of the second mortgage and the consent 
of the assignees to the sale of the property 
froo of moitgage, a claim made by appellant 
on behalt of his children to an iutorost in the 
property, and a claim that tho engine and 
boiler were subject to a separate mortgago for 
Rs. 20,000. 

Appellant was not satisfied with thoso 
amendments and filed an application for revi¬ 
sion in this Court, lie also applied to the Dis¬ 
trict Court to havo the fact that ho had filed 
an application for revision notified to bidders 
at timo of tho sale. 

It was so notified and tho properties wero 
sold, free of tho second and third mortgages, 
for Bs. 1,35,000. 

The sale took place on the 3rd of May last 
and on tho 8th appellant applied for it to be 
set aside on the grounds,— 

(lj tl at the prcpcity which was worth 
Bs. 2,00,000 had been sold for 
Bs. 1,35,000; 


(2) that the deposit of 25 per cent, of the 
price payable under O. XXI, r. 84 
by the purchaser immmediatoly after 
his being declared purchaser was not 
so paid, and 

(3) that the purchasers and the bid¬ 
ders were holders of other decrees 
against him. 

On the 19th of May appellant tiled a peti¬ 
tion stating that he was contemplating redeem¬ 
ing the propelty under the provisions of 
O. XXI, r. 89 but did not make any appli¬ 
cation or deposit under that section. 

On the 22nd of May appellant filed still 
another application for the sale to be set aside 
on tho same grounds as before with an ad¬ 
ditional ground that the Court had no power 
to extend the time for the deposit of the full 
amount of the purchase money under O. XXI, 
r. 85. 

On the application of tho 8th of May the 
Court recorded that it saw no reason to sot 
aside the sale. 

On tho application of the 19th of May the 
Court said that orders were unneocssary until 
appellant filed his application under O. XXI, 
r. 89 and made the necessary deposit. 

On the application of the 22nd of May the 
Court said : “ The judgment-debtor’s own acts 
have caused dolay and I see no necessity to 
take action on this petition.” 

Appellant now appeals apparently against 
the orders passed on his petitions of the 8th 
and 22ud of May for tho sale to be set aside. 

He suggests that tho Distriot Court had no 
power to extond the time for payment of 
either the deposit under O. XXI, r. 84 or the 
balance oi the price under O. XXI, r. 85 aud 
that the sale was invalid because the amounts 
were not paid within the time fixed by law, 
and ho also alleges that because the purchas¬ 
ers held deorees obtained against him in other 
suits they were not entitled to bid at the au- 
tion without the permission of the Court. He 
urges further that tho reference in the procla¬ 
mation of sale to his claims on behalf of his 
children aud the notification at tho time of tho 
6ale of the fact that he had tiled an applioa- 
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tion for revision, adversely affected the price 
which the property fetched. 

As for the last of theso grounds both the 
acts to which ho now objects were done on 
his own application, and he has obviously no 
ground for complaint. 

The wording of O. XXI, r. 72 shows that 
that rule has no application to the holders of 
decrees other than those in execution of which 
tbo property is sold, so there is clearly no 
basis for this second objection. 

As for the other objection, the High Courts 
of Calcutta, Madras and Allahabad Blum 
Singh v. Sarwan Singh (1), Venkata v. Sarna 
(2), Ahmad Bakhsh v. Lalta Prasad (3), 
have all held that delay in making the 
deposit under O. XXI, r. 84 is not more 
than a material irregularity which does 
not vitiate the sale unless it has caused 
substantial injury, and I agree with those 
rulings. The ground on which the i Court 
granted time for payment of the deposit 
was that at the time of the sale it was notifi¬ 
ed that appellant had applied to this Court in 
revision for cancellation of the order for sale, 
and that if the order for sale should bo sot 
aside by this Court the payment of tbo de¬ 
posit would become unnecessary. That was, 
in my opinion, a reasonable ground under the 
circumstances and 1 fail to see how tbo grant 
of time for payment of tbo deposit oould causo 
substantial injury to appellant. Tbo deposit, 

1 may note, was actually paid into Court on 
the lObb of May, apparently boforo this 
Court b order dismissing appellant's application 
lor revision was passed. 

Tho provisions of O. XXI, r. 86 show that 
delay in paying tbo balance of tbo purebase- 
monoy does not necessarily invalidate the pale, 
t io Court having a discretion in tbo matter. 

tfM ox *' unB ' ou °f time forouo mouth from the 

tb of May, that is. from dato on which the 
alanco of the purchase money was payable 
under O. XXI, r. 86, was granted by the Court 
as tbo result of au express agreement made 
etwcou the auction-purchaser on tbo one 6ido 
and the decree-holder and the assignees of tbo 
second mortgage on tho other side that in- 
erest should not be charged ugaiuft appellant 

U) 10 (J. Si ; H led. I’oc. (M. o.j 11 
11 227 ; 5 Iu<l Dec lN. b.) 10J 

w ‘238 ; A. W N. (iaOh) 203. 


on either the decree-holder’s mortgage or on 
the second mortgage after that dato, so that the 
appellant should not be prejudiced ; and as the 
salo proceeds wero apparently not sufficient 
to pay off those two mortgages it is difficult 
to see how any loss could bo caused to appel¬ 
lant by the grant of further time. 

I, therefore, see no reason to believo oither 
that appellant sustained substantial injury 
by reason of the delay in making thedoposit 
under O. XXI, r. 84, or that the case was 
one in which the Court ought to have ordered 
a forfeiture of that deposit and a re sale of tbo 
property under O. XXI, r. 86. 

I would, therefore, dismiss the appeal under 
the provisions of O. XLI, r. 11. 

N - H * Appeal dismissed. 


BOMBAY HIGH COURT. 

Fin ST Civil Appeal No. 164 op 1922. 
January 7, 1924. 

Present Sir Norman Maoleod, Ivt., Chiof 
Justice, and Mr. Justice Shah. 

BAI J A Y AG AYR I — Defendant 
—Appellant 
versus 

RAMANLAL CHHOTALAL- Plaintiff 

—Respondent. 

Bimbup Pleaders Ait (AT II of 1 >20) s. IS (1J_ 

App icatinr. for execution afn r <■ vuncucititi nt of Act _ 

Pleader's Jec $ 9 calcula turn oj. 


Ii: an application lor execution instituted after tho 
coming into foico of tho Bombay i leaders Act, 
picadors foe- must bo calculated at the ratos pro¬ 
scribe! in tho third Schedule to the Act. * 


Appeal from the decision of the First Class 
Subordinate Judge, Broach, io Darkhast 
No. 37 of 1922. 


Mr It. J. Thakor, for the Appellant. 

Mr. II. b. Diva tin, for the Respondent. 

JUDGMENT — Suit No. 211 of 1919, tibd 
u, the Court of tbo First Class Subordinate 
Judgo of Broach, was uiimissed with ousts, 
lbe plaintiffs presented in November 1920 
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Appeal No. 410 of 1920 in the Bombay High 
Court. The appeal wag dismissed with costs. 
The respondent then presented a Darkhast in 
the First Class Subordinate Judge’s Court to 
recover the oosbs awarded to the respondents 
in Appeal No. 419 of 1920. The costs, it 
appears, were paid but the Darkhastdar asked 
for the costs of the Darkhast on the ground 
that ho was entitled to such costs under Bom¬ 
bay Act XVII of 1920. By section 18 (1) of the 
Act, whore oosts aro awarded to a party in 
any proceeding, the amount of the pleader’s 
fee to be taxed in the bill of costs as recover¬ 
able by such party, if represented by a pleader, 
from his adversary, shall bo computed in 
accordance with the rules in Schodulo III, 
unless such fee has been settled under the 
provisions of section 17 for a lessor amount 
in which case no moro than such lesser 
amount 6hall bo recoverable. 

Under Sobedule III, clause IV, in execution 
proceedings the picador’s feo to bo allowed 
shall bo one-fourth of tho fee calculated at the 
rates specified in rule 1 on the amount or 
value of the relief or money ola'med in tho 
application to execute tho deoree. 

The claim of tho respondents to have the 
costs of tho Darkhast taxod and awarded in 
this fashion was disallowed by tho .Subordinate 
Judge on tho ground, wo take it, that when 
tho appeal was filed tho question of the 
pleader s feo was governod by Regulation II 
of 1827, and as section 52 of the Regu¬ 
lation contemplated that in oxooutiou pro¬ 
ceedings no fresh pleader’s feo could be 
awarded since tho pleader was retained not 
only till tho disposal of tho suit or appeal 
but until tho deoreo was fulfilled, therefore, 
under section 33 of Bombay Act XVII of 1920 
this Darkhast was a proceeding pending in 
tho Court at tho commouocmonb of tho Act, 
and, as such ponding proceeding, it should be 
governed until its final disposal by tho Court in 
which it was pending in respect of such 
matters, by tho laws and rules in force imme¬ 
diately before tho commencement of tho Act. 
What was pending at tho commencement of 
tho Act was Appeal No. 419 of 1920, and it is 
even doubtful whether the respondent seeking 
execution for the costs ol the app eal would not 
havo heou allowed separate pleader s fees 
under tho Regulation, llowovor, it is not 
necessary to consider that, bocauso wo t-liiuk 


that this Darkhast was a proceeding instituted 
alter the commencement of the Act, and it 
cannot be treated as a proceeding pending in 
the Court of the Subordinate Judge at tho 
commencement of the Act. It would follow 
then that, under section 18 (l) of Bombay Act 
XVII of 1920, the respondent would be enti¬ 
tled to tho feo prescribed under the third 
Sohedule. Therefore, the appeal must be 
allowed. We now make the order which should 
havo been made by the Subordinate Judge 
that the appellants in Appeal No. 419 of 1920 
should pay the costs of the Darkhast, and 
they mu6t also pay the oosts of this appeal. 

z. K. Appeal allowed. 


RANGOON HIGH COURT 

First Civil Appeal No. 42 of 1923. 


Dccomber 14, 1923. 

Present'. —Mr. Justioe Hoald and 
Mr. Justice May OuQg. 


Firm FOUCAR and Co- 
Defendant—Appellant 
versus 

M. C. T. MUDALIAR -Plaintiff 
—Respondent. 

Principal and broker—Sale oj land—Transaction 
not completed owing to default of putehaser—BroKer- 
age, whether payable. 


It is tho duty of a ibrokor to introduce a person 
willing and able to comploto tho purchase. 


Ordinarily, a brokor is outitlol to a percentage 
vhioh he succoeds in realising for his prinoipal, bu • 
vhoro tho transaction cannot be completed beoaus 
ho money is not forthcoming and consequently t o 
irincipal roalisos nothing, tho broker cannot be sal 
o have earned his brokerage. 


Defendant commissioned tho plaintiff as a brokor 
to obtain a puroha-cr for a piece of land, agreeing t0 
pay him brokerage at a certain rato on the pr'co oa 
completion. A would.bo purchaser was obtained > 
tho broker and an agroomeut in writing was ou ^ 0 /° t 
into between tho dofondaut and the purchaser, bu 
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the latter was unable to oomplete the purohase owing 
to lack of funds : 

Held, that the plaintiff was not entitled to any 
brokerage. 

Pusingham v. King, 14 T. L. R. 302, distinguished. 

Appeal against the decree of this Court on 
the Original Side in Civil Regular No 246 
of 1922. 


Mr. McDonnell, for the Appellant. 
Mr. Cowasjee, for the Respondent. 


JUDGMENT. 


May Oung, J. The admitted facts in this 
case were as follows:— 


On the 20th September 1921, the defendant- 
firm commissioned the plaintiff as a broker to 
obtain a purchaser for a piece of land, agreeing 
to pay him “a brokerage of 24 per cent, on tho 
price on completion" (Exhibit. A). On the 
following day, a would-be purchaser was obtain¬ 
ed and an agreement in writing (Exhibit B) 
was entered into between tbe firm and the 
purchaser, whereby (l) the price of land 
measuring about 34 to 4 acres (but in any 
event not less than 3 acres) was fixed at 
Rs. 1,75,000 per aore; (2) a sum of Rs. 25,000 
was to bo paid as oaruest-money; (3) the 
balance was promised to be paid on or bcforo 
the 21st January 1922, earnest money to be 
forfeited in default; (4) a transfer was to bo 
executed on payment of tho purohase prico in 
lull, and (5) the firm guaranteed a good title 
on completion of purchase. Those terms 
woro set out in tho receipt (Exhibit B). The 
oarnest-mooey was paid, but the transaction 
was uevor oomploted. The main, if not the 
only, reason for tho falling through of tho 
sale was, in my view, tho purchaser's inability 

4* I |i - * ^, upon, a sum well over 

two lakhs, the plaintiff said:— 

At Mu Ha’s (tho purchaser’s) request,! 
suggested part payment to Nuding (tho firm's 
manager). I know Mulla well. As the 
amount was largo, Mulla would have been 
ploased to pay by instalments. 


I asked Mulla why he did nob con 
Jus contract. Llo said thoro was time I 
him to do so. I asked him about 3 or 4 I 
11 <b last reply was that ho was m 
arrangements direct with Nuding. Thi 


about the end of Deoember. Mulla told me 
later that he was arranging for part payments, 
to whioh Nuding had consented. Mulla could 
not pay tho full amount and said he would 
make part-payments." 

There was also, apparently, some dispute 
between the parties concerning tbe exact area 
of the land, which had been left indefinite in 
Exhibit B. Plaintiff’s witness, Ady, was sent 
by Mulla to try and bring about a settlement. 
Ady saw Nuding and obtained from the latter 
two slips of paper (Exhibits G and H), both 
dated the 24th January 1922, whereon are 
noted certain terms as to tho land and as to 
payments which were to be deferred; the 
transfer was to be made at once, but tho 
land was to remain as collateral security. 

Considering that Mulla had, as oarly as 
December, told the plaintiff that ho was 
arranging for part payments it is, in my view, 
only reasonable to suppose that tbo matter of 
the payment of the purohase price was what 
really caused the hitoh and that tho so-called 
dispute as to the area of the land was a subsi¬ 
diary mattor which, in any case, had to bo 
decided because of tho indofiniteness in this 
respect of Exhibit B. 


Tho terms contained in Nuding's notes 
were, after somo haggling as to the rate of 
interest on tho sums deferred, agreed to, hut 
no formal agreement was executed. 


Ady deposed :— 

Mulla agreed to tho conditions on tho slip 
I gavo to him, except tho rato of interest. He 
sa-d he would agree to 8 per cent. I tele¬ 
phoned this to Nuding and ho authorized mo 
to alter the 9 per cent, to 8 per cent, and to 
initial it which 1 did. This arrangement was 
concluded somo time in the forouoon of the 
day tho slips were mado. On tho same day 
Nuding phoned to say that lie could not 
carry out this arrangement. This was about 
3 or 4 hours after tho arrangements had 
been concluded. Nuding told me that lie 
could not accept tho mortgage and that his 
lawyers had instructed him that collatral 

security was a mortgage. This was his roa- 

eon for backing out. ’* 






A.ly . evidence) show that promissory-notes 
and an agreement wore to haw been ex¬ 
ecuted, hut, owing, apparently, to Nuding’s 
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inability to obtain his Director’s consent to 
tho new transaction, nothing was actually 
done and the negotiations fell through. 

Tho real point in the case, however, seems 
to bo that on tho 21st January 1922, tho 
date originally fixed for completion, Mulla 
was unable to pay, and, as appears from what 
followed, had no prospect of being able to pay 
within a reasonable time ; Exhibit H shows 
that he wanted six months to pay half tho 
price and one year to pay the remaining half. 

Heroin tho defendant firm was in no way 
at fault. If Mulla had boon in a position to 
pay as agreed upon they would have been 
under an obligation to convey the land. Mulla 
was not only unable to pay on the due date, 
but, throe days later, sent Ady to Nuding 
with what was tantamount to a request for 
postponement of payment for one year. 

So far as the plaintiff was concerned, he had 
obtained for tho firm a purchaser who could 
not pay and had no expectation of being able 
to pay within a reasonable time. The subse¬ 
quent negotiations through Ady clearly show¬ 
ed that the purchase price would not be 
forthcoming for many months and tho plaint¬ 
iff had nob adduced any evidence to shew that 
Mulla could have fulfilled his obligation. Ilis 
failure to cite Mulla as his witness ou this 
point must, I think, be weighed agaiust him. 

Ordinarily, a broker is entitled to a percent¬ 
age on tho money which ho succeeds in 
realising for principal but, whero the transac¬ 
tion cannot bo completed because tho money 
is not forthcoming and consequently tho 
principal roalisos nothing, it is difficult to see 
how tho broker has earuod his brokerage. If, 
in the present case, tho defendant firm had, 
before the 2Is t January 1922 extended tho 
time for completion and thus taken the nego¬ 
tiations out of the broker's bauds, and those 
subsequently fell through, it might be held, on 
the authority of Pa'Wigham v King (1), that 
the full brokerage is nevertheless payable. But 
tho point does not arise, since there is nothing 
to show that tho defendant-firm did anything 
in the matter uutil Ady wont to see Nudmg 
ou tho 24th January. The plaintiff suggests 
vaguely that Nuding began to rnako arrange¬ 
ments with Ady “ about a month or 10 or 15 
days’ before the 21st January, but a careful 
perusal of AJy’s evidence shows that the en- 

(1) (18 >9) 11 T. L R. 302. 


tire negotiations occupied only one day, the 
24th January. 

It is argued that, as time was Dob the 
essence of the oontract for sale, the defendant- 
firm was bound to wait for a reasonable time 
and to serve notioeon Mulla calling upon him 
to complete within'a stated period, and, as the 
firm did not do so but, instead, entered into 
fresh negotiations with him, that the plaintiff 
is not to blamo and that he had done every¬ 
thing he had contracted to do. Bug all that 
the plaintiff had done was to obtain a pur¬ 
chaser who could not pay on the agreed date 
and who, thereafter, sent his own broker to 
plead for concessions. Had those concessions 
boen refused, tho plaintiff would have been in 
exactly the same position ; in my judgment, 
the fact that the firm was willing at first to 
grant tho concessions, bub a few hours later 
recanted, because Nuding had no power to 
acoept a mortgage, makes no difference so far 
as tho work done for the firm by the plaint¬ 
iff is concerned. The non-completion of the 
sale was not the result of the firm’s act in for¬ 
mulating now terms and then withdrawing 
them bub was directly due to Mulla’s inabi¬ 
lity to pay. It is true that if defendants had 
followed up the now arrangement, they might 
have, by holding tbo land as seourity, ultima¬ 
tely realised tho sale price. If Mulla had on 
his part fulfilled his obligation, half tbo 
balance would bavo been recovered in July. 

1922, and the remaining half in January 

1923, with interest; if, on the othor hand, 
Mulla did not pay, the firm could have sued 
for a mortgage dooreo and realised their mo¬ 
ney by sale of the land in execution. But 
such reoovory or realisation would nob have 
beon the outcome of plaintiff’s services to the 
firm. IIo had boen asked to find a purchaser 
who would pay ready money; the arrange¬ 
ment for which ho was responsible was that 
the purchaser should pay ou or before a oertain 
date, and thoro was to bo neither delay nor 
trouble to tho firm. He now asks that, 
although ho failed to get the purchaser to pay 
on tho dato fixed, ho should be given the 
benefit of a now transaction whereby t* 10 
firm would certainly have hal to wait for a 
long tirno to realise their money and would 
possibly havo had to go to the trouble o 
suing tho purchaser. In my judgmont, be 
has do claim on this soore, and l am fortified 
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in my view by Lord Justice Vaughan Wil¬ 
liams’ remark iu the case above oifced to the 
effect that it is the duty of a broker to 
introduce a person willing awl able to com¬ 
plete the purohase. 

It is further argued that the defendant 
firm should have taken stops against Mulla to 
obtain speoi6c performance of the contract. 
The answer to this is that there is no law 
which compels a vendor to insist on specific 
performance. There usually is, and there 
was in the present case, an alternative reme¬ 
dy, vis , forfeiture of the earnest-money. The 
question whether the firm could or could not 
legally claim a forfeiture does not now arise ; 
but it is clear that the defendants purported 
to exerciso the right given in Exhibit B. 

In the result, I would hold that the plaint¬ 
iff was not entitled to the brokerage claimed 
by him, I have considered the question 
whether wo can, in these proceedings, award 
tho appellant a decree for the sum which 
respondents were willing to pay, namely, 

P3r cent on tho amount of the earnest- 
money, but there being yet no decision of tho 
quostion whether or not that earnest money 
was rightly forfeited, I would hold that we 
cannot aud should not do so. 


I would roverso tho decree passed on tho 
Original Side and order that the suit bo dis¬ 
missed with costs. Tho respondent will also 
pay the appellant’s costs in this appeal. 

Heald, J.—-There can be no doubt that 
in this caso tho prospective purchaser, Mulla, 
whom respondent introduced to appellants! 
was neither willing nor able to purchase the 
property on terms which were substantially 
thoso which appellants employed respondent 
to obtain for them. If appellants bad aotually 
accepted the terms offered by Mulla and a 
Rale had resulted, respondent would probably 
have beon ontitled to receive brokerage 
although tho terms of the actual sale might 
bo different from which ho was employed to 
obtain. But appellants were not bound to 
accept any terms other than tl.oso which they 
offered through respondent, and if they refused 
to accept tho los3 favourable terms offered by 
Mulla, so that no sale resulted, I do not seo 
bow respondent could bo ontitled to tho bro- 
kergo which was payable only for an actual 
Rale. The case would of course have been 
I C—'jb 


different if M^lla had bedh r to buy on 

appellants’ terms and appellants bad been 
unable to carry out the sale, or if, after em¬ 
ploying respondent, appellants had taken the 
negotiations out of his hands before the agree¬ 
ment which was actually made between 
them and Mulla had been broken. I do not 
think that respondent caD as yet claim 
brokerage in respect of the Rs. 25,000 which 
appellants received and claim to retain as 
earnest-money forfeited under the agreement 
which, as they allege, Mulla broke. Mulla is 
said to have filed a suit against them for the 
recovery of that amount and if that suit 
should succeed respondents’ ageDoy will have 
been entirely infructuous. If, however, appel¬ 
lants should be bold entitled to rotain the 
earnest-money, they may possibly be regarded 
as having made a profit Rs. 25,000 on the 
transaction which resulted from respondent’s 
agenoy, and the question may then arise 
whether respondent is not ontitled to a 
quantum meruit from appellants in res¬ 
pect of that profit. That question does not, 
however, in my opinion arise at prosout and we 
do not consider it. So far as the present case 
is concerned, it seems clear that respondent 
failed to bring about tho salo which ho was 
employed to effect and that no sale in respect 
of which he can claim brokerage was offcctcd, 
and I agree with my learned brothor May 
Oung that bis suit must be dismissed with 
costs of appellants throughout. 

z - K - Appeal allowed. 


BOMBAY HIGH COURT. 

Appeal from Order No. G2 of 1922. 

November 16, 1923. 

Present : —Sir Norman Macleod, I\t„ 
Chief Justice, and Mr. Justice Crump. 

ACnYUT VISHNU PATANKAR- 

Defendant -Appellant 

versus 

TAPIBAI KRISHNAJI JOSIII- 
Pla intiff—Respondent. 

Civil Procedure Code ( Art V oj 1 * 108 ), O. XLVII, r. 1 
li'Vtcw of judgment, effect of—1‘rcccdure. 
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When a review of a judgment h granted it is the 
party who has applied for the review who must 
move the Court further in the matter. The other 
party stands by the ordor already made, and if the 
party to whom review has beon granted takes no steps 
to re-argue the matter, the original order still remains, 
though, it oannot be enforoed until the review order 
has boon discharged for non-proseoution. 

The effect of an ordor granting a review is to hold 
the original order in suspense untilit has been deoid- 
ad whether it should stand or not. 

Appeal from the ordor of the District- Judge, 
Ratnagiri, in Application under O XXII. r. 9, 
Civil Procedure Code, iu Appeal No. 195 of 

1919. 

Mr. G. B. Chitale, for the Appellant. 

Mr. D. S. Varde, for the Respondent. 

JUDGMENT— This appeal raises a very 
curious point with regard to the procedure to 
bo followed in oases where a review has been 
granted of the judgment of a Court, and tho 
party obtaining tho review has taken no steps to 
proceed further in the matter. There seems to 
be no authority on tho point. The history of 
tho case is as follows. The plaintiff tiled a suit 
in tho Subordinate Judge’s Court for posses 
sion of certain property and obtained a decroo. 
On appeal to the District Court, tho decreo of 
tho lower Court was set aside and tho plaint¬ 
iff's suit was dismissed with costs. The plaint¬ 
iff then applied for a review of tho judgment 
of tho Appellate Court, and, on 19th February 

1920, tho District Judge granted the applica¬ 
tion. In tho judgment as first written the 
District Judgo not only granted the review 
application, but confirmed tho decroo of 
tho lower Court by setting asido tho de¬ 
creo of the Appellate Court. But evidently 
it was pointed out to him that this was not 
tho correct course to follow, for tho words, 
“ Decree of tho lower Court is confirmed" 
were struck out ; and the learned Judge added 
“ I shall re-hear tho case on its merits. Both 
sides to argue the appeal on its merits over 
again.” That was the proper order to make. 

Tho real question is whether, when a review 
of a judgment has been ordered, the judgment 
jo set asido or only hold iu suspense until the 
oaso has been reheard. Although it is not 
material for tho purpose of tins judgment, I 
may mention that defendant No 2 appealed 
against tho order granting a review to the 
lligh Courb. That appeal was unsuccessful. 


On 17th September 1921, the plaintiff died, 
and, on 28th April 1922, as his heirs had not 
been brought on the record for about eighteen 
months, when an application was made to sub¬ 
stitute the heirs of the plaintiff, the Judge 
considered that the appeal had abated. If 
that order were correct, it follows that the 
Appellate Court’s order dismissing of plaint¬ 
iff’s suit would disappear, and the decree 
of the lower Court would be restored. We 
think that tho order made by the District; 
Judge on 28th April 1922, directing that the 
appeal abated was wrong. The effect of the 
review order was not to restore the deoree of 
the Trial Court but to hold in suspense the 
deoree of the Appellate Court until it had been 
decided whether it should stand or not. 
Therefore, the death of the plaintiff-respond¬ 
ent could not in any way affeot the status of 
the appellate deoree. 

Another way of looking at the question 
would be to consider who is the party to 
movo the Court after a review application 
has been granted. Clearly, the party who 
has applied for a review. Tho other party 
stands by tho order already made, and if the 
party to whom the review has been granted 
takes no 6teps to re-argue the matter, it is 
perfectly dear that tho original order still re¬ 
mains though it could not bo enforoed until 
the review order had been discharged for non¬ 
prosecution. It was the plaintiff, therefore, 
or his heirs to appear before the Court of the 
District Judge to re-argue tho appeal. Wbat 
arguments may bo put forward or what issues 
may be raised on such an. appearance, it is 
not for ua to say. We merely decide now 
that tho order of tho District Judge directing 
that the appeal abates must be sot aside, ana 
it remains for the plaintiff s heirs to take sue i 
steps as they may be advised to get the Appel¬ 
late Court's decree dismissing tho plamtiU s 
original suit with costs set aside. The *PP ea 
is allowed aud tho order of abatement ol tne 
appeal of the District Court set aside. -*- 110 
appellant to get his costs of this appeal. 

•/ Appeal allow#}* 
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AHMED SAHIB & CO. V . PAKIR MAHOMED ROWTHER 

RANGOON HIGH COURT. JUDGMENT. 


Special First Civil Appeal 
' No. 9 of 1923. 

May 28, 1923. 

Present :—Mr. Justice Heald and 
Mr. Justice Lentaigne. 

K. E. A. K. AHMED SAHIB & Co.— 
Plaintief—Appellant 

versus 

M. K. PAKIR MAHOMED ROWTHER.— 
Defendant—Respondent. 


Civil Procedure Code (Act V of 1908) 0. II, r. 2— 
Transactions, series of—Goods, delivery of, at different 
times— Separate sutts—Single cause of action—Burden 
proof—“Cause of action ", meaning of. 


Whore there ia a series of transactions between the 
parties in which goods have been dolivoreil at differ¬ 
ent times under separate vouchors, each delivory is 
prima facie a separate transaction and constitutes a 
separate oause of action, unless there is either a con 
tract or a oourse of dealings from which an implied 
oontraot might be inferred that the entire series at a 
particular time or for a specified period should be 
treated as a single causo of action for the purposes of 
U. II, r. 2 of the Civil Procedure Code. The ques¬ 
tion whother there is auoh a oontraot is one of fact 
and the onus would lie on the defendant pleading 
II, r. 2 of the Civil Procedure Code ia bar of 
^oparato suits in reepect of tho transactions to 
prove the oontraot. 


f h “*tou<)am Pillai v. Syed Gulam tlhose, 27 M. 
Ho PHlai v. Kumar a Vtruthalam, 4 M. 

I n i 834 : 17 w - «• R. 331 note Kcdar Nath Mttter 
\<,r^ a [ idhu Shaha, 31 lad. Cas 626; 42 <J. 1043; 
19 C - W. N. 724, distinguished. 


R goods are delivered under a singlo oontraot, tho 
ies may stipulate that oioh delivery shall be 
Earned to be a separate contract. 


; Ir l? an ' n B of the express’on “cause of action" a 
bufMKk ' i 1 * r ^ Civil Procedure Codo shoul 
ruin • * r , om fc ^ at ru ^° an<4 authorities on tha 
sion K, *l 9 “ 0 uld not be assumed that the oxpre- 
eitherP p 9 , ame ic that rule as it ba 

tiono f: n e 1,sh decisions or in deci-ions on que- 
° M relat, °R to tho law of limitation. 


Canin' a ^ a * n<, * i the judgment of tho Small 
auee Court, Rangoon. 

^ r ' Chari, for the Appellant. 


Lentaigne, J. —This is an appeal against 
the judgment of the Court of Small Causes, 
Rangoon, dismissing the plaintiff-appellant’s 
suit for Rs. 1,637-8-0 claimed as the price of 
goods supplied to defendant-respondent under 
fourteen vouchers of which one bears the date 
of 24th March 1922, and the others bear 
various dates in April 1923. The suit was dis¬ 
missed under O. II, r. 2, of the Civil Procedure 
Code, on the ground that plaintiff had pre¬ 
viously instituted and obatined a deoree against 
defendant in another suit for goods supplied 
under vouchers dated May 1922 and that he 
should have included this claim with that 
claim in a single suit based on the same 
oause of action. 

The defendant filed a written statement 
raising this defence and alleging that the 
dealings between the defendant and the plaint¬ 
iff were as between traders and were not 
intended to terminate with ono dealing 
or contract, but to be continuous, as it was 
agreed between the parties that the plaint¬ 
iffs wero to supply goods from time to time 
at defendant's request, and that the admitted 
twenty-two vouchers were given for goods 
supplied between 24th March and 31st May 
and that each item when not paid for became 
united with another and formed ono continu¬ 
ous demand and the whole together formed 
one cause of action “ admittedly by plaintiffs 
as alleged” by them in paragraph 6 of the 
plaint in this suit Paragraph 6 of the plaint 
so referred to was an obviously iucorreot 
allegation that "tho cause of action arose in 
Rougoon on 9th August 1922 when the last 
demand was made by an Advocate’s notice,” 
and such an allegation would not have saved 
the suit from tho bar of limitation as regards 
particular orders for tho goods if suoh orders 
had been more than throe years old. 

The plaintiff filed a reply denying tho above 
allegations that ho was to supply goods when¬ 
ever defendant requested and as to tho same 
constituting ono continuous demand, and ho 
asserted that each voucher represented a dis¬ 
tinct transaction and as suoh gave riso to a 
distinct and different cause of action. In such 
reply the plaintiff also alleged that tho 
plaint in the said previous suit so relied on by 
defendant together with the plaint in the suit 
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now under appeal and five other plaints were 
presented to the Chief Clerk of the Court of 
Small Causes, all together, on the 21st August 
1922 ; and that after admitting two of such 
plaints, the Chief Clerk had discovered that 
certain vernacular vouchers had not been trans¬ 
lated and had then returned to the plaintiff the 
plaint in the present suit and four other plaints 
with a requost to have such vouchers 
translated before the plaints would be accepted. 

Fortunately for the plaintiff, there is no evid¬ 
ence on the record which would justify a 
Gnding that the cause of action in the pre¬ 
vious suit is the same as the cause of 
action in the present suit. Priina facte, 
each order and delivery of goods is a 
separate transaction and separate cause of 
action, unless they are successive claims 
arising under the same obligation within 
the “ Explanation ” at the end of r. 2 
of O. II. The question is really one 
depending on the contract between the parties. 
If all the goods wore delivered under a single 
contract it would ho within the ‘Explanation,” 
unless there was an express stipulation that 
each delivery or each mouth's deliveries 
should bo deemed to ho a separate contract 
That it is open to 'the partios to make such 
exceptions is recognised by the Chamber of 
Commorco forms of contract, prevalent in 
Rangoon and in somo of the Presidency 
Towns, in which it is expressly agree that 
each dolvory shall be deemed to he a separate 
contract. The validity of such a clause has 
been recognised in the decision of the Madras 
High Court in the case of Yolkart v. Sadjtt 
Saheb (1) decided in 1896 and again by the 
Calcutta High Court in the more recont deci¬ 
sion of Mandal & Co. v. fa:ul Ellahic (2), 
decided in 1914. In both of these cases a 
plaintiff was premitted to split up claims made 
under the same contract for the purposo of 
bringing them within the jurisdiction of tho 
Small Cause Court. 

The present case relates to the convorso of 
the abovo question, and the question raised is 
whethor a series of transactions which purport 
to bo independent transactions must be treated 
as so mixed up or connected that tho Court 
should hold that they constitute a single cause 

( 1 ) ID M. 3)1 . r, I ml. lice. (N. S.) '17. 

(•») 26 lml. C.is 20 i. 11 O. S20 


of action for the purposes of O- II, r. 2, of the 
Civil Procedure Code. In my opinion it is 
possible that in particular cases there may be 
either a contract, or a course of dealing from 
which an implied contract might be inferred, 
to the effect that the entire series in a parti¬ 
cular month or for other epecific period Bliould 
be treated as a single cause of action. The 
defendant evidently realised that possibility 
when he pleaded a contract to such effect, and 
tho plaintiff evidently realised the danger that 
such a contract might be an answer to his 
suit, if admitted, so he expressly denied the 
existence of any suoh contract. The question 
whether there was such a contract would be 
one of fact, and the onus of proof would lio on 
the defendant to prove suoh a contract. No 
evidence has been tendered by the defendant 
in support of his contention, which was evi¬ 
dently not intended to be based on evidence, 
but on a request that the Court should assume 
the existence of such a contract from the lax 
drafting of the plaint and by reason of certain 
decisions cited before the Court. I shall show 
below that such decisions do not justify such 
contention. 

Before 1 do eo, I may point out that this 
Court has recently discussed the meaning of 
tho expression “ cause of action” in section 20 
of the Code of Civil Procedure when applied 
to suits based on contract, [ooe The Jupitter 
General Insurance Company, Limited, v. Abdul 
Atz 13 (3j], and we have there pointed out that 
there are numerous definitions of the expres¬ 
sion, and we havo held that tho meaning of 
tho expression as used in that section must 
ho gathered from the previous legislation in 
India aud not from definitions of tho expres¬ 
sion adopted in certain English decisions. lam 
likewise of opinion that the meaning of the 
expression usiu in O. II, r. 2, should be 
gathered from that rule and tho authorities 
on that rule or on the sections of the previous 
Codes re-placed by that rule, and that it should 
not bo assumed that tho oxprossion had the 
same meaning in that rule as it has cither in 
English decisions or in decisions on questions 
relating to the law of limitation. 

The lower Court has relied on the dcoision 
of Shnnmu>,am Tillai v. Sped Giduin Chose 
(4), but tiio facts of that case 6how that it 
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was a case of a suit for rent in different years 
(which is obviously a case of successive 
claims arising under the same obligation 
within the terms of the explanation to r. 2 of 
0. II), and was also within the “ Explanation” 
to section 4 6 of the Code of 18b2. It is in 
fact the aotual illustration given below such 
" Explanation.” The giving of separato muchil - 
kas was not considered as altering that single 
oause of action. No doubt this decision con¬ 
tains a passage referring to a contention that 
the case was similar to an old case of Ghoeka- 
lingo, Pillai v. Kumara Vuuthulam (5) and 
erroneously stating that it had been held in 
such case that, where several articles are sold 
in succession by A to D, the vendor must sue 
for the price of all the goods 6old up to the 
date of his suit and canuot sue separately 
first for one and then for another. Tho 
remark in that deoisiou as to the effect of the 
previous decision was obiter and erroneous. 


On referring to this old case I find that it was 
also a case of claim for three yeais’ rent under 
a single agreement and again a caso clearly 
arising under a single obligation. Curiously 
enough, there is a similar obiter dictum in 
that caso referring to some previously unre- 
ported case of a claim for price of goods sold 
and delivered at different times where tho 
intention was that they should form one 
entire demand, but oven that cbiter dictum 
did not justify tho obiter dictum in the later 
case quoted above. 


Iho other caso relied on in the judgment 
undor appeal is the case of Kedar Nath Milter 
v. Denobatidhu Shaha (6). That was a de¬ 
cision on the law of limitation and not on tho 
question of the construction of O. II, r. 2, at 
. > aQ d, as I have pointed out above, it 

is very questionable whether a decision on 
the construction of an expression for tho 
purposes of tho Indian Limitation Act, 1908, 
'8 applicable to the cou6tiuctiou of the expres¬ 
sion causo of action” in O. II, r. 2. 


.Moreover, if the facts of that caso are ex¬ 
amined it will bo found that there bad been a 
ong standing account botwoen the parties in 
w nch there had been a settlement and in 
^ "_ch various goods had In eu returned and 
Var ‘OU8 cheques had boon paid to account at 

in '« t W , ,i - Joi '■ 17 ' v - Note. 

W laU. Las. G-'G ; M C. loiJ ; lj L. W. N- 7.11. 


different times, and I do not dispute the conten¬ 
tion that there may bo cases where, from the 
course of dealing and previous settlements 
between the parties, there may bo evidence 
of an implied contract that all goods supplied 
in a particular month or in a particular quar¬ 
ter or even in an entire account should be 
treated as a single cause of action, but in my 
opinion it would require clear evidence to justify 
a Court in dismissing a suit on suoh ground. 

In the present caso there is no evidence at 
all of suoh contract and prima facie every 
order of goods should be treated as a separate 
oontract. As the defendant has in other res¬ 
pects admitted the plaintiff’s claim, plaintiff is 
entitled to a decree as prayed. 

For tho above reasons, I would set aside 
the judgment aud decree of tho lowor Court 
and diroot that the plaintiff-appellent be 
granted a decree for Rs. 1,637-8-0 with costs 
in both Courts. 

Heald, J. —I concur. 

N. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 146 

of 1922. 

July 10, 1923. 

Present : -Justice Sir Asutosb Mookerjeo 
and Mr. Justioe Rankin. 

CH AND AN M U L L DENG A N E Y— 

P LA INTI FF—A PPE L LANT 
versus 

NATIONAL BANK OF INDIA, LTD.— 

1 )]•: FEN DANT —RESI GN DENT. 


Hanker and Customer—Letters of credit, what are— 
Construction of doc.uuunt- Guarantee, exhnt of— 
Mercantile usage, evidence us in, udinissiltiui) of. 

'I ho defendant Batik wroto tho following letter to 
I bo plaintiffs who oarriod on business in Calcutta as 
exporters of Juto;— 


Wo hog to inform you that, sve uro it: receipt of 
.ulvico by wire fiom our London OUiec, that u 
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oonfirmod irrevocable credit has been opened under 
which wo are authorised to negotiate your bills, as 
offered, on Messrs. Mildred Goyenobe & Co., to the 
extent of £ 16,875 (sixteen thousand eight hundred 
seventy live only) on the following conditions:— 


“ Bills to be drawn payable three months after 
sight and to be accompauied by invoices, full sets of 
Bills of Lading, made out to order and blank endorsed, 
ami policies of Insurance war rbk ropre^caticg ship* 
ment of >,000 ttwo thousand) bales jute marked 
(Jajodia) from Caloutta to Antwerp, during Novem- 
ber, December 1‘.>20- 

“ Such shipping documents are to be delivered on 
acceptance of the bills and should bear the following 
clause: Drawn under cable credit No. . . • dat¬ 

ed -22nd November 1J20. 

•• Please note that this advice does not release yon 
from the liability attaching to the drawer of a Bill of 
Exchange. 

*• 'Ihe crodit will expire on — 


“When negotiating drafts pleaso produce this letter 
to have the amounts recorded on tbo book thereof. 
P S'. Under present conditions we can give no 
undertaking to negotiate bills drawn under this 
crclit.” 

On the faith of this lottor plaictitl- shipped *2,000 
liaios of juto iu December 1J20 aud (how iq favour of 
themselves against such shipment at throe mouths 
sight or. tho linn of Mihlred C.oyecche Sc Co.* for the 
valuo of tho goods, and the drafts woro discouutod 
in Calcutta. 

Tho drafts woro, on presentation, duly accepted by 
Mildred l.oyeucho A Go , in London, who rcooive-t 
the .shipping documents, 'ihe acceptors, howovor, 
suspended payments, hoforo the drafts matured, 
ihe result was that tho plaintiffs wore cornpo lod to 
pay the amount of the drafts without prejudice to 
their rights under the Utter of otedit. I hey thou 
sued the dofondant Bank to recovor tho sum paid to¬ 
gether with iutorost thereon under the tonns of the 
lottter of credit ; 


Field (1) that by the terms of tho letter of credit 
tl.e defendant Bank did not pledge its credit for the 
ultimate payment of tho drafts as guarantor, it> 
intention was only to give intimation to the plaint¬ 
iffs that arrangements had been made under which 
the defendant Bank was satislied to take such ri-k 
as there might bo in negotiating.tho plaintiffs drafts 

upon their buyers, 

( 2 ) that, therefore, tbo dofondant Bank was not 
liablo to tho plaintiffs for the amount of the drafts. 


Letters of ore-lit, poeform a clearly recognised 
function in ofiecting oxolvage. While no .-et form of 
words may be uecossary. yet a letter of credit as 
known to tho law mu^t contain a request (general 
or special) to pay tho bearer, or person named, monoy 
or sell him some oommodity on credit or give him 
something of value aud look to the drawer of the 
letter for rocomponso, and it partakes of tho nature of 


a negotiable instrument. The rules governing bills 
of exohange and negotiable promissory-notes are al¬ 
ways the samo, fixed and determinate; whilo letters 
of credit are to bo construed with reference to parti¬ 
cular and often varying terms in whioh they may be 
expressed, the oiroumstances and intentions of the 
parties to them, and the usages of the particular trade 
or business contemplated. Letters of crodit are 
aooordingly not construed with lechnioal nicety: but 
are considered as being usually framed with more or 
less informality and looseness of expression, and 
henco Courts have sometimes indulged in oonsidor 
able freedom of interpretation in the effort to arrivo 
what is designated as the true intention ol the 
parties, [p. 7C0, ool. 1.] 


'I hough letters of oredit should receive liberal, fair 
and reasonable interpretation so as to attain the 
object for whioh the instrument is dougnod and 
tho purpose to whioh it is applied, there is room for 
this principle, only when the provisions of the agree¬ 
ment are ambiguous, loose, or susoeptible of more 
than oue fair interpretation; if it adpoits of two fair 
interpretations and the guarantee has advanced 
monoy on the faith of that most favourable to hi, 
rights, that interpretation will prevail. !p. 
col. 2.j 


In order that a mercantile usago may bo imported 
into tbe construction of a writton agreomout the 
usago must be so woll known and aoquie-oed in that 
it may be reasonably presumed to havo been an 
ingredient tacitly imported by tho parties into their 
To. 762. ool. 2.1 


non bract 


'1 hough ovidonce of known usago is receivable to 
supplement tho provisions of tho written agreement 
on tho hypothesis that the contract is tn truth partly 
oxprossod and iu writing, partly implied or under¬ 
stood or unwritten, the evidence oauuot bo admitted 
to contradiol tbo positive stipulations iu tho written 
ooutraot. [p. 702, ool- 2 ] 


Case-law disoussod. 

Sir B. C. Milter and Mr. N. B. Mehta, for 
the Appellant. 

Messrs. L. P. E. Pugh and S. M. Bose , for 
the Respondent. 

JUDGMENT. 

Mookerjee, J. —This is an appeal from 
the judgment of Mr. Justice Greaves in a suit 
for recovery of money on tbo basis of what 
is described as a letter of credit. The mate¬ 
rial facts relevant for the determination ot 
the rights of the parties are really beyond 
controversy. 

The plaintiffs carry on business in Calcutta 
as exporters of jute against orders placed \vi 
them by approved constituents. They allege 
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that this export business was oarried on by 
them in co-partnership with the firm of Udoy- 
oband Pannalall who have been joined as 
defendants, upon their refusal to join as plaint¬ 
iffs. On the 25th November 1920, the con¬ 
testing defendaut, the National Bank of India, 
Ltd., wrote to the defendant-firm the follow¬ 
ing letter : 

“We beg to inform you that we are in re¬ 
ceipt of advioe by wire from our London Ofiioe, 
that a confirmed irrevocable credit has been 
opened under which we are authorised to ne¬ 
gotiate your bills, as offered on Messrs. Mild¬ 
red Goyenohe& Co., to the extent of £16,875 
(sixteen thousand eight hundred seventy-five 
only) on the following conditions :— 

“Bills to be drawn payable three months’ 
after sight anl to be accompanied by invoices, 
fall sets of Bills of Lading, made out to order 
and blank endorsed, and policies of LnsuraDoe 
war risk representing shipment of 2,000 (two 

thousand) baleB jute marked from 

Calcutta to Antwerp, during November, 
December 1920. 

" Such shipping documents are to be deliver¬ 
ed on acceptance of the bills and should bear 
the following clause :—Prawn under cable 
oredit No. . . . dated 22nd Novembor 

1920." 

“Please note that this advice does not release 
you from tho liability attaching to the drawer 
of a Bill of Exchange.” 

The credit will expire on — 

When negotiating drafts, please produce 
this letter to have the amouuts recorded on 
the back thereof. P.S. —Under present con¬ 
ditions we can give no undertaking to negoti¬ 
ate bills drawn under this credit.” 

I ho plaintiffs state that, on tho faith of this 
otter and in relianoe thereupon, they, in co¬ 
partnership with the dofondant-firm, shipped 
2.000 baleB of jute in Decern her 1920, and 
tliat the defendant firm thereupon drew in 
avour of themselves (for the joint benefit of 

'omsolvos aQ d the plaintiffs), against such 
8 j'Pment at three months’ sight in accordance 
' ,l th the terms of the letter of credit, on tho 
'. r ® Mildred Goyeucho & Co., tor the value 
0 goods. Tho drafts were discounted in Cal¬ 


cutta by the Chartered Bank of India, Austra¬ 
lia and China, the Mercantile Bank of India 
and the National Bank of India. The drafts 
were, on presentation, duly acceptel by Mild¬ 
red Goyenche & Co., in London, who received 
the shipping documents. The acoepbors, how¬ 
ever, suspended payment on tho 14th March 
1921. before the drafts matured. Tho result 
was that the plaintiffs and the defendant-firm 
wore compelled to pay the amount of the 
drafts without prejudice to their rights uuder 
the letter of credit Tho plaintiffs now sue to re¬ 
cover the sum paid together with interost there¬ 
on making an aggregate of Rs. 2,26,931-3-4, 
The defenoe of the Bank is a denial of liabi¬ 
lity. Mr. Justice Greaves has upheld this con¬ 
tention and has dismissed the suit. The deter¬ 
mination of the relative rights of the parties 
must depend upon the true construction of 
the letter of credit. 

There has been somo discussion at the Bar 
as to the nature of lettors of oredit and the 
principles which should guido the Courts 
in thoir construction. Tho nature of a letter 
of oredit was concisely explained by Story in a 
well-known passage of bis commentaries on 
the Law of Bills of Exchaugo (Section 459, 
4th Ed., p. 573) which is still quoted by 
modern text-writers as an accurate state¬ 
ment:— 

“ In respect to letters of oredit, which are 
in ooramou U6e in our commerco with foroign 
countries, it may bo stated that a letter of 
credit (sometimes called a bill of credit) is an 
open letter of request, whereby one person, 
usually a merchant or a banker) requests some 
other porsou or persona to advance moneys, 
or give credit, to a third person, named there¬ 
in, for a certain amount, and promises that 
ho will re-pay tho same ho the person advanc¬ 
ing the same, or accepts Bills drawn upon 
himself, tor the like amount. It is called a 
general letter of credit, when it is addressed to 
all merchants or other persons in general, 
requesting such advance to a third person ; and 
it is called a special letter ol credit, when it is 
addressed to a particular person by name, 
requesting him to make such advance to a 
third person.” 

Letters of credit, which are thus instru¬ 
ments long and well known in commercial 
and mercantile usage, perform a clearly 
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recognised function in effecting exchange. 
While no set form of words may be necessary, 
yet a letter of credit as known to the law 
must contain a request (general or speoial) to 
pay the beaver, or person named, money or 
sell him some commodity on credit or give 
him something of value and look to the draw- 
or of the letter for recompense, and it partakes 
of the nature of a negotiable instrument. The 
rules governing bills of oxchango and negotia¬ 
ble promissory-notes are always the same, 
fixed and determinate ; while letters of oredit 
are to bo construed with reference to^ parti¬ 
cular and often varying terms in which they 
may bo oxpro33ol, the olroumstancos and 
intentions of the parties to them, and the 
usages of the particular trade or business con¬ 
templated. Letters of oredit are accordingly 
not construed with technical nicety, but are 
considered as being usally framed with more 
or loss informality and looseness of expression, 
and hence Courts have sometimes indulged in 
considerable freedom of interpretation in the 
effort to arrive at what is dosignatod as the 
true intention of tho parties. J be governing 
prino'.plo of construction was lucidly stated by 
Mr. dustice Story in delivering the unanimous 
opinion of tho Supreme Court of the United 
States in Lawrence v. McCalmont (1) : 

" Some remarks have boon mado on tho 
argument hero upon tho point in what manner 
letters of guarantee aro to ho construed; 
whether they aro to receive a strict or a lib 
oral interpretation. Wo have no difficulty 
whatsoever in 6ayiog that instruments of this 
sort ought to recoive a liberal interpretation. 
By a liberal interpretation wo do not mean 
that tho words should bo force! out of their 
natural moaning, but simply that tho words 
should receive a fair and reasonable interpreta¬ 
tion, so as to attain the objects for which 
tho instrument is designed and tho purposes 
to which it is applied. Wo should nover 
forgot that letters of gurantco are com¬ 
mercial instruments generally drawn upon 
by merchants, in brief language sometimes 
inartificial, and often loose in their structure 
and form, and to construe the words of 
snob instruments with a nice and technical 
care would not only defeat tho inten¬ 
tions of the parties, but render them too 

O) (1814) 2 Howard 126 atsp. 14 ) ; 11 Law. l il. 
326. 


unsafe a basis to rely on for extensive credits 
so often sought in the present active business 
of commerce throughout the world. The 
remarks mado by this Court in the case of 
Dell v. Bruen (2) meet our entire approbation. 
The same doctrine was asserted in Mason v. 
Pritchard (3), where a guarantee was given 
for any goods he hath or may supply W. P. 
with, to the amount of £L00 ; and it was 
held by the Court to be a continuing 
guarantee for goods supplied at any time 
to W. P. until the credit was re-called, 
although goods to more than £100 bad 
been first supplied aud paid for ; and the 
Court on that occasion distinctly stated that 
the words were to be taken as strongly against 
the guarantor as the sonse of them would 
admit of. The same doctrine was fully 
reoognised in Maigh v. Brooks (4j a °din 
Mayer v. Isaac (5) and especially expounded 
in the opinion of Baron A Icier son. It was the 
very grouud, in connection with the accom¬ 
panying circumstances, upon which this Court 
acted in Lee v. Dick (6) and in Manran v. 
Bullmtf). Indeed, if the language used ho 
ambiguous and admits of two fair interpreta¬ 
tions, and the guarantee has advanced his 
money upon tho faith of tho interpretation most 
favourable to his rights, that interpretation 
will prevail in his favour : for it does not he 
in the mouth of the guarantor to say that ho 
may, without peril, scattor ambiguous words, 
by which the other party is misled to his 

injury." 


The observations of Baron Alderson in 
Mayor v. Isaac (5) referred to by Mr. Justice 
Story, may by usefully re-called : There is a 
considerable difficulty in reconciling all the 
casos on this subject, arising principally trom 
their not boing at one as to tho principle ot 
decision : some laying it down that a liberal 
construction ought to be put upon the instru¬ 
ment in favour of the person giving tno 


(2) (1843) 1 Howard. 160 at p. 186 ; 11 Law. Ed. 
($) (1810) 12 East 227; 2 Camp. 486; 11 

rw 10 a - & 3o3; -21>- & °‘ 477; 50 

J ( 5 ) 113 ( 1 S 40 ) 6 1 m'. & \V. 605. 0 L. J. (N. S.) Ex 225; 
l Jur. 437; 66 H. V. 734; 151 E. R. 554. 

(6) (1836) 10 rotors 492; 9 Law. Ed. GO* 

17 ) 118-12) 16 l’otors 528; 10 Law.-Ed. 10o0. 
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guarantee, as in Nicholson v. Paget (8) others 
that it ought to be strictly construed, as in 
Mason v. Pritchards (3). Undoubtedly, the 
generally received law is, that the party who 
makes any instrument should take care so to 
express the amount of his own liability, as 
that he may not he bound beyond what it 
was his intention that ho should bo; and, on 
the other hand, that the party who receives 
the instrument, and parts with his goods on 
the faith of it, should rather have a construc¬ 
tion put upon it in his favour, because the 
words of the instrument are not his. hut those 
of the other party. And, therefore, if I were 
obliged to choose between the two conflicting 
principles whioh have been laid down on this 
subject, I should rather be disposed to agree 
with that givon in Mason v. Pritchards (3) 
than with the opinion of Bayley.B., in Nicholson 
v. Poget (8). It was not, however, at all 
necessary for the decision in the case of 
Nicholson v. Paget (8) that it should depend 
upon the principle so 6tated.” The substance 
of the mattor is that, though letters of credit 
should receive liberal, fair and reasonable 
interpretation so as to attain the object for 
which the instrument is designed and the pur¬ 
pose to which it is applied, there is room for 
this principle, only when the provisions of the 
agreement aro ambiguous, loose, or suscepti¬ 
ble of moro than one fair interpretation ; if it 
admits of two fair interpretations and the 
guarantee has advanced money on the faith 
of that most favourable to his rights, that 
interpretation will prevail. The claim put 
forward by the plaintiffs must be tested from 
this standpoint. It is consequently superflu¬ 
ous to examine the decisions in British Linen 
& Co,, v. Caledonian Insurance Company (9). 
i re Agra and Master man's Hank (10) and 
Morgan v. Larivieri (llj which turned upon 
the construction of agreements not expressed 
! D the same terms as the ono iu tho case 
before us; nor is it necessary to oxamino tho 
Applicability of tho olemontary rule that a 
Person who in reliance upon and in accordance 


r 13) 0«8'2) 1 C. & M. IS: 14.) K. It. 30); 3 ' 
J , r - an* 1*. 3J5; ‘2 L. J. Ex. IS. 

ID) (in 6 l) 4 Maoq. 107; 7 Jur. (N. 6.) 5*7; 
SB1; 4 L T. (N. S.) 102; 1-3 It. It. J>j. 

UO) 11867) -2 Ch. App. 3 >1; 86 L. J Ch 
L 162; 15 W. R. 414 

„ 1 ‘ U875) 7 H. L. 123; 1 i L. J. Ch. 467; 

n .23\y. H. 637. 


I C-9G 


with tho terms of a letter of credit has given 
credit to the holder is entitled to resort to the 
hanker who has signed the letter and is not 
affected by the stato of the accounts between 
him and his customer. 

The letter of tho 25th November 1920, 
must be taken and interpreted as a whole. Wo 
cannot ignore tho two important qualifications 
embodied in tho following passages : 

(a) Please note that this advice docs not 
release you from the liability attaching to the 
drawer of a Bill of Exchange; 

“ (/>) Under present conditions, wo can give 
no undertaking to negotiate hills drawn under 
this oredit.” 

But an attempt has been made to olucidato 
tho meaning of the document by reference to 
tho correspondence between Mildred Goycnohe 
& Co., and the London Office of the defen¬ 
dant Bank as also to the telegrams received 
by the defendant Bank from London on sever¬ 
al occasion*. Tho letter of tho 19th Novem¬ 
ber 1920, was as follows ;— 

“ The National Bank of India, Ltd., 
London, E. C. 3. 

Gentlemen, 

Wo heroby establish a confirmed irrevoca¬ 
ble credit iu favour of Messrs. Udoychand 
Panualal or order, Calcutta, for :— 

£16,875 :—(say sixteen thousand eight 
hundred and soventy-fivo pounds) to ho 
availed of in drafts on us at throe months’ 
sight, against shipping documents of 2,000 
halos of juto (.lajodia over M) to bo shipped 
from Calcutta between 1st November and 
31st December 1920, to Antworp, and we 
guarantee acceptance of drafts negotiated 
under this credit delivery of the correspond¬ 
ing shippng documents, Insurance both 
against Marino War Risk to ho effeotod in 
India. 

Please telegraph to Calcutta at our expense 
advising tho opening of this credit and request 
your office thore to kindly notify tho benefici¬ 
ary. 

Yours faithfully, 

P. P. Mildred Goyenche A. Co., 

Stanley & Smith.” 
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The telegrams were as follows :— 

7bh February 1920—Irrevocable credit 
opened £22,000, Udoychand Pannalall on Mil¬ 
dred Goyencbe & Co. 

Dfts. at 3 months against full set of ship¬ 
ping documents 2,500 bales juto to London or 
Dundee. Advice drawers. 

17th February 1920—Our wire 3rd further 
credit opened Udoychand on Goyencbe bub for 
£5,000 against 500 hales jute to Great Britain, 
otherwise same. 

24th November 1920—Renew credit 235 
but for £16,875 against 2,000 bales juto 
marked Jajodia over M during November and 
December, otherwise same. 

Adviso Udoychaud. 

Let it be assumed that reference is permis¬ 
sible to these materials ; they do not, in my 
opinion, advance the contention of tbo plaint¬ 
iffs. The intontion of the contracting parties 
must ho gathored from the unambiguous 
torms set out in the letter of tbo 
25th November 1920. That letter, as the 
examination of the original shows, is 
on a printed form witl^ tho important 
additions. The expression “ continued irro- 
vv oca bio " has boon inserted before the word 
“credit "and tho postscript has been typed 
at tho end. This must have been done do i- 
borately and the amendments cannot be 
ignored when the document is interpreted. 1 
cannot persuade myself to spell out of the 
document an intention on tho part of the 
defendant Bank to pledge their credit tor 
the ultimate payment of tho drafts as guarant¬ 
ors Tho purpose of tho document, if 1 may 
so pub it, was to facilitate negotiation and not 
to furnish an ultimate guarantoo. There is 
no doubt that the document is not by its 
terms and was not intended to be an ordi¬ 
nary bankor's credit, and the two clauses set 
out ahovo—ono of them an addition to the 
printed form -lend support to this view. In 
my judgment, Mr. Justice Greaves has cor¬ 
rectly held that the document was intend¬ 
ed to show and does show that Mildred 
Goyencbe & Co., have mado arrangements 
with tho London Oflico of the Bank whereby 
tho Bank can nogotiato the bills of tho defend¬ 
ant firm drawn on Mildred Goyencbe & Co., 
but this is coupled with tho warning that 
there will still attach to tho drawers tho or¬ 


dinary liability which attaches to the drawer 
of a bill of oxchange, in other words, if the 
drafts are nob accepted and paid, the Bank 
will look to the drawers for payment. The 
expression “ confirmed irrevocable credit ’ 
does not amount to a guarantee by the Bank 
of the solvency of Mildred Goyenche & Co., 
or that the bills would be accepted by them 
and honoured at maturity. The arguments 
advanced by the plaintiffs could be allowed to 
prevail, only if material clauses of the docu¬ 
ment were deleted. 

In this view I need not consider how far 
evidence of practice amongst bankers was 
admissible. The rule on that point was con¬ 
cisely stated by Sir John Coleridge in Jng- 
goaiohan v. Manikchand (12), namely, that the 
usage must bo so well-known and acquiesced 
in that it may bo reasonably presumed to 
have been an ingredient tacitly imported by 
tho parties into their oontract: soe also 
Maitland v. Chartered Mercantile Bank (13). 
It is well-settled, however, that though evi- 
donco of known usage is receivable to supple¬ 
ment tho provisions of tho written agreement 
on tho hypothesis that the contract is in 
truth partly expressed and in writing, partly 
implied or understood or unwritten, tho ovi- 
danco cannot be admitted to oontradict tho 
positive stipulations in tho written contract: 

seo The llecsidc (14), Brown v. Bryne (J5). 

I see no escape form the conclusion that 
tbo olaim mado by the plaintiffs against the 
Bank on the basis of tho so-called letter of 
credit cannot be sustained and tho 6uit has 
been rightly dismissed. In my opinion, the 
appeal fails and must he dismissed with costs. 

Rankin, J.—The firm of Udoyohand Pan¬ 
nalall carry on business in Calcutta in the 
course of which they arc exporters, among 
othor things, of jute. For tho purposes of this 
judgment they may ho takeu as tho plamtitis. 
They sue the defendant Bank, the National 
Bank of ludia, Limited, upon a document 
dated the 25th November 1920, tho meaning 


Li) 7 M. I. A- 2G t; .1 w R. P. C. 8; 1 SutU. P- C. 
57; 1 Sar. V. O. J. 881; 10 E- R. 308. 

13) (ISC,5) 38 L. -J. Gh. 3G3; 2 H. & M. 110. 1- L. 
172; 71 E. R. 534; 

L-t) (1837 ) 2 Summor 5G7. 

L5) (1801) 3 El.ami Bl. '03; 2 Com. L. R- 
[* J. Q. B. 313: IS J nr 7o0; 07 R. R- '*5, ' v - 
; 11S E. R. 13G4. 
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of wbiob is the question at issue in thi6 
oause. The olaim is that the defendant Bank, 
upon that document, have become liable to 
pay to the plaintiffs the amount due upon 
certain bills of exchange whereon the plaintiffs 
were the drawers and a firm of Messrs. 
Mildred Goyenohe & Co. were the drawees. 
The drafts were in duo course accepted, 
payable at the Bank of England by Mild¬ 
red Goyenche & Co, but this firm, after 
acceptance suspended payment and the bills 
were not met. On the 19th November 1920, 
Mildred Goyenche & Co., addressed the head 
office in London of the defendant Bank, stat¬ 
ing : We hereby establish a confirmed irrevo¬ 
cable credit in favour of Messrs. Udoychand 
PanDalall or order, Calcutta for, £16,875 to 
be availed of in drafts on us at 3 months’ 
sight against shipping documents of 2,000 

bales of jute to be shipped from Cal¬ 

cutta between 1st November and 31st 
December 1920 to Antwerp, and we guarantee 
acceptance of drafts negotiated under this 
credit against delivery of the corresponding 
shipping documents. 

Please telegraph to Calcutta at our expense 
advising the opening of this credit and request 

your office there to kindly notify the bene¬ 
ficiary." 

Upon this the defendant Bank who 
appear on previous occasions to have had 
exactly similar business in connection with 
shipments of jute by Udoychand Pannalall to 
Mildred Goyenche & Co, cabled to their Cal¬ 
cutta branch on 22nd-24th November : - 
Renew credit 235 but for £16,875 against 

2,000 bales of jute marked during 

November and December, otherwise same, 
advise Udoychand." 

Gn reoeipt of those instructions, the 
a cutta branch of the defendant Bank sunt 
o the plaintiffs the document whose moauing 
‘8 now in disputo : — 

Dear Sirs, 

Wo beg to inform you that we are in 
cceipt of advice by wire from our London 
'ce, that a confirmed irrevocable credit has 
>een opond undor which we are authorised to 

Mu ,° your Dills, as offered, on Messrs. 
1 udred Goyenche & C 0 ., to the extent of 


£16,875, (sixteen thousand eight hunderod 
seventy-five only) on the following condi¬ 
tions :— 


Bills to be drawn payable 3 months after 
sight and to be accompanied by invoices, full sets 
of Bills of Lading, made out to order and blank 
endorsed and policies of Insurance war risk 
representing shipment of 2,000 (two thousand) 

J | 

Bales of jute marked —^— from Calcutta to 

Antwerp during November-Deoembor 1920. 
Such shippiug documents are to be delivered 
on acceptance of the Bills and should bear the 
following olau3e : “Drawn under Cable Credit 
No. , dated 22ud November 1920." 

“ The credit will expire on ... . 

“ Whon negotiating drafts please produce this 
letter to have the amounts recorded on the 
back thereof. 

I am, dear .Sir, 


Yours faithfully, 
•Sd. 


Mauagcr. 


“ P. S.—Under present conditions wo can givo 
no undertaking to negotiate bills drawn undor 
this credit." 

This document is a printod form hut a 
postscript has been typed thereon and two 
important words, among other matters, liavo 
boon inserted (in the original printed ^toxt) 
these words being the two adjectives, ‘ con¬ 
firmed irrevocable " in front of the word 
“credit ’’ at the commencement of tho docu¬ 
ment. It is to be noticed also that tho form 
has been left blauk so far as regards the dato 
on which tho credit will oxpiro. 


Tho plaintiffs' case is that thoy understood 
this document to mean that tho London 
Office of tho defendant Bank would bo res¬ 
ponsible for tho duo payment of tho bills at 
maturity; that, in addition to this, tho Calcutta 
branch were authorised to nogotiato tho bills 
in tho ordinary way, but in view of tho 
difficult conditions of tho foreign exchanges 
wore not prepared to uudortako to do so. 
According to tho plaiutiffs, tho document is in 
tho full sense of the word a “ Banker s letter 
of credit." The defendant Bank contend that) 
tlio document is not a Banker's letter of credit, 
but is a letter of ‘ a lvico of credit " and that 
by the terms thereof all that it offeots is this, 
that it intimates to the plaintiffs that if they 
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liko to do the business with Messrs. Mildred 
Goyonohe & Co., and to draw bills on Messrs. 
Mildred Goyeuche & Co., then the Calcutta 
branch of the defendant Bank is authorised to 
negotiate the drafts, and but for the excep 
tioual conditions affecting tho foroign exchanges 
would promise so to do. 1'ho. defendant Bank 
rely upon tho notice stated plainly in tho 
body of the document that “ this advice does 
not release you from the liability attaching to 
the drawer of a bill of exchange. 

In my opinion the question is one of con¬ 
struction. Tho question is whether by this 
letter of 25th Novcmbor 1920 the defendant 
Bank in effect offered to guarantee due pay¬ 
ment of the bills which the plaintiffs were 
clearly to draw not ou tho defendant Bank but 
on Mildred Goyencho & Co. If this question 
has to bo answered contrary to tho contention 
of the plaintiffs, the plaintiffs oan make no 
better case by trying to take their stand upon 
a causo of action based on representation, tho 
making good of representations, and so forth. 
If tho representation alleged is in the document 
at all, then in my opinion, tho document 
would Ijo an offer which, when accepted, would 
become a contract. 


The learned Counsel for the plaintiffs contend¬ 
ed that the document of 25th November 1920 
has to he construed according bo its fair 
meaning by itself, and that it is not, competent 
to construe it by taking evidence a3 to tho 
different forms used by Banks in general or by 
tho defendant Bank in particular, lor effecting 
different purposes. 1 think this contention is 
correct, but in construing such a document 
ono has to come to it with some capacity of 
appreciating its business meaning. An ex¬ 
porter of goods desires to secure two objects 
l irst, lie dosiros to make certain that ho will 
ho paid ; worldly, he desires to ensure that 
l, u will in effect receive his money at once 
upon a shipment of tho goods and without 
waiting until tho goo.ls, the documents, or tho 
drafts, have reached foreign country. In order 
that the main purpose may he ottocted, it is 
every day business for tho buyer to arrange 
with a Bank to cons-.-nt that tho seller shall 
draw on tho Bank for tho purchase price. In 
this, tho common form of a banker's credit, 
the drawee is tho Bank and when this 
procedure is adopted then in ordinary times 
the seller is not only euro of being paid ulti¬ 


mately, but he will have little difficulty in 
getting his drafts negotiated at onoe. Letters 
of credit are, however, by no means restricted 
to this form, and in particular there is another 
form or type of banking facilities, under whioh 
the purchaser arranges nob that a Bank shall 
be ultimately responsible for payment of 
the drafts but merely that when the seller- 
draws upon the buyer he will bo able to nego¬ 
tiate his draft with a particular Bank. Such 
negotiation is in itself an important credit 
facility, and it may be important to an export¬ 
er who contemplates making different con¬ 
signments of goods under a contract to know 
that this facility will be afforded to him for 
all his consignments, and is not likely to be 
withdrawn in the middle of the transaction. 
Apart from these considerations, it has to be 
noticed that a Bauk will frequently bo instruct¬ 
ed as agent for auother Bauk, or firm, to advise 
an intending seller of the faot that for certain 
business between the soller and other people, 
facilities for uogotiabiou of bills will be afford¬ 
ed or are likely to he afforded by the advising 
Bank. 

In the present case it is not made certain 
by the evidonoe whether Mildred Goyencho & 
Co., in addition to beiug merchants did not 
carry on business as bankers. Ordinarily, a 
purchaser of goods, desiring to have establish¬ 
ed in favour of bis seller, a form of credit 
with a Bauk, would not use tho language 
employed in tho letter of the 19th Novem¬ 
ber 1920. Ho would not write to say : ' I 
hereby establish a confirmed irrevocable 
credit " and so forth. 1 be letter of tho 19tb 
November, iu substauoe, is a request on the 
defendant Bank’s London Office to make 
arrangements iu Caloutta that drafts on 
Mildred Goyencho aud Co. would bo negotiated 
there. 

lb is quite plaiu that tho intention of tho 
Calcutta branch in seudiug, on the '25th Nov¬ 
ember 1920, to tho plaintiff their printed form 
with amendments was nob to pledge tho credit 
of the defoudaut Bank for the ultimate pay- 
mout. of the drafts as guarantor, but only to 
give intimation that arrangements had been 
made under which the defendant Bank was 
satisfied to take such risk as there might 30 
in negotiating the plaintiffs' drafts upon their 
buyers. The question is not whether the 
form usod oould be made olearer but whethot 
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having regard to the phrasing of the document, 
and, in particular, to the postscript, the plaint¬ 
iffs, if they interpreted it as a guarantee of 
the ultimate payment of the drafts, put upon 
it a construction that must be upheld as oor- 
reot. The dooument does not say in terms 
that the London Office has itself granted in 
favour of the plaintiffs a confirmed irrevoca¬ 
ble oredit. When one looks at the way in 
which particulars of the bills to be drawn 
and of the shipping documents are introduced, 
it is impossibe not to notice that in all this 
the business of tho dooument has reference to 
the terms or conditions on which the defend¬ 
ant Bank is open to negotiate the bills. In 
point of fact, Mildred Goyenohe and Co., had 
purported to open a confirmed irrevooablo 
oredit in favour of the plaintiffs as beneficiary. 
This is the historical explanation, no doubt, 
for the appearanoo of the words “ confirmed 
irrevocable.” The plaintiffs, however, could 
not know this and were entitled to construe 
the dooument upon its face. It may be said, 
therefore, that information that a credit has 
been opened seems of little use, unless it is 
intended to convey that it has been opened by 
some body in particular. Also that, if tho 
credit is a mere matter between Mildred 
Goyencho and Co., and the defendant Bank, 
the plaintiffs would not be much concerned to 
know details about it. On the other band, 
tho seller might well bo concerned to know 
that negotiation of their drafts was not likoly 
to be stopped in the middle of the transaction. 
Tho first few lines of tho letter of 25th No¬ 
vember, standing by themselves, are singularly 
aoking in clearness, but the document as a 
whoi e a ver y extraordinary document even 
*t first sight, if it bo intended as a variant of 
io ordinary banker’s credit. It is quito plain 
at it is mainly concerned with the question 
o negotiation ; and while it may bo possible to 
t'Ve a moaning to the warning that the draw- 
Wore n ot released from liability consistent 
^'tb a guarantee of the bills by tho defendant 
nk, such a warning in a printed form intend- 
to convoy suoh a guarantee is at least 

remarkable. 

fc he postscript, as this is plainly 
® uition to tho original scheme of the prinb- 
,i. °* n °k Blink that it will bear the 
n&r^V^ U P° Q it by the plaintiffs. In ordi- 
ry timos a banker satisfied with a draft, 


is able to nogotiato it. In 1920, as every in¬ 
telligent man know, tho ability of a banker to 
negotiate bills was hampered by tho fact that, 
unless he could soli at the same timo as ho 
was purchasing exchange, ho might often be 
unable to cover his romittaucos before tho 
rate of oxohango had altered against him. 
In spite of this, letters of advico of credit 
or statements that a Caloutta Bank would be 
disposed to negotiate particular bills, drawn on 
third partios, have, according to the evidence, 
continued in use as indeed every body knows. 
The postscript, therefore, does not make the 
documont a meaningless document, or compel 
a reasonable construction bo be found by 
treating it as a meaning that tho defendant 
bank would guarantee the drafts. 

There is no reason to doubt that tho plaint¬ 
iffs’ construction, if correct, could be brought 
within the definition of “letter of credit' to be 
found in the text books, though plaintiffs’ 
Counsel have not roferred us to any reported 
case of a letter of credit guaranteeing tho 
seller's bills upon tho buyer in any form at 
all comparable to this. 

In my opinion, tho learned Judge has 
oorrcctly held against the plaintiffs. I would 
add, however, that in my opinion no difficulty 
should in this case arise ovor the question of 
giving leave to tho plaintiffs to amend their 
plaiut. so as to raise the real issue in the case. 
An application was made to us that llaxari- 
uiul Boid and Jahurimul Boid should ho 
jointd as plaintiffs and that tho firm of 
IJdoychand l’annala'.l, whereof they are part¬ 
ners^ should he removed from tho record as a 
party defendant. Wo reserved consideration 
of this until tho disposal of tho appeal, and 
had tho plaintiffs’ easo boon woll founded 
otherwise, I should certainly have been in 
favour of granting leave to amend. 

In the result, l think the appeal should ho 
dismissed with costs 

z k. Appeal dismisse-l. 

Messrs. 0. C Ganguly it Co., Attorneys 
for the Appellants. 

Messrs. Knstcven, Gooding it Co., Attorneys 
for the Respondents. 
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RANGOON HIGH COURT. 

First Civil Appeal No. 515 of 1922. 

September 3, 1923. 

Present :—Mr. Justice Pratt and 
Mr. Justice Macgregor. 

MA LON and another— 
Plaintiffs — Appellants 
versus 

MA NYO and others— 
Defendants—Respondents. 

Mortgage — Subrogation — Part-payment of mortgage 
debt—Charge, creation of—Suittorccvcr payment— 
Limitation—Limitation Act [IX of 1908), Sch■ I, 
Art. 132. 

A partial paymeut of tho debt on an earlier mort¬ 
gage by a sub-^equeut mortgagee doos not give a 
claim for subrogation. 

Subrogation is by rodomption and that there oan 
be no subrogation, whore there has boon no redemp¬ 
tion. 

Gnrdeo Singh v. Cliandrikah Singh, 1 Ind. Cas. 913; 
36 C. 193 ; 5 0. L. J 611, roliod on. 

Where a person interested in a mortgaged property 
makes partial payment of tho mortgage-debt to save 
tho proporty. although tho doctrino of subrogation 
does not strictly apply, the payment constitutes a 
charge on tho proporty. 

A suit to recover a payment made in the above oir- 
cumstance< i* governed by Article 132 ol Schedule 1 
to tho Limitation Act. 

Appeal against tho judgment and decree of 
the District Court, Magwe, in Civil Regular 
No. 4 of 1922. 

Mr. Ganguli, for the Appellants. 

Mr. Mukerjcc, for the Respondents. 

JUDGMENT. 

Pratt, J.—The salient facts in this appeal 
are that the first plaintiff Ma Lon purchased 
oil-woll site No. 170 at Yenangyaung from 
Maung Nyo Soin and Maung Tun by register¬ 
ed deed on the 30th August 1907. At the 
timo of tho purohase the woll-sibo was subject 
to a mortgage for Rs. 2,500 exeouted by Ma 


Lon’s vendors in favour of the Burma Oil 
Company on the 19th June 1907. In Suit 
No. 4 of 1910 in the District Court of Magwe, 
first defendant Ma Nyo obtained a decree for 
pre-emption of the well in question for 
Rs. 6,666-10-0 against Ma Lon and her 
vendors, Maung Nyo Sein and Maung Tun, 
on the 8th August 1910. On appeal the 
Judicial Commissioner confirmed the decree, 
but directed payment of the money to Ma 
Lon. No time was fixed for payment of the 
purchase-money by Ma Nyo, and as she fail¬ 
ed to make payment, Ma Lon, in execution 
proceedings No. 7 of 1915 of the Distriot 
Court, obtained an order for restoration of 
possession againBt Ma Nyo, and for removal 
of attachment on the 4th January 1916. 
According to the plaint, possession was restor¬ 
ed to Ma Lon. It should be observed that 
the deoree in Civil Suit No. 4 of 1910 assumes 
that Ma Lon was in possession. Having 
obtained possession by the Court’s order of 
tho 4th January 1916 Ma Lon sold tho well 
by registered deed on the 17th January fol¬ 
lowing to Maung Ye second plaintiff for 
Re. 10,000. In the meantime, in Civil 
Regular Suit No. 48 of 1915, tho Burma Oil 
Company had obtained a deoree on their mort¬ 
gage against Mauug Nyo Sein, Maung Tun, 
Ma Su, Ma Nyo and Maung Yan Shin on the 
2nd September 1915 for Rs. 4,674-12-0 and 
further interest accruing. In her deed of 
Bale in favour of Maung Ye, Ma Lon direoted 
her vendor to withhold Rs. 4,670 from the 
sale prico and pay it in discharge of the 
Burma Oil Company’s decree. 

Maung Ye made aD arrangement with the 
Oil Copany to pay their decree, and to pre¬ 
vent the property being sold. Rs. 3,099-12-0 
was paid in the names of Maung Ye and Ma 
Lon to the Oil Company towards satisfaction 
of the mortgage-deoreo by various instalments. 
Meanwhile, the Judicial Commissioner, in Civil 
First Appeal No. Ill of 1916, on the 15tb 
September 1916 set aside the order of the 
District Court restoring possession of the well 
to Ma Lon. As Ma Nyo still abstained from 
paying the pre-emptiou money into Court, 
further contests took place in the District 
Court, aud on appeal, till finally, in conse¬ 
quence of the order of the Judicial Commis¬ 
sioner, dated 28th November 1919, Ma Nyo 
paid into the Distriot Court Rs. 6,666-13-4 ana a 
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warrant {or delivery of possession issued on 9th 
January 1920. Having finally lost possession 
and failed to recover the Rs 3,099-12 0 from 
the Burma Oil Company, Ma Lon and Maung 
Ye instituted the suit now under appeal 
No. 4 of 1922 of the District Court, Magwe. 
to recover the sums paid by them towards 
discharge of the Burma Oil Company’s mort¬ 
gage. 

On the preliminary issue as to limitation, 
the Judge found that Artiolo 61 of the First 
Sohedule to the Limitation Act applied and 
dismissed the suit as time-barred. 

The Judge was of opinion that the doctrine 
of subrogation did not apply to the facts of 
the suit and could not be invoked by plaint¬ 
iffs. 

In this he appears to have been strictly 
correct. The doctrine of subrogation was 
examined and explained at length in the 
judgment of a bench of the Calcutta High 

Court in Gurdeo Singh v. Chandnkak 
Singh ( 1). 

It was there pointed out that subrogation is 
by redemption and there oan bo no subroga¬ 
tion, whore thoro has been no redemption. 

A partial payment of the debt on an oarlier 
mortgage by a subsequent mortgage dooa not 
Rive a claim for subrogation. 

Similarly, in the Madras ruling, now relied 
upon by appellants, of Chama Swami v 
ala Anandu (2), the doctrino of subroga- 

nW/ W exfceQ d 0 d to a purchaser who had 
V discharged an incumbrance, and is not, 
erefore, an authority for an extension of the 
uootnne of subrogation to the facts of the 

nai 4 ei « 8U '^’ W ^ ere the purchaser has only 
P d otI a Portion of the mortgage-debt. 

of S ?v ? 0fc ' however * a S r0 o with the view 
the District Court that Article 61 applies. 


ant#’ alufis did not pay the money on defend¬ 
ing w 6 ia [’ to BaVo the hind °f which 
iDf?Br,lf r<1 i en ' n ^ aw ful possession from bo- 
did nnf morfc gafto-decroo. Tho well 

*he r?°. t,mo belong to Ma Nyo although 

She ha.A °, lncd a dccre0 for pre-emption. 
° had onl y a right of purchase. 

(2) 'w’ 9 a ’- ,Jl 3; 36 C. 108; 6 0. L. J. 611. 

31 M. 43J; 18 M. L. J. 306 ; 3 M. L. T. 339. 


It is contended on behalf of plaintiffs that 
the correot Article to apply is 132 for enforce¬ 
ment of money charged upon immoveable 
property. 

The question, therefore, is whether plaintiffs 
have obtained a oharge upon the property by 
their payments towards satisfaction of the 
mortgago-decree, if the facts of the present 
case are to bo brought within the scope of 
Artiole 132. This aspect of the case does not 
appear to have beon considered by the learned 
District Judge. 

He was apparently satisfied with the conclu¬ 
sion that the dootrine of subrogation did not 
apply and was much impressed by the argu¬ 
ment that plaintiffs wore volunteers, possibly 
having in his mind tho Caloutta ruling already 
referred to whore it was laid down that the 
doctrine of subrogation did not extend to pay¬ 
ments by a mere stranger or volunteer. 

On the facts, however, it cannot ho held 
that at tho time of payment plaintiffs were 
mere volunteers. 

Hie learned District Judge appears to be in 
orror in saying that tho Judicial Commissioner 
held on the 17th March 1915 that plaintiff 
Ma Lon had no right or claim to tho laud in 
dispute. 

It is clear sho purchased from Maung Nyo 
Sein and Maung Tun subject to their mort¬ 
gage. 

At tho time when plaintiffs paid off a portion 
of the mortgage-debt, Ma Lon had boon re¬ 
stored to possession by the District Court, 
having apparently been in somo way displaced 
by Ma Nyo, who had no titlo whatovor at tho 
time, but moroly a right of pre-emption. 

Ma Lon was, therefore, the owner subjeot to 
the mortgage iu favour of tho Oil Company 
and to Ma Nyo s right of pre-emption. 

Had Ma Nyo not exeroised her right of pre¬ 
emption, Ma Lon s, and consequently her 
vendee Maung Vo's, titlo would have remain¬ 
ed good. I laiutiffs made the paymont to tho 
mortgagees to prevent tho well being sold in 
execution of the mortgage-decree. 

Had tho payments not boon made and tho 
well sold under the decree, tho well would 
havo boon lost and Ma Nyo’s decree for pre¬ 
emption would havo beon valueless. 
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The payments were necessary to save the 
well and defendant Ma Nyo has reaped the 
benefit of them. The amount due by her un* 
der the mortgage has been reduced by the 
amounts paid by plaintiffs. The principle of 
sections 69 and 70 of the Contract Act apply 
and plaintiffs are entitled to be reimbursed 
by Ma Nyo 

The payments having been made to save 
tho well, I havo no hesitation in holding that 
they constitute a charge if not within the 
meaning of section 100 of the Transfer of 
Property Act certainly within the meaning 
of Article 132 of the First Schedule to the 
Limitation Act. 

Although the doctrine of subrogation does 
strictly apply, the position is analogous and 
plaintiffs arc entitled to retain a charge on the 
property for the monies paid to preserve it 
from sale under the mortgage-decree, despito 
the fact that not having discharged the mort¬ 
gage in its entirety they have not stepped into 
tho shoes of the mortgagees. 

To take any other view would bo wholly 
inequitable under tho peculiar circumstances 
of the case. 

On this view, Article 132 applies and the 
suit was not bared by limitation 

The roflult of this finding is to decide the 
suit on itp merits, as well as on the question 
of limitation, so far as the first two defendants 
aro concerned, and it is not necessary to 
remand tho case for trial on its raorits as 
between plaintiffs and these dofeudants 

Tho pleader for plaintiffs says ho is content 
to take a decree against tho first two defend¬ 
ants only. 

On tho various judgments, orders and other 
documentary evidence before us, plaintiff s 
right to the sum claimed as against Ma Nyo 
cannot be disputed and in erder to decide tho 
question of limitation, it lias boon uecessary 
to come to a finding that the plaintiffs havo a 
charge on the well. 

In viow of tho enormous delays which havo 
occurred in the final disposal of tho claims to 
tho well and tho vicissitudes through which 
tho claims have passed in various stages and 
phases of litigation, it is in the highest degree 
undesirable that further delay should be in¬ 
curred by a remand to tho Trial Court for 


disposal of the suit on its merits, when there 
is already on the record sufficient material for 
a final adjudication on plaintiffs’ claim. 

Plaintiffs will be granted a decree for the 
amount claimed as against defendants, Ma 
Nyo and Maung Yan Shin personally, and 
there will a declaration that the amount 
constitutes a charge on tho well, which plaint¬ 
iffs are at liberty to enforce by sale of the 
well, if the deoree is not satisfied within the 
period fixed. Six months will be allowed 
before the sale order issues. 

Plaintiffs will be granted costs in both 
Courts. 

Macgregor, J. —The facts of this case aro 
peouliar. The following are the ciroumstanoes 
in which Ma Lou and Maung Ye paid off part 
of the money due under the Burma Oil 
Company’s mortgage. Ma Nyo obtained her 
decree for pre-emption on 8th August 1910 on 
payment of Rs 6,666-10-0 and it was upheld 
on 25th October 1911 ou appeal to the 
Judicial Commissioner. In Civil Exeoution 
No. 7 of 1915 the District Judge, on 4th June 
1915, allowed her till 30th July 1915 to pay 
the money to Ma Lon tho applicant in that 
case, failing wliioh tho well would be attaohed 
and sold. Tho money was not paid, and Ma 
Lou tlieu applied for removal of the attach¬ 
ment, which in tho meantime had been made, 
and for a declaration that Ma Nyo’s right of 
pre-emption had lapsed and that Ma Lon 
was tho owner. Tho District Judge ordered 
tho attachment to he removed and the 
possession to be restored to Ma Lon. That 
was on 5th January 1916. Later in the 
same mouth Ma Lon sold tho well to Maung 
Vo, and Ma Nyo did not obtain possession till 
sho paid the money in Jauuary 1920 although 
tho Judioial Commissioner by his order, dated 
15th September 1916, in Civil First Appoa 
No. Ill of 1916 sot aside the District Judges 
order. Maung Ye was not a party to that 
appeal. 

So that, when Maung Ye made tho pay - 
monts to the 1 urma Oil Company, between 
May 1916 and May 1917 inclusive, on the 
one baud Civil First Appeal No. Ill of 
was pending and was deoidod against Ma ho d» 
hub, on tho other hand, Ma Nyo was awaio o 
the mortgago-dooree and took no steps ° 
exercise her right of pre-emption or to eaV 
tho well from being sold under tho deoree 
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She paid off the balance of the mortgage- 
money after she had obtained passession in 
1920. 

It was not till 28th November 1919, by an 
order of the Judicial Commissioner in Civil 
Appeal No. 139 of 1918, that under O. XX, 
r. 14, a time was finally fixed within which 
Ma Nyo must pay Rs. 6,666-10-0, six weeks 
beiDg allowed. 

It is olear, therefore, that if Ma Nyo had paid 
the pre-emption money within a reasonable 
time, she would have been bound to pay off 
the whole amount of the Burma Oil 
Company’s mortgage-deoree against the well, 
and that as the result of the payments made 
by Maung Yo to the Company in 1916 and 
1917 the well was preserved for Ma Nyo. 
In these oircumstancos, although I agree with 
iny learned colleague that the equitable doc¬ 
trine of subrogation does not apply, yet Ma 
Lon and hor vendee Maung Ye were interested 
in making the payments as owners at that 
time of the well and it would be inequitable to 
hold that the payments are not now chargeable 
upon it. The charge is rot, in my opinion, one 
of the kind contemplated in section 100 of the 
Transfer of Proporty Act, but Artiolo 132 of 
tho Second Schedule to the Limitation Act, 
1908, is very wide in its terms and may 
embrace any kind of charge. There are con¬ 
flicting decisions of tho High Courts on the 
question whether a co-owner of an estate who 
pays the revonuo to save the estate from 
being sold, oan charge such payment upon tho 
shares of his co owners, but there is at least 
weighty authority for the view that he can, and 
that Artiole 132 would apply in such a case. 
In the present caso tho payments wore mado 
by the owner, into whose shoes Ma Nyo 
who was one of tho mortgagors was sub¬ 
sequently enabled to step by reason of those 
Payments, having in 6pito of her interest as 
pre-emptor taken no steps to savo in the well 
Jn tho meantime, and equity demauds that 
ithoso whom sho has displaced should have a 
u 'arge on tho property for tho amount which 
3 °y to savo it. I agree witli my learned 
colleague that Articlo 132 applies and that tho 
®u>t i B barred by limitation. I also agree 

& t >t is open to us, as it is highly desirable, 

0 flccido the suit now as against first ami 

second defendants, and I concur in the proposed 
order. 

N ' Appeal allowed. 

I C—97 


BOMBAY HIGH COURT. 

Original Civil Appeal No. 46 of 1923. 

November 20, 1923. 

Present :—Sir Lallubhai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Crump. 

CHATURBHUJ BHAWANIDAS — 
Petitioner—Appellant 

versus 

DEOKARAN NANJI— Opposite Party 
— Respondent. 

East India Cotton Association Rules, rr. 42, 48— 
“ Nominate ", meaning of—Objection to nomination, 
waiver of—Representative of member, firm whether 
can act as umpire—Award made by umpire without 
hearing parties, validity of—Award made after expiry 
of ten days—Extension of time—Exclusion of Sundays 
and holidays—Construction of rules—Practice of Asso. 
ciatton, whether relevant—Waiver, conditions of. 

The word “ nominate ’’ in clause B of rule 43 of tho 
Rules of the East India Cotton Association moans 
“ finally appoint that is, wiion the arbitrator has 
accepted the appointment, and there oan be no effect¬ 
ive nomination of au arbitrator until he agrees to 
aot as suoh. [p 772, ool. 1.] 

Where the appointmoat of an arbitrator is open to 
objection under tho rules, but the parties appear 
belore him aud raise no objootion to his appoint, 
mout, they must be taken to have accepted tho 
appoiutmont and to have waived the objootion. 
[p. 772, ool. 1.] 

A representative nominated by a firm, which is a 
a member of tho East India Cotton Association Ltd., 
to aot as au arbitrator is eligible to aot as au umpire 
within the moaning of clause A of rule 13 of the Rules 
of the Association. 

The expression “ purposes of arbitration ” in rule 
42 (a) of the Rulos of tho East India Cotton Associa¬ 
tion Ltd , is conprohou.-ive onough to include acting 
as an arbitrator or as an umpire, within the meaning 
of olauso A of rulo 13. [p. 772, col. 2.] 

An award mado by an umpire without giving 
notioo to tho parties and without giving them an 
opportunity of being heard is invalid, but whore a 
party fails to tako objection to the validity of tho 
award on tho ground of absonce of notice, beforo the 
Appeal Comraitto, tho objection must be deemed tc 
have been waived, [p. 773, col. l.J 

I he provision as to the extension of time for making 
an award contained in clause A of rulo 43 of tho Rules 
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of the Ea=;t India Cotton Association Ltd., applies 
only to arbitrators and not to umpires, [p. 778, col. 9.] 

Under sub-clause (iv) of clause B of rule 13, an 
umpire is bound to make his award within ten days 
from the date of his appointment. Ii he fails to make 
his award within that period, the result is that the 
arbitration is completely superseded, and the arbitra¬ 
tors have to bo appointed afresh and the arbitration 
must commence dc novo, [p 775, col. 1.] 

Where the language of a rule is unambiguous, the 
practice of the Association is not relevant to the 
construction of the rule, nor can the rule bo construed 
in the light of the practice contrary to the plain 
moaning of the words usod. [p. 775, ool. 1.] 

The provision contained in rule 58 of the Rules of 
the East India Cotton Association Ltd, as to the 
exclusion of Sunday-and holidays in computing any 
period of time prescribed under the rules is not applic¬ 
able to periods fixod under r. 13. [p. 77G, col. 2.] 

Waiver mas , be an intentional act and with know¬ 
ledge of the neoe=sary facts. 

Earl of Darnley v. London Chatham, and Dover 
Railway, (1867) ii II L. 13 ; 36 L. J. Ch. 101 ; 16 L. 
T. 217 ; 15 W. R. 817, relied on. 

Mr. M. V. Desai, for the Appellant. 

Mr. Kang a, for tho Respondent. 

JUDGMENT. 

Shah, Ag. C. J.— This is an appeal from 
tho decision of Mr. Jusbico Mulla ou a petition 
to set asido an award. Tho facts which gavo 
iiso to the petition were those: The peti¬ 
tioner purchased GOO bales of Oornra Cotton 
from tho firm of Deokaran Nauji on .Sep¬ 
tember 11, 1922 for September delivery. The 
petitioner was not a member of the East India 
Cotton Association, Ltd., but tho respondents, 
the firm of Deokaran Nanji, were mem¬ 
bers of that Association. The contract was 
exprossly subject to the rulos and regulations 
of the East India Cotton Association, Ltd. 
Apparently, the petitioner sold these bales to 
tho firm of N. V. Dossa & Co., and they 
gold to Sangidas Jcsiram. The respondents 
gave dilivery orders for 500 bales, but did 
not deliver 100 bales. These delivery orders 
were passed ou to N. V. Possa and Co., 
and tendered to Saugidas, out of which he 
failed to take delivery of 100 bales and object¬ 
ed to 100 halos as not being of tho con¬ 
tract quality. On October 5, 1922, Sangidas 
was declared a defaulter and subsequently 


N. V. Doesa Co. became defaulters in their 
turn. The respondents sought to hold the pre¬ 
sent appellant responsible in respeot of tho 400 
bales. Anyhow, there were differences bet¬ 
ween the parties with reference to tho said 
contract of 600 bales ; and in pursuance of 
the provisions relating to arbitration in the 
rules of the East India Cotton Association, 
the respondents wrote to the petitioner on 
October 26,1922, informing him that they had 
appointed Mr. Cedraschi their arbitrator and 
asked him to nominate bis arbitrator. The 
petitioner did not reply before November 1. 
According to the rules the Chairman of the 
Association nominated, on 31st October 1922, 
two arbitrators, Mr. Cedrasohi and Mr. Mulji 
Luxmidas. On November 1, the appellant 
wrote to the Chairman of tho East India 
Cotton Accociation, Ltd., stating that he could 
not appoint bis arbitrator as ho was not a 
member of tho Clearing House, and that, 
with a view to bring the dispute to an end, he 
had appointed from his 6ide Mr. Haridas 
Madhavdas of Messrs Umorsey Damodar 
& Co. as an arbitrator. This lottor, howover, 
was of no effect, as by that time the Chairman 
of the Association had appointed two arbitra¬ 
tors in accordance with tho rulos of tbo 
Association. 


On November 8, 1922, Mr. Cedrasohi 
vroto to the Manager of tho Association 
Icclining to act as an arbitrator and request- 
ng him to appoint somebody else in his plaoo. 
~)u the samo day the Vice-Chairman appointed 
\Ir. n. E. Brandon in placo of Mr. Cedraschi. 
[■hereafter, the petitionor and the respondents 
ippeared before tho arbitrators. At the ro- 
juest of tho arbitrators the Chairman of the 
Association extended the time for making t o 
tward up to December 27, 1922. The two 
irbitrators, however, did not agree, and they 
ippointed Mr. Fleming as an umpire botween 
December 14 and 21. The two arbitrators 
naparod their notes, caob stating his opinion 
md grounds thereof and the notes were handed 


in \ r., T7 1.1 l ft 


On December 27, Mr. Brandon, one of the 
arbitrators, wrote to tho Secretary of tno 
Association to extend tho time for the umpiro 
to make his award. Tho Deputy Chairman 
extended the time to January 10, 1923. 1 018 
was done apparently on tho samo clayi *• •» 
December 27. Mr. Fleming made bis award 
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on 5th January 1923, without giving any 
notice to the parties and without hearing 
them. 

In accordance with the rules of the Associa¬ 
tion the petitioner (the appellant) appealed 
from this award to the Appeal Committee on 
January 25. The Appeal Committee decided 
the matter on 9th February as follows: — 
"Having gone through the papers and 
having heard both the parties tbe Board 
confirmed the award of the umpire, with the 
modification that the claim of Messrs. 
Deokaran Nanji is reduoed to Rs. 17,700." 

Apparently the award was filed by the 
respondents on 14th March 1923, and the pre¬ 
sent petition was made on 5th April 1923, for 
a declaration that tbe award tiled was void, in¬ 
operative and nob oapable of execution. Several 
objections were taken to tbe validity of tbe 
award, and in view of the doubt felt as to 
whether all the objections were such as would 
fall within the scope of section 14 of the 
Indian Arbitration Act, the Court made the 
following note on 25th June 1923, in tho 
course of the hoaring of tho petition:— 

Deokaran Nanji and Tulsidas Morarji con¬ 
sent to the question of jurisdiction to bo tried 
on tho petition. Either party to bo at liberty 
to call such evidence as be thinks proper as if 
the matter was tried in a suit. Parties to 
give intimation bo eaoh other in writing as 
to what evidenco they porposo to lead. Peti¬ 
tion adjourned into Court." 

Tho petition was hoard and six objections 
wore urged against tho award, which havo 
boon sot forth in detail at page 33 of Part I 
of the Papor Book. The learned Judge after 
considering those objections camo to tho con¬ 
clusion that they wero not sustainable. Ho 
accordinly dismissed the petitou with costs. 

The original petitioner has appealed to this 
bourb and before us all tho objections except 
No - 1 havo been pressed in support of tho 
a Ppeal. At tbe outset I may mention that no 
point has been made as to the procedure to bo 
ollowed for setting aside an award either 
under section 14 of the Indian Arbitration Act, 
or by way of suit. A reference was made 
to the decision in E. D. Sassoon v. ltam- 
dult liumkissen Das (1), hut in tho present 

<V., 1° la<1 - 177 : 1 ) I. A. sr.f, ; Uj 22 ) \. 1 . 1 >. 
w V : rv? L - J - 3:16 “ M. r, J. T.'.a ; 21 C . 
6 3 7 • U'J'23) M. W N. 372 ; C. 1 ; IB L. W. 


case there is really no point as to the procedure 
to be adopted in the case. 

The first objection raised in the Trial Court 
was in these terms : 

“ That the relation between the petitioner 
and the respondents beiug that of agont and 
constituent within the meauing of r. 88, the 
contract ought to havo been made in the ‘offi¬ 
cial clients oontracb form,’ being the form 
given on pages 84 to 86 of the Rule Book and 
not iu tho ‘official form for forward contracts’ 
being tho form given on page 88 of the book." 

This objection, as I have already indicated, 
has not been pressed before us, and was 
rightly overruled by the Trial Court. The 
form used makes no difference so long as it is 
clear that tho contraob in question was made 
subject to the rules of the Association. • 

Objections 2 and 3 aro oonnootod and may 
be dealt with together. Tho objections aro 
these:— 

(1) That Mr. Cedraeohi having refused to 
act, tho Chairman had no power under tho 
rules to appoint Mr. Brandon or any other 
person as arbitrator in bis place. 

(2) That Mr. Brandon's appointment as 
arbitrator being illegal, he could not validily 
appoint Mr. Fleming or any other person in 
his place. 

I havo alredy stated the facts with regard 
to tho second objeotion. The respondents had 
appointed Mr Cedrascbi. 

Undorr. 4 IB (t) tho Chairman nominat¬ 
ed two arbitrators on October 31, one of 
whom was Mr. Cedrascbi. llo iutimated his 
unwillingness to act on November 8 and on 
tbe same day Mr. Brandon was appointed iu 
bis place. Tbo objection is based upon tho 
wording of clause B of r. 43. The expression 
there used is "shall nomiuato tho two arbi¬ 
trators.” It is urged that the Chairmau having 
onco nominated Mr. Cedrascbi, his powor 
was exhausted, and that, under sub clause (m) 
of clause B, as ono of the arbitrators aftor tbo 
appointment refused to act, tho othor arbit¬ 
rator was bound to givo notice to tbo parties 
provided in tho last rub-olauso of clause B of 
r. 43. This objoot’on is based upon the 
meaning to bo given to tho word "nominate.” 
It is urged that "nomination" is to be dis¬ 
tinguished from "appointment". It is doubt¬ 
ful, ho.vovor, whether tho rules have 
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uniformly used the words “nominate” and 
“appoint” in really different senses. For 
instance, in caluse D of the same rule in the 
third paragraph the word used i6 “appoint” 
with reference to arbitrators. Similarly, in 
clauso (a) of ‘ Instruction to Arbitrators” 
page 25 of the Rule book the word used is 
“appointed.” It appears to me that the word 
"nominate” in clauso B would mean there 
"finally appoint” i. c. t when the arbitrator has 
accepted the appointment. Assuming, however 
that the word “ nominate " has a more 
restricted meaning than these rules apparently 
appear to give to it, I am of opinion that 
there was no effective nomination of Mr. 
Cedraschi until ho agreed to act as an 
arbitrator. Until he agreed to act, there 
would bo no effective nomination, and the 
nomination of Mr. Brandon on November 8 
appears to mo to have been made in ao- 
cordanco with the rules. 

Even assuming that the nomination of Mr. 
Brandon was open to tho objection urged, it 
is clear that when tho parties appeared boforo 
the arbitrators in pursuance of the notice of 
tho hearing, which they received from the arbi¬ 
trators and when they failed to raise any 
objection to the nomination of Mr. Brandon 
by tho Chairman, tho parties must be taken 
to have accepted his nomination, and to have 
waived the objection. On both theso grounds 
tho Trial Judge has overruled the objection, 
and I agroe with learned Trial Judge in dis¬ 
allowing this objection. 

Tho third objection is dependent upon the 
second objection, for, if Mr. Brandon s appoint¬ 
ment is not opon to any objection, it would be 
open to the arbitrators to appoint Mr. Homing 
as an umpire, and their would be no objection 
on tho score of the umpire having been 
appointed by tho two arbitrators, one of whom 
was Mr. Brandon. The third objection must 
also be disallowed. 

Tho fourth objection is that Mr. Fleming 
was not a member of the Association and that 
no person other than a member could act as 
an umpire. 

This objection is based upon r. 43, clauso A, 
which provides that "the arbitrators will 
have power to call iu an umpire who must 
also I>o a member ” (of the Association), 
The objection iu effect is that Mr. Fleming is 


not personally a member of the Association. 
But the firm of Prier de Saono & Co., is a 
member of the Association, and Mr. Fleming 
is a partner in that firm. In accordance with 
the rules of the Association this firm appoint¬ 
ed two persons as their representatives for tho 
purposes of arbitration and one person as 
tbeir authorised representative. It is admit¬ 
ted that Mr. Fleming was a partner of this 
firm, and that he was elected as one of the 
representatives “lor purposes of arbitration. ” 

It is urged that as Mr. Fleming himself is 
not a member of the Association ho was not 
qualified to be an umpire. This objection has 
been pressed before us with some foroe ; but 
I am unable to soo any substance in the 
objection. Under tho rules of this Associa¬ 
tion, it is dear that individuals as well as any 
firm or company engaged in cotton trade in 
Bombay can be members of the Association, 
as provided in r. 2 ; aud it is provided that 
for tho purposes of arbitration in the case of 
a firm or company which is a member, only 
two representatives of the firm or company 
shall bo eligible to act as arbitrators. The 
said firm or company shall, from time to time, 
notify to the Secretary tho names of the repre¬ 
sentatives whom it desires to nominate. This is 
provided in tho seooud paragraph of clause («) 
of r. 42. It is not disputed before us that 
Mr. Fleming was qualified to act as an arbi¬ 
trator. But it is urged that unless he was a 
member in his own personal capacity, he 
oould not act as an umpire. This contention 
does not appear to mo to derive any support 
from the rules. It seems to mo that the 
expression “ purposes of arbitration is 
comprehensive enough to include acting as 
an arbitrator or as an umpire. Ho was one of 
the persons oleoted by the firm for the purposes 
of arbitration. 

It is needless to consider further the rules 
in detail on this point. I may, however, men¬ 
tion tho fact, which has been proved by the 
evidence of tho Chairman of the Association, 
that most of the memders of tho Association 
are firms, and that the individual members 
are comparatively very few. If tho interpre¬ 
tation contended for by tho appellant 16 
accepted as regards the qualification of an 
umpire, it would follow that tho working o 
the scheme of arbitration contemplated by t e 
rules would ho rendered practioally nugatory* 
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Taking the form provided in the rules v?ith 
the rules, the meaning seems to me to be 
fairly clear that for all the purposes of arbi¬ 
tration Mr. Fleming was a member of the 
Association. For these reasons, I overrule 
this objection. 

I shall next take up the last objection, 
No. 6, that the petitioner had no notice of 
the appointment of Mr. Fleming and that 
Mr. Fleming made his award without giving 
any opportunity to the petitioner of being 
heard. 

As a fact, Mr. Fleming gave no notice and 
did not hear the parties. It is urged that this 
is sufficient to vitiate the award. It is not 
contended before U6 on behalf of the respond¬ 
ents that an umpire can make his award 
without giving the parties 'an opportunity of 
being heard. But, undoubtedly, when the 
present appellant appealed to the Appeal Com¬ 
mittee under the rulos, he did not raise any 
objection to the award made by Mr. Fleming 
on tho ground that he did not give him any 
opportunity of being heard. Tho learned 
Trial Judgo has drawn tho inference that the 
presont petitioner must ho taken to have 
waived the objection. I have read the 
grounds of appeal to the Appeal Committee 
carefully, and I am unahlo to find any indica¬ 
tion therein of tho objection now raised. I 
think it was opon to the Court to draw the 
inference that tho preeent appellant had 
waived this particular objection to tho award. 

It is quito truo that, for tho purposes of 
waiver, knowledge of the essential facts is 
necessary. But, in tho present case, when 
the petitioner appealed to tho Appeal Com¬ 
mittee, it could not possibly be said that he 
had not tho necessary knowledgo of tho 
essential fact, Damely, that he was not heard 
and that bo was given no notice. I agree, 
therefore, within the Trial Court that this 
objection should ho disallowed. 

I now come to the remaining objection, 
No. 5, namely, that Mr. Fleming’s award was 
not mado within ton days from the date of his 
appointment as required by rule 43, clause (iv). 
I'ho contention of the appellant is that, though 
“hero is no direct provision requiring tho 
umpire to make his award within a parti¬ 
cular period, it is a necessary implication of 
Bub-clause (iv) of clause B of rulo 43 that tho 
umpire bus to make his award within ten 


days from tho date of his appointment. It is 
further urged that it is a substantial right in¬ 
asmuch as it is provided by clause B of rule 43, 
that, whore the award is not mado within 
ton days, the arbitrators have to give notico of 
tho faot to the parties, and the result is that 
under those conditions the Chairman, Deputy 
Chairman or General Manager can nominate 
the two arbitrators having power to appoint au 
umpire. Tho contention of the appellant goes 
further. He contends that when notice is 
given by tho arbitrators, in consequence of tho 
umpiro having failed to give his award within 
ten days, the parties practically get the right 
of nominating their arbitrators agaiD, and that, 
in the event of failure on their part, the 
Chairman would get tho right to nominate tho 
two arbitrators as contemplated by clause B 
of rule 43. But, in any case, the contention is 
that, whore au umpire fails to make bis award 
within ten days, tho parties are entitled to 
notice of tho fact, and the procedure to bo 
followed then is such us would affect tho rights 
of the parties substantially. It is urged on 
these grounds that as Mr. Fleming failed to 
make his award within ton days from tho date 
of his appointment and as thoro is no provision 
in tho rulos for extending the time, his award 
is invalid. 

On tho other hand, it is urged that tho 
provisions which relato to tho extension of 
time, so far as the arbitrators are concerned, 
should bo held to apply to an umpiro also, 
and that, according to those provisions, which 
are to be found in clause A of rule 43, it would 
bo open to the Chairman, Vice-Chairman or 
tho General Managor to extend tho time ovon 
iu tho caso of au umpire. 

Further, it is urged that ovon if thero was 
no power to extend tho time, and if tho 
award iB open to tho objection that it was 
mado moro than ton days after the date of 
the appointment of the umpire, tho objection 
must be deemed to have boon waived. 

Apart from the quostion of waiver, tho 
learned Trial Judge has found in favour of tho 
appellant on tins part of the caso; and I 
agree with the view that under tho rules tho 
umpiro is bound to make his award within 
ten days from tho dato of his appointment, 
and that tho provisions as to tho extension ol 
time under rulo 43, clause A, apply only to 
arbitrators, and not to umpires. This is U 
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matter which depends upon the construction 
of the rule. The rule is a very long one. It 
is not necessary to quote the whole of it. It 
has been quoted in the judgment of the Trial 
Court, and while thore is a certain amount of 
difficulty in interpreting this rule as a whole, 
taking sub-clauso {iv) of cl. B of r. 43, it is 
quite clear to my mind that an umpire has to 
make his award within ten days from the date 
of his appointment. If he fails to do so " from 
any cause ”, it is provided that the arbitrators 
aro at once to give notice of the fact to the 
parties, and then under clauso B the two 
arbitrators may have to be rc-nominated. I 
expross no opinion on the question whethor 
the appellant is right in his contention 
that the parties would get the right of ap¬ 
pointing the arbitrators in the first instance 
if such a contingency arises. But it is clear 
that thcro is an obligation on tho umpire to 
make his award within ton days. I entirely 
agreo with the learned Trial Judge that it is to 
bo regretted that thero should bo no record of 
the date of the appointment, which is so 
important. It is not recorded auywkero, and 
it is clear from the present record that tho 
fact camo to bo known when Mr. Brandon 
was examined as a witness, llis statement 
on this point is as follows:— 

I did not mako any award. I presented 
notes to tho umpire. They are dated Decem¬ 
ber 1-4, 1922 and Docombor 21, 1922. Mulji 
and I appointed Mr. Flomiug as umpire. I 
could not really tell you tho date on which I 
mado the appointment. It was betwoen 
December 14.and 21 1922.” 

In the lottor which Mr. Brandon wrote to tho 
Secretary of the Association on December 
27 for extension of time, he did not mention 
tho date of Mr. Fleming’s appointment, but 
he simply referred to tho fact of his appoint¬ 
ment. It must bo taken as proved in this case 
that tho appointment of Mr. Fleming was mado 
somewhero between December i-l and 21 
1922. Assuming it to have been made on Decm- 
bor 21, which is the date most lavourablo 
to the respondents, it would appear that 
Mr. Fleming did not make his award within 
ten days, i'he award was in fact made on 5th 
January 1923. The fact of tho extension of 
timo by tho Deputy Chairman up to January 10 
does not help the respondents, because I am 
satisfied on the provisions of rule 43 that 


there is no power in the Deputy Chairman or 
the Chairman to extend tho time. The provi¬ 
sions material to this point in olause A of 
rule 43 are these:— 

The arbitrators shall come to a decision 
within 15 days of the appointment, unless the 
Chairman, Vice-Chairman or General Manager 
shall, wheD, nominating arbitrators (in tho 
manner prescribed below) or upon subsequent 
application of the arbitrators, grant an exten¬ 
sion of this period. 

If tho two arbitrators cannot agree upon an 
award they shall appoint an umpire within 15 
days of the date on whioh the two arbitrators 
wore originally appointed, or within suoh ex¬ 
tended period as may be allowed by the Chair¬ 
man, Doputy Chairman or General Manager.” 

These are all the provisions whioh relate to 
the power of tho Chairman, Deputy Chairman 
or General Manager as to extension of time, 
and they clearly relate to the extension of 
timo given to the arbitrators as distinguished 
from an umpiro, and there is no provision 
whatever for extension of timo under tho 
Rules as regards the umpire. This conclusion 
derives further support from tho language 
used in sub-clause (ii) of clause B of rule 43 
with reference to arbitrators as oompared 
with tho language used with reference to an 
umpiro in sub-clau6e (iv) of the same 
clause. For the purposes of this objec¬ 
tion I cannot road “ umpiro ” as mean- 
iug “ arbitrator ” under this rule. It is true 
that in dealing with another objection, I have 
accepted the view that an umpiro is to be in¬ 
cluded within the scope of the expression “for 
the purposes of arbitration.” But the words 
in tho two paragiaphs in clauso A of rule 43 
quoted above aro very specific, and cannot 
possibly bo read in their natural and plain 
meaning as having aDy application to tho ex¬ 
tension of timo with reference to an umpiro : 
and the language used iu sub-clauses (ii) and 
(iv) of clause B i6 equally specific. 

Clau6o B of rule 43, definitely provides that 
where the award is not mado within ten days 
from tho dato of tho appointment by the 
umpire, the arbitrators must give notice 
thereof to the parties, and it is also provided 
in terms that iu that case the Chairman, 
Deputy Chairman or General Manager will 
havo power to appoint two arbitrators having 
power to appoint au umpire. The implication 
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to my mind is olear that when the award is 
not made within ten days, the result is that 
that arbitration is completely superseded, and 
the arbitrators have to be appointed afresh 
and the arbitration must commence do novo. 

It must be remembered that the appellant 
is not a member of the Association, and is 
not bound as such by the rules of the 
Association. The rules are made applic¬ 
able by bbe contract between the parties, 
and to read anything more than what the 
words of the rules plainly mean or nooessarily 
imply, would be incorporating a term in the 
oontract which is not agreed to by the partios. 

I mention this for the purpose of making 
it olear that there is no scope in the present 
case for the argument wbioh has been urgod 
on behalf of the respondents that the ovidenoo 
of the Chairman of the Association should be 
considered on this point as helping them. The 
evidence is to the effect that in praobice the 
powers which are given for extension of time 
with reference to arbitrators are used also with 
reference to umpires. I am quite willing to 
accept the fact that the practioo is to that 
effect. But I do no think that that practice 
is relovant to the present point where the lan¬ 
guage of the rule is unambiguous, nor do I 
think that the rules could bo consrtued in the 
light of this practice contrary to the plain 
meaning of the wards, which would involve 
the incorporating of a new torm in the con¬ 
tract which cannot be reasonably implied. I, 
therefore, agree with the learned Trial .Tudgo 
that the award made by the umpiro is open 
to the objection that it was made after the 
timo limit 6xed for making the award. 


The other contention that remains to 
bo considered with reference to this objec¬ 
tion is whether the objection has boon 
waived by the appellant. The burden of 
Proving that tliero was a waiver on the part 
of tho appellant would be on the respondents. 
Iboro is no evidence in the present case that 
tho present appollant bad in fact any know- 
*odgo that the award was made more than ten 
dayB after the appointment of Mr. Fleming 
as an umpire. Ho bail no means of knowing 
the fact, for tho sirnplo reason that no notice 
of bis appointment was given to him before 
the award was made, and I do not see bow it 
c °ujd be stated on tho present record that he 
°°uld have obtained the information oven if 


he had made any attempt tto get that infor¬ 
mation from the reoord of the arbitration pro¬ 
ceedings. The dato of Mr. Fleming’s ap¬ 
pointment does not appear anywhere in 
writing. In fact, the date was ascertained in 
the course of the hearing when Mr. Brandon 
gave his evidence. Under these circum- 
6tanoes, I do not see how it could reasonably 
be said that tho present appollant waived this 
objection when he failed to urge it in his 
appeal to the Appeal Committee. As pointed 
out in the case of Earl of Darnley v. London 
Chatham, and Dover Bailway (2), it is essen¬ 
tial that the waiver must be an intentional 
act and with knowledge of the neoessary faots. 
I am unable to hold that the mere fact of the 
appellant having appealed to tho Appeal Com¬ 
mittee as provided by the rules can operate 
as a waiver of this objection. On this point 
I may refer to the observations in the case of 
Jungheim, llopkins & Co. v. Foukelmann (3). 

“ I wish to add that I do not think that 
the fact that the plaintiffs appealed to and 
appeared before the Committee of Appeal 
can make the award good when it was 
originally bad, or can alter the plaintiffs’ 
legal rights in any way." 

The appellant could not raise tho objection 
before tho Appeal Committco for tho simple 
reason that he had no knowledge of the facts. 
I have carofully considered the reasons given 
by the learned Judge for holding that there 
was a waiver on tho part of the appellant. 
The Trial Judge seems to me to have dealt 
with the point as if tho burden of proving tho 
absence of knowledge lay upon the appellant. 
It is really for tho respondents to establish 
the plea of waiver, and in my opinion there is 
no evidence on tho record to show that there 
was any waiver of this objection on tho part 
of the appollant. In fact, tho evidence tends to 
show that he had no knowledge of the neces¬ 
sary facts and that there was no conscious 
giving up of tho point on his part It seems 
to me, therefore, thftb this objection must bo 
disallowed. 

It is urged on behalf of the respondents 
that r. 5 in Schedulo 1 of the Indian 

(1) (180?) 2 II. L. 13; 30 L. J. Ch. 101; 10 L. J. 
217 ; 10 W. H. 817. 

(3) (l'JO O 12 K. 13. '.U3, at p. -J07 ; 73 L. J Jv. JJ. 
1132; 101 I. 'J. 398; 03 S. J. 7'JO; 2b T. L. 11. 81'J. 
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Arbitration Act should be applied to this 
award so far as the power to extend the time 
is concerned. But I am unable to accept this 
contention, as the application of these rules is 
excluded by the terms of tho contract under 
which the rules of tho ‘Association are made 
applicable to this contract by the parties. 

So far I havo dealt with the contentions as 
they wore made at the hearing of the appeal 
when wo took time to oonsidor our judgment. 
Before we could deliver our judgment, an ap¬ 
plication was made on behalf of the respond¬ 
ents to allow them to argue a now point based 
upon rule 56. Accordingly, we have heard the 
parties on this point. 

Tho contention is that the umpire should 
bo taken to have been appointed on Decem¬ 
ber 21 and that if the holidays and 
Sundays between December 21 and January 
5 bo excluded, as they should bo exclud¬ 
ed under rule 58, the award is made 
just in ten days. For the purposo of 
this point it is common ground that, in¬ 
cluding two Sundays, there were fivo close 
holidays, viz., December 24, 25, 26 and 31 
and January 1. If tho dato of tho appoint¬ 
ment bo taken to bo Deoombor 21 and if that 
be excluded, the award of the umpiro would be 
just in time as made on January 5. By way 
of reply to this now point it is urged that the 
appointment must bo taken to havo boon 
made some time before 21st and uot on the 
21st, according to Mr. Brandon’s oridonco, 
that rule 58 has no application to the periods 
fixed under Rule 43, and that the holidays 
and "undays cannot bo excluded. 

This point is raised for the first timo in 
appea 1 as stated above and thero is no evi¬ 
dence in tho case as to whothor in practice 
the provisions of Rule 58 havo been applied 
by tho members of the Association to arbitra¬ 
tions under Rule 43. After considering tho 
arguments T am satisfied that the appoint¬ 
ment cannot be taken to have been made on the 
21st but some time before. Mr. Brandon's evi¬ 
dence is clear on this point. T havo already re¬ 
ferred to his statement in tho examination-iu- 
cliief. In cross-examination bo says as fol¬ 
lows :— 

"f am absolutely certain that Mr Fleming 
was not appointod after December 21. Mulji 
and I might havo approached Fleming about 
a week or ten days boforo December 21 be¬ 


cause it was very evident that Mulji and my¬ 
self could not agree.” 

This renders it highly probable that the 
appointment was made before the 21st : and 
in any case any date between the two dates, 
would oxolude the possibility of its having 
been made on December 21. Thus, even if 
the holidays, including Sundays, bo exoluded, 
the award cannot be taken to have been 
made in time. Further, I am not satisfied 
that under clause (6) of Rule 58 Sundays and 
holidays could be exoluded. It is clear that, 
apart trom this clause, they could not be ex¬ 
oluded in computing tho period of ten days 
under Rule 43. It is not suggested, or at any 
rate it is not supported by any principle or 
precedent, that Sundays and holidays should 
be exoluded in computing tho periods fixed 
under Rule 43, apart from any express provi¬ 
sion to that effect imder the rules. 

Tho clause in Rule 58 bearing on this point 
is in these terms: — 

"Sundays and holidays shall Dot bo com¬ 
puted as forming portion of the time allowed 
for any purpose under these Rules except tho 
calculation of interest." 

I am nob satisfied that this provision ap¬ 
plies to periods fixed under Rule 43. In the 
first place, Rules 56 to 172 are to be known 
as Trading Rules and are in their nature ap¬ 
plicable to members of the Association. There 
are various rules in this sot of rules relating 
to particular arbitrations, as, for example, 
Rules 65 and 66, 78 and 79, and 128, under 
which short periods are fixed to whioh the 
clause in question oan appropriately apply.The 
expression" timo allowed for any purposes 
undor these Rules” in tho said olause in Rule 
58 appears to mo to rofor to any purpose 
under the Trading Rules and not under all 
tho rules of tho Association generally. Rule 
4 3 in terms contemplates arbitrations between 
members and non-members also and I find it 
difficult to hold that tho clause in question 
applies to Rute 43 in computing the period of 
ton days. The point raised by the respond¬ 
ents must be disallowed. 

It is rather unfortunate that the award 
should fall through on such a ground. But, 
however willing wo may bo to see that an 
award of the arbitrators or tho umpire is 
upheld as far as possible, we cannot ignore an 
objection wbioh is clear and effective. 
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I would, therefore, allow the appeal and 
declare the award to be void and inoperative. 
The appellant to have his oost3 throughout. 


Crump, J. —The faots of this matter are 
set out fully and clearly in the judgment of 
the learned Trial .Tudge. It may, however, be 
stated that in both those cases the matter 
originally came before the Court in the shape 
of a petition under the Indian Arbitration Act, 
section 14, to set aside an award. In both by 
consent of parties, in order to avoid technical 
objections as to the procedure followed, the 
objections being not on the ground of mis¬ 
conduct only but also on tho ground of jurisdic¬ 
tion, it was agreed that the petition should 
pro tanto be treated as a suit. 


The only objections now raised to the 
award are tho same six objections which are 
dearly and categorically stated in the judg¬ 
ment under appeal and, therefore, those six 
objections alone fall to be considered, The 
difficulty, such as it is, in the case, arises from 
the extromoly loose manner in which the 
Rules of tho East India Cotton Association 
have been drafted, more especially as to 
arbitration, and it is a matter for surprise that 
businossmen have not perceived tho advantage 
which would be gained by having those rulos 
re-drafted by a competent legal advisor. They 
would, no doubt, save much litigation with its 
attendant expense and uncertainty woro they 
to follow that obvious courso. 


Die first objection lias not boon pressed. 
The learned Counsel for the appellants while 
not rolying on it did not specifically abandon 
!*• ^ i 0 enough to say that the contract 

)Qtween the parties clearly incorporates by 
reforenoo the Rules and Regulations of tho 
Association which must be read as terms of 
■o contract. As to this objection, and indeed 
aB m* ^ 10 .°^ lor objections with tho exception 
0 No. 5 it would, perhaps, bo sufficient to roly 
on tho grounds stated by the learned Trial 
■ u go hub I will stato briefly as to each my 
reasons fo 1, holding that it is not sustainable. 


As to tho second objection it was argued 
>o oro us that when Mr. Cedraschi intimated, 
00 November 8, 1922, that ho declined to act 
aB a . trator the Chairman had no power to 
appoint Mr. Brandon in his place. It is 
rgea that Rulo 43 B (i,) covers the case. Tho 
espondoub appointed an arbitrator (Mr. 

I C—98 


Codraschi) : tho petitioner failed to appoint an 
arbitrator within 24 hours : the Chairman had, 
therefore, power to " nominate " two arbitra¬ 
tors and bo accordingly “nominated”Mr.Cedras- 
chi and Mr. Mulji Lakhmidas. It is urged 
that the Chairman's power to “nominate” was 
then exhausted In my opinion the Rules make 
no real distinction between " nomination ” and 
“appointment." This is clear from para. 3 of 
Rule 43 D and, therefore, no argument can be 
validly based on any supposed distinction 
between these two terms. Whether the 
process bo called “ nomination ” or “ appoint¬ 
ment " it is not complete until the person 
selected has agreed to undertake the office. 
Therefore, tho power was not exhausted. 
Further, the waiver of any objection on this 
score is too cloar to need discussion. 

Tho third objection falls to tho ground with 
the seoond. Tho arbitrators being validly 
appointed had power to appoint an umpire, 
and they did appoint Mr. Fleming. 

The fourth objection is that Mr. Fleming 
was not qualified under the Rules to act as 
umpire. In construing these Rules we should, 

I think, bear in mind the maxim ut mayis res 
vrle.it ail on per eat. The Association consists 
of members who are (1) firms, (2) individuals. 
It is in evidence that of the latter there are 
two only. Rule 43A lays down in para, (l) 
that the arbitrators must he momhers, and 
that “ the umpire must also be a member.” 
Rule 43C fii) (last paragraph) is as follows: 
“Tho arbitrators must in ull casos bo members 
or authorized representatives of mombors” hut 
this provision does not in terms oxtend to 
“ umpires." Therefore, it is argued that Mr. 
Fleming not being a “ member ” cannot he 
qualified to act as an umpire. Mr. Fleming's 
position is as follows : The firm of Prier de 
Saono A’ Co is a member and iu their applica¬ 
tion for membership tho firm appointed him 
as th ir “representative for purposes of arbitra¬ 
tion " and also as their " authorised repro- 
Bcntative.” \n " authorised representa¬ 
tive, ’’ under Rule 1, has full authority to con¬ 
duct or manago tho cotton business of his 
principal, i c., the firm which ho roprosonts. 
A firm must of necessity in all matters act 
through an individual, and if the strict literal 
construction contended for on behalf of the 
appellants were allowed to prevail, tho inton 
tion of tho rules would bo entirely frustrated. 
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There would be only two individuals qualified 
to act as umpire, viz., the two persons who 
are members in thoir individual capacity. In 
this connection reference may be made to 
Rule 51 (5) which clearly contemplates that 
an ‘authorized representative' may act as 
umpire if he is a member of the Appeal 
Committee. This would be ropu 4 nant to the 
construction for which tho appellants contend. 
In my opinion the word '* arbitrator ” is 
loosely used in Rule 43 C (last para) as in¬ 
cluding also an “ umpire ” and iu the absence 
of any provision directly excluding an “ au¬ 
thorized representative'’ from acting as an um¬ 
pire 1 am not preparod to hold that Mr. 
Fleming can be hold to be disqualified by the 
inferential process of reasoning relied upon. 
"Whether Mr. Fleming is a member of the 
Appeal Committee or not is a point on which 
the record is silent. 

I reserve the fifth objection for the mo¬ 
ment. 

Tho sixth objection. Upon this point I 
have nothing to add to tho reasons given by 
tho learned Trial Judge. In my opinion the 
objection fails on tho ground so stated. 

The fifth objection is more serious. I am 
most unwilling to supersede an arbitration if 
that course can reasonably bo avoided, but if 
an objection is good it must be allowed to pre¬ 
vail. The rules as to arbitration form part of 
the contract and either party is entitled to 
insist on substantial compliance with those 
rules. Mr. Fleming’s award was made on 
January 5, 1923. It was made more than 
ten days after his appointment. Precisely 
when that appointment was made was not 
known until Mr. Brandon gave evidence 
before tho Trial Judge, and even now it can 
only be said that it was some time between 
December 14 and 21, 1922. Whatever tho 
oxact date, moro than ton days had expired 
before Mr. Fleming’s award was made. Under 
Rule 43 B (iv) the intention plainly is that the 
umpire shall make his award within ten days. 
If he does not, the first paragraph ol tho Rule 
comes into operation and new arbitrators have 
to bo appointod. There is no power to oxtond 
the time in tho case of an umpire such as 
given by clauso (ii) in the case of arbitrators. 
On December 27, the Chairman extended the 
time but I agree with the learned Trial Judge 
that bo could not do so, and that on this ground 


the award is bad. Bub the learned Trial 
Judge has held that the appellants must be 
held to have waived this objection. The 
difficulty in supporting this view is that the 
defeot was not known, and I am unable to 
hold that tho doctrine of constructive notice 
can be applied to make out a case of waiver. 
The argument is that had appellants made 
suoh enquiries as were open to them they 
might have discovered that the time had been 
extended, and from this they might have 
deduced the fact that the umpire’s award was 
out of time. Having done so, they could and 
ought to have taken this point in their appeal. 
But there can be no waiver without full 
knowledge. It is to be noted that no notice 
of the appointment of the umpire was given, 
and that the parties were not heard by him. 
Those irregularities can be waived for appel¬ 
lants must have been aware of them. But it 
is fairly clear that no one knew for certain 
that the umpire’s award was beyond time 
until Mr. Brandon was examined before the 
Trial Judge. In my opinion this objection 
must prevail and the award is, therefore, bad. 

Finally, as regards Rule 58 I am of opinion 
that in all probability the umpire was appoint¬ 
ed before December 21. If that is so, the ex¬ 
clusion of Sundays and holidays enjoined by tho 
last seutenoe of para (5) of this Rule would not 
bring the award within the ten days’ time 
allowed by Rule 43B. Further, I do not 
think that the former Rule controls the latter. 

I agroe, therefore, that the appeal must be 
allowed. 

Z. K. Appeal allowed. 

Solicitors for the Appellant—Messrs. Am- 
archand and Mangaldas. 

Solicitors for the Respondents—Messrs. Cap¬ 
tain and Vaidga. 
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MADRAS HIGH COURT. 

Appeal against Appellate Order 
N o. 66 of 1922. 

Ootober 2, 1923. 

Present :—Mr. Justioe Krishnao and 
Mr. Justice Odgers. 

MANYAM SURAYYA—Petitioner 
—Appellant 

versus 

SUNKAVALLI VENKATARATNAM 
—Counter-Petitioner—Respondent. 

Limitation Act [IX of 1903), Sch . /, Arts. 181 # 182— 
Civil Procedure Code (Act V oj 1909), 0. XXXVIII , 
r. 11— Attachment before judgment-Claim proceedings 
—Title suit -Application for execution— Limitation. 

When an execution application is brought and 
properties are attached in execution of that applica¬ 
tion, if any ob>taole is placed in the way of the pro¬ 
perties being sold and assets realised for tho pur¬ 
pose of meeting tho decree-debt, by tbe action of a 
third party putting in a claim petition and it becomes 
necessary for tee decree holder either to di-pute the 
claim proceedings or to bring a suit to have tho 
matter decided whother tho properties are those of tho 
judgment-debtor, his subsequent application to sell 
those properties is. not governed by Artiolo 182 of 
Schedule 1 to tho Limitation Act, but is in the nature 
of a revival of the original execution application and 
Article 181 of Schedule I to tho Limitation Act will 
apply. 

The same principle applicable to tho case of an 
attachment alter judgment, applies equally to tho 
case of an attachment before judgment and it is 
immaterial that tho attichmont before judgment was 
uot follovvod by an application for execution of the 
deoreo after tho deorec was passed. 

Chalavadi Kottuh v. Poloori Alamelammuln 31 M. 
1 I 18 M. L. J. 4b ; 3 M. L. T. 329 ; Ilumcshwur 
* ln V h v - Uomeshtvar Singh. 5J lud. Cas G3f>, 10 M. L. 

1:1 P. L T. 731; 19 A. L J. 26; (U»21) M. W. N. 

88 C. L. J. 109 ; 25 C. W. N. 337 ; 13 L W. 54G ; 
lQ l : L * J - 13 2: 23 Bom. L H. 721; 3J M. L. T. 18J ; 

I. A. 17 (I 1 . C ), followed and applied. 

Appeal again6t tho order of tho Court of tho 
Additional Subordinate Judge, Rajabmundry, 
ln A. 6. No. 117 of 1921, preferred against 
^der, dated tho 19th April 1921 of tlio Court 
o the Principal District Munsif, Kajahmuu- 
Jry, made in E. P. No. 738 of 1920 in O. S. 
No. 352 of 1917. 


Messrs. G. Lakshmanna and V. Viyanna , 
for the Appellant. 

Mr. T. S. Raghunatha Rao t for the Res¬ 
pondent. 

JUDGMENT. —This case raises a question 
of limitation in execution proceedings. The 
appellant before us brought a suit against the 
widow of one Narayya on a promissory-note 
exeouted by the said Narayya, and while the 
suit was pending he obtained an order of 
attachment before judgment of oertain prop¬ 
erties belonging to Narayya in the hands of tho 
widow. He then obtained a decree against 
tbe assets of Narayya in the hands of the 
widow. Eight days thereafter a claim petition 
seems to have been put in by one Peramma 
claiming those properties to be hers and to be 
not attachable for tbe debt of Narayya. The 
daim petition was allowed. Thereupon the 
decree-holder had to bring a suit to contest 
that order in tho olaim proceedings, and having 
brought the suit he finally sucoseded in 
getting a decree only on the 8th December 
1920 that the properties belonged to his judg¬ 
ment-debtor. In the meanwhile, it is true 
that he took no steps tc execute the deoree. He 
then put in the present application, whioh is 
now before us, on tho very day, that is, tho 8th 
December, when tho decree in the Becond 
6uit was passed in his favour, to bring to sale 
tho properties he had already attached in his 
applioatiou before judgment. That application 
was allowed by the District Munsif to the 
extent of tho properties which ho found wore 
actually attached by the order of attachment 
boforo judgmont and was dismissed as regards 
tho rest of tho properties. Tho Subordinate 
Judge on appeal ruled that, oven as regards 
tho properties taken in attachment before 
judgment, tho application was barred by limit¬ 
ation a6 tlio application was made more than 
three years after tho date of tho decree. 

The question thus before us is whether the 
view taken by tho District Munsif that tho 
present application is an application which 
could bo treated as one for reviving the execu¬ 
tion proceedings already commenced can bo 
supported or not. It is clear from tho author¬ 
ities that, when an execution application is 
brought and properties are attached in execu¬ 
tion of that application, if any obstaclo is placed 
in tho way of tho properties being sold and 


780 


INDIAN CASES 


[1924 


MAHOMEDALLY ADAMJI V. ABDUL HUSSEIN ADAMJI 


assets realised for the puroposc of meeting the* 
decree-debt by the action of a third party put¬ 
ting in a claim petition and it becomes necessary 
for the decree holder either to dispute the claim 
proceedings or to bring a suit to have the mat¬ 
ter decided whether the properties are those 
of the judgment-debtor, his subsequent appli¬ 
cation to sell those properties is not governed 
by Artiole 182 of the Limitation Act, but 
is in the nature of a revival of the original 
execution application and Article 181 of the 
Limitation Act will apply. If we apply that 
principle to the present case, there can be no 
doubt that the District Munsif’s view is correct 
and that the application by the appellant before 
us to soil the properties already attached is 
entirely within time. That this is tho principle 
applicable as regards an execution application 
put in alter the decree is not disputed by the 
other sido because the authorities aro all in 
favour of that view: vide Chalvadi Kotiah v. 
Poloori Alarnelammah (1) and Ramcshwnr 
Singh v. Homes kwar Singh (2). It is, however, 
contended by tho learned Vakil lor the respon¬ 
dent before us that that principle will not apply 
in tho case of an attachment before judgment 
unless it had been followed by an application 
for execution of tho decree alter tho decree 
was passed. We aro unable to accopt that 
contention. Under the• Code the attachment 
be!ore judgment enures to the benefit of the 
decree-holder when tho decree ispassed so 
that it is no lougor necessary to attach the 
property: vide O. XXXVlli, r. ,11 ot the Civil 
Procedure Codo. Tho principle applicable in 
tho case of an application lor execution after 
attachment applies equally to tho case ol an 
attachment bolore juugment, because, alter all, 
the position is exactly the 6amo whether the 
attachment was beforo judgment or after the 
decree, when a man is prevented from getting, 
tho iruits of Ins decree because of somebody 
else s improper obstruction and his claim has 
been wrongly decided and ho has been obliged 
to bring a second suit to put tho matter light. 
Wo think that tho principle clearly applies to 
the present case and, therefore, wo hold that 


(1) 31 71 ; IB Hi- L. J. 40 ; 3 M. L. T. 32U. 

(■_>) o;i JncL Cue. (.3G : U> Hi. L. J. 1 ; 1 l'- L. J. 
731 • 10 A. L. J- 26 ; 0 -.il) M. \Y. N. 21 ; 33 C- L- J- 
1U i ’ '2b C. \V. N. 337 ; 13 L. \\ . 6 10 ; 0 f. JL. J. 

23 J oin. L. It. ; 30 HI. L T. 10 * . 48 I A. 17 

11'. C). 


the application is not barred by limitation in 
this case. 

In the result, we set aside tho order of the 
Subordinate Judge and restore that of the 
District Munsif with costs here and in the 
Courts below. 

V. N. V. Order set aside. 

Z. K. 


BOMBAY HIGH COURT. 

Original Civil Appeal No. 20 of 1923. 

August Id, 1923. 

Present :—Sir Lallubhai Shah, Et., 
Acting Chief Justice, and Mr. Justice Crump. 

MAHOMEDALLY ADAMJI MASALA- 
VALLA— Plaintiff—Appellant 

versus 

ABDUL HUSSEIN ADAMJI MASALA- 
VALLA— Defendant—Respondent. 

Letters Patent {Pom.), cl 12 — Administration 
suit, whether suit /or land—Property situate outside 
limits oj Original Jurisdiction, title to, whether can be 
investigated—Leave if Court, whether ncccssury. 

An administration suit, as such, is not a suit for 
land within the meaning of clauso 12 of tho Bombay 
High Court, and tho question whether cortain mi- 
moveable procorty situate outsido the limits of tho 
Original Civil Jurisdiction of tho High Court formed 
part of tho estaio of tho deceased can bo appropriately 
considered in such a suit. Such a quo.-tion is only an 
incident of tho administration suit and no question 
ol leavo under clauso 12 of tho Letters Patent arises 
with reference to it. 

Mr. Munshi, for tbe Appellant. 

Messrs. Kama and Kanga, for tbe Respon¬ 
dent. 

JUDGMENT 

Shah, Ag. C. J.—This appeal arises out of a 
suit tiled for tho administration of tbe ostato 
ul one Adamji Masalavalla. The euit was Wet 
on October 25, 1920, by the two sons and a 
daughter ol tbe deceased Adamji against 110 
two other 6ous and another daughter. 
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On behalf of defendant No. 1 an objection 
was taken that as the properties of the deceased 
included a bouse situate at Kurla, the Court 
bad no jurisdiction to entertain the suit. It 
was contended on his behalf that it was really 
a suit for land within the meaning of clause 
(12) of the Letters Patent. But that objection 
was overruled and a preliminary decree was 
passed which contained a declaration that the 
Court bad jurisdiction to administer tho said 
Kurla property. 

From this preliminary decree defendant 
No. 1 preferred an appoal to this Court: 
Abdul Hussein v. Mahomedally (1). In that 
appeal it was held that a suit for the adminis¬ 
tration of an estate was not a suit for land and 
that the Court had jurisdiction to proceed with 
the suit; but it was hold that any declaration 
as to the Court having jurisdiction to adminis¬ 
ter the Kurla property was premature at that 
stage. The following observations in the judg¬ 
ment are pertinent :— 

' It is only when the refcronco commences 
before the Commissioner on tho accounts 
being filed that it can be ascertained what are 
the contentions of the parties and whethor the 
accounts filed together with the objections and 
surcharges show that thoro are properties 
either inside or outside the jurisdiction belong¬ 
ing to the estate. When claims to such proper¬ 
ties are raised before the Commissioner, then 
it is a matter for him to decide what actions 
to tako, and even if ho is of opinion that ho 
has jurisdiction to decide questions of title to 
immoveable property, it will bo open to tho 
parties to ask him to make a reference for tho 
opinion of tho Court, when tho Court will be 
m a position to decide bow tho disputed 
questions of title should be tried.” 

Thereafter tho matter went to the Commis- 
sioner, and apparoutly aftor somo hearing the 
Commissioner made a special report and 
directed the first defendant to bring it before 
the Court to try the question of title to the 
said immoveable property at Kurla. 

It appears that defendant No. 1‘6 case before 
the Commissioner was that this property was 
given over to him by his father in tho year 
1906 by way of gift, and that at tho date of 
the death of Adamji it did not form part of 
his estate. 

(1) 65 Lid. Cas. 160; 23 Horn. L. H 1326 , l'> Jj. 

A. 1. 1<. (Bom.) 113. 


On this special report, the mattof was 
brought before the Court by notice of motion ; 
and the learned Judge decided that tho Court 
had no jurisdiction to entertain a suit with 
reference to the land outside the Original 
Civil Jurisdiction of this Court, that no leave 
under clause (12) was asked for and nono was 
granted, and that this Court ought not to give 
leave now. The learned Judge declined to 
give auy special leave to the Commissioner to 
determine tho question of title to tho property 
at Kurla on the ground that tho Court had no 
jurisdiction bo entertain such suit. 

Tho plaintiffs have appealed from this 
decision. 

It is urged on behalf of the plaintiffs that 
the Court has jurisdiction to determine the 
question a6 to whether this property belong¬ 
ed to the deceased at the date of bis death and 
formed part of his estate, that the question 
of title to this property is merely an incident 
of the administration of the estate, and that it 
has really no roference to clause (12) of the 
Letters Patent. 

On tho other hand it is urged that though an 
administration suit may nob be a suit for land, 
where any question as to title to immoveable 
property situate outside tho Original Civil 
Jurisdiction of this Court arises, it is, in sub¬ 
stance, a suit for land or other immoveable 
property within the meaning of clause (12) of 
the Lettors Patent, and that as in this case no 
leave has been or could bo obtained as the 
property is s.tuato outside the island of 
Bombay, tho Court has no jurisdiction to 
direct- any inquiry as to title to this property 
in this suit. 

On a consideration of tho arguments on 
both sides I am satisfied that the Court has 
jurisdiction to determine in this suit whether 
the property belonged to tho deceused 
Adamji or not. It appears from the form 
of the decree in an administration suit 
given in Seton on Decrees, Vol. 11, page 1412 
(7tli Edition) and also in the Schedule 1, 
Appendix 1>, oi the Code of Civil Procedure 
that among the inquiries contemplated in tho 
course of the administration tho inquiry as to 
what immoveahlo property the deceased was 
seized of or entitled to at tho tiuio of his death 
is included. '1 lie question to my mind is not 
now whethor tho suit in respect of this pro¬ 
pel ty so far as it relates to this property is a 
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suit for land or nob, but whether such an 
inquiry is appropriate in an administration 
suit. It must be taken now, as held by this 
Court in Abdul Hussain v. Mohomedally (1), 
that an administration suit as such is not a 
suit for land within the meaning of clause (12). 
This question is really an incident of the ad¬ 
ministration suit. This is supported by the 
following observations of thoir Lordships of 
the Privy Council in Benode Behary Bose v. 
Nistanni Dassi (2):— 

“ The primary object of tbe suit was the 
administration of the estate of a deceased per¬ 
son rosident within' the jurisdiotiou, tho prin¬ 
cipal executor being also resident there and 
the actual administration going on thore. The 
High Court oi Calcutta, in its Ordinary Juris¬ 
diction, had a right to order administration of 
this estate, and, as ancillary to such an order, 
to set aside deeds obtained by the fraud of tho 
executor. Nor does tho ciroumstauco that a 
decree had boon granted by the Court ol the 
24 ■ Beryunnhas making a fraudulent award 
an ordor oi Court protect that deoree lrom tho 
jurisdiction of the Calcutta Court, when re¬ 
dressing that fraud. In like manner, thoir 
Lordships consider the Calcutta Court entitled, 
for the due administration ol the estate, to 66t 
aside leases ol land outside tho territorial 
limits ol their jurisdiction, those leases having 
been made as an incident of the same fraud. 

The effect of these observations is sought to 
be got over by the consideration, that in that 
case, in fact, leave was obtained under 
clause (12), anti that the leave was obtainable 
because a part ol tho property was situate at 
Calcutta, and, secondly, it was really a question 
of lraud, and that could properly be dealt with 
as between tho parties by the High Court at 
Calcutta. It is quite truo that the judgment 
ol the Court ol Appeal at Calcutta in that case 
proceeded upon two grounds : one oi which 
was that leave, in fact, was obtained. The 
ground, however, has not boon referred to by 
thoir Lordships ol tho Privy Councd, and tho 
jurisdiction ol tho Court is determined on tho 
general ground that the question as to title to 
tho property outside Calcutta was really an 
incident oL the administration of tho de¬ 
ceased's estate, it is hardly necessary to refer 

(it 33 G. 100 Pl>- 11. W2 . it. \\. li. 'j61; 

M. Jj. . 1 . 331; 7 born. L. h. b»7; 32 1. A i >3; 2 G. L. 
J. lt>y fi ’. G.j. 


to the decision of this Court in Motibhai 
Shankarbhai v. Nathabhai Narayanbhai (3) 
where also it was held that the question as to 
title of the property can be appropriately con¬ 
sidered in an administration suit. 

Mr. Kania has relied upon the observations 
in Vaghoji v Camaji (4). That was a case 
for establishing title to possession of land and 
to secure that possession from molestation. It 
was bold that that was a suit for 
laud within the meaning of clause (12). There 
are certain observations, however, upon whioh 
great reliance is placed on behalf of respond¬ 
ent No. 1. I have read tho judgment in this 
case carefully, and I am unable to acoepb tho 
contention for respondent No. 1 that this case 
is an authority in support of the proposition 
which ho contends for. The whole argument 
on behalf of respondent No. 1 is based upon 
tho assumption that the scope of tho powers 
ol tho Court in dealing with an administration 
suit is to be determined with reference to the 
question as to whether, if it wero a suit for 
laud, it would be within tho jurisdiction of the 
Court. It is quite true that if it had been 
simply a suit in respect of this immoveable 
property by one of the heirs against another 
person who claimed to be tho owner of this 
property, it would be a suit for land outside 
tho jurisdiotiou of this Court. But it does nob 
follow that because tho determination of the 
question as to whether the property belonged 
to the deoeased at the date of his death is 
involved in an administration suit, to that 
extent it becomes a suit for land in the sense 
that if that property is situate outside tho 
jurisdiction of the Court, this Court cannot 
deal with the question. No authority has 
been cited which really touches tho point. 
But even assuming for the sake of argument, 
that tho observations in Vaghoji v. Camaji\ 4) 
afford some guidance in determining whether 
the Court has jurisdiction to determine the 
question of title or not, 1 am unable to bold 
that there is anything in those observations 
which really helps the respondent. The 
observations are these ;— 

" Taking the words, therefore, in their fair 
natural meaning, oau there be any doubt that 
this is a suit for laud V Its leading purpose is 

(UJ G2 lu.l. Gas. 21 ; 23 Bom. L. R. Ill at P- 445 : 
4 b B. 1033. 

(I) 2J B. 249 ; 6 Bojn. L. R. 958 . 
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to establish a title to possession of land and 
to secure that possession from molestation, 
and it is important to note that this claim is 
based not on any contract, trust or fraud, or 
any oircumstance giving rise to privifcv bet¬ 
ween the parties, but is brought to vindicate 
rights resulting from ownership and possession 
alleged to be with the plaintiffs.” 

Apart from the consideration that these 
observations were not made with reference to 
an administration suit, it is clear that it could 
not be said in this case that there are no cir¬ 
cumstances giving rise to privity between the 
parties in this case. It is quite true that this 
is not a case of fraud. But this is a case of 
privity between the parties to the suit where 
one of the heirs contends that the property 
was given over to him by way of gift by his 
deceased father and the other heirs contend 
that it continued to form part of the estate of 
the deceased. In such a case it s difficult to 
say that on the strength of the observations 
in Vaghoji v. Camnji (4), it can bo bold that 
the question between the parties so situated 
relating to the question of title would bo outside 
the jurisdiction of this Court even though the 
immoveable property may bo beyond the 
limits of the territorial jurisdiction of this 
Court. Reference was also made to fcho deci¬ 
sion in Ahdul Karim Sahib v. Badrudeen Sahib 
15). In that case, however, it was expressly 
held that the suit, which the Court had to 
deal with was not an administration suit, and 
the question whether in an admiustration 
Ruit the Court could deal with any dispute 
between the parties to the suit relating to the 
title to any immoveable property, which is said 
to have belonged to tho deceased, was not 
decided in that case. On the whole, therefore, 
do not fool any doubt that tho Court in 
administering tho estate of tho deceased in 
this suit has power to inquire as to whethor 
ho particular immoveable property belonged 
o tho deceased at tho timo of Ins death. As 
i is a question relating to tho title to iraraove- 
a >le property, it is common ground that if tho 
Question can ho determined in this suit, it 
° u Rbt to be determined by tho Court, and not 
Jy Commissionor. 

I may add that because tho Court lias the 
Power to determino tho question of title to 

l5 > 28 M. 216 . 


immoveable property situate outside its ter¬ 
ritorial jurisdiction in an administration suit, 
it does not necessarily follow that that Court 
itself will always determine tho question. 
That must bo decided with reference to the 
circumstances of eaoh case. It may be more 
convenient in a given case to have it deter¬ 
mined in a suit filed in the Court in whose 
jurisdiction the property is situated by the 
receiver in tho administration suit or by any 
of tho parties. In the present case tho pro¬ 
perty is situated at Kurla, and having regard 
to the circumstances of this case the determi¬ 
nation of the question by this Court is at least 
a6 convenient as, if not more convenient than, 
having it determined by the Court at Tbana. 

I would, therefore, allow this appeal 
and direct that an inquiry bo made by the 
Trial Court as to whether tho property at 
Kurla now in dispute formed part of tho es¬ 
tate belonging to the deceased at the time of 
his death. It may be, as was pointed out 
in tho courso of the argument, for instance, 
that this Court could not effect division 
of this property by metos and hounds 
as prayed for in tho suit. That, how¬ 
ever, is a question which does not ariso at this 
stage, and it is possible that even if tho pro¬ 
perty is found to belong to the deceased at the 
time of his death, there may bo no necessity 
for partition by metes and hounds. Thatquo- 
tion can bo dealt with only wheu the question 
as to title is decided. It will be for tho Trial 
Court to give further directions to tho Com¬ 
missioner, if necessary, which would bo 
appropriate to his finding on this question. 

Respondent No 1 to pay costs of the 
plaintiffs in this appeal and of the Notice of 
Motion. 

Crump. J.-- I agree entirely with the 
judgment just pronounced and the reasoning 
on which it is based. But as wo aro reversing 
tho judgment of the learned Trial Judge, I 
desire to state ray reasons brielly. 

It is necessary at the outset to sot out 
precisely what was tho effect of tho judgment 
of this Court in tho appeal that previously 
came beforo it. Now, it is quito cloar that 
there wero two points for consideration in 
that case. Tho first question was whether an 
administration suit was a suit for land within 
tho moaning of olause 12 of tho Letters Patent. 
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The second question was whether the Court, 
if it had jurisdiction to entertain the suit, had 
jurisdiction to decide questions of title to pro¬ 
perty outside the territorial limits of its juris¬ 
diction. The decision of the Court upon the 
first point clearly was that an administration 
suit was not a suit for land and it follows, 
therefore, that the Court had jurisdiction to 
entertain such a suit, even though the prop¬ 
erty was situated outside the territorial juris¬ 
diction by virtue of clause (12) of the Letters 
Patent As to the second question the Court 
hold that the question whether tho title.to 
the Kurla property could or could not he decid¬ 
ed, had not really arisen for decision at that 
stage of the case, and that matter, therefore, 
was left open. It is that second point which 
has now been decided adversely to the plaint¬ 
iffs in the appeal which has come before us 
for our consideration. Now if an adminis¬ 
tration suit as regards property situated outside 
tho jurisdiction can he entortained by this 
Court, it appears to me to follow almost of 
necessity that the question as to title of this 
property must be determined. It is impossi¬ 
ble for the Court to administer the estate with¬ 
out deciding what the estate is, and until tho 
question of title has been settled, tho Court 
does not know as to what property its orders 
are to operate. Whon that second question is 
decided, it will ho for the Court to consider in 
what manner tho administration should ho 
effectod. That is a stage which we have not 
yet reached, and as to which such directions 
as may ho necessary will have to he given by 
the Court after the question of title is deter¬ 
mined. To hold otherwise, would, in my 
opinion, load to absurdity; for it would bo 
a necessary conclusion that though the Cx>uit 
can entertain an administration suit as regards 
property outside tho territorial jurisdiction, 
it cannot, in that suit, decide whether that 
property belongs to the estate or not. I know 
of no authority which forces, me to that con¬ 
clusion, and none has boon cited. It appoars 
to mo clear that tho decision of the 1 rivy 
Council in Benode Behan Bose v. ht star mi 
Dassi (2) is an authority in a contrary sense. 
For those reasons, therefore, 'I agree with the 
orders proposed. 

z K Appeal allowed. 

Attorneys for tho Appellant-Messrs. Nulla 
and Nulla. 


Attorneys for the Respondent—Messrs. 
Sooniaria s & Go. and MansuTchlal, Harilal 
and Mehta. 
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COURT. 

First Civil Appeal No. 14 of 1922. 

May 7, 1923. 

Present Mr. Dalai, J. C., and Mr. Wazir 
Hasan, A. T. C. 

RATA BISHUNATH SARAN SINGH— 
Plaintiff—Appellant 

versus 

SITLA BAKHSH SINGH— Defendant- 

Respondent. 

Specific Relief Act (1 of 1877), s. 42 -Declaratory 

relief _ Express denial of title , absence of Attitude 

and evidence of defendant—Cl ud on titlc-~Relicf , 
grant of—U. P. Land Revenue Act (Ill of 1901), 
s. 23 t-Oudh Rent Act lXX11 of 1886*, s. 52— Doeu- 
ment creatin'! tenancy rights f interpretation of — 
Jurisdiction of Civil Courts. 

Tho Court* have jurisdiction to grant declaratory 
relief oven where on tho pleading* of tho defendant no 
oaso for the grant of such relief is made out, if the 
attitude of the defendant and tho evidence put for¬ 
ward by him have tho effect of casting a oloud on 
the plaintiff's title. 

A cloud upon a title is but an apparent defeot in it. 
If tho title, solo and absolute in fee, i* really in tho 
person moving against tho cloud, the density of tho 
oloud can make no difference in the right to havo it 
removed. Anything of tho kind that has a tendency, 
oven in a slight degreo. to oast doubt upon the 
owner's title and to stand in tho way of a full and 
froo OKorci-e of hi* ownership, i* a oloud upon his 
titlo, whioh ho may remove 

Tho Civil Courts havo no jurisdiction to interpret 
a document purporting to graut a lease of tenapoy 
right* so as to declare whether under it tho period 
of tho lease has expired or not. 

Case-Law reviewed. 

Appeal from the deoree of tho Subordinate 
Judge, Partabgarh, dated the 25th November 

1911. 
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Pandits Gokaran Nath Misra and Babu 
Avadh Behari Lal t for the Appellant. 

Baba Badha Krishna and Pandit Badhe 
Behari Misra, for the Respondent. 

JUDGMENT. —This is an appeal from 
the decree of the Subordinate Judge of Partab- 
garh, dated the 25th November 1921, by 
which the suit of the plaintiff has been 
dismissed. The plaintiff is the taluqdar 
of Tiloi which is a large estate in the dis¬ 
trict of Rae Bareli. Within the estate is 
included a village called Darrah, of which 
the plaintiff is admittedly the proprietor, and 
within this village lie the lands measuring 168 
highas 19 hiswas 19 biswansis as specified in 
the schedulo attaohed to the plaint. These 
lands constitute a blook which is sometimes 
described in the Revenue papers as a hamlet 
of the main village Darrah. The defendant is 
admittedly in possession of this hamlet. It is 
also common ground that the defendant pays 
rent to the plaintiff for the use and occupation 
of these plots of land. The plaintiff 
prayed for the following reliefs in his plaint: — 
(l) “ That the Court may make a declaration 
to the effect that the defendant is not the 
under-proprietor of the land in suit” and (2) 
that according to the decree dated the 9th 
September 1868, awarded by Mr. Ferrar, 
Assistant Settlement Officer, the defendant was 
a 30 years’ lease-holder of the 6aid land and 
that period has expired." His 6uit has been, 
as mentioned before, dismissed in its entirety 
by the Court below. The first relief has been 
refused on the ground that no cause of action 
arose to the plaintiff for a relief of that nature. 
The second relief has been thrown out on the 
ground that the Civil Court has no jurisdiction 
to grant it. In the appeal before us the claim 
for a decree in respect of both the reliefs is 
urged and the grounds on which the Court 
below has refused those reliefs have boon 
very seriously contested. 

The faotB of the oase aro very simple. 
Binda Bakhsh Singh, the ancestor of the 
defendant, brought a claim for sub-settlement 
ln respect of the hamlob in question in the 
year 1H68 in the Court of the SettlementOfficer 
' artabgarh against tho then taluqdar of 
t'e liloi estate, Rae Jagpal Singh. The 
Settlement Officer rejected the claim for 
e ub-settlemenb on the ground that it was not 
I.O—yfl 


established as required by Aot XXVI of 1866, 
By his judgment, dated the 9th September 
1868, that officer, after having observed that 
as the defendant had expressed his willingness 
to give the plaintiff a lease for thirty years at 
a fixed rate, proceeded to give a decree 
to the plaintiff, Binda Bakhsh Singh, in the 
following terms “ the Court accordingly 
decrees a lease for thirty years for 168 bighas 
19 biswas 19 dhurs, two mahua trees and a 
mango tree at Rs. 291 per annum, the renb to 
be re-adjusted when new malguzari is declar¬ 
ed." (Ext. I). This decree was confirmed on 
appeal by the Commissioner of Rae Bareli on 
the 25th November 1868 (Ext. 3) and on 
second appeal was again confirmed by the 
Financial Commissioner of Oudh on the 2nd 
Mar oh 1869 (Ext. 5). The new settlement of 
the district was made in the year 1893 and by 
proceedings, dated the 23rd November 1895 the 
rent of the lands in suit was adjusted as 
follows : — Government revenue Rs. 177, old 
malilcana Rs. 127, local rates Rs. 2-1-7). 
Pntwari cess Rs. 2-6 5, total Rs. 308-8-0 (Exts. 
6 and 7). At the time of these proceedings tho 
estate was under tho management of the 
Court of Wards and the taluqdar was re¬ 
presented by the Deputy Commissioner of Rae 
Bareli, who was a party to these proceedings. 
While tho estate was still under the superin¬ 
tendence of the Court of Wards the Speoial 
Manager issued a notice of ejectment against 
the defendant, Sitla Bakhsh Singh, under the 
provisions of the Oudh Renb Act (XXII of 
1886J in respect of the lands in suit. Sitla 
Bakhsh Singh, who was a minor, then con¬ 
tested the notico of ejectment by instituting a 
suit through his mother under olauso (8) of 
section 108 of tho said Act. The Court of 
first instance decreed that suit and cancelled 
tho notice of ejectment on tho 9th Juno 1909 
(Ext. 8). Tho Court of Wards appealed 
against tho last mentioned judgment and the 
Commissioner of the Fyzabad division allowed 
the appeal and remanded the case to the 
Court of first instance) for tho trial of some 
subsidiary iesueB whioh were left undeter¬ 
mined by the Court of first instanco (Ext. 9). 
Sitla Baksh Singh preferred a second appeal 
to tho Board of Revenue against tho order of 
tho Commissioner and tho Board of Revenue 
by its judgment, dated tho 19th Novomber 
1909 allowed the appeal, reversed the decision 
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of the Commissioner and restored that of the 
Court of first instance (Ext. 10). The present 
suit is in substance an attack on the interpre¬ 
tation placed by the Board of Revenue in its 
judgment, dated the 19th November 1909 on 
the decree of the Settlement Court of the 9th 
September 1863 already referred to. 

One of the issues in the case before us 
was:—“ Is the suit within limitation?” Having 
regard to the fact that the order of the Board 
of Revenue was passed when the plaintiff was 
admittedly a minor and that the present suit 
was filed within three years from the date of 
his attaining majority the Court below has 
held that the suit is within time. This 6nding 
has been accepted before us and need not any 
further bo adverted to. 

Wo are of opinion that the first relief 
prayed for by the plaintiff should have been 
allowed. It is true, as wo understand the 
pleadings in the present case,that the defendant 
has not set up any under-proprietary right in 
the proporty in question and has defined his 
status as that of a lessee having only heritable 
and non-transforablo rights but on the evidence 
in the case wo have no doubt loft in our mind 
that this is a fit caso in which the first part of 
tho declaration should bo granted. The judg¬ 
ment of the Settlement Offiocr dated the 9th 
September 1868 docs not in terms give either 
heritable or transferable rights to the ancestor 
of tho defendant o.nd if it is possible to con¬ 
strue that judgment as importing an estate of 
inheritanoo it is difficult to see why 6uch an 
estate should not carry with it the right of 
alienation also. Tho defendant construes it 
as conferring a heritable interest in tho lands 
in suit but that it does not also confer a right 
to alienate is a pure question of interpretation 
which can always be re-opened till a final ad¬ 
judication by a competent Court is obtained, 
to obtain which is the aim of this suit. Tho 
original judgment in English of Mr. Ferrar, 
the Settlement Officer, was followed by an 
order in vernacular dated tho 9th September 
1868 in which tho offect of Mr. Ferrar's order 
is described as granting a perpetual theka 
(Ext. Al). Then followed a formal decree in 
vernacular in column 8 of which tho particu¬ 
lars of tho decrees aro stated iu the following 
words :—" For tho reasons given in English 
it is decreed that a perpetual lease bo given to 
the plaintiff in respoct of 168 bighas 19 


biswas 19 biswansis land, two mahua trees 
and one mango tree on a jama of Rs. 29l|- 
as per admission of the defendant’s agent and 
that the defendant shall have a right of the 
settlement of rent after the expiry of the 
period of the regular settlement.” (Ext. A2.) 
The language used in both these exhibits Al 
and A2 are susoeptible of being interpreted as 
denoting a complete estate of inheritance 
whioh would embrace, in the absenoe of any 
limitation, both heritable and transferable 
rights. It appears that Mr. Ferrar’s deoree 
was forwarded to the Tahsildar for the pur¬ 
pose of the specification of the plots comprising 
the 168 highas 19 biswas 19 biswansis land 
which was the subject-matter of that decree. 
In carrying out the instructions the Tahsildar 
oonstrued the deoree of the 9th September 
1863 to mean " a perpetual, heritable and 
non-transferable lease (Ext. A4). In his 
grounds of appeal to the Commissioner of Rao 
Bareli against the decree of Mr. Ferrar, Binda 
Bakhsh Singh, again claimed that he was 
entitled to under-propriotary rights (Ext. 2) and 
when he oarried the further appeal to the 
Financial Commissioner of Oudh he assorted 
that he held possession of the village as a zam- 
indar and was entitled to a deoree for under- 
proprietary rights (Ext. 4). In the proceedings 
relating to the adjustment of rent in the year 
1895 Binda Bakhsh Singh wa3 described as an 
under-proprietor and the rent of the holding 
was fixed on that footing (Exts. 6 and 7)^ In 
the khewat prepared by Babu Judisbtar Singh 
the nature of the tenure in suit was described 
as "heritable and non-trausferable lease. (Ext. 
A 24). On tho completion of the 6rst regular 
settlement the name of Binda Bakhsh Singh 
was entered in the khewat as a perpetual 
lessee.” (Ext. AS). In the last settlement 
his uamo was entered in Register No. 5 and 
iu the column of rent the assessment made in 
tho year 1895 already referred to was shown 
(Ext. A22). The khasra prepared at the last- 
mentioned settlement left column No. 7 relat¬ 
ing to under-proprietors blank and the name 
of Binda Bakhsh Singh was entered in column 
No. 8 as a tenant (Ext. II). The present 
defendant, Sitla Bakhsh Singh, stated in para' 
graph 3 of his plaint to oontest the notice of 
ejectment issued by the taluqdar in the 
year 1908 that his ancestors were old 
samindars of tho village and as suoh they 
held possession over sir, sayer, dih, jalkar 
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and other unoulturable land. In paragraph 4 
he construed the decree of the 9th September 
1868 as one for a “ perpetual and non-traus- 
ferable lease.” In paragraph 6 he stated 
that the adjustment of rent in November 1895 
was made with his ancestor in the capacity 
of a “ perpetual lessoe ” (Ext. A 12). In the 
suit contesting the notice of ejeotmont the 
Court of first instanco, the Assistant Collector 
of Partabgrah, set down amongst other issues 
the following issues :— 

“ 1. Is the plaintiff a mere tenant of the 
land mentioned in the notice on behalf of the 
defendant or is he in possession thereof by 
virtue of any special agreement or decree of 
the Court ” ? 

" 2. Has any decision been arrived at in 
the present Settlement Court in respect of the 
land in suit, and, if so, what effect has it in 
this suit ” ? 


In deciding the abovo two issues he 
opened his judgment by stating as a fact 
that the ancestors cf the plaintiff were the 
old zamindars of the villago. Then after 
stat'ng the various stagos of the litigation in 
the Settlement Court ho referred to the pro¬ 
ceedings of the year 1895 relating to the 
assessment of rent and observed that "the 
plaintiff is not only a simple tenaut of the 
land in suit but ho is a perpetual lessee hav- 
m -i heritable but nou-transferablo rights and 
holds possession as suoh and his uamo ebauds 
recorded in Register No. 5, khewat accordiug- 
ly-‘ On the construction of the decree of Mr. 
I'errar he expressed his opinion that the 
plaintiff’s " status was that of a perpetual les¬ 
see for 30 years." Finally, he concluded his 
judgment thus: “ Thoroforo as to iseucs 1 aud 
2 I hold that tho plaintiff is not a more tenaut 
on behalf of the defendant, rather ho is in pos¬ 
session as a perpetual lessee under a decree of 
the Court dated the 9th September 1868, and 
>s, therefore, nob liable to ejectment by notice 
under section 52 of the Oudh Rent Act." 
'Ext. 8). On tlieso findings no decreed the suit 
and cancelled the notice of ejectmont. On an 
a PPeal by the Court of Wards on bolialf of the 
junior taluqdcr the Commissionerof the l yza 
. , division observod: " Tho lower Court has 
*>eld that tho decree of 9th .September 1868 
panted a perpetual loase. I am unaulo to con- 
CUr 'n this viow ", and holding that tbo " res¬ 
pondent does not hold a perpetual leaso and 


that he is liable to be ejected by notioe ” he 
allowed the appeal of the taluqdar (Ext. 9). 
On second appeal by the defendant the Board 
of Revenue referred to the judgment of Mr. 
Ferrar, the vernacular copy of the decree fol¬ 
lowing that judgment, the kheioat prepared at 
tho first regular settlement, the proceedings 
before tho Tahsildar and last of all to the 
settlement of rent in the year 1895, construed 
the word “ dawami " to imply heritable rights 
and finally concluded its judgment in the fol¬ 
lowing words :— 

“ The history of this case makes it manifest 
that at the first settlement and at the recenb 
settlement tho lease in the present oase was 
understood to bo heritable and respondent 
as a consequence obtained an enhance¬ 
ment of rent. 1 would allow the appeal and 
reverse the decision of the Commissioner and 
restore that of the Assistant Collector" 
(Ext. 10). Now, whatever might have 
been the steps of reasoning adopted by 
the Assistant Collector and the Board 
of Revenue in support of thoir final con¬ 
clusions it is obvious that the doorees which 
were eventually passed iu tho suit contesting 
tho Dotico of ejectment amounted to no more 
and no less than this that tho defendant pos¬ 
sessed tho lands in question under a perpetual 
leaso. As already observed, a perpetual lease 
may import a complete estate of inheritance. 
We are of opinion that the cumulative effect 
of the events as wo have described them is to 
cast a cloud ou tho plaintiff's title as a com¬ 
plete proprietor of tho lands in suit. 

Our jurisdiction to grant a declaratory reliof 
rests on the provisions of section 42 of the 
Specific Reliof Act (1 of 1877j. That tho 
plaiutilf has a right to the property in 
suit is uot disputed aud haviug regard to the 
(acts already stated wo are of opinion that the 
defendant is a person interested to deny the 
t.tlo o( tho plaintiff to his light in tbo property 
in suit. To quote an American authority 
noticed in Doctor Banerji's Specifio Relief, 
6ccoud edition, p. 492, "A cloud upon a title is 
but au apparent defect iu it. If the title, 
sole aud ahsoluto in lee, is really iu tho person 
moving against tho cloud, the density of the 
cloud can make no difference in tho rig!it to 
have it removed. Auythiug of the kind that 
has a tcudeucy, oven in a slight degree, to east 
doubt upon tbo owner's title and to stand in tbo 
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way of a full and free exercise of his owner¬ 
ship, is, in my. judgment, cloud upon his title, 
whioh he may remove,” Whitney v. Port Huron 
(1). We think it should be mentioned that 
in spite of the fact that the defendant has not 
in his pleadings in this suit claimed any under¬ 
proprietary right in the lands in suit he stub¬ 
bornly resisted tho relief which the plaintiff 
asked in the firsb part of the declaration and 
succeeded in that resistance in the Court bolow. 
His oounsel here again addressed a lengthy 
argument to us persisting in the attitude which 
was taken in the Court below.' 

The next question is “Has the Civil Court 
jurisdiction to grant the second relief prayed 
for in the plaint?” We have given our anxi¬ 
ous consideration to this part of tho case and 
have felt borne down by the weight of preced¬ 
ents in this Court, in the absence of which wo 
might have come to a different conclusion from 
what we are forced to arrive at. It is mauifest 
that tho determination of the question wheth¬ 
er the plaintiff is ontitled to the relief now 
under consideration involves the interpretion 
of the decree of tho 9th September 1868. 
Wo should bo very reluctant to hold that tho 
Civil Courts have no jurisdiction to interpret a 
dooumont bearing upon tho rights of the 
partios to a litigation. Tbo interpretation 
may have the effect of placing a party in a 
position which would be highly disadvantage¬ 
ous to him in the Rent Courts but tho Civil 
Courts cannot bo deprived of tho jurisdiction 
to interpret a document becauso of the danger 
of suoh a consequence UowiDg from the exor- 
oiso of that jurisdiction. 

In tho case of Bayhubar v. Iioja Rampal 
Singh (2) a Bench of this Court considered all 
tho previous decisions and came to the follow¬ 
ing conclusions:—"It seems, therefore, to be 
settled law in Oudh, (1) that in a suit to 
contest tho validity of a notico of eject¬ 
ment, instituted under tho Rout Act, if tho 
plaintiff pleads that ho is not a tenant, hut 
has a right in the land which is inconsistent 
with his being a tenant, the question, 
whether ho has such a right or - not, 
is one which tho Revenue Courts are not em¬ 
powered to decide finally, but is ono of whioh 
the Civil Courts can take cognizance; (2) that, 
if the plaintiff admits that bo is a tenant, but 

(1) (1891) 88 Mioh. 269 ; 26 Ain. 6t. R. 291. 

ifi) 3 0. 0. 365. 


denies that he is one not holding on special 
terms, the Revenue Courts have exclusive 
jurisdiction to determine whether he is or is 

not a tenant holding on special terms.The 

Revenue Courts have, I think, exclusive juris¬ 
diction to decide, where a tenancy is admitted, 
what the pature of the tenancy is, but where 
the existence of the relation of landlord and 
tenant is denied, I do not think that they 
have exclusive jurisdiction to decide as to the 
existence of suoh relation.” 

Another Bench of this Court decided the 
case of Mohamad Ewaz Ali Khan v. Maheshur 
Parshad and others (3). This case bears a 
strong resemblance to the case before u3. 
The plaintiff taluqdar’s case was that the 
defendants were entitled to hold for thirty 
years under the Settlement Court deoree 
dated the 6th January 1869 and that after 
the expiration of the period of thirty years the 
plaintiff sought to eject. the defendants by 
notice. In the proceedings following tho issue 
of the notice tho defendants denied that they 
held tho village in suit as tenants and that 
after the expiration of the period of thirty 
years mentioned in tho decree of tbo 6th 
January 1869 under whioh tho defendants 
held the village as tenants, thoy ceased to he 
tenants under that decree. The plaintiff 
asked for a declaration that the defendants 
had no right to hold the village as under- 
proprietors or any other right in tho village 
superior to that of an ordinary tenant. The 
oaso of tho defendants was that they did nob 
hold tho village as tenant?, hut as under-pro- 
prictors independently of tho deoree mentioned 
above and that even if they held the village 
under the decree as tenants they were 
entitled to continue in occupation of the 
village. Ono of the issues settled in the Court 
of Grst instance was :— 

"Does the thirty years’ period, mentioned 
in the decree of tho 6th January 1869, relate 
to the terms of the lease itself or merely to 
the amount of the rent fixed thereby to bo 
paid by the defendant to tho plaintiff ? That 
Court refused to decido the issue on the 
ground that it had no jurisdiction to do so. 
On appeal this Court doliverod its opinion in 
tho following terms : — 

“ Whore there is no dispute as to whether 
a person is a tenant holding under a decree 

(3) 5 0. C. 118. 
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and tbe landlord wishes to have him ejected 
on a ground alleged to justify his ejeotment 
under the decree, perhaps the only Court 
competent to interpret the deoree would be 
the Revenue Court, and the Civil Courts 
might properly refuse to interpret it, if the 
landlord asked them to do so with the object 
of seeking to have the tenant ejected by the 
Revenue Court.” The case was remanded to 
the Court of first instance with directions to 
that Court to deoide whether the relation 
of landlord and tenant existed beween the 
parties or whether the defendants were 
under-proprietors. The Court of Grst in¬ 
stance then granted the plaintiff taluqdar 
a decree that the defendants had no under¬ 
proprietary rights in the village or in any part 
of it but it refused to interpret the decree of 
the 6th January 1869. The defendants then 
appealed to this Court and the plaintiff filed 
objections on the ground that the lower Court 
should have interpreted the decree mentioned 
above. These objections were, however, with¬ 
drawn. The Court dismissed the appeal. 
One of the members of the Bench observed : — 
I may add that this Court in its judgment 
remanding the case appears to have overlooked 
the main object of the plaintiff’s suit which 
was to obtain a declaration that the defend¬ 
ants have no rights under the decree of the 
6th January 1869 to remain in possession of 
the village. It directed the Subordinate Judge 
to deoide whether the relation of landlord and 
tenant existed between the parties or whother 
the defendants were under-proprietors and no 
doubt he has in consequence refused to 
interpret the decree. Tbe result Boems 
*° that the plaintiff has obtained no 
declaration such as tbe Revonue Courts held 
hat it was necessary for him to obtain, but 
the objections of the respondent have been 
withdrawn, it is impossible for us to decide 
whether the defendants have a right to remain 
■n possession after tbe expiry of the 30 years 
or not. The other member of the Bench 
id not tako tbe view expressed in the quota- 
'on given abovo. He was of opinion that tbe 
or or of remand by the former Bench was not 

erroneous. At tho end bo held that tho 

o endants had no under proprietary right of 
u y kind loft and added :—” Tho way is now 
the Revenue Courts to dotormiuo 
n e thor the lease deoreed by the Financial 
Umisgioner was only a lease for 30 years 


which has expired rendering the appellants 
liable to ejectment by notice or whether the 
issue was one in perpetuity, tho rent of whioh 
might be revised after 30 years Mdheshar 
Parshad v. Babu Muhammad Ewaz Ali Khan 

(4). 

Taking, therefore, the two decisions, Muham¬ 
mad Ewaz Ali Khan v. Maheshur Parshad (3) 
and Maheshar Parshad v. Bahu Muhammad 
Ewaz Ali Khan (5) together the view held by 
the majority of the Judges was that it was 
the function of the Revenue Courts and not 
of the Civil Courts to interpret the deoree 
with the object of determining whether the 
tenanoy has or has not come to an end on 
the expiration of 30 years. 

After the dismissal of the appeal by tho Court 
the taluqdar issued a fresh notice of ejectment 
under the provisions of the Oudh Rent Aot 
(XXII of 1886). The defendants instituted a 
suit to contest that notice and their suit was 
decreed all through by tho Revenue Courts in 
India and the notice of ejectment was can¬ 
celled. The last decision was given by 
the Board of Revenue on the 2nd Jauuary 
1907. The mattor was then carried in 
appeal by means of two appeals to His 
Majesty in Couuoil. One was an appeal by 
tho defendants from >tho decision of tho 
Court of Judicial Commissioner dated the 
13th Dccembor 1904 and the other under 
an order in Counoil against tho order of 
tho Board of Rcvonuo alroady mentioned. 
Thus their Lordships of tho Privy Couuoil 
had two appeals from decisions of Courts 
of difforont jurisdictions before thorn. 
AmoDg6t other matters tlioy construed tho 
decree of the 6th January 1869 and came to 
the conclusion that “ the Shukuls are now in 
tho position of touants whose tenancy has 
expired.” As regards the relief to whioh the 
tMuqdar was entitled their Lordships obser¬ 
ved :—" The taluqdar is, therefore, ontitlod to 
a declaration such a6 is asked for in the suit 
instituted by him on the lltli January 1900 
in the Court of the .Subordinate Judge of 
Sultanpur, namely, that the Sbukuls are not 
entitled to tho rights of under-proprietors, or 
to any rights other than thoeo of tenants for a 

(1) 7 0.0.372. 

(:>) 8 Iq.I- Gas. 200 ; 81 A. 3 II ; 10 C. L. J. 133 ; 
11 Bom L. JO SOB ; 13 C. W. N. 1033 ; 6 M. L. T. 
1CB ; 12 00. 293 • 19 M. L. J. 412; 36 LA. Ill 
(!’■ 0 .). 
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term of thirty years whose term has expited, 
but not to any further relief.” Finally, they 
affirmed the decree of the Court of the Judicial 
Commissioner hut allowed the taluqiar's 
appeal from the decisions of the Courts of 
Revenue and reversed the orders of the Board 
of Revenue, the Court of the Commissioner of 
Fyzabad and the Court cf the Deputy Com¬ 
missioner of Sultanpur aud dismissed the 6uit 
contesting the notice of ejectment {Make, 
shar Parshad v. Muhammad Etvaz Ali Khan) 
(5). This decision of their Lordships of the 
Privy Council is strongly reliod upon by the 
learned Advocate for the appellaut in support 
of the proposition that the Civil Courts have 
jurisdiction to interpret the decree in this case 
and to grant him the further relief for which 
he has prayed in this suit. 

In our opinion the decision is not an autho¬ 
rity on the question of jurisdiction. Their 
Lordships had before them au appeal from 
the decision of the Courts of Revenue as well 
aud no question of jurisdiction could or did 
arise iu the decision of the appeals before 
thoir Lordships, fitting as a final Court of 
Appeal from the decisions of the Courts of Re 
venue aud also from the decisions of the Civil 
Courts thoy granted to the tal uqdar all the 
reliefs to which ho was entitled unfettered as 
thoy were by any bar of tho absence of juris¬ 
diction. No argument arose aud no decision 
was given, as already observed, on the 
quostiou of jurisdiction. It is true that 
in granting tho declaration their Lordships 
roferred to tho suit instituted by the taluqdar 
in tho Court of the .Subordinate Judge of 
Sultanpur but that was meroly for the purpose 
of indicating the nature of tho relief which 
thoir Lordships were going to grant. We 
aro unable to construe that referonco as a de¬ 
termination of the question a6 to whether tho 
Civil Courts havo jurisdiction to grant suoh a 
declaration as is given by thoir Lordships of 
the Privy Council in the second part of tho 
relief. 

In the case of Bam Pargash v. Baja 
Mahammad Abul Hasan Khan (6) a Bench of 
this Court interpreted tho decision of their 
Lordships of tho Privy Council mentioned 
above in tho same son6e in which we have 
just now interpreted. Wo may add that tho 

fG) i O. and A. L. !<• 4in¬ 


decision was reversed by the Privy Council 
but on a different ground {Baja Mohammad 
Abul Hasan Khan v. Prag (7). 

In the case of Nand Bam v. Amanat Fatima 
Begam (8), decided by Mr. Scott and Mr. (now 
Sir Edward) Chamior this Court held that a 
person holding a village under a Settlement 
decree for “ a perpetual hereditary farming 
lease" was a tenant holding under a decree of 
Court within the meaning of section 52 of the 
Oudh Rent Act (XXII of 1886). In the case 
of Lai Jagdis Bahadur Singh v. Sheoraji (9), 
a Bench of this Court held that a claim for a 
declaration that a perpetual lease of a village 
granted by a decree of a Settlement Court 
was cancelled for the breaohes of the condi¬ 
tions stated in the decree and that tho lessees 
and their representatives could be ejected by 
notice through the Rent Court was not enter- 
tainable because the Civil Courts had no 
jurisdiction to entertain such a 6uit. 

In Chhab Naram Singh v. Sri Krishna Din 
(10) Mr. Cbamier said :—“ Tho last question 
is whether 1 oau in this case dcoide whether 
tho defendants are now entitled to hold the 
land under the patta of 1874 or aro mere 
tenants at will. It is quite dear that I 
oaunot deolare that the defendants are 
more tenants at will. This Cohrt has re¬ 
peatedly declined to make such a declara¬ 
tion. From this it seems to follow that 
1 cannot deolare that the defendants are 
or are not entitled to hold the land under 
the pulta of 1874 as this would be equivalent 
to a declaration of the class of tenant to 
which the defendants belong—a declaration 
which this Court has repeatedly deolined to 
mako. ” He then proceeded to disouss a 
large number of cases decided in this Court 
aud expressed the conclusion at which he 
arrived iu the following words :—“ On the 
authorities I hold that it is not open to me in 
this case to deolare that the defendants are or 
aro not outitled to hold under the patta of 
1874. 1 can only deolare that they have no 

under-proprietary rights in tho land in suit. 

(7) 33 led. Cas. 814 ; 20 O. C. 8 ; 15 A. L. J. 113: 
21 M. L. T. 102 ; 19 Bom. L. R. 202 ; (1917) M. W- 
N. 232 and 45G ; 32 M- L. J. 888 ; 21 0. W. N. 582 ; 
26 C. L. J. 1G5 ;5 0.L. J. 34 (I*. C.). 

(8) 6 O. (J. 91. 

(J) G O. C. 289. 

(10) 2 Ind. Caa. 927 ; 12 0. C. 104. 
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In the oase of Hirde v. Raja Muhammad 
Abdul Hasan Khan (11), a Bench of this 
Court held that the Civil Court was precluded 
from going into the question as to whethor 
the defendants were perpetual thekadars in 
the village or not. The learned Judges were 
of opinion that the provisions of section 2 33, 
danse (i), of the U. P. Land Revenue Aot (III 
of 1901) exoluded the jurisdiction of the Civil 
Court from entering into that question. 

In the case of Dehi Bakhsh v. Ram Dhani 
(12) Mr. Lindsay, J.C. held in a suit instituted 
by a landlord in the Civil Court for a declara¬ 
tion that the patta set up by the defondaet 
was noil and void against the plaintiff and that 
the defendant could not acquire any right in 
the land under it, that it is competent for a 
Civil Court to adjudicate upon the validity of a 
document of title and that the jurisdiction to 
give a final adjudication upon the validity of a 
document of title rests with the Civil Court. 

In a lator decision in the case of Jag innath 
Siiujhv. Driqbijay SinghilS) Mr. Lindsay modi¬ 
fied the proposition which ho laid down in the 
case of Dehi Bakhsh v. Ram Dhani (12). Ho 
said that the issue regarding the genuineness 
or otherwise of the patta relied upon by the 
defendant could only bo decided with biro ob¬ 
ject of determining a question which is ex¬ 
clusively reserved for the jurisdiction of tho 
Revonue Courts, namely, whether the defend¬ 
ant is an ordinary tenant or a tenant with 
a right of occupanoy. In the end he struck 
out the declaration granted by the lower 
Courts to the effect that tho patta relied upon 
hy the defendant wag a genuine ono. 

Id the case of Badri v. Khar shed Ali Khan ^14) 
. 0 plaintiff brought a suit for a declara¬ 
tion that a perpetual lease relied up:>n by the 
dofondant and uphold by tho Revenue Court3 
!^ as invalid on tho ground that it wag a 
forgery or that it was executed hy a person 
who had no authority to oxecuto the same, 
‘audit Kanhaiya Lai, A. J. C. hold that tho 
Civil Court was not competent to grant such 
a declaration, tho jurisdiction being barred by 
ho provisions of section 233, clause ' i). of 
th °0- P. Land Revenue Act (HI of 1901). 


(ID 

( 12 | 

(13) 


30 Ind Cas 207 ; 2 O. L. J. 335. 
37 Iud. Can UG ; l'J O. G. 

43 Iud. g.a* Rq • Qi n r,. 


It will be seen that the deoisions of this 
Court prior to the passing of tho U. P. Land 
Revenue Act (III of 1901) laying down 
the proposition that the Civil Courts 
have no jurisdiction to interpret a document 
when a party claims tenancy rights under 
that document are based on tho pro¬ 
visions of section 52 of the Oudli Rent Act 
(XXII of 1886). That section is as fol¬ 
lows:—"52. (I) A tenant having a right of 
occupancy in any land or holding any land 
under a special agreement or decree of Court, 
shall uot be ejected from that laud otherwise 
than in execution of a decree for ejectment; 
provided that the decree for ejectment shall 
not be made, unless, at the date of that decree 
a decree against the tenant for an arroar of 
rent in respect of the laud has remained unsa¬ 
tisfied for fiftoen days or upwards. 

‘ (2) A decree for the ejectment of a tenanb 
holding under a special agreement or decree of 
Court may be made on such grounds as would 
justify ejectment under the agreement or 
decree.’’ 

If tho question woro res Integra aud we 
were free to form our own opinion on it 
we would construe olause (2) of the section 
quoted obovo to mean that the grounds 
justifying ejectmont meant such grounds as 
arise out of terms or conditions of tho agree¬ 
ment or the decree, for example, clauses 
of forfeiture. A grouud of ejectment to tho 
effect that the agreement or tho decroo had 
become a " spent instrument, and had no 
longer any vitality as a grant of property, 
(per Lord Davoy in Beni 1‘ershad Koeti v. 
Dudhnath Ron (15) can hardly bo accurately 
described as a ground justifying ojectmonb 
under tho agreement or tho decree. Ihe law 
on the subject is now codified by the onact- 
rnont of clause (i) of section 233 of tho U. P. 
Land Revenue Act (HI of 1901). That section 
is ‘‘No person shall instituto any suit or other 
proceeeding in the Civil Couit with respect to 
any of the following matters.” Amongst tho 
matters is mentioned: "(i) savo as provided in 
section 44, tho determination of the class of a 
tenant, or of tho rent payable hy him. or tho 
period for which such rent is fixed under this 
Act.’’ The present case does not fall within 


( 15 ) 27 C. 15G ; 2G I. A. 216 ; 1 G. W. N. 271 ; 7 
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section 44. If we interpret the deoree of the 
9th September 1868 we may oome to either 
of the two conclusions :—(1) that the lease 
has come to an end immediately on the 
expiry of the 30 years from the date of 
the decree or (2) that it has not come to 
an end in spite of the expiry of the said 
30 years. In the 6rst place, neither of 
these conclusions is the determination of the 
olass of a tenant or of the rent payable by 
him or the period for which suoh rent is fixed 
under Act III of 1901. In the second place, 
even if it is the determination of the olass of a 
tenant it is only a sequel to the interpretation 
that wo may place on the decree of the 9th 
September 1868 ; but that a logioal inference 
deduciblo from such an interpretation divests 
the Civil Court of its undoubted jurisdiction to 
interpret a document is a view which we on 
our part are not prepared to readily endorse. 
Be that as it may, we must follow the uni¬ 
form course of decisions in this Court till the 
Privy Council finally sets tho matter at rest. 
On these grounds we uphold the finding of the 
learned Subordinate Judge on the second 
question involved in this appeal. 

In view of the probability that this matter 
will l)e carried in appeal to His Majesty in 
Council wo think it advisable to express our 
own viow as to the construction of the 
decroo of the 9th September 1868. If wo had 
nothing else before us except the judgment of 
Mr. Ferrar we should have no difficulty in 
holding that tho right of the defendant 
under that judgmest oame to an end on 
the expiry of 30 years from its date. The 
issuo is however much obscured by certain 
proceedings recorded in vernacular after 
the original judgment of Mr Ferrar was 
delivered in English. To these proceedings 
wo havo already made reference. They are 
to be found in Exhibits Al, A2 aud A4. In 
these proceedings an interpretation was plaoed 
on tho judgment of Mr. Ferrar which in our 
opinion is not warranted either by tho langu¬ 
age of tho judgment or the circumstances in 
which it was passed. The decision of the 
Board of Revenue, datod tho 19th Novomber 
1909 (Ext. 10) in the suit to contest the notice 
of ejectment is mainly based on the vernacular 
proceedings above referred to. There the de¬ 
fendant’s ancestor was described as thekadar 
or pattadar dawami, that is, a perpetual les¬ 
see, and the learned Members of the Board of 


Revenue interpreted those words as connoting 
a heritable interest possessed by the lessee in 
the lands in suit. These proceedings might 
have been of some help in the task of definite¬ 
ly determining the nature of the tenure if we 
had not the terms of the grant itself in evi¬ 
dence. We have those terms before us in the 
judgment of Mr. Ferrar and if our interpreta¬ 
tion of those terms is that the defendant’s 
anoestor, Binda Bakhsh Singh, got nothing 
more than the right of occupation of the lands 
in suit for a term of 30 years on payment of 
the rent fixed in the judgment or the altered 
rent that may be fixed afterwards, it is 
obvious that we cannot deviate from that 
interpretation because of the construction 
whioh the ministerial staff placed on the judg¬ 
ment of Mr. Ferrar. 

In the case of Secretary of State for. India 
in Council v. Srinivasa Chariar (16), Sir 
Lawrence Jenkins, in delivering the judgment 
of the Privy Council, observed :—•’ But then 
it is urged that subsequent events show that 
the shrotriyadars acquired in one way dr an¬ 
other an interest in the land of the village that 
entitled them to work the quarries without 
any obligation to make any payment to the 
Government. In support of this argument 
their Lordships' attention has been drawn to 
many matters and in particular to the title- 
deeds of the ‘A’ series of exhibits, the oxtraot 
from the inam register (Exhibit J), the regula¬ 
tions, acts and standing orders relating to inams 
and a land-aoquisition proceeding. Had these 
materials stood alone they might well have 
been urged as suggesting an inference that the 
original grant was in terms that supported the 
plaintiffs’ claim as to what passed under it. But 
in the clearer light afforded by Ext. 1 they lose 
their evidentiary value and leave the terms as 
shown by that exhibit in no degree obsoured. 
We must therefore determine the intention of 
Mr. Forrar’s judgment primarily from the 
language used in that judgment and also by 
moans of the surrounding oiroumstanoes. The 
surrounding oiroumstances wore that the olaim 
of Binda Bakhsh Singh for a sub-settlement 
was negatived by the Settlement Officer ana 
the decree which ho gave was entirely based 
upon a concession made by the taluqdar s 

(16) 60 Ind. Cas. 230 ; 48 I. A. 56 ; 40 M. L. J. 
2G2 ; (1921) M. W. N. Ill ; 29 61. L. T. 181 ; 19 A 1> 

J. 201 ; 33 C. L. J. 280 ; 13 L. W. 592 ; 44 M. 421 ; *• 
C. W. N. 818 ; 3 U- P. L- R. (P. C.) 43 (P. C-). 
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agent. The statement of the agent if it 
was recorded anywhere outside the judgment 
is not before us. In the opening portion of 
the judgment however we find, "But defendant 
has expressed his willingness to give plaintiff 
a lease for 30 years at a fixed rate.” Then 
again we find “Defendant said he would- give 
a 30 years’ lease on Rs. 301." These words 
are absolutely clear and mean nothing loss 
than a right of occupation or enjoyment, for a 
term of 30 years. In the deoretal part of the 
judgment occurs the following passage:—• 
The Court accordingly decrees a lease for 30 
years for 168 bighas 19 biswas 9 dhurs two 
mahua trees and a mango tree at Rs. 291 per 
annum. Reut to be adjusted when new mal- 
guzari is deolared.” (Exhibit I). When the 
matter went in appeal to the Commissioner of 
Rae Bareli that officer observed : "Appellant 
could not get under tbe existing law more 
than he has got. He is unwise to appeal and 
to give the respondent opportunity to draw 
baok and plead that bis offer of amicable 
adjustment bas been rejeoted." (Exhibit 3). 
The Financial Commissioner in his judgment 
of the 2nd March 1869 said “by the consent 
of the taluqdar the Court of first instance 
deoreed him (the appellant) a lease for 30 
yearB of the land in his possession at Rs 291 
per annum.” (Exhibit 5). 

It is urged on behalf of tho dofendant- 
respondent that the deoree in effect grants 
him an estate of inberitar.oe loss tho right of 
alienation. That why lie should not have 
that right is not shown, to use the language 
of Lord Atkinson in the case of Maheshar Par- 
»had v. Muhammad Ewaz Mi Khan (4). As 
we havo pointed out above, the decree was a 
result of a concession on the part of tho taluq- 
r aQ d ‘f wo were to construe it as giving 
. 0 defendant a heritable interest in the lands 
!“ Buifc B «oh an interest will carry with it all 
e benefits which he would havo had if lie 
,pi 8Q ccecded in his claim for sub-settlement. 

*e revenue settlement was to fall within tho 
rm of 30 years, that is, five years 
® e, ore the expiry of 30 years. Tho 
l?Q* 0DQent a8 a matter of fact commenced in 
. .. • find that tho Government revenue 
P ‘ ,me °f Mr- Ferrar's judgment was 
177 (Exhibit 1) but it rose to Rs. 

in ioivP/J^ 16 revision of the settlement 
92 (Exhibit 7). It was therefore natui- 
I O_ioo 


to provide in the decree for a readjustment 
of the rent in proportion to the revenue at 
the next settlement and we have shown that 
such a readjustment did take place in Novem¬ 
ber 1895. Tho defendant’s contention is that 
the period of 30 years was 6xed for tho pur¬ 
pose of determining the rent to be paid by him 
to the plaintiff. We do not agree with this 
contention. We have seen that the amount 
of rent was altered in view of the enhancement 
of the revenue and that was done 5 to 3 years 
before the expiry of tho 30 years. 

The defendant s pleader pressed on us a 
recent deoision of their Lordships of the Privy 
Council in the case of Prithipal Singh v. 
Ganesh Din Singh (17) and argued that as his 
olient has been recognised for a long period 
of time as having a heritable and non- 
trausferable interest in the lands in 
suit this Court should affirm suoh an 
interest. That deoision was on an appeal 
from a decree of this Court. We havo perused 
the judgment of this Court and find that the 
decision which was affirmed by their Lordships 
of tho Privy Council proceeded on the 
ground that tho defendant in that case had 
acquired the status of an under-proprietor 
by adverse possession. No such question 
arises iu theoase before us. Wo are, therefore, 
of opiuion that tho tenure deoroed to Binda 
Bakhsh Singh, the ancestor of the defendant, 
by the deoree of tho 9th September 1868 
wa9 only a lease-hold for a term of 30 years 
from tho date of tho deoree. 

Wo allow tbe appeal, modify tho decroo of 
the lower Court and giant tho plaintiff a 
declaration that the defendant is not the 
under-proprietor of tho lands in suit. As 
regards the other part of tho declaration, we 
affirm tho decree of the lower Court Iu 
respect of tho costs, wo aro of opinion that iu 
tho circumstances of this case each party 
should bear its owu costs in both the Courts 

n. n. Appeal partly allowed. 


(17) 71 Iud. Cm. Cll ; 25 0. 
2‘J : (1*22) A. I. 11. (I*. C.) 383 • 
O. L J. 81 ); 32 M. L. 1. Ioj ; 
(I*. (J.) 511 ; 18 L. VV. 11 (1>. O.). ’ 


C 3J6 ; 44 M. L. J. 
37 C. L. J. 219 ; 9 
' J O- and A. L. ». 
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SOMAR SINGH V. PREMDEI 

PATNA HIGH COURT. 

Appeals from Original Orders 

NOS. 68 AND 74 OF 1923. 

January 4, 1924. 

Present : —Mr. Justice Jwala Prasad and 
Mr. Justice Kulwanb Sabay. 

M. A. No. 68. 

SOMAR SINGH and others— 
Petitioners—Appellants 
versus 

Musammat PREMDEI AND OTHERS — 
Opposite • party—Respondents. 

M. A. No. 74. 

PEAREY SINGH and others— 
Judgment-debtors —Appellants 

versus 

Musammat PREMDEI KUER and 
others-Decree-holders—Respondents. 

Limitation Act {IX of 1908), Sch. I, Art. 182 (2)— 
Civil Procedure Code (Act V of 1903), 0. XLI, r. 33— 
Decree against several sits of defendants—Appeal bp 
one. set—Dismissal of entire suit—Appeal to His 
Majesty-in-Councii—Restoration of decree of Trial 
Court—Execution—Decree, whether barred against 
defendants who did not appeal• 

Rule 33 of 0. XLI of the Civil Procedure Code 
enable-; an Appellate Court to deal w tli the ontire 
dcorco, although the appeal may bo as to a part of the 
decroo, and also to givo directions in favour of parties 
who havo aotually not filed any appeal or objection. 
In this way, in an appeal from a part of tho deoree by 
some of the parties tho ontiro doorce becomes the 
subjoot matter of the appeal. 

Clause 2 of Artiole 182 of Schodule I to tho Limita¬ 
tion Act, applies where there has boon an appeal 
from a part or whole of the deoree, or when some 
only of tho parties to the suit havo brought tho 
appoal. 

Plaintiffs obtained a deoree for contribution against 
three sots of defendants, whioh proceeded upon a 
common foundation, but specified the liability of each 
sot of defendants. Defendant No. 1 appealed against 
tho decree and plaintiffs filed cross-objections. Defen¬ 
dants Nos. 2 and 3 wore impleaded as respondents. 
The High Court dismissed tho plaintiffs’ suit in tolo. 
Plaintiffs appealed to llis Majesty in Council, and the 
latter restored tho deoree of tho Trial Court When 
plaintiffs sought to execute the Order-in-Council, 
Defendants Nos. 2 and 3 objected that as against 
them the decreo of the Trial Court had become barred 
by time,inasmuch as they had never appealed against 
it, and as the Order-in Council merely restored the 
deoree of tho Trial Court, it could not be executed 
against them; 


Held, (I) that the Courts in India were bound to 
oarry out th9 directions contained in the Order-in- 
Council and could not go behind it; 

(2) that on the appoal of defendant No. 1 the 
entire decree was before the High Court and it had 
jurisdiction under 0 XLI, r 33 of the Civil Proce¬ 
dure Code to dismiss the entire suit of the plaintiffs ; 

(3) that before the Order-in -Council was passed 
there was nothing whioh the plaintiffs oould exeoute 
and their application was not, therefore, barred. 

Case-Law disoussed. 

Appeals from an order of the Subordinate 
Judge, Second Court, Patna, dated the lObh 
March 1923. 

Messrs. Hasan Imam, K. Boy, and Mr. 
S. Dayal, for che Appellants. 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Respondents. 

JUDGMENT. 

Jwala Prasad, J. —Miscellaneous Appeal 
No. 68 is by defendants Nos. 2 and 5 to 8 ; 
and Miscellaneous Appeal No. 74 is by defend¬ 
ants Nos. 4, 9 to 11. The defendants Nos. 1 
and 3 are not parties to those appeals. 

The respondents obtained a deoree against 
the aforesaid 11 defendants in a suit for con¬ 
tribution. The deoreo was passed on the 
6th May 1910 for Rs. 10,672-2-0 on 
account of priDoipal and Rs. 1,104-12-0 on 
account of interest, making a total of 
Rs. 11,776-14-0. The liabilities of the defend¬ 
ants were split up and incorporated in the 
decree, by an order amending the deoree, dated 
the 30th July 1910. The defendants Nos. 1 
and 3 were made liable for Rs. 3,925-10-4; 
defendants Nos. 2 and 5 to 8 for Rs. 3,925-10-4 
and defendants Nos. 4 and 9 to 11 f° r 
Rs. 3,925-10-4. 

Against this decree tho defendants Nos. 1 and 
3 appealed to the High Court of Calcutta on tho 
19th December 1910. The plaintiffs and the 
remaining defendants, who are appellant 9 be- 
fore us, were impleaded as respondents in tba 
appeal. Tho plaintiffs preferred a cross-objec¬ 
tion against tho part of the deoreo where y 
their claim was reduoed. They had olauned 
Rs. 15,960-6-9 ou account of principal ana 
interest; their olaim was roduced by a °° u , 
Rs. 5,000, more or less. The High Court ol 
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Calcutta by its judgment, dated the 19th Jan¬ 
uary 1915, dismissed the entire olaim of the 
plaintiffs, their cross-appeal also failed. 

The parties to the litigation both the plaint¬ 
iffs and the defendants were members of a 
joint Mitakshara family, aud the claim of the 
plaintiffs was more or less based upon an 
Ekrarnamah, dated the 13th August 1907, 
whereby the rights of the plaintifl'6 and the 
defendants, or their respective predecessors 
as between themselves were settled. The High 
Court held that the olaim of tho plaintiffs to 
contribution was hopelessly barred and that 
the plaintiffs failed to show that the monies 
borrowed from Ganga Prasad, which were 
the 6ubject-matter of tho litigation, were used 
to pay off tho joint debts. Tho plaintiffs ap¬ 
pealed to His Majosty-in-Council, and tho 
decision of tho High Court was set aside by 
tho order of Ilis Majosty-in-Couucil, dated tho 
21st December 1920. The operative portion 
of that order runs as follows :— 

'(l) that this appeal ought to be allowed, 
the decree of the High Court of Judicature 
at Fort William in Bengal, dated the 19th 
day of January 1915 sot aside without costs 
and the decree of the Court of the -Subordi¬ 
nate Judge of Patna, dated the 6th day of 
May 1910 restored and (2) that there 
ought to be no costs of this appeal.” 

On the 27th April 1921, the High Court 
directed the aforesaid deorou of Ilis Majosty- 
in-Council to he sent down to the lower Court 
for execution. Thoroupon tho deorce-holder 
on the 3rd August 1922 presented au applica¬ 
tion in tho Court of tho .Subordinate Judge of 
Patna for executing the 6aid decree of His 
Majesty in-Council agaiust all the defendants. 

There wore three sets of objections filed 
against tho execution of the decree by the afore¬ 
said three sets of judgment-debtors respect¬ 
ively. These objections were overruled by tho 
Subordinate Judgo by his order, dated the 10th 
March 1923. The defendants Nos. 1 aud 3 
have not challenged tho order of the Subor- 
d'nato Judge. Tho other sets of defendants 
hiivo como to this Court in appeal. Their 
petition in tho Court below raised various 
objections; but in th e present case we arc 
concerned only with one objection oi theirs, 
namely, that the execution of tho decivo in 
question is barred by limitation. This ohjec- 
* l0D > 8 common to both tho appeals, aud 


oonsoquently one judgment will be sufficient 
to dispose of both of them. 

The objection is a short one. It is said 
that the decree of the Subordinate Judge was 
passed oq the 6th May 1910, declaring 
separate liabilities of these appellants in the 
two cases, viz., Rs. 3,925-10-4 to bo paid to 
tho plaintiff by each set of defendants ; that 
these sets of defendants had not preferred any 
appeal to the High Court and the separate 
decrees against them embodied in one deoree 
of the Court below became final ; that the 
execution of the portions of the decree against 
these sets of defendants should havo been 
lovied within three years of the 6th of May 
1910, the date of tho decree ; and that no 
execution was levied nor was any stop taken 
to advance execution of tho deoroo against 
these appellants. Henoe it is urged that the 
decree against thorn became barred by lapse 
of time long before tho 19th July 1915 when 
the High Court dismissed the plaintiff's olaim 
aud that tho order of His Majosty-in-Council 
simply reetoros the docree of the Subordinate 
Judge and the execution is virtually in respect 
of the decree passed by the .Subordinate Judgo 
and tho effect of the order of His Majosty-in- 
Council is to revive the decree which, as sta¬ 
ted above, was long before barred. Now it 
has not boon disputed in this Court that the 
respondents are executing only the order 
of His Majesty in-Council and that that order 
fastens the liability of the claim of the 
plaintiff on all the defendants including the 
appellants before us ; hut it is said that it 
could not have boon contemplated nor could 
it bo the result of the order of His Majosty- 
in-Council to rovivo the decree of tho Subor¬ 
dinate Judge which was barred as against 
these defendants, the appellants before us. It 
appears to me that wo are not competent, nor 
was the Subordinate Judgo competent who 
was executing tho decree in question, to go 
behind tho order passed by Ilis Majosty-in- 
Council. '1 hat order may be right or wrong ; 
but wo have to take it. as it is, and tho only 
duty of the Courts in India is to givo offect to 
tho order in question and, as stated in tho 
concluding portion of the order, to punctually 
observe, obey and carry the same into ex.eu- 
tion. The grievance o! the appellants, il any, 
could lie loctdiod by Ilis Mujosty-iu-Counoil 
alone, and tho remedy us recommended in tho 
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oase of Premlall Mullick v. Sumbhoonath Roy 

(1), was to approaoh His Majesty-in-Couuoil 
and to gob the mistake, if any, rectified. This 
course has nob been so far adopted, and 
the order of His Majesty-in-Council remains 
unimpeachable. The appellants were implead¬ 
ed as respondents in the* appeal before His 
Majesby-in-Council and it was tboir duty to 
urge before His Majesty-in-Council to absolve 
them from the liability of the decree of the 
Subordinate Judge upon the ground that it 
was barred by limitation. That decree was 
challenged in appeal by defendants No9. 1 and 
3 : in that appeal the present appellants wore 
also impleaded as parties and were made 
respondents. The plaintiffs preferred cross- 
objection to the decree and prayed that 
the entire claim should have been dec¬ 
reed against all the defendants and that 
the Subordinate Judge was wrong in mo¬ 
difying the claim aud reducing the same. 
In this way the whole suit of the plaintiffs 
was involved in the appeal. The plaint¬ 
iffs did nob accept the decroo of the Sub¬ 
ordinate Judge as a final decree and, therefore, 
were not bound toenforco it. They wanted 
tboir whole claim and until that was deter¬ 
mined in the appeal in the Higli Court of Cal¬ 
cutta they were not at all required to exeoute 
the decree in question, 

I have alroady brielly 6et out the scope 
of the suit and the point involved in 
the appeal in the High Court. The entire 
suit was based upon an Ekrarnamoh or 
certain dealings which the plaintiffs alleged 
were binding upon all the defoudauts as mem¬ 
bers of a joint Uitakshara family. The found¬ 
ation of the liability of the dofoudants was com¬ 
mon, though the extent of their liability might 
have been different, and in tho appeal the 
foundation of tho plaintiff's claim was involved. 
That was tho scope of tho appeal, aud tho 
result confirms the view, for upon tho hearing 
of the appeal their Lordships of tho Calcutta 
High Court did not confine themselves to tho 
decree passed against defendants Nos. 1 and 
3, but dismissed tho entire claim of tho plaint¬ 
iffs. This, to my mind, aroso upon tho par¬ 
ticular facts of the case and upon tho appeal 
aud tho cross appeal before the High Court 
and upon tho tact that all tho contending 

(1) 22 G. 960 at pp. 1*71, 072 ; 11 lnd. Deo. (N. S )■ 
087. 


parties were before the Court either as 
appellants or as respondents. Therefore, 
as a matter of fact, the whole decree 
was before the Court and the finality 
of it was not determined until the appeal 
was disposed of. Apart from this, the 
High Court bad full seizin of the 
appeal, and under O. XLI, r. 33 of the 
Civil Procedure Code it had full power to 
pass such deoree, in favour of all or any 
of the respondents or parties whether 
they were actually before the Court or not, 
as the justice of the case required. This 
provision in the Code is new, but it has given 
effect to the principles from time to time 
enunciated by learned Judges in dealing with 
cases that came before themiwhere theyfound 
that it was their incumbent duty as a Court 
of Appeal to do full justice to tho case and to 
the parties involved in tho oase whether all 
of thorn were before the Court or not. There¬ 
fore the plaintiffs were not required to execute 
tho deoree before it became final : in other 
words, before the appeal in tho High Court 
was determined. After tho High Court of 
Calcutta dismissed tho appeal, tho plaintiffs 
had no decree in their favour to execute until 
His Majesty in-Couuoil upheld their claim. 

The learned Counsel on behalf of the appel¬ 
lants has cited a number of authorities in 
support of the provision that the Subordi¬ 
nate Judge's decreo against the present appel¬ 
lants could be executed in as much as their 
liabilities under the decree were specified : 
Ganga Kuar v. Kesar Kuar (2), Mashiat-un- 
nissa v.liam (3), Raghunath Pershad v. Abdul 
Hye (4), Christiana Benshawn v. Benarasi Pro- 
shad (5), and Dhirendra Nath Sarkar v. 
Nischintapur Company (6). 

The earliest case of Allahabad waB Mas- 
hiatn-un-nissa v. Rani, (3) in whioh two 
learned Judges ^Brodhurst and Mahmood, JJ.) 
took a different view. The other oase re¬ 
ported in {Ganga Kuar v. Kesar Kuar) (2) was 
decision by Knox, J., who, while he felt that 
thoro was a sharp difference of opinion upon 

(2) 1 A. L. J. 10J. 

(3) 13 A. 1 ; A. W. N. (18J0) 207 ; 7 lud. Deo. (N. 

S ) 1 ll«‘. 11). 

(1) 14 C. 26 ; 7 lnd. Dto. (N. S.) 13. 

(6, 22 ] ud. Cas. 685; l'J C. \V. N. 287. 

(6) 36 lnd. Cas. 898 ; 22 0. W. N. 102 ; 26 0. L. h 
118. 
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the question thought that he was bound by 
the decision in Mashiat-un nissa v. Rani (3). He 
does not give any reason of his own to support 
his view. On the other hand, a Division 
Benoh of the same Court in Badi-un-Nissa v. 
Shamsuddin (7), distinguished those oases 
upon the ground that all the parties were not 
impleaded in the appeal in those oases. Sir 
John Edge, C. J., referring to those oases says 
but in these oases all the parties to the suit 
were not parties to the “ various appeals from 
the deoree in the suit.” In the case decided by 
Edge, C. J., the decree passed in Sir John 
favour of the plaintiff in respect of the pre¬ 
emption with respeot to two of the villages 
were no longer involved in the subsequent 
appeals up to the High Court by the plaint¬ 
iff with respeot to two other villages, yet it 
was held that the execution to enforce the 
deoree with respeot to the first two villages 
was not barred, inasmuoh as the deoree did 
not become final until the appellate deoree of 
the High Court was passed. This case is indis¬ 
tinguishable from the present one and tlio 
learned Counsel for the appellants conoedes 
that. The oase of Raghunath Pershad v. Abdul 
Bye (4), was distinguished, if not over-ruled, 
m Full Bench case of Gopal Chunder 
Manna v. Gosain Das Kalay (8). The case of 
Christiana Benshawn v. Bcnarasi Proshad (5), 
was similarly distinguished in Satish Chandra 
Chaudhuri v. GIrish Chandra Chakravarty (9). 

The case of Kristnama Chariar v. Mang- 
animal (10), dealt with all the oases and upon a 
review of them and of the law on the subjeot 
istinctly came to the conclusion that a decree 
18 n .°k barred evon with respect to the portion 
•gainst which no appeal had been preferred 
ontu the appeal against the other portion of 
6 “ e oree is finally determined. 

The Full Benoh cases of Gopal Chundar 
Manna v . Gosain Das Kalay (8), and 
rwtnaroa Chariar v. Mangammal (10), woro 
•s under Article 179 of the old Limitation 
o ut shortly before the present Limitation 
o was paesed in 1908, and most of the 
. ^?°. nin K B advanced thoro would seem to 
■oipato the law as at present stands om- 

lN ( n I l0 ‘ J • A- W. N. (18J5) 10: 8 lud. boo. 


bodied in the new Code of Civil Prooeduro 
and the Limitation Aot both of which were 
passed in the year 1903. Rule 33 of O. XLI 
of the new Code, as observed above ; 

enables the Appellate Court to deal with the 

entire decree although the appeal may be as 
to a part of the decree, and also to 
give direction in favour of parties who have 
actually not filed any appeal or objection. 
In this way under the present Code oi 

Civil Prooeduro in an appeal from a 

part of the decree by some of the parties 
the entire decree becomes the subject-matter 
of the appeal. Artiole 182, olause (2) "the 
date of the final deoree or order of the Appel¬ 
late Court, or the withdrawal of the appeal ” 
would seem to apply whore thoro has been an 
appeal from a part or whole of the decree, or 
only when some of the parties to the suit 
have brought the appeal. It does not in any 
way qualify or re6triot the final decree or 
order as is sought for by the appellants. 
The case of Ranjit Prasad Tcioari v. Liamja- 
tan Pandey (11) will to some extont also 
support the view. 

It would thus appear that the plaintiff’s 
right to execute the decree is nob at all barred. 

The view takeD by the learned Subordinate 
Judge is therefore correct, and we dismiss the 
appeals with costs. 

Kulwant Sahay, J —I agree. 

Z. K. Appeals dismissed. 

(11) 37 Ind. Caa. b3a ; 1 r. L W. 1*'7 ; (1017) 
Pat. 118. 
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MADRAS HIGH COURT. 

Referred Case No. 4 of 1923. 
September 26, 1923. 

Present :—Sir Walter Salis Schwabe, 
K.C., Chief Justice, and Mr. Justice Waller. 

D. N. STRATHIE, Esq., M.A., I.C.S., 
COMMISSIONER OF INCOME-TAX, 
MADRAS— Referring Officer 

versus 

M. S. S. CHIDAMBARAM CHETTIAR 

AND ANOTHER—ASSESSEE. 

Income-Tax Act of 1922), s. G8, proviso 2 as 
amended by Income-Tax Act, 1928— Assessment toStijoft- 
taxfor 1921-22 whether can be made in 1922-23— Real 
income liable to Super-tax—Income-Tax Act (VII of 
1918) s. 19, scope of— 

Under tbo Seoond Proviso to seotion G8 of 
tho Inoome-Tax Act, 1922 as amended by seotion 
3 of tho Income-lax Amendment Act 1923 ; 
assessments to super-tax lor 1921-22 on tho 
income of 1921-22 can bo mado in 1922.23 
under tbo heading of adjustment in cases in 
which, daring provisional assessment, proceedings, it 
was found that the assessee’s income was below the 
taxable amount for purposes of super-tax, but tho 
real income is ultimately found in proceedings under 
eeotion GS of Income Tax Aot of 1 j 22 as amended by 
section 3 of tho Aot of 1923 to bo largo enough to bo 
assessed to super-tax. 

Undor section 19 of Aot VII of 1918, if the total.in- 
oojno actually received has beeu ascertained by the 
Collector, the Collector is to compute tho income-tax 
and supor-tax which would have been payable if in¬ 
come-tax and supor-tax had been levied in tho pre¬ 
vious year with roference to the true amount of the 
income so ascertained ; and then tho difference bet¬ 
ween tho sums 90 computed and tho aggregato of tho 
sums already paid by the assessoo for the previous 
year ought to be paid by or refunded to the assesseos 
as the case may bo. 'Iho sum that should have been 
paid for supei-tax in the preceding year, if the right 
figure bad been beforo the Collector, is computed and 
from that is doducted any sum that has already been 
paid for super-tax. If no sum has been paid for super¬ 
tax, thou thore is no deduction to be made. 

Case stated whether undor the 2nd Proviso 
to section 68 of the Income-Tax Act, 1922 as 
amended by section 3 of tho Income-Tax 
Amendment Act, 1923, assessments to super¬ 
tax for l921-l922on the income of 1921-1922 
can he mado in 1922-1923 under the heading 
of adjustment in oases in whiob, during provi¬ 


sional assessment proceedings, it was found 
that the assessee s income was below the 
taxable amount for purpose of super tax, but 
the real income is ultimately found in proceed¬ 
ings under seotion 68 of Income-Tax Act of 

1922 as amended by section 3 of the Aot of 

1923 to be large enough to be assessed to 
super tax. 

The Government Pleader, for the Referring 
Officer. 

Mr. M. Subharoya Aiyar, for the Assessee. 

JUDGMENT. 

Schwabe, C.J. —In this case tho assessee 
made a return for inoomo tax and super-tax 
purposes in the beginning of tho year 
1921-1922. At first, he was assess¬ 
ed both to incomotax and super-tax, 
but ho satisfied the authorities that the 
figure that they had taken was too large, 
and they reduced the assessment down to an 
amount which would involve the payment of 
income-tax only, that is to say, below the 
minimum supor-tax amount. Undor the sohe- 
mo of Income-tax and super-tax then in foroe. 
to be found in Aot VII of 1918, tho Amending 
Acts aud the Super tax Act of 19.0, lor both 
income-tax and supor-tax there was an 
adjustment at tho end of the year; so that, if 
the anticipated income which was based on 
the preceding yoar’s incomo aud was tbo 
basis of tho preliminary original assessment 
was found by the result of the year's trading to 
be wrong—either 'too large or too small—tho 
matter was adjusted by returning auy amount 
overpaid or demanding any amount under¬ 
paid. By tho Income-Tax Aot of 1922, this 
system was abolished for the future ; 
it adopted tho system of making an as¬ 
sessment on tho preceding year s actual 
inoome and treating that as the hypothetical 
incomo for the year of assessment—one which 
could not, as a general rule, be altered. The 
result of that was that, for tho year 1921-1922, 
there would still have to be tho adjustment at 
tho end of the year so as to arrive at the 
propor incomo-tax for that year and that 
the final figure arrived at as the final income 
for that year would also afford a basis for the 
hypothetical income of the next year. As 
this principle of adjusting referred to above 
was to be abolished, the old Acts wore repeal¬ 
ed ; but provision was made for tho transi¬ 
tion year 1921-1922 by preserving certain 
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lections of the Old Act for that purpose and 
that purpese only. The provision is found in 
section 68 of the 1922 Aot as amended by 
Act XV of 1923 the amendment being made 
so that it might be dear that it was intended 
that the provisos to section 68, keeping alive 
certain seotions of the old Act for the purposes 
of assessment for the year ending the 31st 
March 1922, should apply to super-tax as 
well as inoome-tax. 

It is argued that notwithstanding all those 
precautions, what Las happened is this that 
anyone, who having made a return was assess¬ 
ed for a sum less than the minimum on whioh 
super-tax is payable and, therefore, was nei¬ 
ther asked for nor paid super-tax, although in 
fact, it was subsequently discovered that the 
income for that year had been such as to go 
over the minimum, oan escape super-tax alto¬ 
gether. Looking at section, 19 of the Act VII 
of 1918, bo far from that being the case, 
in my judgment, it is quite plain that tho con¬ 
trary was intended. The section has a per¬ 
fectly clear moaning and it is that, if tho 
total income aotually reooived has been ascer¬ 
tained by the Collector, the Collector is to 
oompute the income-tax and super-tax whioh 
would have been payablo if income-tax 
and super-tax had been lovied in the previous 
year with roferenco to the truo amount 
of the income so ascertained ; and then 
the difference between the sum so com¬ 
puted and tho aggregate of the sum3 already 
Paid by the assessor) for tho previous yoar 
ought to be paid by or rofunded to tho assps- 
sees as tho caso may bo. That seems to give 
an easy sum to ho worked out. Tho sum that 
should bavo been paid for super-tax in tho 
Preceding year, if tho right figure had boon 
before tho Collector, is computed, and from 
that is deducted any sum that has already 
been paid for super-tax. If no sum has boon 
paid for Bupor-tax then there is no deduction 
o be made. That is tho perfectly plain 
leaning of tho section and I see no reason 
whatever for tho suggestion that wo have to 
8 r ain tho moaning of that scotion and read it 
aa though them wore a proviso to it, viz., 

. P r °vidod always that, if no super-tax or 
income-tax had been demanded or paid for 

0 Previous year on the provisional assess- 
went then nothing shall be payable for tho 
year of assessment ” It was argued that 
J0 oro the coming into operation of the Aot of 


1922, by reason of the suggested interpreta¬ 
tion of section 19, tho Crown had to have 
recourse, in oases where there had been no 
provision for super-tax, to section 25 under 
whioh the assessee could bo made to pay. 
But it is said that section 25 having been 
repealed by the Inoome-tax Act of 1922, that 
remedy for the Crown is gone. In my judg¬ 
ment, that 'contention also is gone because 
section 25 of the Act of 1918 has now been 
re-enaoted by section 34 of the Act of 1922, 
and section 34 in words applies not only to 
the present and future but to the past. It 
says if for any reason tho income ohargeable 
to income-tax has escaped assessment in any 
year or has been assossed at too low a rate 
the Income-tax Officer can at any time within 
tbo year take the necessary steps. It follows, 
in my judgment, that even if tho assessee 
oould escape under section 19, he would nob 
escape under seotion 34. 

Tho answer to the question referred to us 
is in tbo affirmative. Tbo assessee will pay 
the costs of this reference. 

Waller, J.—I agree and have nothing to 
add. 

V. N. V. Reference answered in 

K. 3. D. the affirmative. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Execution Decree Appeal No. 39 of 1923. 

January 10, 1924. 

Present :—Mr. Daniels, J. C. 

\Mt. JAMWANTI KUNWAR-Judqment- 
Debtor—Appellant 
versus 

Ml . MOIIAN DEr—D ecree-Holder - 

Respondent. 

Civil Procedure Code (Act V of 190-i). 0. XXI, r. 2 
— Execution of decree—Certification of payment, after 
decree has become barred, whetlur revives limitation. 

No time m provided within whioh an application 
for cortilication of a payment must bo mado undor 
O. XXI, r. A of the Civil Prooeduro Code, but 
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suoh an application oannot be made after the period 
of limitation for execution has expired. 

Bhajan Lai v. Chheda Lai, 24 Ind. Cas. 215 ; 12 
A. L. J. 825, relied on. 

The provision contained in O. { XXI, r. 2 of the 
Civil Procedure Code is not intended to enable a 
decree-holder to revive a deoree which has already 
bee3ine time-barred. 

An uncertified payment oannot be reoognised for 
the purpose of saving limitation. 

Bam Sarup v. Jugan Nath Prasad, 15 Ind. Cas. 
523 ; 15 O. C. 234, followed. 

Appeal against the order of the District 
Judge, Sitapur, dated the 4th May 1923, up¬ 
holding the order of the Munsif, Sitapur, dated 
the 18th Ootobor 1922. 

Messrs. Bishcshar Nath and Bishambhar 
Nath, for the Appellant. 

Mr. H. K. Gh)se, for the Respondent. 

JUDGMENT. —The question for deoision 
in this appeal is whether it is open to a de¬ 
cree-holder to certify payment after the period 
of limitation for execution of the deoree has 
expired. In the present case the deoree was 
passed on 10th April 1918. On 17th August 
1921, more than three years afterwards, the 
deoroe-holder presented an application for exe¬ 
cution alleging two intermediate payments 
whioh would bring tho case within limitation. 

On tho same date he also presented a separate 
application asking that those payments might 
bo certified. Both tho Courts below have 
decided in favour of the deoree-holder and the 
judgment debtor appeals. It is quite true 
that no time is provided within whioh an 
application for certification must be made, 
but I agree with the view taken by the 
Allahabad High Court in Bhajan Lai v. Chhe¬ 
da Lai (1), that such an application cannot be 
mado after the period of limitation for execu¬ 
tion has expired. It is settled law that an 
uncertified payment oannot bo reoognised for 
the purpose of saving limitation. Ram Sarup 
v. Jagan Nath Prasad (2). If, therefore, the 
period of limitation is allowed to expire with¬ 
out any application for exooution being made 
the decree becomes dead and no further 

(1) 21 lad. Cas. 215 ; 12 A. L. J. 825. 

(2) 15 lad. Cas. 523; 16 O. C. 231. 


execution proceedings can be taken. It was 
never the intention of O. XXI, r. 2 that a 
decree-holder should be able by a subsequent 
application to revive a decree whioh has al¬ 
ready heoomes time barred. I agree with the 
view taken in the Allahabad case above refer¬ 
red to and I accordingly allow the appeal and 
setting aside the decrees of the Courts below 
dismiss the execution proceeding as time- 
barred. As it appears from the prooeedmg of 
the Court below, that the payments had in 
fact been made, though they had not been 
certified, the parties will bear their own costs 
in all Courts. 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Appeal Against Order 
No. 76 op 1922. 

November 20, 1923. 

Present :—Mr. Justioo Krisbnan and 
Mr. Justico Waller. 

PONNUSWAMY IYER and others— 
Plaintiffs -Appellants 

versus 

DAMODAR HUNSRAJ— Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908), a. 20 (c) — Said 
of goods—Payment by huudis— Overpayment, suit to 
recover—Place of suing—Cause of action, where 
arises—Negotiation of hundi, meaning of. 

Plaintiffs, a firm of morohants at Madras, carried 
on business with the defendant firm at Caloutta. 
'lhe Caloutta firm under tho orders of the Madras 
firm, sent goods to various plaoe3 in the Madras 
Presidency, 'lhe arrangement as regards payment 
was that the money was to be paid either in oash in 
Caloutta or by hundics drawn by defendants in 
Caloutta on the plaintiffs’ firm in Madras. The pay¬ 
ments were made only on the delivery of the 
Railway Receipts whioh wero to be attaoh3d to the 
Hundics and presented to plaintifis firm along with 
the Hundics. In a suit by the plaintifis’ firm against 
the defendant firm instituted in the City Civil Court, 
Madras, for refund of oortain overpayments made to 
the defendant firm, the defendant firm pleaded that 
the Court at Madras had no jurisdiction to entertain 
the suit: 

Held, that a part of the oause of aotion must be 
held to have arisen in Madras both as regards the 
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payment on the huniis and the presentation of 
Bailway Beoeipts, which waa a necessary condition to 
be performed before demand for money. oould be 
made of the Madras firm, and the City Civil Court 
had, therefore, jurisdiction to entertain the suit 
under seottion 20 (c) of the Civil Procedure Code. 

When a firm outside Madras draws huniis on a 
firm in Madras whioh under the oontraot, the Madras 
firm has to honour and pay when presented to them 
in Madras, the payment oannot be considered to be 
made when the hundi is negotiated by the firm out¬ 
side Madras but only when the payment is aotually 
made by the firm in Madras on the hundi. 

Negotiation of the hundi is only a provisional 
method of realising money from persons who are will¬ 
ing to aocept the hundi for a small profit and to take 
the trouble of presenting the hundi to the drawee and 
recovering the money from him. If the hundi is dis - 
honoured the endorsee will of course, have recourse to 
the drawer of the hundi who had endorsed it over to 
him, so that the receiving of the money from an 
endorsee oannot be treated as payment towards the 
oontraot. The paymont beoomes complete only when 
the buyer aotually makes payment on the hundi. 

Mylappa Chetliar v. Aga Mirea Mohatned Shim zee 
51 Ind. Cas. 550 ; 37 M. L. J. 712 ; 2f> M. L. T. 501 ; 
Motilal Pratdbchand v. Surajmal JoharmaU 30 Bom. 
167 ; 6 Bom. L. R. 1039, distinguished. 

Appeal against the order of the City Civil 
Court, Madras, datpd the 14th December 
1921 in O. S. No. 530 of 1920. 

Mr. M. A . Thirunarayanachari , for the 
Appellants. 

Mr. N. Chandrasekara Iyer , for the Res¬ 
pondent. 

JUDGMENT. —This is an appeal against 
the order of the learned City Civil Judge 
returning the plaint in O. S. No. 530 of 1920 
°° k' 8 to he presented to the proper Court, 
fbo learned Judge hold that no part of the 
cause of action arose within his jurisdiction 
and, therefore, passed that order. The suit 
was brought hy the receivers on behalf of a 
hrm in Madras called Kuppuswami Naidu and 
ompany against the defendants, a firm carry- 
'cg on business in Calcutta, for a certain sum 
of money which they claimed, had been over¬ 
paid to the defendants’ firm. Among the pleas 
raised by the defendants’ firm one was that the 
ourt in Madras had no jurisdiction to try the 
"oit and that the suit was properly triable 
on Y. by the Court in Calcutta, where they 
earned on business and where, according to 
em, the whole cause of action arose. 

I C-101 


Tt is not denied that the defendants do not 
reside, or carry on business, or work for gain 
in Madras but the plaintiffs rely entirely for 
their contention that the suit lies here on the 
ground that part of the cause of action arose 
within the jurisdiction of the Madras Court. 
Under section 20 (c) of the Code of Civil Pro¬ 
cedure a suit can he brought where the oauee 
of action arises at least in part, and the ques¬ 
tion we have to deoide is whether the oause of 
action in this suit has arisen at least in part 
in Madras. 

Kuppuswami Naidu and Co., had dealings 
with the Calcutta firm and the way in whioh 
the dealings were carried on was that, on the 
orders of Kuppuswami Naidu and Co., the Cal¬ 
cutta firm was to send goods by rail to several 
places all over the presidency named by the 
Madras Firm (plaintiffs). The oontraot was 
made in Calcutta ; but the arrangement as 
regards payment as stated by the defendants’ 
firm itself in their written statement was that 
the money was to be paid either in cash in 
Calcutta or by hundis drawn by defendants 
in Calcutta on the plaintiffs’ firm in Madras. 
The learned City Civil Judge held that this 
arrangement about payment was an arrange¬ 
ment which was tantamount to payment in 
Calcutta itself; but we are unable to agree 
with the learned Judge on the point. When 
a firm outside Madras draws hundis on a firm 
in Madras which under the oontraot, the 
Madras firm has to honour and pay when 
presented to them in Madras, the payment 
cannot bo considered to ho made when 
the hundi is negotiated by the firm out- 
sido Madras hut only when the payment 
is actually made by the firm in Madras 
on the hundi. Negotiation of tbo hundi 
is ouly a provisional method of realising 
money from persons who are willing to acoept 
the him U for a small profit and to take the 
trouble of presenting the hundi to the drawee 
and recovering the money from him. If the 
hundi is dishonoured, the endorsee will, of 
course, have recourse to the' drawer of the 
hundi who had endorsed it over to him so that 
the receiving of the money from an endorsee 
cannot he treated as payment towards the oon- 
t.raoh. The payment becomes complete only 
when the buyer, in this case the Madras 
firm, actually makes payment on that hundi , 
and such paymont is clearly a paymont made 



802 


INDIAN CASES 


[1924 


PONNU9WAMY IYER V. DAMODAR HUNSRAJ 


in Madras. It i9 true that, in the first three 
instanoes, the money was actually paid by 
the Madras firm through an agent of theirs 
in Calcutta to the defendant ; but that 
arrangement does not seem to have been 
persisted in and subsequent payments were 
all made by the system of the Calcutta firm 
drawing hundis in their own favour and en¬ 
dorsing them to some hundi broker and 
obtaining money from him, that broker taking 
the trouble of presenting the hundis to the 
Madras firm and receiving payment. It may 
also bo mentioned that one other arrangement 
about the payment was that payment was to 
bo male only on the delivery of the railway 
receipts. These railway receipts were to bo 
attached to the hundis and presented to 
Kuppuswami Naidu and Co., in Madras along 
with the hundis when payments of the hundis 
were demanded from them ; so that the pre¬ 
sentation of the railway receipt in Madras 
was also a part of the performance of the 
contract, and was a necessary condition to be 
performed before money could be demanded 
from the Madras firm. 

In these circumstances, it seems to us clear 
that a part of the cause of action must be 
held to have arisen in Madras both as regards 
the presentation of the railway receipts and as 
regards the payment on hundis ; and it would 
follow that the City Civil Court had jurisdic¬ 
tion to try the suit, under seotion 20 (c) of 
the Civil Procedure Code. 

The loarned City Civil Judge has relied upon 
a case reported in Mylappa Clvdtiar v. Aga 
Mirza Mohammad Shirazer.(l) which bethinks 
is a oaso on all fours with the present one, 
but there is a fundamental difference between 
that case and the present one which the 
learned Judge has overlooked. There, although 
payment was by hundis, the arrangement was 
that the hundi was to bo drawn and presented 
to the National Bank of Mandalay along with 
the hill of lading taken in the name of the 
consignor himself; it was to he endorsed over 
to the branch of the National Bank at 
Mandalay and handed over along with the 
hundi to them, they were to make payment 
of the amount claimed on tlie consignor at 
Mandalay. The loaruod Judgos find as a fact 
in that oaso that the National Bank was 

( 1 ) 54 Ind. Gas. 550; 37 M.L.J. 712; 26 M.L.T. 504. 


merely acting as the agent of the Madras Bank 
who were themselves only the agents of the 
consignee at Negapatam and, when the bill of 
lading was endorsed over to the National 
Bank and received by that Bank and money 
was paid to meet the hundi drawn on the 
Bank, the transaction was complete so far as 
the consignor was concerned as the National 
Bank was found to have been aoting merely 
as agents of the Negapatam merchant. It 
was on that ground that the learned Judges 
in that oase held that the payment should be 
taken to be one made in Mandalay and not in 
Negapatam and that, so far as payment was 
concerned, the cause of action did not arise in 
Negapatam, but in Mandalay. Here, as we 
have already stated, all that the 
Calcutta firm did was to draw the hundi on 
the Madras firm and discount it in the 
manner usual among merohants with some ex¬ 
change bank or firm whioh took hundis 
on discount, without being freed from the 
liability of having to repay the money paid in 
case the hundi is dishonoured. The Calcutta 
firm was entitled to discount the hundi with 
whomsoever it pleased. There is no evidence 
that Nantaramdas Atmaramdas, the firm 
whioh aotually negotiated these hundis for 
the Caloutta firm wore aoting as agents of 
the Madras merchants at all. This case is 
therefore, very clearly distinguishable from 
the case in Mylappa Chettiar v. Aga Mirza 
Mohammad Shirazee (1). 

The Bombay case referred to by the learn¬ 
ed Judge, Motilal Pratab Chand v. Surajmal 
Joharmal (2) is a oase where the principles are 
no doubt stated by Tyabji, J., but according to 
those principles if the payment has to be 
made at a particular place, part of the cause 
of action will arise there. 

It will be further noticed that the main 
olaim in this suit is really for the amount that 
had been overpaid by Kuppuswamy Naidu 
and Co., to the defendant company. That 
payment was aotually made in Madras. The 
hundi having been drawn for a larger sum 
than the Calcutta firm was entitled to draw it 
for was presented in Madras and to save it 
from being dishonoured the Madras firm paid 
the excess amount here in Madras, and it is 
mainly for that amount that the present suit is 
brought. 

(2) 90 B. 167; 6 Bom. L. R 1089. 
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It is, therefore, dear to us that the cause of 
aotion did arise in Madras and that the plaint 
should not have been returned for being pre¬ 
sented to another Court but that the learned 
Judge should have tried the suit himself. We, 
therefore, set aside the order of the learned 
Judge and direot him to take the plaint on to 
his file and dispose of the case according to 
law. 

As regards costs the respondent will pay the 
appellants’costs in this Court. All costs in 
the lower Court will be disposed of by the 
City Civil Judge in his final judgment. 

V. N. v. Appeal allowed. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 266 of 1922. 

December 14, 1923. 

Present :—Mr. Justice Walsh and 
Mr. Justice Ryves. 

RAM PRASAD— Plaintiff—Appellant 

versus 

MAHABIR and another—Defendants— 

Respondents. 

Civil Procedure Code ( Act V of 1)08), s. 1 11—Re* 
Judicata between Co-Defendants—Decision oj question 
necessary to give relief to plaintiff . 

An adjudication whioh is neoo^sary to givo tho 
proper relief to the plaintiff, h res judicata as bot- 
ween the co-defondant* as well, provided there is a 
oontliot of interest botwocn tho latter. 

♦v,* Je .* eQ( * ai } t brought a suit against tho appellant for 
no determination of his title t o a liou-o uudor a will, 
and m that suit it was finally decided by the High 
ourt that tho parties wero entitled to shuro equally 
Q tho hou^e. A third party then brought a suit to 
his rights under the will determined, and tho 
o ondant and tho plainliil wore both impleaded as 
e oudanta to tho suit. Tho construction of tho will 
again put in issue and it was decided by tho High 
°urt that tho house belonged to the third party and 
: and that tho defendant had no .^baro 

I 1 j iho plaintiff then brought the present suit 
V*r a declaration that tho docreo of the High ( ourt in 

ilia^h 00 !!^ BU * t was binding on tho defendant and 
* “ad “0 share in the houso in disputo ; 


Held, (1) that the question of the construction of 
the will was direobly and substantially in issue in the 
second suit, and as the decision of that question was 
necessary in that suit in order to give the proper 
relief to tho plaintiff, the decision was res judicata 
between the parties to the present suit who wore oo- 
defendants in the second suit; 

(2) that, therefore, the plaintiff's suit was entitled 
to succeed. 

Appeal from the decree of tho Subordinate 
Judge, Mirzapur, dated tho 30th November 
1921. 

Dr. K. N. Katju , for the Appellant. 

Messrs. Jang Bahadur Lai , Shiva Prasad 
Sinha and Iqbal Ahmad , for the Respondents. 

JUDGMENT. —-This is a matter whioh is 
perfectly simple and straightforward, but 
which by a combination of oiroumstances has 
got into a slight tangle. The whole question 
turns upon the interpretation of a will, about 
which unfortunately there has been a differ¬ 
ence of opinion. But that quostion was finally 
and conclusively determined against the parties 
to this suit, by a judgment of tho Chief Justice 
and Mr. Justice Banerji on the 5th of Dece¬ 
mber 1919. In order to simplify this judgment 
we propose to call the parties merely appellant 
and respondents. Tho appellant and respon¬ 
dents to this appeal wero entitled by a 
will of an ancestor dated tho 10th of April 
1882 to a half share cf a business. A 
controversy has arisen over the meaning of 
the will as to tho houso. The respondent 
brought a suit against tho appellant to deter¬ 
mine that question. It reached the High 
Court in second appeal and every Court was 
against tho appellant, and it was deoided by a 
single Judge of this Court in May 1916 that 
tho house belonged to tho parties in equal 
shares, half and hall. That decision was final 
and binding upon the parties for tho time 
being. But when tho respondent, who had 
been successful in that suit, started to enforce 
his rights in the execution court, the usual 
tedium quid appeared \ipou the soeuo in the 
character of a separated membor of tho joint 
family to which the appellant had belougod, 
and ho claimed u< successfully in tho execution 
Court his half share in this property which 
lmd been jo i.t and had been partitioned to 
him. That was a sort of jus lerlu indepen¬ 
dently of any decision in tho piovious litigatiou f 
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If he was right, the decree in the previous 
litigation could only operate upon the balance 
which was left after his rights had been 
separated and given to him. Thereupon he 
brought a suit claiming his share of which he 
had been deprived in the execution court, and 
he made both the appellant and the respondent 
parties to that suit. In that suit the inter¬ 
pretation of the will undoubtedly came 
substantially into question. The suit oould 
not .be decided without interpreting the will, 
and as you oannot interpret half a document, 
it necessarily followed that the interpretation 
adopted in that suit would not only affect the 
rights of Sheo Pra6ad but also the rights inter 
se of the appellant and respondent who were 
thou oo-defendants. So that as regards the 
interpretation of the will, the following princi¬ 
ple of law, which nobody is ‘■concerned to 
dispute, oamo into play. As regards oo- 
dofondants, adjudication whioh is necessary 
to give the propor relief to the plaintiff, is res 
judicata as between the co-defendants as well, 
provided there is a oonllict of interest. In the 
end that suit also roaohed tho High Court 
and Mr. Justioo Ryves before whom the appeal 
in second appoal came, was of opinion that 
the interpretation of the will in the previous 
suit on appeal was erroneous. Ho referred it 
to two Judges, it ultimately came before the 
Chief Justioo and Mr Justioo Banorji who in 
tho decree we have already referred to dated 
the 5th December 1919, held that the previous 
interpretation of the will was erroneous 
and that tho houso had been bequeathed to 
the appellant sololy, the result of whioh was 
that the plaintiff in that suit was entitled 
to his share and tho appellant to what was 
left. It was not necessary on that occa¬ 
sion to go into tho consequences of the 
decree which was passed. It was a mat¬ 
ter whioh might be left, if tho Court 
thought fit, to be dealt by arrangement bet¬ 
ween the parties themselves, or by any other 
Court which might have to interport the 
efleot of that decree. The High Court might 
on that occasion have given a declaration as 
between the two co-delendants as to their 
rights. It had in fact expressed those rights 
in so many words. It was not asked to do 
more. Tho parties wen left to their existing 
rights. Those rights are not difficult to state. 
J-iom the 5th Dtciuiher tho appellant had 
^is half share, Slreo l'arshad had his half 


share. The respondent was out in the cold. 
But inasmuch as the decree of the High Court 
of 1916 was not affected by the decree of the 
High Court of 1919, it remained pro tanto good 
and anything done under it was pro tanto 
valid. Something had been done under it. 
The respondent had not slept upon his rights. 
He had done his best to enforce them as the 
result of his triumphant but temporary success 
in 1916, and he brought one Buit for rent in 
1917, which ended in a compromise, and 
even after December 1919 he applied to the 
execution court, namely in March 1921, to 
execute his decree, whioh, although he never 
ought to have obtained in the light of what 
the High Court had subsequently held, he 
still enjoyed as the result of the 1916 deci¬ 
sion. The Subordinate Judge who dealt with 
that execution proceeding took a perfectly 
right course. It was pointed out to him by 
tho appellant before us that there was a sub¬ 
sequent decision whioh showed that the res- 
pondant ought not to have recovered that 
decree. Ho declined to fall into the trap 
which was laid for him. His business was to 
execute the decree and to deoido any legal 
grounds whioh might be raised iu objection to 
its execution, and although in giving his reasons 
ho indulged in certain dicta, which is the way 
of Judges who are unfortunately expected, 
oven if not compelled, to give reasons for what 
they do, dicta which wo are bound to say we 
should probably have expressed ourselves as 
one of our reasons for tho order, with refer¬ 
ence to the stato of things created by the 
decision of the High Court, in substance he 
expressed that tho prior deoision of the High 
Court was res judicata and binding npon the 
parties, and Mr. Jang Bahadur Hal on 
behalf of the present respondents, relies upon 
those dicta as amounting in themselves to res 
judicata binding upon tho appellant before us. 
Ho might have appealed from the order of tho 
execution court. Ho did not. Therefore, says 
Mr. Jang Bahadur Lai, everything whioh the 
Judge said in his judgment is binding upon 
tho appellant for ever. But of course that is 
not so. Tho question of whether tho previous 
proceedings were res judicata betwoen the 
parties was not either direotly or substan¬ 
tially iu issue iu tho execution oourt. J-b° 
later decision of tho High Court differing f roU | 
tho prior decision, as wo have already pointed 
out, left the existing decrees untouched, I he 
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execution court bad to execute such decrees in 
accordance with the law without regard to 
what any Judge might have said or done in 
some other suit which was not before it. 
But in the light of this somewhat inoongruous 
state of things, namely, that a party who had 
been declared by the High Court to have no 
interest whatever in the property was still 
successfully executing decrees which gave him 
the profits thereof, it is not surprising that 
the appellant looked round to see how he 
could right the wroDg, which it undoubtedly 
was, and he brought the present suit. For the 
moment we will pass by the criticisms whioh 
the respondents' Counsel, Mr. Jang Bahadur 
Lai has based upon the form of the relief 
claimed. The substanoe of the matter is a 
suit to deolare in his favour as against the 
respondents, with reference to this much 
debated point, the rights whioh had been es¬ 
tablished in his favour by the subsequent 
decision of tho High Court, and he started 
upon that suit undoubtedly with the object of 
enforcing in his favour that decision and of 
doing so by means of tho principle of res 
judicata whioh in his view under section 11 
of the Code made the decision of tho 5th of 
December 1919 binding upon the respondents. 
In the decision of that question, which was 
really the only question in suit, the lower 
Courts have gone off the line. The question 
substantially and directly in issue in tho prior 
litigation which ended in the decree of Decom¬ 
ber 1919, was, what were tho rights of the 
parties in respect of the house under tho will ? 
Ihe absonco of Sheo Prasad from tho first suit, 
and the fact that the second suit only 
related to half the house, are both irrelevant. 
Ihe greater includes the less, and a decision 
as to the whole house, of course, includes 
a decision as to tho half, and it was impossible 
to deoido the issue in Sheo Prasad's suit whioh 
onded in tho decree of December 1919, with¬ 
out deciding tho rights over tho wholo house. 
Wo come without hesitation to tho couolusion 
that the decision with regard to tho interpre¬ 
tation of the will, and, therefore, tho devolution 
of the wholo house, was substantially and 
directly in iesuo between tho appellant and 
respondents as oo-dofeudants iu .Shoo Prasad’s 
®uit within the meaning of section 11, and 
that, therefore, both tho lower Courts have 
°omo to u wrong decision aud that the plauit- 
l ff is entitled to succeed iu this appeal and 


substantially in the suit. We now come to 
tho question as to the form of the relief. 
Mr. Jang Bahadur Lai with regard to this 
has taken a good point. The plaintiff claims 
that the decree in No. 455 of 1914 which has 
been wrongly passed may be cancelled: Put¬ 
ting this into plain English, it is asking the 
Munsif to cancel a deoree of a single Judge of 
the High Court which, as we have already 
said, is dangerously near to contempt of court, 
and it is clear that the Munsif was not disposed 
to do it. Mr. Jang Bahadur Lai for the respon¬ 
dents now contends that he has not decided 
the issue at all. But in asking for this relief 
the plaintiff either by good luck or judgment 
happens to have put in the necessary words 
which entitle U6 to do justice in the case. He 
says that under the will, dated the 10th of 
April 1882 the defendants have got no right 
in the house known as Arhalwala. That is 
really what he was trying to do, namely, to 
establish that the decree of the 5th of Decem¬ 
ber 1919 was binding upon the respondents, 
that tho respondents had no right to the house, 
and that, therefore, ho, the plaintiff, was entitl¬ 
ed to a declaration that ho was, and the fact 
that ho put in an ancillary claim which it was 
impossible for the Court to grant, does not in 
our viesv disentitle him to what is obviously 
just and right in the circumstances as they 
now exist. Though it may be useless, wo 
think it right to indicate to the parties our 
view of bow matters should for good and all 
rest between them. Tho respondents are 
dearly entitled in our opinion to the fruits of 
what they havo been able to recover as 
the result of tho decision in their 
favour in 1916 without qualification. That 
is to say as rogards any decision in execution 
proooediugs taken ovon after tho 5th of 
December 1919, tho status quo is to oontinuo. 
On the other hand as tho result of this 
deoision tho plaintiff is not entitled in law to 
restitution of anything whioh ho may have 
paid in tho meantime. But as from to-day tho 
decreo of 1916 aud any proceedings in tho 
lower or execution courts based thoreou must 
bo regarded as at an end. Mr. Jang Bahadur 
Lai has very naturally pressed upon us on 
behalf of his clionts that wo ought to remit 
tho case for the determination of othor issues. 
Technically lie possesses this right, but we 
have gone into the matter very thoroughly aud 
we aro convinced that no further issue remains 
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to be determined. Furthermore there was 
an agreement between the gentlemen conduct¬ 
ing the case on either side in the Munsif’s 
Court that no oral evidence should be produced. 
This creates an estoppel. The appeal must be 
allowed and the plaintiff’s suit decreed in the 
terms of this judgment with costs here and 
below including in this Court fees on the 
higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 
No. 22 of 1922. 

August 28, 1923. 

Present :—Mr. Justioe Spencer and 
Mr. Justice Devadoss. 

K. C. MANAVIKARAMAN alias 

ANJUN RAJA AVERGAL— Plaintiff 

—Appellant 

versus 

N. C. ANANTHANARAYANA AYYAN 
and others—Defendants 
—Respondents. 

Civil Procedure Code (Act V oj 1908) ss- 21.37, 88, 
39— Execution oj decree—Transfer oj jurisdiction— 
Court competent to execute decree—Objection to juris¬ 
diction taken in appeal, whether ca» be entertained. 

No Court can execute a deoree, in which the sub¬ 
ject-matter of the suit, or of the application for exe¬ 
cution, is property situate entirely outside the looal 
limits of its jurisdiction. 

Degg Dunlop & Co., v. Jagannath ilarwari, 11 Ind. 
Cas. 117; 14 C. L. J. 228 at p. 231; 39 C. 104; 16 0. W. 
N. 102, relied on. 

In all cases, whore between the passing of the 
decree and the executing of it, the jurisdiction over 
the subject matter of the decree has passed to another 
Court, the Court pissing the decree must send it for 
execution to the Court which has territorial jurisdic¬ 
tion ovor the subject-matter of the decree. Whore, 
however, the judgment debtor fails to take objection 
to the jurisdiction of the Court which passed tho 
docreo to oxecuto tho decree, and tho objection is 
takou for tho first time in tho Appsllato Court it 
should not bo eutortaiued. 


Semble :—The provisions of section 21 of the Civil 
Procedure Code are applicable to execution proceed¬ 
ings. 

Appeal against the order of the District 
Court, South Malabar, dated the 2l6t Novem¬ 
ber 1921, in A. S. No. 480 of 1921, preferred 
against the order of the Court of the Subor¬ 
dinate Judge, Ottapalam, dated the 11th April 
1921, in E. P. No. 136 of 1920, in O. S. No. 6 
of 1919. 

Mr. K. P. M. Menon, for the Appellant. 

Messrs. G. V. Ananthakrishna Aiyar and 
P. S. Narayanaswami Aiyar , for the Respon¬ 
dents. 

JUDGMENT.— In O. 8. No. 6 of 1919, a 

decreo for redemption of a kaoom demise was 
passed by the Subordinate Judge of Ottapa¬ 
lam, on March 5th, 1920. An execution petition 
was filed on August 6th, 1920, for having a re¬ 
valuation made of the improvements and for 
delivery of tho property. On the 1st Ootober, 
1920, tho place where the mortgaged property 
was situated, was transferred from the juris¬ 
diction of the Ottapalam Subordinate Judge’s 
Court, to that of the Palghat Subordinate 
Judge's Court. The Subordinate Judge of 
Ottapalam disposed of the execution petition, 
and in the course of so doing, bo ordered on 
tho 16tL December, 1920, that there should 
be a re-valuation of the property, and on the 
11th April, 1921, he ordered that a warrant 
for delivery of the property should be issuod, 
returnable on the 21st June 1921, and he 
adjourned the further hearing of the petition 
for disposal of other matters referred to 
therein. 

On appeal to the District Judge, an objec¬ 
tion was taken for the first timo to the juris 
diotion of the Subordinate Judge of Ottapalam 
to pass an order for delivery of the property, 
after the executing Court had lost jurisdiction 
over the locality, where the property was 
situated. This objeotion was upheld by the 
District Judge and the lower Court’s order 
was set aside. 

It is clear from the above dates that both 
at tho time of passing the decree and at the 
time when the execution petition was present¬ 
ed, the Ottapalam Sub-Court had territorial 
jurisdiction over the subject-matter of the 6Uit. 
It follows, therefore, that the Ottapalam 
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Court wag “ the Court which passed the 
deoree," within the definition, in section 37 
(d), Civil Procedure Code. Seotion 38 provides 
that: 

“ a decree may be exeouted, either by the 
Court which passed it, or by the Court to 
whioh it is sent for execution.” 

Seotion 39 (c) provides that the Court, 
whioh passed the deoree, may, on the decree- 
holder’s application, send it for execution to 
another Court : 

“ if the decree directs the sale or delivery 
of immoveable property, situate outside the 
local limits of the iurisdiction of the Court 
which passed it.” 

As Mukerjeo, J , has observed in Begg Dun¬ 
lop and Co. v. Jagannath ftlarwari (1) these 
provisions read together plainly indicate the 
general principle that no Court can execute a 
decree, in whioh the subject-matterof the 6uit, 
or of the application for execution, is property 
situate entirely outsido the local limits of its 
jurisdiction, and he quotos the Full Bench 
decision of the Calcutta High Court in Pretn 
Chand Dey v. Mokhoda Debt (2) in support of 
this elementary principle. Wo are not inclined to 
accept the suggestion that section 38 makes it 
optional to a Court to oxecute its own decree, or 
to transmit it to tho Court, which has territorial 
jurisdiction, if tho original Court has lost juris¬ 
diction over the subject-matter of the suit. A1 
though the words in section 39 are “the Court 
may send it for execution,” we think that in 
all cases the Court should send its decree to 
the Court which has territorial jurisdiction, if 
between tho passing of the decree and tho 
executing of it, the jurisdiction has passed to 
another Court. In this view of tho case, it is 
unnecessary to canvass tho correctness of tho 
decision of the Full Bench of tho Calcutta 
High Court, in Prem Chand Dey v. Mokhoda 
Debi (2), to tho effect that a Court has no 
Jurisdiction, in execution of a decree, to soil 
Property, over whioh it has no territorial 
Jurisdiction, at tho time when it passos tho 
order of sale. 

In tho preeent ca=e, the objection to 
Jurisdiction was not taken in tho executing 
court, but was taken for tho first time in the 
grounds of appeal to tho lower Appellate 

(1) 11 Ind. Caii. 417 ; 11 G. I- J. 228 at p 231 ; 

101 : 16 C - W. N. 102 

' 2 ) 17 C. 6JJ at p. 703 ; 8 Ind. Dec lN. S ) 1003. 


Court. The question, therefore, arises whe¬ 
ther the submission by the defendant to the 
jurisdiction of the Otbapalam Subordinate 
Judge’s Court cures its want of jurisdiction. 
There can be no doubt that under section 21 
of tho Civil Procedure Code, such an objec¬ 
tion will not be admissible, if it is not raised, 
to the trial of a suit by a Court, which has 
no jurisdiction over the place of suing. This 
section makes it imperative that Buoh objection 
should be taken in tho Court of 6rst instance 
at the earliest possible opportunity, in any 
oase, before issues are settled; and there must 
further be a consequent failure of justioe for 
sustaining the objection. 

The respondents’ pleador has oonceded that 
ho submitted to the jurisdiction of the Otta- 
palam Court, so far as it issued directions for 
re-valuing the improvements, that being a 
matter, which the executing Court has juris¬ 
diction to dispose of, undor section 6 of the 
Malabar Compensation for Tenants’ Improve¬ 
ments Act. There is nothing in the statement 
put in by the first counter-petitioner at the 
time of execution or in tho B diary, to 6how 
that he took this objection, ovon at the stage 
when dclivory was ordered. 

The quo6tion whothor seotion 21 of the 
Civil Procedure Code is applicable to execution 
proceedings was referred to a Full Bonoh, in 
Zamindar of Ettiyapuram v. Chidambaram 
Chetty (3), but was not directly deoided. 
From tho order of reference by Seshagiri 
Aiyar, .1., and from tho opinion of Sir John 
Wallis, C. J., it appends that both those learn- 
od Judges were inclii ' t .o extend tho same 
principle to execution pioi -flings ; bub thoy 
decided the case upon othor considerations, 
which wore that in oxecution no party bad a 
right to question tho correctness of tho decroo, 
which was being executed, or the jurisdiction 
of the Court which passed it Following this 
Full Bench decision, in C. R P. No. 372 of 
1921, one of us applied the samo prinoipleito an 
objection to jurisdiction, whioh was taken only 
in the executing court. 

We aro of opinion that the objootiou in tho 
present oaso is ono of form only and not of 
suhstancj. Tho District Judge's order will 

(3) 58 Iu<l. G.is. 871 ; 13 M. G75 ; 1‘2 L. W. 217; 
(1 »20) M. W. N. IGO : 28 M. L. T. 75; 3) M. L J 203 

(!’■- R ). 
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only have the effect that the property will 
have to bo re delivered to the defendant, and 
then it will be open to the plaintiff to apply 
to the Palghat Subordinate Court, for a fresh 
order for delivery, and all the formalities of 
issuing a commission and handing over 
property by means of an amin will have to be 
repeated, without any advantage to any one. 

In the circumstances of the case, as the 
defendant took no objection at the time but 
submitted to the jurisdiction of the executing 
Court and only raised this objection, after the 
order had been passed, we think that the 
District Judge would have boon well advised 
to have refused to allow such an objection to 
be taken in appeal and that ho should have 
declined to interfere with the executing 
Court's order, upon an objection which was 
utterly devoid of merits. 

In this vio.v, wo sot aside the Distriot 
Judge’s order and restore the order of the 
Subordinate Judge with costs hero and in the 
Distriot Court. 

Z. K. Order set aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2170 of 1921. 

November 13, 1922. 

Present :—-Mr. Justice Martineau. 

RATiLA and others—Plaintiffs 
— Appellants 
versus 

HARNAM SINGH and others— 
Defendants—Respondents. 

Appeal, second—Judgment based solely on result of 
local investigation by Trial Court, legality of. 

A judgment should not be based solely on the 
result c,f a personal local inspection made by the 
judge. 

Syed Ahmed Saheb Shulari v. The Magnesite Syndi. 
calc Limited, 29 lnd. Cas. 60; 2 L. W. 4 60 ; 17 M. L. 
T. 367; 28 M. L. J. 598; 39 M. 5Ql. relied on. 


Judge of the Court of first instance oannot be 
sustained in seoond appeal. 

Appeal from the decision of the District 
Judge, Hoshiarpur, dated the 13th June 1921. 

Mr. Fakir Chand, for the Appellants. 

Mr. Badri Das, for the Respondents. 

JUDGMENT. —My order of the 8th 

April last, remanding the case for an inquiry 
as to when the house was built will be read 
as part of this judgment. The finding of the 
learned District Judge is that the Kothas were 
built only 2 or 3 years before the suit. 

It is contended for the respondents that 
this finding is not based on evidence. The 
contention is correct. There is no doubt 
oral evidence produoed by the plaintiffs to 
show that the house was built within six 
years of the suit, just as there is oral evi¬ 
dence on the other side as to its having been 
bulit more than six years ago, but the Courts 
below have not relied on that evidenoe, 
which, as the learned District Judge observes, 
is mostly interested. The finding of the 
learned Judge is based solely on tho opinion 
expressed by tho Munsif from an inspection of 
the spot. In Dioarka Prasad v. Makhu Lai 
(l) it was held that the judgment of a lower 
Appellate Court based entirely on a local in¬ 
vestigation conducted by the Judge of tho 
Court of 6r6t instance cannot bo sustained 
in second appeal. It was also ruled in- 
Sycd Ahmed Saheb Shulari v. The Magnesite 
Syndicate Limited (2) that a judgment should 
not be based sololy on the result of a personal 
local inspection made by the Judge. I must 
hold, therefore, that the finding of tho lower 
Appellate Cou r t cannot be supported as it is 
not based on legal evidence. The result is 
that the suit must fail, the plaintiffs not 
having discharged tho onus which lay upon 
them. 

The appeal is accordingly dismissed with 
costs. 

z. K. Appeal dismissed. 

(1) 52 lnd. Oas. 211. 

(2) 29 lnd. C'a>. 60; 2 L. W. 460; 17 M. L. T 397 ; 
28 M. L. J. 698. 


The judgment, of a lower Appellate Court based 
entirely on a looal investigation conducted by the 
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MADRAS HIGH COURT. 

Original Side Appeal No. Ill op 1922 
August 27, 1923. 

Present :—Sir Walter Salis Schwabe, K. C., 
Chief Justioe, and Mr. Justice Krishnan. 

ABURUBAMMAL — Appellant 

versus 

The OFFICIAL ASSIGNEE op MADRAS— 

Respondent. 


250; Puntnthavclu Mudalia t v. Bhashyam Ayyangar f 
25 M. 406 ; 12 M. L. J. 282 ; Colonial Bank v. 
Whinney. (1837) 11 A. 0. 426 ; 56 L. J. Ch. 43 ; 65 L. 
T. 362 ; 34 W. R. 705 ; 3 MarrelL 207, followed. 

Where a letter is proved to be posted to the right 
address, a presumption arises that the letter was in 
faot reoeived by the addressee. 

Per Schwabe, C. J.—Even if the letter of the gar- 
mishee's vakil \va9 not reoeived by the insolvent the 
oonsent of the garnishee to the insolvent’s possession 
of the car was proved to have been determined by her 
instructions to the vakil to send the letter and the 
sending of that letter and this was enough to take 
the case out of section 52 of the Presidenoy Towns 
Insolvency Aot. 


Presidency Towns Insolvency Act (111 of 1909), s 52, 
applicability of—Legal and equitable interests—Repu¬ 
ted ownership of eguitablol interest—Withdrawal of 
consent—Letter posted to correct address—Presumption. 


Under the terms of an agreement an insolvent 
gave the garnishee his motor oar a* security for an 
advance of Rs. 3,000. The insolvent was to have the 
right to use the oar and keep it in good order and de¬ 
liver it up on demand. 1 he loan was also secured 
by a pro-note of the insolvent and another person. 
Some months later the garnishee sent a letter to the 
insolvent through her vakil demanding under threat 
of oriminal proceedings that the car should be return¬ 
ed to her. Three months thereafter the insolvenoy 
proceedings commenoed, and the Official Assignee 
olaimed the cm free from any charge, under sootion 52 
of the Presidency Towns Insolvency Aot. 


Held ( 1 ) that the insolvent was the legal owner 
of tho oar and the garnishee the true owner of the 
equitable interest therein ; (2) that tho insolvent who 
bad the power to use tho oar was the reputed owner 
of the equitable interest within the raevning of seo- 
tion 52 of the Prosidenoy Towns Insolvenoy Aot, but 
that the letter of the garnishee's vakil demanding the 
return of the oar was a sufficient determination of the 
oonsent of the true owner of the equitable interetst ; 
'y *bat the insolvent had thus ceased to be tho reput- 
f u Vnec *be equitable interest with tho cousont 
0 true owner at the time of tho oommenoement 
of the insolvency and sootion 52 of the Prosidenoy 

owns Insolvenoy Act was, therefore, inapplicable to 
this oase. 


7ho words “true owner" in seotion 52 of the 
foudeuoy Towns Insolvenoy Aotioolude the owner of 
n 0( I ul fcable interest and there oan also be a reputed 
r ?? Gr °* interest. Hut it is essential for seotion 
^ to apply that tho insolvent should at tho oom. 
whv,° 0 u ieQ t °* fc k Q insolvency bo tho reputed owner 
, 0 00Q * eQ t of the true owner and the question 

other tho true owner was at that time oonsonting 
not to the reputation of ownership to the reputed 
°wner i a a question of faot. 

Mercantile Dank of India Ltd., Madras v. The 
vjjtctal Assignee of Madras, 35 Ind. Cas. 943; 3j .M. 

I 0-102 


Appeal from the order, dated the 11th 
September 1922, of Mr. Justioe Coutts 
Trotter in the exercise of the Ordinary 
Original Insolvency Jurisdiction of the High 
Court in Insolvency Petition No. 100 of 1922 
in the matter of C. Cunniappa Mudaly, an in* 
solvent. 

Mr. K. Sanjiva Kamath, for the Appellant. 

The Official Assignee of Madras, for the Res¬ 
pondents. 

JUDGMENT. 

Schwabe, C. J. —By an agreement in writ¬ 
ing dated the 2nd August 1921, the insolvent 
purported to give to the garnishee his motor 
oar as security lor au advance by her to him 
of Rs. 3,000. It was a term of the agreement 
that the insolvent should have the right to use 
the oar and should keep it in good order, and 
deliver it up on demand. He also agreed that, 
if ho exoroisod any acts of ownership over the 
oar, he should be oriminally liable, a stipula¬ 
tion which cau have no effeot in law. 

Tho othor relevant faots arc that the loan 
was also secured by a joint promissory note 
of tho insolvent and another renewed on No¬ 
vember 9, 1921 to the end of January 1922, 
and that by a letter, dated February 10, 1922 
from her vakil, she demanded from the insol¬ 
vent under threat of oriminal proceedings that 
the car should bo returned to her. Tho com¬ 
mencement of the insolvenoy was in May 
1922. 

On those facts it is contended by the Offi¬ 
cial Assignee that he is entitled to the oar free 
from any ohargo in favour of the garnishee as, 
being at the oommenoomenb of the insolvenoy 
with tho oonsent of the true owner in the pos- 
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session, order and disposition of the insolvent 
in his trade or business, and therefore under 
section 52 of the Presidency Towns Insolvency 
Act, the property of the insolvent, divisible 
amongst his creditor?; and it has been so held 
by Coutts Trotter, J. 

Now the legal owner of the property throu¬ 
ghout was the insolvent, but the garnishee was 
the owner of an equitable interest in the pro¬ 
perty. It has been held on the true interpre¬ 
tation of section 52 aud of the same words in 
the English Banlcuptcy Acts, that the words 
‘true owner’ include the owner of an equit¬ 
able interest and that there can also be a re¬ 
puted owner of that interest and that reputed 
owner oan be the insolvent himself, that 
is, the legal owner of the property see The 
Mercantile Bank of India Ltd., Madras v. The 
Official Assignee of Madras (l), following the 
judgment of Bhashyatn Iyengar J. in Panin - 
thaveln Mudaliar v. Bhashyam Ai/i/ayigar (2), 
and soo the English cases sot out in Williams 
on Bankruptcy, 12th Edition at p. 217. In 
Colonial Bank v. Whinney (3) it was held that 
where there was an equitablo mortgage of 
shares by the deposit of the shares certificate 
and a blank transfer, the registered share¬ 
holder remaining the legal owner, the depositee 
got an equitablo interest and that another 
person oould be the reputed owner of the equit¬ 
able interest. 

The result is that in this case the garnis¬ 
hee must bo taken to be the truo owner of 
the equitablo interest in this case con¬ 
ferred by the agreement of August 2, re¬ 
ferred to abovo; but the car being left in the 
possession of the insolvent with power to use 
it to all appoaranoo as though it were his 
own, ho had become the reputed owner. But 
it is ossontial for the section to apply that ho 
should at the commencement of the insol¬ 
vency bo the reputed owner with the consent 
of the truo owner. Now the question is whe¬ 
ther the truo owner was at that time consent¬ 
ing or not to the reputation of ownership to 
the reputed owner aud that is a quostion of 
fact. In this caso the letter of February 10, 
1922 is in very plain language : “ Under in¬ 
structions from Mrs. Appuruppammal I call 

( 1 ) 35 Iu.l 912 ; 9) M. 250. 

(2) 25 M. 405; 12 M. L. J 282. 

(3) (1887) 11 A. C. 420; 5fi L. J. Cli. 18 ; 55 L. Ti 
382 ' 34 W. R- 705 ; 8 Marcel 1 207. 


upon you to forthwith return the car which 
has been given as security for the amount you 
have borrowed from her and which you have 
taken promising to return when demanded. 
You have not returned the oar when demand¬ 
ed by her. Please take notioe that, if the 
car is not sent at onoe, oriminal proceedings 
will at once be instituted against you. ” I 
should infer from the terms of the letter that 
there had been a previous demand made ver¬ 
bally by the garnishee herself. But, however 
that may be, there is in this letter a very 
definite demand for the return of the oar. The 
evidence is that that letter was posted, and it is 
quite clear that it was so posted beoause a 
certificate from the post offioe to that effect is 
produced before the Court. It is suggested by 
the learned Judge that it is possible that the 
lottor was not delivered to the insolvent and 
that it is possible that, although not'delivered, 
it did not come back to the Dead Letter Offioe 
through, what the learned Judge speaks of as 
the vagaries of the Madras Post; but the in¬ 
solvent was called as a witness and he did not 
deny the receipt of that letter, though it is 
true ho was nob asked whether he had received 
it or not; and I fail to sec how the learned 
Judge was justified in coming to the con¬ 
clusion on that evidence that it has nob been 
received beoause the presumption is that a 
letter whioh is proved to bo posted and 
posted to the right address is in fact received 
by the recipient. Speaking entirely for myself 
I have always looked upon, aud I shall always 
look upon with the gravest suspicion the 
evidence of a man who comes to Court and 
says that he has nob received the really 
important letters in the caso, because al¬ 
though it is possible, I should require some¬ 
thing more beforo I should be ready to find 
that the ordinary course of evouts has been 
departed from in so convenient a way. I 
must, therefore, find that that lotber was in 
fact received. 

If it was received, there oan be no doubt in 
my mind that there was a determination of 
the conseut of the truo owner at that date. I 
should add that in my view eveu if that letter 
was not received, I should inoline to the view 
that the consent was proved to have been 
determined by the instructions to the Vakil to 
send that letter and the sending of that letter 
by him. It is possible that after that date 
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the consent was in some way renewed and I 
confess that I should like to have a very 
muoh more clear explanation than I have 
got why nothing was done in the matter 
between February 10, and May. The garni¬ 
shee gives evidenoe, and a considerable body 
of evidenoe, that she took most active steps 
thereafter to take possession of the motor 
car and to deal with it as her own, but that 
evidence is not believed and wo are not in a 
position to do anything elso than to accept the 
learned Judge's view, that it was not accept¬ 
able evidenoe. But he does not hold that 
after February 10, there was any act by her 
showing consent to further possession by the 
insolvent, nor do I think we ought so to find. If 
the insolvent had come into Court and stated, 
I got that letter but after that date the lady 
oame to see me and she said “ very well, go on 
using the car while I hud a purchaser " or 
something of that kind, that would be suffi¬ 
cient to say that this lotter was not a dual 
and conclusive withdrawal of consent. But 
I can hud nothing at all in the evidenoe to 
amount to anything of that kind. That 
being so, I think we must take that letter 
demanding the return of the car under throat 
of oriminal proceedings if not complied with, 

as a sufficient determination of the garnishee's 
oonsent. 

In these oircumstances this appoal must bo 
allowed. In the ordinary courso au order 
would be made directing the return of tho car 
y the Official Assignee to tho garnishee, he 
01 1 course, if so advised, being entitled to 
redeem it as representing the insolvent on 
payment of Re. 3.UUU and iutercst thoreon at 

« Promissory note rate and costs. Wo are, 
however, informed that the Oilioial Assignee 
as spent money on tho car during tho time m 
W lob it has been in possession on repairs or 
improvements and that it is still worth le 63 
‘an 3,000. He is, therefore, entitled to 
ret charge for what he has spent on tho 
car. I robably the best courso to adopt would 
nat he sells the ear aud deducts from 

o sale price tho amount spent by him on 
cpuiis and hands over tho balance to tho 
^■rnishee who will bo entitled to piovo as 
j. U Ul| 8ecured creditor lor any balance uu«j 
it • 1<Jr ’ ^ kh° garnishee desires the car 

b IB . °l ,ou her to pay tho amount spent 
iin Assignee on repairs and 

provements of tho car and hayo thy car. 


She must have her costs here aod below. She 
must elect which course she will adopt within 
14 days of the Official Assignee informing her 
of the amount of his expenditure. There will 
be liberty to apply. 

Krishnan, J.—It is clear from the authori¬ 
ties that have been noticed in the judg¬ 
ment of tho learned Chief Justice that in 
section, 52 (2) (c) the words ‘ true owner ’ 
include the owner of an equitable charge like 
the one which the garnishee has over 
tho motor car in this case. It is also clear 
that the person who is really tho owner of 
tho car can Ire a reputed owner of the equita¬ 
ble charge, aud that section 52 (2) (cj will 
apply to 6uch a case as that. But there is 
another term in the section which has to be 
considered before we can apply it to the facts 
of this case, and that is that the car should 
have been in tho possession of tho reputed 
owner, in this caso tho insolvent, with the 
consent aud permission of tho true owner, 
viz., tho garnishee, at the dato of the insol¬ 
vency. By tho letter of February 10, 1922, 
that has been referred to by tho learned 
Clnel Justice, it was clearly intended to put 
an end to tho cousout which the garnishee 
hud originally given to tho insolvent keeping 
possession ol his car aud that that letter was 
posted to tho right address there can bo no 
doubt because thoro is the certificate of post¬ 
ing produced, aud tho presumption in law is 
that the letter reached tho hands of the 
addressee, who is tho insolvent in this caso. 
Tho insolvent, when called as a witness did 
not deny tho receipt of tho letter, ueithor side 
having put tho pond to him, thus tho presump¬ 
tion remains, aud wo must take it, that tho 
lotter reached tho hands ol tho insolvent, 
beloro tho dato of tho insolvency. That of 
course determines the original consout that 
had been given by tho garnishee, tho truo 
owner, i uo nut propose to oxpross any 
opinion on the question whether, when such a 
withdrawal ol consent is not communicated to 
tho person Irom whom the consent is with¬ 
drawn, such withdrawal will bo ellectivo or 
not, lor that is a more dillicult question to 
drcuio und it doos not require decision in this 
caso. 1 niu in agreement with tho learned 
Chief Justice, that the fitter was actually 
received by tho insolvent, and that being so, 
tho one essential condition ol the section that) 
tho imputed owuyr must at thy oommynyy- 
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menb of the insolvency have had possession 
or disposition of the article in question with 
the oonsent and permission of the true owner 
fails. If section 52 (2) (c) does not apply, 
then it is quite clear that there is no other 
ground on which the Official Assignee can be 
allowed to take this car free from the charge 
created by the insolvent. I, therefore, agree 
to the order proposed by the learned Chief 
Justice in this case. 

V. N. V. Appeal allowed. 

Z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2589 of 1921. 

November 16, 1922. 

Present :—Mr. Justice Broadway. 

Mt. NAZKS and others—Plaintiffs— 

Appellants 

versus 

Mt. GOPAL and others -Defendants — 

Respondents. 

Limitation Act, (IX of 1908) s 5— Appeal, delay in 
filing—Extension of time—Diligence, absence of. 

An appellant who doos not show any sort of dili- 
gouoG iu tho matter of obtaining the nece>>ary copio* 
for the purposes of hi* appeal i* *not entitled to any 
indulgence by way of extension of time under 
section 5 of tho Limitation Act. 

Appeal from the decision of the District 
Judge, Lloshiarpore, dated the 20th Juno 1921, 
affirming that of the Honorary Munsif, Second 
Class, Bijapur, Palampur, dated tho 13th 
November 1920. 

Mr. G. L. Gulati, for the Appellants. 

Mr. Mehr Chand Mahajan, for tho Respond¬ 
ents. 

JUDGMENT :—A preliminary objection 
has boon taken by Mr. Mehr Chand Mahajan 
to the effect that tho appeal is barred by time. 
The deoision appealed against is dated tho 
20bh of Juno 1921. An application for copies 
of the deoreo and the lower Appellate Court’s 
prder was filed on the 27th of June 1921 


and these copies appear to have been received 
by the appellant on the 9th of July, 1921. 
The appeal itself was filed on the 4th of 
October 1921 and was returned on the same 
date on the ground that it was not accom¬ 
panied by a copy of the judgment of the Trial 
Court. The appellant appears to have done 
nothing further in the matter until the 26th 
October 1921, when he applied for a copy of 
the necessary judgment which was ready on 
the 31st of that month and actually delivered 
to the appellant on the 7th of November 
1921. Tho appeal was then refiled on the 
22nd of November, 1921. Mr. Mehr Chand 
Mahajan’s contention is, therefore, oorreob and 
the appeal is barred by time. See Main Mai 
v. Sri Ham (1) and Bhairon Ghulan v.Bam 
Autar Singh (2). 

Mr. Gulati for the appellant has urged that 
his olients are jats and that some latitude 
should be shown to them. I take it that the 
learned Counsel asks me to apply seotion 5 of 
the Limitation Aot to the oaso. I would have 
been quite prepared to extend the period if 
the appellant had shown any sorb of diligence 
in the matter. Rule 2 of O. XLIII, Civil 
Procedure Code has been in force sinoe 1909 
and it is idle to plead ignoranoo of its exist¬ 
ence. The appeal was returned on the 4th 
October, 1921 and yet no application for the 
necessary copy was filed till the 26th of 
October. Even allowing for the faot that 
Kaugra is at some distance from Lahore this 
delay appears to me to be unwarranted. Again 
although tho necessary copy was delivered to 
the appellant on the 7th of November, 1921, 
the appeal was not refiled till the 22nd 
November, 1921. In all these oiroumstanoes 
I am unable to see any reason for showing 
the appollant any consideration and the appeal 
is, therofore, dismissed with oosts. 


Z. K. 


Appeal dismissed. 


.) 63 lnd. Cas. 33 ; 2 L. 227; 8 U. P. 1£* B. (L.) 00 
63 lnd. Cas. 338 ; 43 A. 660 ; 19 A. L. J. 5J8 , 
P. L. R. (A) 165. 
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SADDIK AHMED V. M. K M. FIRM 

RANGOON HIGH COURT. 

Civil Miscellaneous Appeal 

No. 213 OF 1921. 

December 5, 1922. 

Present :—Sir Sidney Robinson, Kt„ Chief 
Justice, and Mr. Justice Maogregor. 

SADDIK AHMED— Appellant 

versus 

M.K.M. FIRM and another—Respondent. 

Provincial Insolvency Act (V of 1920), #. 64 —Surety 
paying off debt* whether creditor—Transfer in favour 
of surety—Fraudulent preference. 

Appellant stood surety for the price of certain goods 
purohased by A. When the sellers pressed for pay¬ 
ment A agreed to execute a conveyance of certain 
immoveable property in favour of appellant in order 
to enable him to pay of5 the debts for which ho had 
become surety and also to pay him-olf the balance 
of a debt due from A. Appellant paid off the price of 
the goods and obtained the conveyance. A few days 
afterwards A bcoame insolvent: 

Held* that on payment of tho price of the goods, 
appellant had become a creditor of A , and tho conve¬ 
yance in his favour, in the absence of any pressure 
put by him on A % amounted to a fraudulent profor- 
enoe within the meaning of seotion 51 of the Pro¬ 
vincial Insolvency Act and was void. 

Mr. Das, for the Appellant. 

Mr. Sen, for tho Respondent. 

JUDGMENT. 

Robinson, C. J. —On the 19th January 
1921, one Abdul Gauny applied to bo ad¬ 
judicated insolvent. A short time before he 
was adjudicated, he sold tho properties in¬ 
volved in this appeal to the appellant. After 
the adjudication some of the creditors chal¬ 
lenged tho sales as having been made within 
throe months of tho adjudication and prayed 
that they might bo deolarod void. They have 
been so declared, and this is an appeal 
against that order. 

The facts are as follows.—Tho Insolvent, in 
January 1920, bought oertain goods ou credit, 
and tho appellant verbally stood surety for 
him. The vendors pressed for payment aud 
called upon the appellant to fulfil bis guaran¬ 


tee. He demanded security from the Insol¬ 
vent before he did so, and on the 3rd of June 
1920 an agreement, Exhibit was 

executed, by whiob the Insolvent agreed to 
sell to the appellaot a piece of land and a house 
for Rs. 1,600. Tho agreement provides that 
the appellant waB, out of the purchaso money 
to pay off a mortgage that existed ou tho 
properties and to pay tho two persons, from 
whom the Insolvent had bought goods on 
oredit.the amounts due to them with interest. 
The Insolvent agreed to give possession as 
soon as the debts to be paid were liquidated. 
The 6ale was to be completed, and the con¬ 
veyance wa6 to bo executed within the fol¬ 
lowing January. In addition to this debt, the 
Insolvent owed the appellant Rs. 1,000 
which remained duo on a promissory Dote 
for Rs. 2,000 executed by him and Ma 
Gyi on the 12th of February 1920. The 
appellant is shown in the schedule of creditors, 
a creditor for this Rs. 1,000. As a surety, tho 
appellant was clearly a creditor of the Insol¬ 
vent. See RoJcnguez v. Hamaswami Chcttiar 
(1). He was clearly a creditor as soon as ho 
paid this money on his behalf. It is 
argued, however, that there was, iu June 1920 
an enforceable agreement to sell the proper¬ 
ties ; that, although tho conveyance was only 
executed shortly boforo the adjudication, ho 
ceased to bo a creditor as soon as he obtained 
tho agreement to sell; and that, therefore, 
section 54 of tho Provincial Insolvency Act 
would not apply to the case. 1 am uoablo to 
accept this argument. The money was paid 
only in December, 1920. No liability to sell 
accrued under tho agreement until these 
mouoys had boon paid. But over and above 
this, tbero is tho fact that tho Insolvent was 
unable to pay his debts in full as they became 
duo from his own money, aod that tho porson 
in whoso favour tho transfer was made was a 
oroditor. Apart from the position arising 
under the agreement, the etlect of the agree¬ 
ment is to pay tho appellant the major portion 
of tho debt duo to him by this transfer, so 
that the properties do not go into tho gonoral 
fuud to bo divided rateably amongst all his 
creditors. 


(1) 3-< 1(1*1. Cil*. 783 ; Jo M. 783; 3‘2 M L. J. ‘2->3 ; 
U.U7) M. \Y. N. 2»d . 21 M. L. I. 220 . ij L W. 63o, 
(b\ li.). v 
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Under these circumstances I think that 
there can be no doubt that this transfer was 
void as a fraudulent preference. The order 
of the Court below will be confirmed, and the 
appeal dismissed with costs, advocate’s fees 
three gold mohurs. 

Macgregor, J. —There was certainly no 
pressure put upon the Insolvent by Sid dick 
Ahmed. There is no documentary evidenoe 
that the latter stood surety for him. Ho 
did not sign the pro-notes as surety 
nor is he shown as such in the credi¬ 
tors’ accounts. He says that the pro¬ 
posal to sell the property to him came from 
the Insolvent, and beyond Bonding his man 
afterwards to ask him to convoy it, ho did not 
U66 any pressure. Insolvent is 6till living 
in the houso, and Siddick Ahmed’s accounts do 
not show receipt of the alleged nominal rent. 
They aro entirely on friendly terms and it is 
cloar that the transfer was with the view 
of giving Siddick Ahmed uuduo preference. 
The contract to sell could net put Siddick 
Ahmed in a bettor position than any other 
creditor. I agree in the proposed order of the 
learned Chief Justice. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 837 of 1922. 

December 1, 1922. 

Present :—Mr. Justice Broadway. 
ABDUL GHANI— Plaintiff—Appellant 

versus 

ISHAR SINGH and others— 
Defendants—Respondents. 

Appeal, second—Ptudinij <>/ fail- Inference from 
facts. 

Whou uioro iuferoLCos fch.iu oi:o ;iro logally opou 
from tho evidence, the High Court cuiu.ot, in second 
appeal, iofur>9 to bo bouud by tho inference drawn by 
llu lower Appellate Court. 


Madho JRao Bhan Javxindar v. Govindbhat Brah m 
wan, 46 Ind. Cas. 794 . Bajawn v Ganesh , 21 B. 
91 at p. 94 ; 11 Ind. Deo. (N. S.) 63, relied on. 

Appeal from the decree of the District Judge, 
Gurdaspur, dated the 22nd December 1921, 
affirming that of the Munsif, First Class, 
Batala, dated the 22nd December 1920. 

Mr. Sayad Mohsin Shah, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. —The plaintiff in this case 
instituted a suit on behalf of the Muhamma¬ 
dans of Chaudu Naugal, Jaorian Khurd and 
Dera Nauak in respect of a plot of land record 
ed as Shamilat of Chandu Nangal. It was 
sought to obtain a declaration against the 
defendants that land comprised in Ehasra No. 
11 was a gravoyard in possession of the 
Muhammadans of the three villages and that 
the defendants were not entitled to interfere 
in any way with such possession. Tho Courts 
below have concurred iu tho conclusion that 
tho plaintiff? had not made out their oases and 
they have, therefore, come up bo this Court in 
second appeal through Mr. Mohsin Shah, 
while I have heard Mr. Shamair Chand for 
the respondents. 

Mr. .Shamair Chand has urged that the 
learued District Judge has oome to conclusi¬ 
ons which aro puroly conclusions of fact after 
a consideration of all the evidenoe on the 
record, and that, therefore, no second appeal 
was competent. Ho referred to Darya Chow- 
dhrani v. Jewahi Simjh Chowdhury (1) Mr. 
Mohsin Shah was unable to oxplaiu what the 
question of law was that ho sought to advanoo 
in this Court and was constrained to urge 
that the learned District Judge had drawn 
wrong inferences from tho faots found. Here, 
again, he was unable to stato what was the 
wrong inferrenoe so drawn and then fell back 
on the allegation that the evidence had 
not been properly appreciated by the lower 
Appellato Court. Mr. Shamair Chand referred 
to Madho liao Ban Jamindar v. Govindbhat 
Brahman (2), and urged that were more than 
odo inference is legally open, this Court oan- 
not iu second appeal refuso to be bound by 
that inferenco drawn iu the Court below. In 

(1) 18 G. 2J . 17 I. A. 122 ; 5Sar. P. 0. J. 6C0; 'J 
1 ml. Doc. IN. 6.) 1G (h C.) 

12) 46 lad. Oa. 7'J4. 
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this respeob referenoe may also be made to 
Bajaram v. Ganesh (3). 

I have carefully examined the judgment of 
the learned District Judge and 6nd that he 
has considered all the oral evidence whioh he 
has described as unreliable, and that he also 
has examined all the documentary evidence 
on the record. I am not prepared to say that 
the inferences drawn by him are erroneous 

I, therefore, dismiss the appeal with costs. 

Z. K. Appeal dismissed. 

(3) 21 B. 91 at p 94 ; 11 Ind. Deo. (N. 8 .) 63. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 3 

of 1923. 

February 12, 1923. 

Present :—Mr. Justice Heald. 

MAUNG PO KIN and another— 
Appellants 

versus 

MAUNG KYAUK YE— Respondent. 

Transfer of Property Act (IV of 1 S 82 ) .«. 69— Mart- 

gage with possession—Mortgagee ousted by person 

laimtug adversely to mortgagor—Duty of mortgagor 

Mortgagee, whether cnhlUd to sue for mortgage 
money. 

Whore a mortgagee iu pD-^esdon i* ousted from 
P^sos-ion °f k * 10 mortgaged property by a person 
rl a .’ mi °8 htlo adversely to the mortgagor, it i; the 
u y of the lattor to defond hi* title aad to re-tore 
e mortgagoo to po<-e;don, and if ho fails to do so, 
0 •nortgagoo is entitled, under section 6t> of tho 
ransfer of Property Aot, to sue for tho mortgage 


Appellant’s defence to respondent's suit 
was that the person who ousted respondent 
had no lawful title, that it was respondent’s 
duty to defend his own possession, and that 
they were not responsible for his loss of his 
seourity. 

The trial Court held that appellants were 
not bound to defend, that it was their mort¬ 
gagee’s duty to defend bis own possession 
against a third party, and dismissed respond¬ 
ent’s suit. 

Respondent appealed, and the District 
Court held that, having lost his security, he 
was entitled to get back his mortgage money. 

Appellants now come to this Court in 
second appeal on the grounds that respondent 
failed to prove that his loss of possession was 
due to any defeot in thoir title, and that they 
wore not bound to seoure respondent quiet 
enjoyment against a mere trespasser. 

There is dearly no substance in these 
grounds. According to the principles embodied 
in section G8 of the Transfer of Property Act, 
a mortgagee in possession has a right to sue 
for the mortgage money where the mortgagor 
fails to secure the possession of the property 
to him without disturbance by the mort¬ 
gagor or any other porson. In this case the 
mortgagor’s titlo was clearly impugned and it 
was their duty to defond it and with it res¬ 
pondent’s possession. They do not allege that 
they made aoy attompt to do so, and they 
were, therefore, undoubtedly hound to repay 
the mortgage money. 

Tito appeal is dismissed under tho provi¬ 
sions of O. XTd, r. 11 read witli (). XTjIJ, r. 1. 

z. K. Appeal dismissed. 


Appeal against tho deoreo of the District 
^ourb, Mauhin, in Civil Appeal No. 74 of 1922. 

Mr. Vo Han, for tho Appellant. 

Q I • —Appellants mortgaged 

ain lands to respondent with possession by 
ay °’ usufructuary mortgage. 

Respondent was ousted from tho lands by 
e mortgagee of a person who claimed titlo 
Aversely to appellants. 
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MAHABIR V. MANOHAR SINGH 

ALLAHABAD HIGH COURT. 

Civil Revision No. lb of 1923. 
December 4, 1923. 

Present : —Mr. Justice Kaniyalal. 

MAHABIR —Applicant 

versus 

MANOHAR SINGH —Opposite Party. 

Civil Procedure Code I Act V of 1003 ‘ Sch. II, para. 
1 —Reference to arbitration—Agreement not in writing 
Stalcvtcn' 7nadc to Court recorded in writing— 
Award, validity of. 

A record taken down of an oral statement made by 
the pirtie; or Mieir pleaders agreeing to refer the 
matter in dispute to arbitration is as muoh an agree, 
ment in writing, for the pirpo-es of para. 1 of sche¬ 
dule II to the Civil Procedure Code, as a written ap- 
plio ition m kde by thepirtiesor their pleaders, 'ihe 
personality of the writer makes no difference. 

Where both the parties to a pending suit consent to 
a reference to arbitration, and an ordor of refer¬ 
ence is then and there made by tho Court in the pre¬ 
sence of the parties, though not upon a written ap. 
plication, tho reference is perfectly valid. 

Shama Sundram Iyer v. Abdul Latif, 27 C. 61 ; 4 
0. W. N. 02 ; It Ind. Deo. (N. S.) 41; Abdul Hamid v. 
Riaz-ud.din, SO A 32; A. W N. U907) 273; 4 A. L J. 
601; Umed Singh v. Seth S"bha(1 Mai Dhadha * 92 Ind. 
Cas. 161; 43 G. 290; 20 C W. N. 137; 30 M. L. J. 67; 
14 A. L. J. 07; 3 L. W. 145; 19 M. L. T. 109; 23 C. L. 
J. 130; (1016) 1 M. W. N. 67; 18 Bom. L. R. 903; 43 
I. A. 1 (P. C ), relied on. 

An award is not invalid merely booause an appli¬ 
cation for an order of referonoe is not made in 
writing. 

Revision against on order of tho Bench 
Munsifs, Allahabad, dated tho 25th April 1923. 

Mr. B. N. Vyas, for the Applicant. 

JUDGMENT. —This an application in re¬ 
vision against an award, whioh has been ac¬ 
cepted by the Court below in a suit ponding be¬ 
fore it. On tho dato of tho hearing of that 
suit the ploadors for tho parties stated that 
they had agreed to arbitration and wanted to 
refer tho matter in dispute to a certain pleader 
named by them for decision. Their statements 
wore recorded by the Court and a reference 
was made in aooordanoe with their agreement. 
Tho arbitrator made an award, to which cer¬ 
tain objections were taken by the defendants ; 


but they did not there state that the reference 
was invalid because it was not in writing, or 
that they had not authorised their pleaders 
to make it. In fact the vakalatnama filed by 
the applicant in the Court below expressly au¬ 
thorised the pleader oonoerned to enter into an 
agreement of arbitration. An objection is now 
taken that under paragraph 1 of the seoond 
sohedule attached to the Code of Civil Proce¬ 
dure the agreement ought to have been in writ¬ 
ing, but a record taken down of an oral state¬ 
ment made by the parties or their pleaders is 
as muoh au agreement in writing as a written 
application made by the parties or their 
pleaders themselves. The personality of the 
writer makes no difference. In Shama Sundr- 
am Iyer v. Abdul Latif (l), and Abdul Hamid 
v. Riazwidin (2) it was accordingly held that 
where both the parties to a pending suit con¬ 
sented to a reforonce to arbitration and an or¬ 
der of reference was then and there made by 
the Court in the presence of the parties, 
though not upon a written application, it was 
not open to the Court to supersede that refer¬ 
ence. An award is not invalid merely because 
an application for an order of reference is not 
made in writing. In Umed Singh v. Seth SohhaQ 
Mai Dhadha (3) their Lordships of the Privy 
Council held that whore a guardian ad litem 
of a minor party was in Court and had assented 
to the application for reference to arbitration 
the omission of the guardian to sign the appli¬ 
cation was immaterial. The application', 
therefore, fails and is rejected. 

Z. k. Revision rejected. 

(1) 27 C. 61; 4 C.W N. 02 ; 14 lad. Deo. (N S) 41 

(2) 30 A. 32 : A.W.N. (1907) 273 ; 4 A- L. J. 691. 

(3) 92 Ind. Gas. 161; 43 C. 2J0 ; 20 O.W.N. 137 . » 
M.L-J. 67 ; 14 A. L. J. 97 ; 3 L. W. 145; 19 M- L■ T. 
109; 23 C L. J. 130; (1016) 1 M. W .N. 67; 18 Bom. 1* 
R. 309; 43 I. A. 1 IP. O ). 
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MAUNG PEIN V. MAUNG FO MAUNG 

RANGOON HIGH COURT. 

Special Second Civil Appeal 

No. 236 OF 1922. 

January 22,1923. 

Present Mr. Justine Leutaigne. 

MAUNG PEIN— Defendant—Appellant 

versus 

MAUNG PO MAUNG— Plaintiff—Res¬ 
pondent. 

Squatter's land—Abandonment, absence of—Refusal 
to assess land in name of occupier—Fresh occupier, 
posilioji of —Possession, suit to recover. 

Plaintiff worked the land in suit fn two years and 
paid revenue in respaot thoroof. Tho land was not 
worked in the third year and the Revenue Surveyor, 
without any reference to the plaintiff, struck out 
the latter’s name and omitted to assets the laud to 
revenue. Plaintiff tried to approach the Revenue 
Surveyor but without result. In the fourth year 
the Revenue Surveyor permitted defendant to enter 
upon the land and assessed it to revenue. Plai at ill 
sued defendant to reoover possession of tho land ; 

Held, that as plaintiff had not abandoned and had 
no intention of abandoning the land, the Revenue 
Surveyor was not justified in refusing to as?o*a the 
land in his name, and his suit must, therefore, 
succeed, as the defendant was a mere trespasser. 

Appeal against the decree of the District 
Court, Henzada, in Civil Appeal No. 28 of 
1922. 

Mr. Ba Si, for tho Appellant. 

JUDGMENT. —Plaintiff-respondent work¬ 
ed tho land in suit either by himself or his 
tenant for 2 years. 1918-19 and 1919-20, and 
admittedly paid revenue for these two years. 
Plaintiff alleges that ho leased the land to 
defendant's brother for tho third year, hut 
this is disputed and admittedly tho land was 
Jiot cultivated or worked in this third year. 

bo Revenue Surveyor then of his own 
lotion and without reference to plaintiff 
struck out plaintiff s name and omitted to 
assess the laud to revenue. When plaintiff 
'Bcovered this, he sent a man to tho Revenue 
• urveyor, which fact is admitted by tho 
ovenuo Surveyor, and plaintiff says that the 
oo y reply was that the plaintiff should come 
I As plaintiff had not abandoned tho 

and ' and tho Revenue Surveyor had not oven 
Questioned plaintiff or paid any attention to 
I* C.—103 


the message sent to him, this was obviously 
wrong. In the fourth year the defendant- 
appellant asked fchepermission of the Revenue 
Surveyor to enter on the land and did so and 
was assessed to revenue. Plaintiff then com¬ 
plained to the Sub-Divisional Officer and 
prosecuted the appellant as a trespasser. 
Plaintiff also filed the presenb suit for reco¬ 
very of possession, whioh was dismissed by 
the Township Court, bub on appeal, the 
District Court of Henzada revorsed the 
decree of the Township Court and gavo 
plaintiff a decree holding that plaintiff had 
aoquired a right to continue in possession, and 
that defendant was a trespasser. 

The present second appeal is 61ed against 
that appellate deoree and I can boo no sub- 
stanoe in this second appeal. 

Reliance is placed on two paragraphs of the 
Land Records Manual No. 447 A and 430, 
bub thoy do not justify the refusal of 
the Surveyor to assess tho land as a hold¬ 
ing for the third or fourth years in plain¬ 
tiff’s namo as plaintiff had nob abandoned 
the land and had no intention of abandoning 
the land. Tho lower Appellate Court has 
criticised this action of tho Revenue Surveyor. 

I agree with tho decision of the lower Ap¬ 
pellate Court, and as no sufficient reason has 
boon advanced why it should bo set aside, I 
dismiss this appeal. 

2. k. Appeal dimmed. 
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RAMAPPA OHETTIAR V. EKAMBARA PADAYAOHI 

MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 343 and 

841 OF 1922. 

February 26. 1924. 

Present :—Mr. Justioe Venkafcasubba Rao. 

In C. R. P. No. 843 OF 1922. 

RAMAPPA OHETTIAR and another— 
Plaintiffs—Petitioners 
versus 

EKAMBARA PAD AY ACHI—Defend ant— 

Respondent. 

In C. R. P. No. 844 of 1922. 

RAMAPPA CnETTIAR— Plaintiff- 

Petitioner 

versus 

MARUTHAMUTHU PADAYACni and 

another—Defendants—Respondents. 

Civil Procedure Code, (7 of 1908), 0. XXI, rr. 59, 
69 —Claim petition. dismissal of, for default _ Appli¬ 

cation to restore petition , whether maintainable. 

Whore a claim petition un<ler O XXI, r. 53 of the 
Civil Procedure Code is dismissed for non-appearance 
of the olaimant, an application to restoro the petition 
is maintainable. 

Tho provision in O. XXI, r. 63 of the Civil Procedure 
Code that an order there under shall be oonolusive 
does not take away the right of tho party ti have the 
ordor of dismissal for default set aside. 

Petitions under section 25 of Act IN of 1887, 
praying tho High Court to revise tho orders 
of tho Court of Small Causes, Kumbakonam, 
in I. A. Nos. 1245 and 1246 of 1922 in S. C. 
Suit No. 3060 of 1922. 

Mr. K. S. Jayarama Aiyar, for the Peti¬ 
tioners. 

Mr. K. S. Desikan, for the Respondents. 

JUDGMENT.—A claim was preferred 
under O. XXI, r. 58, Civil Procedure Code 
and it was dismissed on account of the non- 
appearance of tho claimant. On his applica¬ 
tion, tho Subordinate Judge restored the peti¬ 
tion. The present petitions have been filed 
challenging tho correctness of this order. 

Order XXI, r. 63, provides that the party 
against whom an order is mado may institute 
a suit; but subject to tho result of such suit 
the order shall ho conclusive. It is said that 


MAUNG SAN YA V. MAUNG NGWE HLA 

the words the order shall he conclusive have 
the effect of precluding an application of this 
kind being entertained. No authority bearing 
directly on the point has been oited and I am 
not prepared to accede to this contention. If 
the Legislature had intended to lay down such 
a rule, I should have expected to find very 
clear language employed to indioate that inten¬ 
tion. The words in my opinion do not take 
away the right of the party to have the order 
of dismissal for default set aside. Full effeot 
can be given to the words “ the order shall be 
conclusive” by holding that an adjudication 
finally made after the setting aside of the dis¬ 
missal, is conclusive subject to the result of 
tho suit mentioned in tho rule. 

The Revision Petitions are accordingly 
dismissed with costs, half of the Vakil’s fee in 
the Grst and half in tho second is allowed. 

v. N. v. Revisions dismissed. 


RANGOON HIGH COURT. 

Special Second Civil Appeal 
No. 17 of 1923. 

January 31, 1923. 

Present: —Mr. Justice Ileald. 

MAUNG SAN YA-Appellant 

versus 

MAUNG NGWE HLA—Respondent. 

Civil Procedure Code (Act V of\ 1908) ss. 2, (17) (c), 
SO —Village Headman, whether public officer—Suit 
against Village Headman—Notice, whether necessary 
—Report to Deputy Commissioner, whi ther notice. 

A Village Headman holds an office by virtue of 
which he is empowered to place or keep persons in 
confinement and has various other powers and duties 
which constitute him a “ publio officer ” within the 
meaning of scotions 2 and 80 of tho Code of Civil l ro- 
codure. 

Sco‘ion 80 of tho Civil Procedure Code is, therefore, 
applicable to a suit against a Village Headman to 
recover damages for au aot purporting to have been 
done by him in his official capacity. 

A mere report to tho Deputy Commissioner does 
not amount to a notice within the gleaning of s 
tion 80 of the Civil Procedure Code. 
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PIR MAKHDUM V. MALIK BODLA KHAN 

Appeal against the decree of the Divisional 
Court, Prome, in Civil Appeal No. 34 of 1922. 

Mr. Jordon, for the Appellant. 

JUDGMENT. —Appellant instituted a suit 
against respondent, who is a Village Headman, 
to recover Rs. 1,000 as damages for false 
imprisonment. His case was that respondent 
imprisoned him for 24 hours on a false charge 
of having failed to report the arrival of 
strangers at his house, a Headman having 
power to imprison for 24 hours for failure to 
make suoh a report. 

The Divisional Court held that the provi¬ 
sos of section 80 of the Code of Civil Pro¬ 
cedure applied to the case, and as the require¬ 
ments of that section had not been fulfilled, 
ordered the plaint to be rejected. 

Appellant in his appeal suggests that sec¬ 
tion 80 of the Code did nob apply to the oase, 
and that if it did apply his action in reporting 
the occurrence to tho Sub-divisional Officer or 
Deputy Commissioner amounted to a fulfil¬ 
ment of the requirements of the section. 

There can bo no doubt that seotion 80 of 
the Code applied to the caso, einoe a Village 
Headman holds an office by virtue of whioh he 
is empowered to place or keep persons in con¬ 
finement and has various other powers and 
duties which constitute him a “ public officer ” 
within tho meaning of sections 2 and 80 of 
the Code and the act in rospect of which 
damages were claimed, purported to be dono 
ny him in his official oapacity. 

As for the second suggestion, how any 
a vocate of this Court has the hardihood to 
a rguo that a more report to the Deputy Com- 
*., or Sub-divisional Officer complios 
with the requirements of section 80 of tho 
ode passes my comprehension. 

The appeal is dismissed under tho provisions 
01 t). XLI, r. 11 read with O. XLII, r. 1. 

Z ' Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Suit No. 393 of 1916. 
Maroh 12, 1918. 

Present Mr. Fawcett, A. J. C. 

PIR MAKHDUM and others—Plaintiffs 

versus 

MALIK BOOLA KHAN— Defendant. 

Jagir land—Grant of revenue—Proprietary rtjhts— 
Zemindar, position of—Unerpur Jagir —Right to cut 
trees — Custom . 

The right to cat tree* and soil them in the Jagir of 
Unerpur in Sindh is, a* between the Jagirdar and the 
Zemindars, vested ia tho Zemindars, who have more 
proprietary interest in tho soil than the Jagirdar. 

Tho general rale is that trees upon land are part 
of the land and the right to out and sell them is 
incident to the proprietorship of tho land. 

Rvttonjce Eduljcc Shot v. Collector of Tunna. 10 W. 
R. 13 ip. C.); 11 M. I. A. 295; 2 Sar. P.C. J. 292; 20 E. 
R. 113, followed. 

In tho oa^e of a Jagir tho grant ordinarily is of the 
royal share of tho rovenuo and not of tho soil. 

In Sindh tho ordiuary tenure is that of the Zemin¬ 
dar or landholder who exorcises wholly or in part the 
privilege* of the landholder. 1 ho extent of such 
privilege* varies according to custom from that of an 
ab*oluto proprietorship of tho land, subject to tho 
paymont to Govorumont of whatovor may bo the 
customary Govornmont share of tho produoo, down to 
that of an ili-detiuod and ofton disputod olaim to 
lovy a lapoor rent on all cultivated land. 

Ihough a Zeviindai may bo tho proprietor of the 
soil, yot by custom be may not havo the right to cut 
treos without the permission of tho Jagirdar. 

Mr. Kimatrai lihojraj, for the Plaintiffs. 

Mr. Tahilram Alamram, for the Defen¬ 
dant. 


JUDGMENT. —This suit relates to the 
rinbt to cut trees on certain Survey Nos. in 
tho Jnyir of Unerpur. Tho plaint asserts that 
plaintiffs Nos. 1 to 3 are hereditary Zemindars 
of these Survey Nos. and aro, as 6uch Zemin¬ 
dars, the owners of the juuglo and trees in the 
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Survey Nos. ; that they have always been in 
possession of the said jungle and trees ; that 
they have leased their rights to cut them to 
the plaintiffs Nos. 4 to 7 who have actually cut 
some of it; and that the defendant, who is the 
Jagirdar has been wrongfully obstructing the 
said rights of the plaintiffs and had moved the 
Revenue Authorities, who had referred the 
plaintiffe to the Civil Court. Plaintiffs accor¬ 
dingly pray for (a) a declaration of their rights 
as Zemindars to cut and appropriate to their 
own U66 the jungle and timber in tho said 
lands, ( b ) for an injunction restraining the 
defendant from in any way interfering with 
or obstructing their said rights or (c) in the 
alternative for possession of the timber cut 
and lying in the said Survey numbers or its 
value Rs. 7,700 and for possession of the jun¬ 
gle, if the Court holds that tho plaintiffs are 
not in possession thereof. Iu his written state¬ 
ment, tho defendant donies that plaintiffs 
Nos. I to 3 are hereditary Zemindars in tho 
Jtigir and that they have any right to cut tho 
jungle. This right, lie contends, belongs to the 
Jagirdar and not to tho Zemindar. He also 
disputes the valuo of tho timber that had been 
cut and raises other pleas. 

On this the following issues as amended 
have been raised. 

1. Are plaintiffs Nos. 1 to 3 horoditary 
Zemindars of tho Survey numbers mentioned 
in paragraph 1 of tho plaint ? Is this question 
res judicata by virtue of decisions inSuit No.24 
of 1889 and Appeal No. 2 of 1890 and Suit 
No. 406 of 1903 of tho Sub. Civil Court, Kotri, 
and appeal No. 55 of 1907 of tho Court of 
the Judicial Commissioner of Sind (II. C. J.)? 

2. Did the plaintiffs as Zemindars not 
cultivato any of the numbers except numbers 
34 and 35 and a 6mall portion of Iiacha land 
No. 1 ? 

3. Have tho plaintiffs Nos. 1 to 3 ever cut 
tho jungle and timber on the Survey numbers 
mentioned in the plaint V 

4. Who has the right to cut tho timber in 
the JaQir —the Jagirdar or tho Zemindar V 

5. Is the suit time-barred under Article 14 
of the Limitation Act (paragraph 6 of the 
Written Statement) '( 

6 . Can the suit lie as framed (paragraph 7 
of tho Written Statement) V 


7. What is the value of the timber lying 
cut in the Jagir ? 

8 . General. 

On the first issue, the decision of the 
Subordinate Judge in Suit No. 24 of 1889 was, 
for tho reasons given in tho judgment in Suit 
No. 406 of 1903 (Ex. 11) not res judicata. As 
there pointed out, the fact that there was no 
dispute on this point in Appeal No. 2 of 1890 
amounts to an admission which can be 
relied on by plaintiffs, but does not operate 
as an estoppel. The issue, as amended, how- 
over, raises the question of the effect of the 
subsequent decisions in Suit No. 406 of 
1903 and 2nd Appoal No. 55 of 1907. 
It is clear that by those decisions plaintiffs 
Nos. 1 to 3 were held entitled to hereditary 
Zemindari rights in Kacha land to whioh the 
suit related. That land must have been 
Survey No. 1 ; the only Kacha land in the 
plaintiffs’ Zemindari. I think, therefore, that 
tho decision in that litigation does operate as 
res judicata at any rate in regard to the Survey 
No. 1. But it cannot bo oxtonded to cover the 
question of the plaintiffs' Zemindari rights 
in other lauds. This, however, is a matter 
of littlo moment, for tho evidence conclusively 
establishes the olaim of plaintiffs Nos. 1 to 3 
to be hereditary Zemindars of tho Survey 
Nos. mentioned in paragraph 1 of the plaint. 

* * * * It is too late in tho day now for the 
dofondant to object to tho Zemindari rights of 
plaintiffs Noe. 1 to 3 whioh have been re¬ 
cognized both by the Revenue Authorities 
and tho Civil Courts. I therefore hold on the 
1st part of iesuo No. 1 in the affirmative. 

Issue No. 2 seems to mo to have been rais¬ 
ed under a misapprohonsion. It is apparently 
based on paragraph 1 of defendant’s Written 
Statement where ho says all the numbers 
except Nos. 34 and 35 and a small portion of 
Kacha land, Survey No. 1, have always 
remained uncultivated. This issue should 
have really been “did tho plaintiffs as Zemin¬ 
dars not cultivato any of tho numbers except 
Nos. 34 and 35 and a small portion of Kacha 
land No. 1 ? ” Tho question, however, in any 
case is really immaterial iu this suit. It is 
quite clear that, as stated in the Commis¬ 
sioner’s Special Circular No. 9, the Fallow 
rules do nob apply to Jagirs, and the question 
of the cultivation of these Survey Nos. has 
no relevauoy to the question of the right to 
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out fcreoB and jungle growing therein. However, 
as evidence has been given on this matter, it 
may be stated that the defendants' assertion 
that none of the Pacca lands have been culti¬ 
vated exoept Nos. 34 and 35 is untrue, for 
admittedly No3. 36 and 37 have been at any 
rate partly cultivated. Allahdad Shah also 
states that most probably a portion of No. 45 
had been cultivated, and according to the 
notioe, Ex. 10, there was also admitted 
cultivation in Nos. 13, 48, 50 and 51. I need 
not waste further time on this issue. 

Issue No. 3 should have contained an 
addition as to “ predecessors-in-titlo ” aftor 
the words "plaintiffs Nos. 1 to 3,” and 
would, I think, have been more in con¬ 
sonance with the pleadings, if the issue 
had been, “ have plaintiffs Nos. 1 to 3, and 
their predocessors-in-title always beeu in 
possession of the jungle and the timber 
on the Survey Nos. mentioned in the 
plaint? ” which was the point emphatically 
denied in paragraph 2 of defendant's Written 
Statement. For it is quite clear the defen¬ 
dant himself, although ho makes a statement 
of that kind, cannot really dony that plaintiffs 
Nos. 1 to 3 and their predeoessors-iu-title have 
had trees cut on at any rate some of the lands 
in suit. * * * * There can, therefore, be no 
answer to the issue other thau odc in the 
affirmative. 

I come now to the important i-ssuo in tho 
case, viz,, “ who has tho right to cut tho 
timber in tho jagir on the Zmnindari lands of 
plaintiffs Nos. 1 to 3, the Jigird, ir, or the 
Zemindar ?” On this point, tho general rulo 
as laid down by the Privy Council in lluttonjec 
v. Collector of Tanna (1) is that tho trees upon 
the land are part of tho land, and the right to 
out down and sell thoso trees is incident to 
the proprietorship of tho land. Tho first 
Question, therefore, that arises is whether tho 
•fajirdar is tho owner of the j igir lands or not. 
Mr. Kimatrai for tho plaintiffs naturally relies 
strongly on tho numerous rulings, tho last of 
which is that of iiurur io Shnnivas HeUtkar v. 
secretary of State f ,r India (2) that in tho 
case of Saranjam or Juiir (tho terms being 
convertible) tho grant is ordinarily of tho royal 

Cl) 10 W. n. 13 I’. 11 M. I. A. -293 ; 2 S.ir. 1'. C. 

J ' 2-« ; 20 E. R. 113. 

12) 89 Ind. Gas. Go ; 11 15. 103 at p 121 ; 1) Bom. 

L R. 117. 


Bhara of the revenue and not of the soil, and 
that the burden of proving that in any parti¬ 
cular case it is a grant of tbe soil lies upon 
tho party alleging it. In tbe case of Mir 
Jam Khan v. Lekhraj (3) Mr. Whitworth 
says that ho sees no warrant for the pre¬ 
sumption of tho general resemblance of 
Jagirs in Sind to Jagirs in the Presidency, 
and has pointed out certain circumstances 
which lie thinks distinguish tho two cases. 
On the other hand there are passages in the 
History of Alienations in Sind, Volume 1, 
which can be cited to the contrary. Thus at 
page 143, Sir Bartlo Prere says that the general 
principles of classification applied to Deccan 
Saranjams could well be adopted for Sind 
Jagirs and points out rosomblances between tho 
two kinds of grants. At pago 225, Mr Ellis 
approves of a mode of permanent settlement 
"on not dissimilar principles to those which 
guided the Hon’ble Mountstuart Elphiuston in 
providing for tho claims of tho Saranjamdare 
of tho Peehwa." 

But in the present oase I think it is uot 
necessary to depend on any presumptions. The 
first thing to consider is tho sauad which was 
grunted to defendant’s ancestor Boola Khan. 
It is in the samo form as that which is given 
at pago 439 of the History of Alienations, 
Volume 1. The question now in dispute has 
not come boforo tho Courts for the first time, 
and a eanad of a s milar kind, although the 
Jagirdar in that caso was not quito on the 
samo footing as the prosent Jagirdar, was 
considered by Mr. Bird wood in Seth Trikamdas 
v. Seth Thatoerdas (4). In that case at pages 
101 to 103 ho gives his reasons for coining to 
the conclusion that, though the sauad descri¬ 
bes tho grant as one of a tract of land, the 
words do uot necessarily imply that Govern¬ 
ment intended to grant any proprietary in¬ 
terest in the soil, and that tho primary inten¬ 
tion of tho Government seems to have 
been to grant the actual revenue of the 
cultivated lands, and with it tho requisite 
power for its collection by the grantoe, on 
his own account, and all tho advantages 
which such power involved. Therefore he 
lii-ll that, though the grant conferred on 
tho Jagirdar some alvautagos ooming with¬ 
in the higher " djmiuium ” of the Sovoroign, 

(3) (1893) 2 S. D. 41 at p 52. 

(1) (1832) 1 S. D. 33. 
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yot under the sanad he was nob the owner 
of tbo soil but only a grantee of the revenue 
of the land. Again in the ease of Mtr Jam 
Khan v. Lekhraj (3) Mr. Knight at pages 44 
and 45 considered the same question in the 
case of the sanad of a Mir Jagirdar and says, 
The nature of the tenure is not described ; 
but in the concluding paragraph, wbioh 
exhorts the grantee to continued loyalty and 
good behaviour, the following significant pas¬ 
sage occurs:—‘It is natural to infer that those 
who hold certain revenue and benefits alienat¬ 
ed to them or continued to them in alienation, 
by the State, should he foremost’, eto., eto. 
This is the only explicit reference to the 
nature of the grant that the document con¬ 
tains and the implied speoifioation of ‘certain 
rovenues and benefits as its subject-matter is 
strongly corroborative of the a priori proba¬ 
bility that no rights in the 6oil itself were 
added to the grantee.” I agree and think it is 
quito clear that, if Government intended to 
grant the oworship of the soil to the Jagirdar, 
it would not have used that particluar phrase, 
but have used some expression more appro¬ 
priate to the real nature of the grant. Another 
point to he borne in mind is that undor the 
sanad the 5 per cent, assessment is calculated 
not on the capital value of tbo laud but on 
the not annual produce. 

But it is not necessary to rest the case 
there, lor in my opinion bho correspondence 
regarding the settlement of the First Class 
Jogirs, of which his Jagir was one, shows 
beyond all possible doubt that what was then 
granted was not the ownership of the soil but 
the assessment of other revenue which would 
otherwise have come to Government. Mr. 
Ellis submitted the proposals for the settle¬ 
ment in 2 letters, (1) No. 27 of 14th October 
1858 mentioned at page 224 et scq. of the 
History of Alienations in Sind, Volume 1, and 
(2) No. 30 of 10th November 1858 at page 
231 et scq. The latter letter explicitly refers 
in paragraph 8 to this particular Jagir, which 
is described in the margin as the caso of 
Malik Band Khan. In paragraph 5 ef the 
same letter, Mr. Ellis mentions that the extent 
of the land which it is proposed to confirm to 
the First Class Jagirdar $ was four lakhs and 
seventy five thousand bigahs ; but pointed out 
that the whole amount “ of the assessment 
thus proposed to be alienated, i6 only 


Rs. 33,000, the fact being that much of the 
land inoluded in these estates is unoulturable 
barren desert.” I think it is clear from this 
that under the settlement proposals the aliena¬ 
tion was of the assessment and nob of the 
land. The proposals of Mr. Ellis were submit¬ 
ted by the Bombay Government to the 
Government of India in their letter given at 
page 238 el seq. and in paragraph 12 of this 
letter the value of the alienated lands 
referred to in the letter No. 27 is 
stated to be estimated at Rs. 40,000. The 
Government of India sanctioned the settle¬ 
ment of the First Class Jagirs in their letter 
of 5th April 1859, given at page 242 et seq. 
In paragraph 5 of the letter it is stated that 
the Jagirs embraced an area of 475,123 bigahs 
and involved a revenue of Rs. 39,145. This is 
evidently based on paragraph 5 of Mr. Ellis’ 
letter No. 30 and paragraph 12 of the 
Bombay Government letter ; and there is no 
doubt whatever that it was an alienation of 
the rovenue of the lands that was sanctioned 
in this letter. Then we have the Secretary 
of States ’ despatch formally approving of the 
Jagir settlement, which is given at page 250 
et seq. He there 6ays " I have received and 
considered in Council two letters from the 
Government of India; forwarding the corres¬ 
pondence relative to the mode in whioh ib is 
proposed to deal with the alienated revenues of 
the Province of Sind. ” Ib is to be noted that 
ho docs not say “ alienated lands. ” but 
" alienated revenues. ” In paragraph 5 he 
also, like the Government of India, mentions 
that, though the extent of the First Class 
Jagirs was an area of 475,123 bigahs, the 
rovenue involved amounted only to Rs. 39,145. 

I think, therefore, that this alienation 
clearly was one of revenues and not of any 
ownership of the soil. 

It is irrelevant to consider any previous 
grants to the Jagirdar, cf. Secretary of State 
for India v. Bai Rojhai (5). It is no doubt the 
caso as stated in History of Sind Alienations, 
Volume 2, page 5 that Numria Chiefs bad 
almost sovereign powers and may have had 
proprietary rights in lands. Bub, however 
that may be, ib is quite clear that the oontinu- 

(6) 30 Ind. Caa. 303 ; 89 B. f.25 at p. C46 : 19 0. W. 

N. 1087 ; 18 A. L. J. 96S ; (1915) M. W. N. 668 ; 29 
M. L. J. 242 ; 18 M. L. T. 179 ; 2 L. W. 731 ; 17 Bom. 

L. R. 730 ; 23 0. L. 3. 1 ; 42 I- A. 22J P. 0. 



VOL. 79] 


INDIAN OASES 


823 


PIR MAKHDUM V. MALIK BOOLA KHAN 

ance of the estates by the British Government 
went only to the extent above mentioned. It 
may also be noted that the Commissioner 
refused to recognise the claim of the Numria 
Chief Ahmed Khan, to the right to sell land 
at Kotri for building Bites though it had been 
exercised for some time (pages 5 and 13). 
Another fact to be borne in mind is the state¬ 
ment at page 18 that Boola Kban made his 
salatn rather late, and, therefore, the restora¬ 
tion of the Jagir was of course in the nature 
of a concession. 

Next we have to consider the claim of the 
zemindars, plaintiffs No. 1 to 3, to have a pro¬ 
prietary interest in tho soil. In this connection 
sections 217 and 218 of the Land Revenue 
Code were referred to by the pleaders in 
arguing the case. I do not, however, think 
that these sections have much bearing on tho 
rights now under discussion. As pointed out 
in Yasndeo v. Govinl (6), the application of 
seotion 217 dopends on tho question whether 
the porson who claims under it is a holder of 
land, as defined by section 3 (11) of the Land 
Rovtmue Code, i. e., whether ho is tho person 
in whom the right to hold the lanl is vested. 
In that particular case the fact that a certain 
por3on had been enterel as registered occupant 
in the Survey was hold not to bo conclusive 
on the question of the 1 right to tho land. 

• eofcion 217 also olearly refors mainly to tho 
r'ght of the occupant or holder to cultivate 
and inoludcd in his holding : and oven if it 
could bo said to cover the oaso of tho right of 
an occupant to cut trees under seotion 40 of 
*-*iand Rovenuo Code, yet this only doals 
h the rights of ocoupants as against 
overnment. It olearly could not affect tho 
lights of third parties. I, therefore, go on to the 
Question whether tho Zemindar has a pro¬ 
prietary .interest in tho soil. On this point 
V 10 ,e *Jing case is that of Muradali v. Arab 
iw,in (7). In that case tho whole question 
j Vas ex haustively discussed by Mr. Candy, aud 
concludes that, though there may havo 
>oon originally nothing proprietary in the 
‘aracter of some Zemindars, yet tho position 
k as one which readily developed into a proprie¬ 
ty form. Iq the caso of tho Secretary of 

(?) 36 B. 315. 

(7) (1893) 1 S.D. 229 at p. 266. 


State v. Kotumal (8) Mi*. Beaman (at page 341) 
states that he was nob prepared to adopt all 
Mr. Candy’s conclusions ; but his remarks on 
the point are obiter dicta : and in Secretary of 
State for India v. Mnsktaksing (9) Muradali’s 
case (7) has been followed in regard to 
zemindari rights generally including proprie¬ 
tary rights in the soil. Also, so far as there 
is anything in the History of Sind Alienations 
on the subject, tho opinions certainly go in 
favour of the plaintiffs rather than the 
defendant. I refer more particularly to the 
discussion in paragraph 82 et seq. at ' pages 
59—53, and Sir Charles Napier’s deci¬ 
sion in paragraph 105 at pages 61 to 63, 
where at pages 52 and 62 he speaks of the 
zemindar as being more tho proprietor of the 
land than the Jaqirdar. Sir Bartlo Frere was 
of the same opinion, as will he seen from 
paragraphs 27 to 29 of his Memorandum of 
“ Revenue Settlement in Sind ” at pages 128 
and 129 of Selections from the Records of the 
Bombay Government, No. XVIII, New series. 
In paragraph 28 ho savs “ a Jaqirdar is merely 
one who holds an assignment of the Govern¬ 
ment revenue of certain lands,” and in 
paragraph 29 ho savs " the landowner in Sind 
is called tho zemindar.'' Again in the passage 
quoted in Muradali’$ case (7) Sir Bartlo Frere 
states that tho ordinary tenure in Sind is 
that of a zemindar or landholder who exercisos 
wholly or in part the privileges of tho land¬ 
holder,” and that “the extent of such privileges 
varies according to custom from that of an abso¬ 
lute proprietorship of the land, subject to tho 
payment to Government of whatever may ho 
the customary Government share of the pro¬ 
duce. down to that of an ill defined and often 
disputed claim to lovy a lava or rent on all 
cultivated land.” Tn this particular caso the 
plaintiffs’ zemindari rights have been recogniz¬ 
ed both l.y the Reyonue Authorities and the 
Civil Courts ns including a right to a share in 
the produce ; and the opinions that, have been 
quoted certainly support the view that plaint¬ 
iffs as Zemindars have at, any rate more 
proprietary interest in tho soil than tho Jagir - 
Jar. This claim is also strengthened by 
their being entered as registered occupants of 
tho lands ut tho Purvey of tho Jagir. 

(«' (1901) 2 8. D. p. 320 at p. 353- 

(9) 24 Ind.Cae. 813 ; 7 8. L. R. 169. 
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The evidence that has been given in the 
case in regard to the factum of possession can¬ 
not be said to help the Court very muoh in 
determining this issue. It is clear that there 
has been no undisputed possession by either 
side : hut on the contrary, at any rate from 
1882 onwards, that there have been disputes 
between the Pits on one side and the Jagirdar 
on the other, as to the right to cut and sell 
the treos and jungle.* * * * * 

The'abovo evidence, in mv opinion, certainly 
goes in favour of the plaintiffs Nos. 1 to 
3, because the lessees Allahdad Shah and 
Seth Vishindas attorned to their predecessors- 
in-titlo, and all along the Jagirdar’s right 
to cut jungle from the lands of Pits’ 
zemindari has been effectively disputed. I 
do not think it necessary for me to discuss 
in detail the other oral evidence as to 
acts of ownership in connection with the 
trees on either side. It is, I think, in ao- 
cordancn with probabilities in view of the 
dispute that, both sides have assorted their 
claims and sold jungle produce in order to 
support them. But, though I gave tho 
defendant every latitude to adduce evidence 
which might show possession or custom 
supporting his ca°e. ho has entirely failed to 
prove this.* * * * * Tho ovidcnco as to 
possession does not, therefore, in my opinion, 
affect tho main conclusion which has been 
given above, and T hold that the right to cut 
and sell timber in tho zemindari lands of the 
plaintiffs is (at any rate as between tho Jagir¬ 
dar and the zemindar) vested in the zemin¬ 
dar. 

At the same time, though the zemindar is 
proprietor of the soil, yet by custom, ho might 
not have tho right to cut trees without tho 
Jaairdar's permission. This, in fact, has been 
alleged by somo of tho witnesses, for instanoo 
Allahdad Shah ; and in the caso of Secretary 
of State v. Kotumnl (8\ already referred to, 
it is stated that, it was admitted that the 
Zemindars used to ask permission of Govern¬ 
ment'before cutting down the trees. In so far 
as the dominium of Government, has been con¬ 
ferred on tho Jagirdar, it might, therefore, 
have been the custom for the zemindar to get 
tho Jagirdnr's permission, but no such plea 
has been raised by tho defendant, and in any 
caso there s no sufficient evidence to justify a 
finding that bis permission was required before 


the trees could be cut by the Zemindars. It 
is also I, think, conceivable that, although the 
Zemindars have a proprietary right to the trees, 
yet the Jagirdar might he entitled to a share of 
the pro6ts of the trees, just as he has a right to 
a share of the produce of cultivation. Govern¬ 
ment, for instanoe, make a profit out of the trees 
on land, see Commissioner’s Special Circulars, 
paragraph 9 at page 154 and paragraph 2, page 
79. Also the sanad of a Firsb Class Jagirdar 
is not confinod to the produoe from cultivation 
but covers all produce of the Jagir. Some 
judgments of the Hyderabad District Court 
have been put in which go against suob a 
claim. I am inolined to think that a stronger 
oase oould be made out for the Jagirdar than is 
there allowed, but it is not necessary for me to 
discuss the point, because the defendant bas not 
raised any such contention, and it is not for 
this Court to make out a case for him which 
he has not himself set up. 

I have considered, however, whether in view 
of the above possibilities the declaration and 
injunction sought should be limited, so as not 
to prejudice any right which defendant might 
have of that kind ; but I have come to the 
conclusion that any future claim ho might 
make of this sort would almost oertainly be 
held to bo debarred under seotionll, Explan¬ 
ation IV, of the Civil Procedure Code. It is 
also undesirable to encourage further litigation 
between the parties. If the defendant has 
any justification for setting up such a claim, 
ho should have done so in the present suit. 

As regards issue No. 5, it is clear that the 
decision of tho Collector in Ex. 41 was not one 
which it was necessary for the plaintiffs to set 
as'de, within tho meaning of Article 14 of the 
I imitation Act. It related to a question of 
title and not to any matter in respeot of which 
tho Collector could pass a final order under 
tho Land Revenue Code or otherwise. Accord¬ 
ingly the suit is not time-barred. 

Issue No. 6 was not pressed and in any 
case must be answered in the affirmative. 

On issue No. 7 no evidence has been adduced 
as to the value of the timber ; but this has 
already been agreed to as Rs. 5,260 the 
amount deposited in Court by plaintifis. 
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For the above reasons I pass a decree 
granting plaintiffs the declaration and injunc¬ 
tion sought. The defendant must pay plain¬ 
tiffs' costs, including costs of the hearing, 
which defendant was ordered to deposit on 1st 
December 1916. 

N. H. Suit decreed. 


PRIVY COUNCIL 

Appeal from the Patna High Court. * * 
October 26, 1923. 

Present :— Lord Buokmaster, Lord Sumner, 
Sir John Edge, Mr. Ameer Ali, and Lord 

Salvesen. 

KUMAR SATYA NARAIN SINGH—1 
Appellant 
versus 

RAJA SATYA NIRANJAN CHAKRAVARTI 

AND OTHERS —RESPONDENTS. 

Ghatwali tenures , incidents of—Hundwa, estate , 
whether undcr-tenure of Kharakpur — Alienability — 
Custom, local, incidents and proof of. 

Whore a grant i* forthcoming to a man and hi* 
heir* a* Ghalwal or i* to be presume! to h ive beeQ 
made though it m*y have <ince been Io*t, personal 
Perfornunco of tho ghatwali service* is not 04*ential 
so long a* tho grantee is ro-piu^iblo for them and 
proonres them to bo rendered. 

inalienability is one of tho incidents of ghatwali 
lands. Bat ovidenco may be given to show that in a 
certain District they are bv loctl custom subject to 
*peoijl inoideuts iu this regard. 

To terminate tho Ghatwali charaoter of lands it i* 
Deco-ary to find ?cm : thing done or omitted to bo 
y!* 0 , 011 Popart of tho (iovernmout, as the grantor 5 , 
wh ch wool i have the legal enect<1 a surrender and 
r ® gr.iut kj[ the la-d' on now terms, or, at any rate, 
°iareleno of the right t) appoint tho ghatual and 
call for the poi formanco of tho ervico*. 

^ hero a tenuro i creatod. a : di-linct from a mere 
Personal employment., tho tenure-holder has such at* 
Dterost in tho rendering of tho service* a 5 entitlo* 
,in t0 sa Oh bonedt of tho touuro as accruos from his 
roadmen and williugness to perforin hi* obligation, 
o 'Orvice is not a inero burden on tho laud; it 
n-timto§ a porsonal right in so far as the land hold 
Q that condition is concerned, and a personal obii- 
i a 30 j ar as Coaoorn3 the grantor, which, being 

I C-101 


in the nature of a public obligation, cannot be 
waived by the graator for his own advantago, nor, 
being in the nature of a title to the lands, can 
be relegated to desuetude for the mere disadvantage 
of the ghatwal The truth is that, where rights 
can once be shown to have been established 
and continue to be vested in living persons, obsoles¬ 
cence and desuetude are popular expressions rather 
than solid legvl grounds for refusing a continuing 
recognition to the right as originally established. 

The Hundwa estate is not an under-tenure of 
Kharakpur. It is a Ghatwali tenure and is inalien¬ 
able. 

Incidents of Ghatwali tenures discussed. A local 
custom is one binding on all persons in the local area 
within which it prevails, and diSers ontiroly from a 
family custom, binding only on members of the 
family as to ru^es of de/oont. 

It is one which must be plea led with particularity 
as to tho looal limits of tho area of which it is alleged 
to be the custom, and tho evideooa must bo evidence 
as to the prevalence of the custom in th at area. 

Except so for as analogy may servo to explain any¬ 
thing that is in itself obsoure, the customs of other 
localities are not relevant. 

Case-Law discussed. 

Appeal from the judgment of the Patna 
High Court, dated tho 9th July 1918, confirm¬ 
ing the judgment of tho Suh-judgc, Bhagalpore, 
dated tho 14th Septcmpor 1914. 

Messrs. De. Grather, K. C . and Dube for tho 
Appellant. 

Messrs. Lowndes K. G. and Raikes , for the 
Respondents. 

JUDGMENT. —This was a suit to en¬ 
force by sale certain mortgages of lands ; which 
may ho shortly called tho Hundwa estates, 
created by tho lato Udit Narayan Singh of 
Lagma, in Pergana Hundwa, a junglotorry 
taluq in tho Santal Perganas District. The 
suit was defended on behalf of Kumar 
Satya Narayan Singh, whom tho widow 
of Udit Singh adopted under his testa¬ 
mentary authority as his son, and tho ground 
of defence was that tho Hundwa estates 
wero and arc inalienable and pass* d unencum¬ 
bered to this defendant as successor on tho 
d< ath of Udit Singh, tho mortgagee notwith¬ 
standing. Two main questions aroso : tho 
first, whether tl e estates were over inalien¬ 
able at all; and tho second, even if so, whether 
befero tho dates of the mortgages thoy had 
not become alienable in full. Doth Courts 
rejected the defence : tho Subordinate Judge 
mainly on the Cr6t point ; the High Court of 
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Patna, while aooepting the original inalienabi¬ 
lity of the estatea, definitely upon the second. 
This defendant now appeals. 

The title and tenure asserted by the appel¬ 
lant rest on an alleged grant and subsequent 
confirmation of a permanent ghatwali tenure 
made to his ancestor Subha Singh by Captain 
Brown anl Mr. Dickinson, officers of the rul¬ 
ing power, in 1776 and 1794 respectively. 
The respondents’ caso is that nothing more 
took place than an ordinary revenue settle¬ 
ment of these estates then belonging to Subha 
Singh, confirmed at the permanent settlement, 
and subject to no teuure or condition of in¬ 
alienability. 

In a very elaborate judgment the learned 
Subordinate Judge examined tho whole history 
of Ilundwa for over a oentury and a half, and 
his conclusions mav be thus summarised. 

w 

Ilundwa was originally acquired in absolute 
ownership in or before tho sixteenth oentury 
by a Khetauri family driven from its 
earlier home by Rajput pressure from 
the west. Subsequently, at a date un¬ 
known, it became annexed to the Kha¬ 
rakpur Raj and was tributary to it, but, for 
their own purposes and not under obligation to 
any overlord, the Rajas of Ilundwa continued 
to appoint their own ghntwnls in Ilundwa and 
to maintain an aimed force of jagirdars. 
Ilundwa was at this stage of its history, when 
tho East India Company obtained the Dewani 
in 1763 and, in assessing rovonuo on the mahal 
of Ilundwa, included it as part of the Kharak¬ 
pur estato for fiscal purposes. When the 
Santal Porganas came under martial law the 
landed proprietors ex mnjori cuutcla obtained 
pottas and sanads from the military officers in 
oharge confirmatory of tho rights whioh they 
had enjoyed in quiotor times. They were, as 
was tho wholo population, liable to military 
service if called upon, and no doubt they 
accepted in their pntta ? mention of a service 
which arose out of tho state of tho country. 
When about tho end of the century peace had 
been fully re-established in tho district, no 
further service of tho kind was requisite, and, 
in spite of tho language of the pottas, none 
was ever required. Such was the case of 
Ilundwa, as of many other estates. Nothing 
moro had been dono by its proprietors than 
the ordinary rural police work, which fell on 
all landed proprietors of consideration, and, 


although in a country where names die hard 
the old tradition of the existenoe of ghatwah 
in Hundwa, and with it the name, continued 
to survive, there was in fact no correspondence 
between the old and the recent state of things. 
The Raja of Hundwa himself never was a 
ghatwal, either appointed by the Mogul power 
at Delhi or by the East India Company. He 
was, when he chose, a grantor of ghatwali 
holdings of his own creation, but, subjeot 
only to his payment to the zemindars of 
Kharakpur, he was an independent proprietor 
and not the holder of any sorvice tenure. 

Tho learned Judge thus made light of the 
title deedp, on which the defendant relied, 
regarding them as mere recognitions, not very 
accurately expressed, of pre-existing rights, 
for which view he thought that he found con¬ 
clusive record and authority in the reports of 
various officers of the company, whioh have 
been published from time to time. From 
similar sources, and to the like effect, was 
derived a whole series of other incidents and 
of official acts, which ho considered to be of 
capital importance. 

At tho beginning of the la=t century the 
Collector of Rhaguiporo prepared a list of the 
ghatwah in Kharakpur, aud this list does not 
mention the defendant's ancestor, who was 
then in possession of the Hundwa estate and 
must have held it, according to the defendant, 
as a ghatioaH tenure. A few years later Mr. 
J. P. Ward reported, in 1833, that Hundwa 
was held by the defendant’s anoestor as a 
ghatwali tenure, but as a ghatwali tenure 
under the Raja of Kharakpur, though he 
added that this dependency had been suc¬ 
cessfully disputed. Mr. Ward records this 
without makmg any suggestion that it was 
really held from the Govornmont direct, 
except that Captain Brown and Mr. Dickinson 
are spoken of as having respectively made 
and continued a “grant.” In 1838 Govern¬ 
ment took proceedings under Reg XI of 1819 
to resume Hundwa, on the ground that it was 
lying unassessed to revenue, though it had 
been included in the permanent settlement of 
Mah.dat Kharakpur in 1796, when Kadir Ali 
was the Kharakpur Raja. The claim failed, and 
the Government acquiesced in the deoision, al* 
though an entry in the Settlement Register of 
Mvkurrari Istamrari Jumma of Bhagulpore 
for 1801—1802 recorded in regard to Hundwa 
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that after the Dewani a mokttrrari polta lmd 
been granted Gubjeot to ghatwali, and men¬ 
tioned as the foundation for this record 
Captain Brown’s polta for the whole pergana 
Bundwa, dated 1776, and Mr. Dickinson’s 
sctnad of 1794. In 1863, after the adverse 
decision of their Lordships’ Board, reported in 
6 Moore's Indian Appeals, the Government 
agreed with the Raja of Kharakpur of that 
day, in consideration of an annual payment of 
Rb. 10,000, to surrender its right to the ad van 
tageof having ghalwa'i regularly appointed for 
the performance of public policy service?, whose 
J'lghirs the raj i would have to provide him¬ 
self. For thiG purpose a list had been prepared 
of the ghitwals, to wIiogo services tho Govern¬ 
ment might lawfully lay cla : m, but Ilundwa is 
not in tho list. It is, of course, matter for 
argument whether the reason for the omission 
is that Ilundwa, as a ghatwali tenure, was not 
included in the ztmmdary of Kharakpur, not 
being the subject of a public sorvico a6 to 
which the Raja of Kharakpur had any res¬ 
ponsibility, or whether, as the learned Judge 
thought, the true rea«on is that tho Raja of 
Hundwa held his lands as an independent 
proprietor and not by any manner of ghatwali 
service at all. It certainly is of some impor¬ 
tance that such a list should have been made 
for suoh a purpose without any mention 
of Hundwa and without any explanation 
of the reason why it was not mentioned, 
o subsequent years various loss important 
proceedings took place, as to which the obser¬ 
vation is that tho official ignorance of the 
act, if f ac t it was, that lluudsva was held 
irect from tho Government on a ghatwali 
enure is singular in any case and doubly so 
id view of tho existence of Captaiu Brown’s 
? D Mr. Diokinson’s grants, which could 
i k° eu entirely lost s’gbt of. Thus 

n 1867 part of the lauds of ilundwa wore 
acquired for a public road aud paid (or 
without any indication that Ilundwa differed 
om any other of the lauds under Kharak 
ur - A similar incident, of no great iui- 
°,r atJC0 itself, was given in evidence 
in le ia' 7 o° re * ai, d ’-vas required for tho road 

1875 tho Commissioner for 

di»°* • ,' V ', 8lon . called on tho Collector of the 
t e nc “ 0l ' information as to all ghatwali 
,, 0m which police services Were then 
andable, and again Llundva was emitted 


from the replies, as though all traco had been 
lost of the Government right to call for 
ghatioali service. From his comments on 
these events tho learned Judge appears to have 
thought that, if a Government could he con¬ 
ceived to he capable of losing sight of rights 
of great antiquity and 6mall value, legal con¬ 
sequences would follow in the lapse of years, 
disabling the Government, to the advantage 
of tho proprietor, from enforcing its claims. 
He recites, however, in his judgment, extraots 
from official correspondence from 1869 on¬ 
wards, which 6how that the writers them¬ 
selves wore alive to the fact, that there 
might he still existing ghatwali tenures in the 
districts in question as to which, for various 
reasous, the demand of services had in fact 
ceased, and contrasts them with other pas¬ 
sages, from which he infers, not without 
reason, that the writers had not lost sight, at 
any rate, of Hundwa, hut were cloarly, if 
erroneously, of opinion that it was not a 
Government ghatwali, hut probably was a 
shikmi tenure under the estate of Kharakpur. 

Tho Hubordinato Judgo finally attached very 
great importanoo to tho entries in the Record 
of Rights rotating to Hundwa, in which at the 
settlements made in 1874—79 aud 1898 — 
1907 tho tduqas in question were entered as 
tho Ist nnrari Mokunari property of the Raja 
of ilundwa without any qualifying addition, 
such as might havo been made and in the 
case of other ghatwali properties was made, 
and he regarded tho Record of Rights as being 
*' the clearest po6siblo positive evidence of tho 
fact that Hundwa is not a ghatwali at all, 
whether under tho control of the Government 
or of tho Zemindar." 

Undoubtedly, this long series of adminis¬ 
trative acts, records aud reports, whioh either 
affirmatively declare Hundwa to havo boon a 
shikmi gh 'lwalt of Kharakpur or nogativoly 
treat it as, at any rate, wholly free from any 
ghatwali services to tho Government, is, as 
the* learned -'ulioi dmato Judge found it, a very 
impressive c rcu in stance. If tho problem had 
been to infer the true original grant, which, 
in tl><* al)s.-nco of the text of it, could only ho 
collected from tho evidence of what was 
done and loft undone in connection with 
Hundwa by the ruling power, it would, 
no doubt, have been difficult to infer, as 
the explanation which best fitted all tho 
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facts, that the right originally granted 
consisted of a ghatwali tenure, held from the 
East India Company direct. The production 
of the authentic texts of the original grants 
completely alters the question, and it becomes 
in the first instance one of construction. The 
reports of the Government officers are not even 
contcmporanea expositio, for the earliest one 
must have been based on hearsay accounts, 
already one or two generations old, and pre¬ 
sumably not on any inspection of the original 
grants, since they are not mentioned. 

In the High Court the learned Judges 
differed from the conclusion of the learned 
Subordinate Judge, holding that Hundwa was 
originally a Mogul ghatwali, hereditary in the 
family of the defendant's ancestors, which 
Captain Brown and Mr. Dickinson confirmed 
but did not originate, by the potta and sanad 
in question. They arrived at this conclusion 
on tho construction of the two documents, 
read in the light of contemporaneous conduct 
and of prior history, whioh they conceived to 
have been sufficiently established or to be 
common knowledge. Roe, J., thus states 
their conclusions: — 

“ The Ilundwa tenure was, prior to tho 
Dewaueo, a Mogul ghatwali. The effect 
of assumption of jurisdiction over the 
jungle Terai Mahlas by the East India 
Company was at most to convert tho 
allogianco of the ghatwal from an alle¬ 
giance to tho Mogul Empire to au alle¬ 
giance to tho East India Company. The 
Permanent Settlement did not destroy tho 
Company’8 right to enforce nor relievo 
Purander Singh from liability to render 
that allegiauce. Nothing that has sinco 
boon dono has altored the position. . . . 
Tho descendants of Purander Singh havo 
never specifically refused to render servi¬ 
ces as ghatwals. . . . Tho entry 

of the ghatwali service attached to tho 
Mahal in Exhibit F still stands. . . 

It may bo that tho power to enforce these 
services has lapsed by limitation. That 
question was not argued at the bar and 
could not bo raised in this 6uit. 1 am satis¬ 
fied that the right has not been des¬ 
troyed by any definite act." 

As the construction, which was put upon 
there documents in the High Court, ^ was 
strenuously contested at their Lordships’ bar 


by the respondents, who prayed that the 
judgment of the Subordinate Judge on this 
point should be restored, the first question for 
decision will be whether or not the lands of 
Hundwa were at any material time a ghatwali 
tenure at all or Dot. Without proceeding upon 
the same line of reasoning as that adopted in 
the High Court, their Lordships are of opinion 
that they were. Formidable as the series of 
official acts and reports above mentioned 
appears to be, their Lordships think that, as 
soon as the texts of original instruments, such 
as the potta and sanad in question, dating 
from a time anterior to all these matters, are 
produced and put in evidence, the nature of 
the estate of Hundwa rests upon their true 
contruction and import and not upon the 
notions entertained about them in later gene¬ 
rations. 

Tho instrument of 1776 is one of a consider¬ 
able number of similar instruments executed 
by Captain James Brown, of the East India 
Company’s service, who gave a full account 
of the district, which was published in India 
Tracts, 1787. lie was ono of the officers 
employed in introducing order into the five 
jungle Terai mahals, including Birbhum and 
Kharakpur. Though the originals of the two 
documents in question are not now forth¬ 
coming and probably have been lost, they 
had been so often produced and accepted in 
numorous suits for tho last eighty years and 
more, that tho translations used in the present 
case have been accepted without quostion as 
truly representing authentic originals. The 
dooumont of 1776 is headed “ Patta in terms 
of Kabuliyat granted," eto. (whioh Kabuliyat, 
however, is also not forthcoming), and is 
entitled in the commencement thus : ' This 

Istamrari Mokurrari Patta is granted to you 

. . . at a varying consolidated jumma, 

Rs. 2,701, in respect of Pcrgana Hundwa. 
The document itself sets out no parcels 
for I'ergana Ilundwa, though there is an 
express exception of Brahmottar and other 
lands, “ jagirs granted to arohers and Barkan- 
dases, perquisites of Imlah lands and other 
zemindari expenses." Then follow certain 
clauses which may not go beyond duties then 
ordinarily discharged by zemindars, though 
among them occur the words ' you should go 
round your village, escorted by archers 
and Baikandase6 bolding jogir grants, as 
per details given below, aod protect the 
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villages but further on ocoura this most 
aigniBoaut olauae: " When oallod by tho 
Hazur you should be escorted by a body of 
archers and Barkandases 307 in number, 
of whom the Sardars will be 7 and archers 
and Barkandases will be 30 D. and should 
appear before the Hazur, and you ought to 
bo careful about the boundaries and limits of 
your village.” 

There follows a sort of summary or sche¬ 
dule headed “Annual jama of tho Istamrari 
Mokurrari settlement . . . Barkandases 

and archers,” with details showing how 
Rs. 2.701 are made up, which throw no light 
on the present question. It is clear that tho 
whole sum payable to tho revenuo is payable 
by Raja Subhao Singh. Tbcro is, further, a 
contemporaneous Dowl, which, it is common 
ground, supplies the parcels intended to be 
inoluded in this settlement. It is admitted 
that the lands in mortgage are lands to which 
tho instrument of 1776 applied, but it has to 
be observed that, when Ilundwa i6 mentioned 
in the interval, sinco then, it cannot always 
be concluded that the whole of tho lands so 
referred to were either lands covered by 
this instrument or lands belonging to tho 
family of Subhao Singh and Udit Singh. Their 
content seems to have changed from time to 
time. Those facts add to tho obscurity of the 
Past history of Ilundwa, but as no issue 
turned on these discrepancies in the Courts 
below, their Lordships are of opinion that they 

do not affect tho pro6ont question one way or 
the other. 

Importance has further been attached to the 
Persons named in tho instrument of 1776 and 
o the manner in which they are referred to. 
'8 expressed to be granted to "Raja Subhao 
Udit Singh, Balm Gopal Singh, 
abu Lai Singh and others, ghatwals of 
organa Ilundwa appertaining to Kharakpur.” 
*). jJ^t the senior ol the ki»6meu is 
a ed Raja out of respect. Tho term does 
°° mean that Subhao Siogli was an iude- 
00 0Db proprietor, while the other kius- 
ii JQ '* ora not but were ghatwals only ; 
o whole class are ghatwals of Ilundwa, 
*oug i varying in social importance. In 
0 operative part it is mandatory, though 
IU t ’ ODOra ^ tonus—“You should always 

J oy tho Government," and so forth. Tho 

w “entions Subhao, Gopal, Lai and 


Udwant, (who may really be Udit), in connec¬ 
tion respectively with tho Taluqas Khandwa, 
Phuljheri, Kesri and Sarji, and it names six or 
sevoa other persons whom the instrument 
itself does not name at all. Those discre¬ 
pancies, for the same reason as that above 
stated seem to their Lordsbip3 not to require 
further disoussion. 

In 1794 this instrument was perused and 
considered by Mr. Dickinson, tho Government 
officer then in charge of this district, and he 
issued a perwana, which is also relied on by 
tho appellant as part of his title and, in view 
of tho fact that it purports to bo a substantive 
confirmatory grant, has throughout been ac¬ 
cepted on both sides as being one with the in¬ 
strument of 1776 for purposes of construction 
of tho title. It is in tho name of the East 
India Company. It is addressed to tho 
Mutsaddts, present and future, of Pergana 
Ilundwa, and ultimately directs them to 
"treat tho said Pergana as a mokurrari 
tenure,” to "receive the fixed Jama of the 6aid 
Pergana by regular instalments each year from 
Raja Purundar Singh, zemindar, and others 
and it adds, “ You shall not demand anything 
in excoss nor shall you demand production 
of fresh 6anads every year.” 

The rests of this perwana consists of recitals 
of details and parcels and of words of grant. 
It records that, since Captain Brown granted 
Ilundwa, " old zemiudari of Raja Subhao 
b'iagh,” ” as permaucut Mokurrari" to him, 
Udit Singh, Gopal Singh, Lai Singh, Bishun 
Singh, !• ateu Singh, and other ghatwals of the 
said Pergunua,” all theso porsons except 
Gopal Singh have died, and Subhao Singh s 
nephew, Puraudar Singh, lias been in 
possession of the sharos of bis uncle and 
also of Udit Singh and of Gopal Singh, 
paying the Government Revenuo ; while 
iu the case of tho others, sons in each 
caso have succeeded to fathers’ shares. 
The perwana concludes : "Therefore, taking 
into consideration their right of in¬ 
heritance, so much of tho said Pergana as 
formed the si.are of Raja Subhao ningli 
Zemindar, aud of Udwant Srngh and Gopa, 
Mugh, { liiatioals . is granted as bufoio to Raja 
Puraudar Singh, Zemindar, and so much ol it 
as belongs to Lai Singh has been granted to 
Builhau rungli, the share of Bishun Singh to 
Manik Singh, tho share of l atch Singh to 
Rohan Singh and other ghatwals, and to their 
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descendants as permanent Mokurrari tenure.” 
The rent, “ excepting the Jagir lands of 
Barkandases aud archers, ” is Rs. 2,701. 
The obligations of the document of 1776, as 
to looking after the villages and appearing 
bofore the Huzur with a forc3 307 strong, 
are referred to, but whether for the purpose 
of recitiug that these obligations have hither¬ 
to been performed, or of directing the 
Mutsaddis to see that they are performed 
in the future, is not, as a matter of drafting, 
quite clear. What is clear is that there is 
nothing to take away from the earlier docu¬ 
ment in this respect and that, reading the two 
instruments together, effect must bo given to 
these provisions as part of their terms. What, 
then, must that effect be ? 

The respondents’ contention, briefly, is that 
these provisions are nothing more than the 
expression of duties then currently required 
of Zemindars, and, whether required or not, 
discharged by them in their own interest and 
in the interests of their ryots ; that the men¬ 
tion of ghatwals does not include Subbao 
Singh or Puiandar Singh themselves ; and 
that the “ other ” ghatwals mentioned do not 
include them in one class but are ghatwals 
subordinate to them, whose duties are of 
earlier origin than either of these instruments 
aud are not based upon them. The language 
employed is relied upon in support of the view 
that Iiundwa was, before 1776, an independ¬ 
ent Zemindari in the family of Subbao 
Singh, held subject only to payment of Govern¬ 
ment revenue; that such ghatwals as then 
existed were his shtkmi ghatwals, and that all 
that Captain Brown and Mr. Dickinson did 
was to settle what eventually became the 
permanent revenue payment duo in respect 
of the whole estate and to signify this in an 
ordinary settlement potta, confirmed by the 
latei porwana. These contentions their Lord- 
ships think unsound. 

It may be advisable to oonsider generally 
the law relating to ghatwah tenures, partly 
fer the purpose of determining whether the 
construct,ion adopted by their Lordships is in 
any way inconsistent with that law, and 
partly for the purpose of deciding the incidents 
which the law attachos to the form of tenure 
resulting from the construction. In the Santal 
Perganas there are for practical purposc6three 
olasses of ghatioah tenures, (a) Government 


ghatwalis, created by the ruling power ; ( h ) 
Government ghatwalis, which sinoe their orea- 
tion and gonorally at the time of the Perman¬ 
ent Settlement have been included in a 
Zemindari estate and formed into a unit in its 
assessment; aud (c) Zemindari ghatwalis, 
created by the Zemindar or his predecessors 
and alienable with his consent. The second 
of these classes is really a branch of the first. 
The matter may, however, be looked at broad¬ 
ly. In itself "ghatwal” is a term meaning an 
office held by a particular person from time to 
time, who is bound to the performance of its 
duties, with a consideration to be enjoyed in 
turn by the incumbent of the office. Within 
this meaning the utmost variety of conditions 
may exist. There may be a mere personal con¬ 
tract of employment for wages, whioh take the 
form of the uso of land or an aotual estate 
in land, heritable and perpetual, upon ser¬ 
vices certain or services to be demanded. 
The office may be public or private, important 
or the reverse. The ghatwal, the guard 
of the pass, may bo the bulwark of a whole 
country-side agamst invaders ; lie may be 
merely a sentry against potty marauders ; he 
may be no more than a kind of gamekeeper, 
protecting the crops from the ravages of wild 
animals . Ghatwali duties may be divided into 
police dutios and quasi-military duties, though 
both classes have lo6t much of their import¬ 
ance, and the latter in any strict form are but 
rarely rendered. Again, the duties of the office 
may bo suoh as demand personal discharge 
by the ghatwal and personal competence for 
tiiat discharge ; they may, on the other hand, 
bo such as can bo discharged vioariously, by the 
oreation of shikmi tenures and by the apoinb- 
ment aud maintenance of a subordinate force, 
or they may be suoh as in their nature only 
require to be provided for in bulk. It is plain 
that where a grant is forthcoming to a man 
and his heirs as ghatwal or is to be presumed 
to have beoD made though it may have since 
beon lost, persoual performance of the ghat¬ 
wali services is not essential so long as the 
grantee is responsible for them and procures 
them to bo rendered. Shib Lall v. Moorad 
Khan (1). So much for the ghatioal. The 
superior, who appoints him, may also in the 
varying ciicumstances of the organisation of 
Hindostau be the ruling power over tb 0 

(1) 9 W. R. 126. 
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country at large, the landholder responsible 
by oustom for the maintenance of security and 
order within his estates, or simply the private 
person, to whom the maintenance of watoh- 
men is, in the case of an extensive property, 
important enough to require the creation of a 
regular office. It would not he easy to 
draw with precision the distinction in the 
duties performahle by him between a person 
who might properly bo oalled a ghntwal, and 
a person, who is only to be styled a chowkidar, 
though the legal incidents of the respective 
positions are olearly different. At the other 
end of the scale the term " ghatwnl " may be 
the honourable badge of a great proprietor, 
who in his day was a veritable Warden of the 
Marches. In the minor senses of the word, 
Qhatwal ” can hardly be said to connote a 
tenure at all. A jaghir, assigned for the sup¬ 
port and remuneration of a ghahoxl, may 
be no more than wages in kind, arising from 
the use of a plot of land customarily in 
the occupation of the ghatwnl for the time be¬ 
ing, and in suoh a case personal sorvico by the 
employee and personal selection and appoint¬ 
ment by the employer may well bo in every 
ORSo essential incidents of the relationship. In¬ 
competence and misconduct on the part of the 
employee may bo causes for removal of the 
'lhatu'al and resumption of his holding Rajah 
A wanurul Singh v. Surwan Singh (2); actual 
appointment may bo the necessary in'tiation 
and seal of his office ; p“rsonal selection may 
be the whole basis of his servico and mere 
amily claims valueless in the matter On the 
other band, thoro are groat oetates, whoso pro¬ 
prietors are found holding them or parts of 
om upon the terms of providing that ghntionli 
8e rvices shall bo forthcoming, either regularly 
or when required : services, which it is im¬ 
possible f or the proprietor himself to render 
'n is own person, and which become possi- 
1 Q and to those to whom ho rend¬ 

ers them Bimply by virtue of his possession 
, “ 10 lands thus granted. In such cases the 

as^ • * ^ 0DUro ’ even if not originally granted 
'eritablo, easily becomes so, and is corn- 

tb° n y r 0UDt ^ ou the death of an incumbent of 
to descend to some member of bis 
I ' V D °k oocessarily to the senior mum- 
' Thus in Kharakpur ghatwala have a 


( 2 ) 


5 W. R. 232. 


perpetual hereditary tenure at a fixed jumma 
(Munrunjun Singh v. Raj ih Ldananl Singh 
(3). A recognised right to be appointed 
ghatwnl, then takes the place of a formal 
appointment; a recognised right in the supe¬ 
rior to dismiss the glntwa 1 , if he is no longer 
able and willing to render the servico required 
by his tenuro, and to appoint another person 
to the office and the tenuro of the lands, then 
readily suffices to maintain in perpetuity the 
incidents of the tenure. Women of rank have 
thus in some instances come t,o be the recog¬ 
nised holders of ghatwnli lands Tokat Doorga 
Pershn-l Singh v. Tekat Doo>gn Koverce (4). 
The case of Rani Surbessuri occurred in 1783 
in Kharakpur, and there are said to have been 
many such cases in Birbhum. A further 
incident of such a tenure is the inalienability 
of the ghatwnli lands, for it is obvious that, if 
the whole lands W3re alienated together at the 
choice of the ghatwnl, he would he in a posi¬ 
tion either to make his own a'ionoe, possibly 
a person nou-rosident or unfit, the ghatwnl iu 
succession to himself without the consent of 
bis superior, or to deprive himself of the 
whole of tho means provided to enable the 
sorvicos to bo rendered, while himself retain¬ 
ing tho office, whose obligations he could in 
consequence no longor fulfil. Tho office cannot, 
except by sp^oial custom, grant or other ar¬ 
rangement, either run with lands or he soverod 
from them. If the lands aro alienated pieoomeal 
—and this must bo involved in a right to alien¬ 
ate them at all -the same difficulty arises in 
anothor form, for hero, the office boing indivisi¬ 
ble tho quoetiou is to which of a number of 
several purchasers of the lands is it to pass ? 
Ilurlnl Singh v. Jorawun Singh f5), Raj ih Lil- 
anunl Singh I J ah a door v The Ciov.rnment 
of Howi'il (6), Rajah Nilmoni Singh Do v. 
Bakromlh Singh (7), Raja Lilanand Singh 
Bahadur v. Tlmkur Mnnarunjin Singh (3). 
It is true that, so far as tho superior is 
concerned, tho inconveniences which would 
ari?o from allowing to tho ghalwa'i a free right 
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of alienation ™ay ho m0 t bV reserving to the 
superior the right of withholding consent to 
the alienation and thug defeating it, and this, 
counled with the right to appoint a successor 
to the office when it falls vacant, may in prac¬ 
tice he sometimes all the protection that the 
superior requires, hut in two points aTocting 
others : t is insufficient First of all, when the 
ahit'nal'f office has become hereditary in his 
family, alienation hv him becomes impossible 
without infringing the right of his heirs ; and 
secondly, when the office is of a public char¬ 
acter and held for the general good, it is not 
enough to safeguard the superior’s personal 
right of appointment, hut it is also necessary to 
ensure that the lands and the services shall 
remain substantially connected so 'that actual 
performance and not mere subordination mav 
ho assured, and this involves that the lands 
must remain impartible and inalienable. 
These considerations peculiarly apply where 

. . « • i s 


ment juenma for an absolute estate in lands. 
There is even less ground for so holding 
when the documents under construction 
are nearly ISO years old. No authority is 
forthcoming to show that a holding on the 
terms of both yielding a jumma and rendering 
a gunsi-military service may not be consistent 
with the use of these words. Whether the 
service tenure is made a term or not, the hol¬ 
der miaht be a “ Zemindar ” or landholder 
and his holding be “ perpetual ” and on^fixed 
terms,” and the position of Subbao bmgh 
depends not on his being styled ra]a and 
Zemindar , whioh are general expressions of 
consideration, but upon the conditions upon 
whioh he held the land. Their Lordships are 
further unable to refer the obligation to fur¬ 
nish a force of 307 men to any ordinary 
police administration of a Bengal Zemindan. 
The force is precise and it is large ; it is mili¬ 
tary rather than civil 5 it does not vary accor- 


These considerations peculiarly apyy wuora wry mum >- , , . ■ 

the snoerior. hv whom qhntwah are appointed ..ding to the needs of the moment, b & 

and of whom nh^twnli lands are held, is the ,.at a standing number at all times, “‘end 
ruhn" power itself. In Mogul times such ."ance on the Huzur-with the ^lojoteejn 
grants were common: nor did their existence ,■ demand is clearly beyond‘ (-^u^t bo given to 
hv anv menus come to an end with the ^constabulary ****?' 

assumption of the Dewanny. Government fj.these very^ spec.a and exp ^ ^ ^ q[ 
nhntwali tenures have to some extent lost or although oo f orfciti possible 

*TI? for revenue purpose in the assess- Jto do so by regarding them as descriptive of an 
l hv another and ?obligatory service tenure, whether of the 

m ° n . ,C \ ' i pro nriotor but tho question ^ordinary ghatwal type or not, anda 3 10 0 
an 'nlopenannt ghat,mli tenure is a Edition on which the ohatrml holds the land.. 

must depend on | It is. 1—r o*£d 

Z " revenue 

lands can he shown to have amounted to a ^rental and att *“andTha“a8 servants of the 
release hv the Government of the gkatwah ^ essential tha^ as oising the 

services or to a grant to a thml part o tho^East IndjaCompany, tben°n y bbega 

right to receive them and of the right tojl^^anny o Bengal Onssa only 

appoint the ghatwal the tenure must remain, ^officers ^revenue revi- 

as it originally was, a Government ^twah^ J^new grants of old 

tC ’ln r view of these considerations, their Lord- Restates. ^T^^^LTuTe^folder 1 of’tfTeSate 
ships think that there is nothing in the general |ev dence to >»u>w that t.ie holder^ ^ b 

law to limit, the interpretation of these docu-^P himself had conducted himself 

ments according to their natural seneo and, ^ ubho wnfih ju6bifie d a for¬ 

th^ are unable to accept the argument which ^n*ny way tat it shown that, if it were 
tho respondents base on tho ?pecia wo ,!' S j ,! p Captain Brown bad any authority to for- 

ri " are not so strictly used as always to bear dl8tur banco in this rogion, but 

sr^ «*—-*— fco 
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exero'ne snob a power. The answer to these 
objections appears to their Lordships to bo 
this. It must ho presumed that for anything 
done by Captain Brown in the purported dis¬ 
charge of his functions some valid authority 
existed until the contrary is prove!, especially 
in a matter which was repeatedly brought 
before Government officials and Courts of law 
within but a short time of the event without 
once, so far as their Lordships know, 
having any doubt cast upon its validity. It 
is very probable, though not absolutely p-oved 
that before 1776 some gh-rtwili tenure of 
these lands had existed in this family for 
many years and that Captam Rrown's policy 
was to confirm what be found already existing. 
The grant to Subhao 3ingh of and previously 
held by that proprietor would be explicable 
and regular, if Subhao Singh either sur¬ 
rendered this estate, already held on a 
g^atwli tenure, in consideration of a ro 
grant from the now ruling piwer on satisfac¬ 
tory terms as to jnmmn an l service, or if, 
being already holder on joint rent and service 
terras, subject to revision at the will of the 
old ruling power, which is known historically 
to have been common in Mogul times ho now 
received and acooptod from the new ruling 
power a grant, which fixed his rent and his 
service favourablv and for a t rt rm, which wa* 
expected bo he, and Boon actually bocirn\ a 
term in perpetuity. It is probable enough 
:. Suhhfto Singh would turn from the sot- 
mg to the rising sun and make now term* if 
6 could. It is certain, from the map in Mr. 
* lacpherpon'a report an 1 from the history of 
district, that, if Hundwa wa* not a QhH'O- 
a 1 whatever ho the timo of it* first 

creation, a fiinrular and perilous gap \va* left 
or no discoverable reason in fclio line of def^n- 
consisting of (jhatwaH tenures, which wa* 
evisod to protect the land*, known a* the 
anaand-i-Koh. In up-holding old t’tlos, of 
^ tc 1 the authentic record* are still forthcom- 
,D P. their Ijordahipsarc justified in making all 
« presumptions to explain thorn and 
^'. V ® validity. Corta : nly in making either 

? ™ :8 ° ^sumptions tliov arc nob trespassing 
syond tho bounds either of actual probability 
0r o local precedent, and as tho alternative 
, Wou ^ * ,e cither to disregard express words and 
0 eav ° them no force at all, or else to as- 
jothat what has boon treated as a goo 1 
0 or over a oeutury is really an iastanoo 
1 G—100 


in which an offic : al, unsuspecting and unsus¬ 
pected has outstepped tho limits of his un¬ 
known power, their Lordships have no hesita¬ 
tion in saving that tho grants of Captain 
Brown and Mr. Dck’nson oroated a valid 
permanent service tenure of the estate of 
Hundwa. 

It must he conceded that from the time of 
Purandar Singh to the present day no Zemin • 
da' of the Hunlwa estate has over been 
personally appointed ghitionli either by 
Government aaml or otherwise. Tho fact is 
common ground It mav be observe! that, if 
the fact ho material in this oaso, the conse¬ 
quences would not bo those contended for by 
tho respondents, for if a person entores into 
possession of a ghi'wili jaghir, not having 
obtained the appointment which is required to 
make him tho lawful holder of it. bis posses¬ 
sion is without t'ble at all, anl until by 
prescription or otherwise he acquires a right 
which he is capable of alienatin' —a question 
which does not arise hero -the lack of a 
unit t l of appointment is roaUy the proof of 
the defect of his tiitle, not of tho corapletenoss 
of it In this case, however, the grant of 1704 
oxprossly makes the tenure hereditary without 
anv renewal of tho appointment. It is a grant 
to the named persons anl their descendants, 
and the direction to tho Mutsaddis is, “ Nor 
shall you demand production of fresh sana Is 
every year." Nor is this inconsistent as the 
respondents contend, with the grant being a 
s'rv'oe grant at all. Their Lordships are 
unable, however, to acc n pb the argument that 
in this case the lau Is aro merely sub¬ 
jected to a p'oun’ary charge, so that tho 
personality or the appointment of tho holder 
would hoof no impyfcanco The tenure-holder 
has to raise and rrvvntiin the force, nob 
m'n-ely to piv for it. Whatovor may bo tho 
other inc’donts it i« clear that bhoso grants 
impose on him tho duty of providing a specific 
artn^l force and of attending with it upon the 
competent Govern meet officers whenever this 
service is required of him. What can this be 
but a servic'-tenure ? 

Again, it is objected that truo horitability 
is inconsistent w tb a ghilwili tenure when 
tho office is of a personal character. A jaqhir 
mav. it is true, he hold by a ijhatwnl on tho 
terms of personal employment and service of 
the strictest kind anl in tho most oomptoto 
subordination. In such a oiso soleotioa aal 
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appointment are the natural commencement 
of the service, and its determination in fact 
involves the determination of this highly 
personal tenure. Where everything depends 
on personal qualifications and exertions a heri¬ 
table tenure is out of place. On the other 
hand, services may be due in bulk and the 
obligation of the ghatwai may consist, notin 
personal guardianship of a particular post, 
but in providing the service of others who ace 
competent to discharge the services in parson. 
The obligation to embody and keep up an 
armed force o 300 men with an appropriate 
stall of officers is pre-eminently an obligation 
of this kind. It is personal in that the grantee 
under this tenure is himself bound to the 
provision of this force from time to timo and 
is not moroly chargeable in respect of the 
expense, or bound to make a contribut'on to 
the expense of forces embodied and kopt on 
foot by others. It is personal in that the lands 
aro granted upon this tenure in order that out 
of their produce the obligation in question may 
be discharged by the grantee. It is, however, 
impersonal in that the very nature of the 
service is rather one of purveyance than of 
arms. For this purpose the ghitwal must be 
a person of property, and for that reason he is 
the grantee of lands as ghntwali lands; but he 
nocd not be himself a soldier or watchman, 
and for that reason also the lands, though 
ghatwali lands may descend to heirs without 
personal selection and appointment, as is the 
case hero. Sinco the teuuro is a service 
teuuro, the lauds are liable to forfeiture if the 
obligation of service is expressly repudiated, 
while the rights of the ruling power are 
similarly sufficiently safeguarded by holding 
that the succession of an heir incapable of 
rendering oven the vicarious service involved 
in the provision of this armed fcrco, might bo 
treated as being in itself a ground of for¬ 
feiture in the person of that successor, if not in 
the persons of the entire family for it is what 
might bo called an anticipatory repudiation. 
It is enough to indicate this principle as an 
answer to the argument that the abeeuco of 
actual appointments and the presence in the 
perw ma of 1791 of an actual dispensation 
from periodic sounds are both fatal to the 
existence of any true ghatwali tenure. It is 
not necessary to decide whether and to what 
extent an appearance of personal unfitness in 


a particular heir would operate to disable him 
from succession as ghatwil. 

In view of the considerations above set out, 
their Lordships have arrived at the following 
conclusions with rega'd to the construction 
and effect of the potto, of 1776 and the sanad 
ot 1794 :— 

(1) The instruments contain words of grant 
and purport to make grants on behalf of 
land in the name of the Evst India Com¬ 
pany. They must bo so interpreted nor 
can this oonstrotion be defeited merely 
because there may be ground for thinking 
that the grantees were already holders of 
these lands under earlier grants or on 
oustomary service terms. The tenure is, 
therefore, a Government tenure. A simi¬ 
lar construction was adopted by the High 
Court of Calcutta in Raja Lilanand 
Singh Bahadur v. Thakur Munorunjan 
Singh (S). 

(2) As the grants are expressed to be is - 
temrari mokunari grants, aud as in faob 
the lands have for generations desoouded 
iu the family of the defendant from 
ancestor to heir, they are a perpetual and 
hereditary tenure. A similar conclusion 
was arrived at in Munorunjun Singh v. 
Raj oh Lelanund Singh (3) when a sanad 
of L777, granted by Captain Brown in 
similar terms, was under coDstruotion. 

(3) The express obligation imposed on the 
grantees, as an integral part of the grant, 
to support a specified number of barkan- 
dases, and with them to attend the 
liuzur when required, shows that the 
tenuro is a sorvioe tenure and is ghatwali 
in its nature. 

(4) A teuure so granted is inalienable and 
indivisible ( liurlal Singh v. J or aw an 
S>ngk (5) and cannot be sold iu execu¬ 
tion of a decree against the person of the 
inoumboub of the office of ghatwal for 
the time being (see Nilmoni Singh Deo 
v. Dakranxlh Singh (7), aud Joukishen 
JUookerjee v. The Collector of Dost 
Bardwan (9). 

(5) Neither by the torms of the grant nor 
by the general law applying to auoh ghat- 

<0) 10 M. I. A 16 ; 1. \V. R P. 0. 26 ; 1 Sath. P. 

C. J. 512 ; 2 Sar. P. 0. J. 64 ; 12 E. R. 872 (P. 0J- 
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wait tenures is an aotual appointment of 
the next heir to be ghatwali in the room 
of his predecessor requisite, nor is actual 
performance of the stipulated ghatwali 
services from time to time necessary. 
Readiness and willingness to perform 
them when required may be inferred 
where there is uo proof of any refusal to 
perform and where performance within a 
reasonable time, if required, is not 6hown 
to have become impossible. 

At the last stage of this argument the 
respondents’ Counsel raised the further con¬ 
tention that Hundwa is in any case locally in 
Kharakpur, and that, by a well-established 
local custom, now always recognised, Kha¬ 
rakpur ghatwali lands aro alienable. They 
disclaimed any contention that a family cus¬ 
tom existed, and put the point 6olely as one 
of local custom. Their Lordships might well 
have refused to entertain this contention, for 
it involves important considerations of fact as 
well as of law and it had net been determined 
or even discussed in the Courts in India. It 
was, however, 6aid to rest on a series of deci¬ 
sions of long standing, and their Lordships, 
loth to appear to cast any doubt upon such 
authorities by rofusing to tako account of them 
on tho ground of a rule of procedure, have 
determined, under the circumstances, to deal 
shortly with this contention. 


The proposition that Hundwa is in Kharak 
par must, in consequence of the litigation c 
1812 to 1819, to be mentioned horoaftor, b 
now regarded a6 a purely topographical 6tate 
ment. What the area or tho site known a 
Kharakpur may bo is a matter for evidence 
and no evidence was given about it. It i 
lurthcr a matter as to which the Courts ii 
®pgal have original means of knowledg 
w >oh their Lordships do not possess, aud lo 
ns reason the fact that the contention wa 
submitted to tlioso Courts become 
doubly significant. If it is well founded, tb, 
w olo of the discussions and proofs, whch lei 
0 wo loDg bearings and two elaborate judg 
JEents, would havo been obviated in limine 
or t io whole point of the defenco disappeared 
undwa was by binding custom and In 
oision recognising that custom an aheuabli 
m d 1 . 0 * • ^ 8U0 '* a orucial point was novo: 
e * e ’i a** Wtt9 P r °hably bcoauso the loca 
w edge of the Courts themsolves woult 


have compelled them to overrule the point as 
Boon as stated. 

A local custom is one binding on all persons 
in the local area within which it prevails, and 
differs entirely from a family custom, binding 
only on members of the family as to rules of 
descent aod so forth ( Bujknhen Singh v. Bam 
joy Stinna Mozoomdai (10). It is one which 
must be pleaded with particularity as to the 
local limits of the area of which it is alleged to 
be the custom, and the evidence must be evi¬ 
dence as to the prevalence of the custom in 
that area ( Marquis oj Anglesey v. Lord 
Huthe) ton (11), Maharanee Hccranath Koer v. 
Bahoo Burn Narayan Singh (12). Except so far 
as analogy may serve to explain anything that 
is in itself obscure, the customs of other 
localities aro not relevant aud such rules in 
ca6e6 relating to Birbbum or Pacbete aro not 
in point. 

It has been long held that certain ghatwali 
tenures in this district are alienable with 
the consent of tho Zemindar. This was 
decided after an elaborate examination of the 
evidence in Kali Pershad v. Anand Boy ( 13) 
by their Lordships' Board. This authority 
has repeatedly been followed aud applied 
in India, and, so far as the reports show, 
without proof of the custom being required 
over again. What, however, does this amount 
to V Their Lordships’ Board pointed out 
that ghatwali tenures are generally inaliena¬ 
ble but that evidence may ho given to show 
that in a certain district they are by local 
custom subject to special incidents in this 
regard. Mich evidence was forthcoming aud 
was to the ell< et that many tiansfers had taken 
place in Kharakpur without being questioned 
or questionable, provided tl at the Zemindar 
of Kharakpur expressly assented to aud accept¬ 
ed tho transit rce as hi? ghalwal or indicated 
an implied acceptance by an absence of objec¬ 
tion after twelve years’ notice of tho transfer. 
This evidence satisfied both the High Court 
and the Judicial Committee. It is plain that 
the custom depended on the proof, and a6 the 

(ID) 1 C. Ifir, ; 1<J \V. R. 8 ; 'J Far. P. C. J. 171 ; 8 
M L J .5 ; 2 Huh P. c\ J 714 ; 1 led. I’co. (N.S.) 
119 a* C) 

ill) tlbl.’) 10 M. and \V. 21 h ; jf> 1,. J. Ex 67 ; G 
Jur- 3ei> ; 1 62 I-’., ii. 443; 62 ii it 676. 

(12) i; J-. 274 ; 17 W. Ii. OlG. 

(13, 16 1. A 18 ; 16 C. 4.) ; 12 lml. .'i r. 17‘J ; 0 
gat. P. C. J. 121 ; 7 i mJ. lac. 8 « (l. 0.). 
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tenure in question was one in the Zemindari 
of Kharakpur and under its Zemindar, it could 
have no reference to gkntwali tenures not 
under him or forming part of his Zemindari. 
The personal intervention or omission to inter¬ 
vene on the part of the Zemindar could not be 
material unless the ghatwali tenure, to winch 
it applies, was one as to which tlie Zemindar 
had the right to appoint to the oilico of 
ghatwal, and this view is confirmed by the 
further observations of Lord Pitzgeiald, that 
the conclusion arrived at is encouraged by tbe 
fact tiiat the purposes for which tbe Kharak¬ 
pur ghatioals were originally appointed no 
longer existed. In sundry cases, both pre¬ 
viously and subsequently decided in India in 
couiormity with this decision, the ghatwali 
lauds appoar always to have been hold under 
the Zemindar ot Kharakpur (e.g.) Liajah 
Leelalinund bingh v. JJuoigabulty) till. Ihe 
explanation ot the customary rule, that the 
Zemindar s consout is necessary, is 6aid in, 
Kartidi Chaiuler Deg y.Bhugui Cnurut Chander 
bingh UOj, which was iohowed in Dootya- 
buUy's case, to be that the Zemindar is res¬ 
ponsible to Government it the guatwal's 
services which are pubho services, are not 
porlormed, and so ought in soU-doieuoe to have 
a veto on any trau6ter. It tins is so, it is an 
additional reason lor saying that, until the 
Government releases or aOoushos the services 
in some ehectivo and lawlul manner, the 
tenure-holder remains bound and holds the 
lands without power ot alieuatiou v.see too 
JsiLmani btnyii L>ca v. Lakranalh bmgn 

With regard to iiundvva this is not 60 . All 
that can bo said ot Ham Chandra Mur wan v. 
Hunt A ethauuU lvuman fib; is that, it the 
Ldit Narayan burgh then concerned was the 
appellant s lather, as may be the case, no ono 
6eem6 to have thought it advisable on the occa¬ 
sion to rely on the inalienability ot his tenure. 
Nothing, thoroloi e, comes ot it. Their Lordsiups 
sue no ground lor thinking that the custuin oi 
Kharakpur, relied on by the respondents 
Counsel, has any application to g/iuiwaU 
tenures, which, like iiunuwa, are inue-poncicut 
Ol the Kharakpur ZcininUuU, eVen though 
they may bo not lur oil Kharakpur. 

tli) W. U. 1661, -l J. 

(r o) n. L>. A. odd. 

Uoj 2 iau. uai JJD ; Ih C. 810 ; 16 1. A 8j ; 10 
C. L.. J. 1 ; 6 A. L. J. 6x7 ; 6 M. A. T. 1 ; 11 hour. L. 
W. 76a ; 10 C. W. N. 1102 , 10 M. L- J. 110. tl\ (..)■ 


£jThe ultimate conclusion of the High Court 
was that “ the property mortgaged by the late 
Udit Narain bingh was a ghatwali tenure not 
held by him as a ghatwal," and it was on this 
ground that they decided the 6uit in favour 
of the mortgagee. Tbe proposition requires 
somewhat close examination. 

It is true Udit bingh neither himself 
rendered the services prescribed in Captain 
Brown s potta, nor appeared to be conscious of 
any legal restitutions upon his power of alienat¬ 
ing tbe lands ot liuudwa. In the first 
respect ho differs little, it at all, from the 
position of his predecessors after the time 
ol Puraudar biugb ; in the latter ho certainly 
stands alone, lor he was the spendthrift 
of the lamily and purported to dissipate 
the estate ol Ilundwa by all forms of aliena¬ 
tion, nor in his lifetime did auyone venture 
to say him nay. As, however, there is no 
question here of any actual assent being given 
either by his family or by the Government, 
and as tbe whole matter in dispute is whe¬ 
ther hi6 alienations were valid, the fact that in 
other transactions besides tbe present ho pur¬ 
ported to alienate and appeared to believe in 
his own power to do so proves nothing. What 
is singular is that Irorn tbo time of Puraudar 
singh tbe officials ol the ruling Power never 
required that the services in question should be 
rendered, and lor long periods and in important 
connections even seem to have been unuware 
that any obligation ol tbo kind existed. 

Tbo first matter to be cleared up is tbe 
relation ot Ilundwa to Kharakpur. As early 
as 1781 a peewaua, signed by Mr. Hastings as 
Governor-General in Couuoil, records that 
tbe duties ol Zemindar ol tbe Pergaua Kharak¬ 
pur have been couLorred on Baja Kadir Aii, 
and includes, at a roveuue payment of 
Its. 2.8UU, ilundwa among tbo esates, to which 
the perwaua applies. A Potta and Kabuliyat 
oi i/yb are next lortbcomiug, wbioh purport 
to include in Baja Kauir Alls Zemtndai i of 
Khaiakpur tbe Bergaua liuudwa To these 
documents, however, and to the trausaotious, 
whatever they were, out ol which they arose, 
no ancestor oi tbo present appellaut was a 
party, and although the Bast India Company 
used is a party, still, as they relate only to 
the juinrna payaolu and to other ordinary 
obligations ol Zemindars, and as the jumma 
for Tluudwa was in iaob paid through the 
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Baja of Kharakpur, these documents do not 
greatly advance matters. What is of more signi¬ 
ficance is that in 1802 the result of the Perma¬ 
nent Settlement for Hundwa was registered as 
involving the annual payment of a jumma for 
Bs. 2,701 under Captain Brown’s Volta ; that 
Purander Singh is then recorded as the present 
possessor, personal and not hereditary ; and 
that in the Remarks ” column it is stated 
that the potta was subject to ghatwali, 
while the perwana of 1794 is recorded as a 
sanad, under which the persons named, other 
than Purandar Singh, were in posi86sion as 
heirs of their father. 


Between 1809 and 1819 protracted litigation 
was carried on between Kadir Ali, then Zemin¬ 
dar of the Kharakpur Mahals, and the family 
of Purandar Singh, recently deceased, with 
refereDoe to the estate of Hundwa. Kadir Ali 
asserted a right to nominate the ghatwal, who 
was to suooeed to Purandar SiDgb, a claim 
whioh eventually Jhabban Singh disputed 
Asserting that he was mokuraridar of Pergana 
Hundwa with heritable rights. Though he 
was also described as ma'ik Zemindari, this is 
not enough in such a context to show that he 
alleged that his estate was not a ghatwali 
tenure. In order to inform itself as to the 
ownership of the disputed Taluq is, the Court 
relerred it to the Collector of the District to 
report, who the 'Lemindar of the lands in liti- 
gatiou really was, although this would appear 
o have been one of the very questions whioh 
Arose for^ the determination of tho Court 
f ,u’ ?^is report, which is now not 
orlhcoming, was in favour of the Raja of 
arakpur. Nevertheless, when tho case 
lRw> ftrt * * n Court of Bhagulpore in 

bad aD( * 0u a Pl )ea l iu the Court at Murshida- 
of judgments wore in tavour 

ahhan oiugh, the ancestor of the present 
PPe laut. Accordingly, no further appeal 
taaon . the olann of the Raja ol Kbarak- 
rto be entitled to appoint the ghatwali of 

fitiah Wa ’ W ^ eDev0r a Vucan °y occurred, was 
sin ■ ^ ^ l8U110Sl; d. It is not necessary to con- 
« ' 0W lar * 11 ^ all, thcso judgments, which 
Tts 6 ' Veen the holders ol the two estates are 
Pres* 4 lCa ^ a ' would technically preclude the 
ol t . ou6 re8 P°ndeuts, as mortgagees liom one 
this ° Elders of Hundwa, Irom reopening 
for m'i° Bklou aa a & a >ust their mortgagor s heir, 
aob no attempt has been made to do so 


and in no event after the lapse of a century 
would their Lordships have been disposed to 
entertain or to make criticisms upon judgments, 
arrived at upon ampler documentary materials 
than those now available, which have for 
long laid at rest a claim once so keenly 
advocated. 

These decisions, which separate Kharakpur 
from Hundwa so far as this appeal is con¬ 
cerned, have a profound effect on the position 
of Hundwa. Whatever else Hundwa may be 
now, it is not nor ever was for present purposes 
a ghatwali estate under Kharakpur and its 
rajas. Comment is however justly made 
that, with the documents of 1776 and 1794 
before them, neither Court pointed out nor 
apparently was invited to hold that, as they 
granted Hundwa to Subhao fciDgh and to Pu- 
raDdai- Singh on the terms of services to be 
rendered to the Government, the holders 
of Hundwa were therefore Government ghat- 
walls and could not be the ghatwalis of tho 
Raja of Kharakpur. Futher-more, as has 
been already stated, the reports relating to 
the Sautal Perganas generally and to Kharak¬ 
pur and Hundwa in particular, nowhere 
mention Hundwa as an original and direct 
Government ghatwali. Thus Mr. Suther¬ 
land in 1819 records the history of the 
estate of Hundwa, but nowhere suggests 
that the holders owed military service to the 
Ruling Power. In 1833 a Special Commis¬ 
sioner, Mr. Ward, deals with the relations of 
the Rajas of Kharakpur and Hundwa from 
Mogul times downwards and refers iu some 
detail to the potta of 1776, to the perwana of 
1794 and to the litigation above discussed, and 
records his conolusiou thus: — 

“34. Under the foregoing history of Hundwa the 
tenuro under which tho jagir is held oao only be 
considered glut lira It subjaot to the payment of » cer¬ 
tain tixed rent and other conditions of service, but 
olaimed by Jhuban Siogh as a Zemiudari for whiob 
no revenue b.*H beon paid since 18‘Jd." 

All that can bo said of these and similar 
passages from o her and later reports is this. 
The writers wore dealing with largo tracts of 
country and wore chiefly concerned with quos 
tious strictly affecting tho Government re¬ 
venue. ( jhulwaii services, as services to ho 
actually called for and performed, were not in 
question. Their sources ol information were 
largely hearsay. Dr. Buchanan, for example, 
reoords that he was only told the family 
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account of Iluudwa matters and did not hear 
the other side. It is doubtful if they had 
the opportunity of seeing the actual docu¬ 
ments of 1776 and 1794, but if they had, 
the interest of the Government in the service 
of the barkaudases of Hundwa was 6o incon¬ 
siderable that it is small wonder it tho some¬ 
what complex language of those instruments 
did not deeply engage their attention. High 
as the reputation ol these reports for care and 
research deservedly stands, there can bo noth¬ 
ing surprising if an error is made in the 
account given of particular rights connected 
with a single estate, where the value of those 
rights to the Government mu6t be trivial and 
on the whole problematical, and where their 
relevancy, as this caso shows, chiefly regards 
the private rights of heirs as against the in¬ 
cumbent for the time beiug. If, in tho result, 
their conclusions were erroneous, they can, 
fortunately, be corrected by attaching the real 
weight to the polta and the sanad and up- 
holding the rights as disclosed therein, without 
further considering the mistaken accounts of 
them given by 6omo officials and the pardon¬ 
able ignorance ol them displayed by others. 
Nor must it bo forgotten that the entry in too 
register ol poimanont mokurrari right in 1802 
is a precise statement to tho contrary and 
rests on a precise reference to tho material 
documents ol title, and that the entries in the 
Record ol Rights ot 1874-79 aud 1898-190< 
are not inconsistent, to say the least of it, with 
tho same state ot things ; (sec observations in 
tho cases reported JJunrunjun Singh v. iiojah 
LeLanund Singh (3j aud LUanund Singh 
Bahadur v. Thakur Manoranjan Singh (o). 

Tho High Court appears to have attaohed 
littlo or no importance to the express direction 
in the sanad ot 1794 that "production of fresh 
sanads oveiy year is not to no demanded," aud 
dwells on tlio lact that since the death of 
Futauuar Singh no proprietor ot iluudwa bad 
applied lor a renewal ol tho Islemrart Oiokur- 
ran ghalwaU grant or had been requirtd to 
do so. l' or a hundred years no inuchtlika or 
kabuliyal, undertaking military service, had 
been given. No ghatwal ol Iluudwa had been 
appointed by Government. Udit Narayau 
Siugb "was merely de. Jacto holder, without 
licence from tho ruling Power, ol the lands 
attached to the post ot ghatwal," aud it was 
as suob that ho mortgaged these lauds to the 


plaintiffs. His son, who succeeds by inheri¬ 
tance, cannot, it is concluded, impugn his title 
or ask that it should be investigated, for, the 
ruling Power not being represented, its per¬ 
manent title cannot be gone into. 


It appears to their Lordships that, as this 
decision does not purport to rest on prescrip¬ 
tion or adverse possession of the lands by 
Udit Narayan or his predecessors against the 
Government, it must be rested on legal assump¬ 
tion that, if during a sufficiently long period 
the incumbent of the office of ghatwal does 
not happen to be called on to render the ser¬ 
vices which he is bound to render when re¬ 
quired, the quality and incidents of bis tenure 
of ghatwali lauds change, at any rate so loDg 
as this abeyance of the services lasts, and 
that be becomes, to the prejudice of bis heirs 
—who are, be it said, heirs of ghatwali 
lands with the advantages as well as tho 
disadvantages attaching thereto—a full mo¬ 
kurrari istemrari proprietor for the time 
being. This seems to be involved in the 
argument, on which Roe, J., bases his conclu¬ 
sion, for he propounds this dilemma. If the 
defendant's right to succeed was a right to 
succeed to Udit Singh’s interest as ghatwal , 
there was nothing to succeed to, for Udit 
Singh, if ghatwal at all, held nothing heritable 
in virtue of that office. If, on the other hand, 
the right to succeed was a right to succeed to 
tho right and interest, which Udit Singh then 
had even pro tempore, that right was one whioh 
Udit Singh could and did encumber in favour 
of tho plaintiffs, and since the defendant is not 
in a position to discharge tho encumbrance, he 
must 6uller the legal consequences and submit 
to have these lands alienated from him. Id 
truth the defendant is not asking, as the learn¬ 
ed Judgo seems to have thought, to have the 
Government’s title investigated. He is rely¬ 
ing on Ins own interest in the tenure of the 
Hundwa estate, which on tho true construc¬ 
tion of the original grants bears the character 
ol a ghatwali tenure with its legal incidents, 
lie does not 6et up a jus tertii ; his case is Dot 
that there is an interest outstanding id a 
stranger to tho suit—the Government, to 
wit—in which he seeks some defence against a 
decree for salo against himself, but he alleges 
a titlo in bimsell to succeed bis father in the 
enjoyment of lands which, as agains 
himself, his father had held without aDy 
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right to encumber them in favour of 
Btrangers. This and this alone, is the rele- 
vanoy in the present suit of the oircum- 
Btanoe that the lands are held on ghatwali 
tenure, for the ghatwali services themselves 
have long been so insignificant that little 
remains in the tenure, exoept potentially, be¬ 
yond the quality of being heritable, impartible 
and inalienable. 

To terminate the ghatwali character of the 
lands, it seems to their Lordships that it is 
necessary to find something done or omitted 
to be done on the part of the Government, as 
the grantors, which would have the legal 
effect of a surrender and re-grant of the lands 
on new terms, or, at any rate, of a release of 
the right to appoint th eghatwil an 1 call for 
the performance of the services. Nothing of 
this sort, at any rate, is shown. The burden 
of proof is on the mortgagees, and the Govern¬ 
ment not having been made a party, such 
proof may even have been for the time being 
inadmissible. Even the crops of barkandases 
was still in existence within living memory, 
whether in embryo or in dissolution does 
not matter. Not to mention tho dubious 
exploits of this force in tho Santal rebellion 
of 1855, when with their bows and arrows 
they were said to have slain 300 rebels at the 
C03t of three casualties, there was called as a 
witness a veteran member of tho force, who 
still held a jiujir as such, and down to twonty 
years before had continued to receive from the 
raja presents of money on tho occasion of 
weddings in Ids family. Tho Trial Judge does 
nob deal with this evideuco at all, though he 
comments naturally ami adversely on tho 
supposed battle, by which tho force of barka n- 
asos quelled the revolt of the Sautals. 

As is well known, tho estate of Kharakpur 
jyas the subject of long and complicated litiga- 
'on arising out of claims to re-assess or to re¬ 
sume ghatwali lauds whore, as was no douub 
KOuerally tho case, ghalw<ili services had ceased 
, f °\ pra °b’-cal importance. LoDg before 1765 

i wan tenures under the Zemindar of Khar- 

P- been created by the various holders 
as 17 ° 7 0 * or their own purposes, and as late 

. ''^'1785 Mr. Cleveland, who managed the 
\ during the minority of Kadir All, iollow- 

, . 0 °ame policy. Tho lauds thus made the 
th * C< p Vhdtwal tonuro were included in 

0 Permanont Settlement of the wliolo 


Kharakpur estate in 1796, and the Government 
of Bengal sought long afterwards to re-assess 
these lands to a further jumma beyond that 
fixed in 1796 on the ground that local 
zemindars had ceased to be called on to 
render polici services, since tho Govern¬ 
ment had itself undertaken the neces¬ 
sary Thanadari organisation (Regulations 49 
and 50 of 1792). Tho claim was finally 
dismissed by their Lordships’ Board in 
1855 (Rnja Lelanund Singh v. The Govern¬ 
ment of Bengal (6). Now there is a clear dis¬ 
tinction between the case where the Govern¬ 
ment thinks fit itself to perform duties 
theretofore performed by ghatwals and the 
case where the ghatwali service is formally 
abolished or discharged (per Sir Barnes Pea- 
oock, Suppl. vol Ind. App., p 185 ; and see the 
analogous case as to a palayam in Madras 
Malay andi Appasami Nuickar v. Midnapore 
Zemin lari Co. (17). In tho Kharakpur district 
it does not appear that thoro has been any 
formal termination by law of ghtaioali pub¬ 
lic services apart from the above-mentioned 
composition inter partes with the Zemindar of 
Kharakpur. 

It is true that in Appendix XVI[ to Mr. 
Macphorson’s Report on the Santal Perganas, 
which confains extracts from Dr. Buchanan’s 
MSS., there occurs this passage: “ By far the 
greater part of Hundwa is still in the posses¬ 
sion of a Kshetauri family, although it pays 
to tho Raja of Kharakpur Rs. 2,372 a year ; 
but it has been entirely exempted from mili¬ 
tary service.” What foundation thero may 
have been for this statement remains unknown. 
It may ho a lax allusion to the Regulations of 
1792. At any rate, Roe, .T., records, " To this 
day no outpost has boon set up in Pergana 
Hundwa, which is still a non-polico tract.” 
After 1855 there followed numerous suits, in 
which Raja Lelanund endeavoured to resume 
his shikmi glutwali lands, alleging that lie 
was entitled to disclaim tho services and 
thereupon to oust the ghatwal, and also that 
by his agreement of compromise with the 
Government for an annual mouoy payment 
in lieu of further services, tho ground for tho 

(17) CO led. C**. 963 ; 48 I. A 100 ; 2G C. W. N. 
108 ; 20 A. L. J 30.1 ; 40 M. Tj. J. 637 ; (19211 M. W. 
N- 362 ; 31 C. h. J. fi ; 44 M. 676 ; 14 L W. 49 ; 29 
M. Ii. T- 368 ; 3 U. P. D. R. (P. C.) 73 ; 0 922) A. I. U. 
(P. C.) 154. 
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appomtment of ghatwdls and for the tenure 
of ghatwali lands had disappeared. These 
attempts failed, and it was held that he could 
not renounce the services without the con¬ 
sent of Government or some legislative or 
administrative extinction of them (Kooldeep 
Narain Singh v. The Government of India (18) 
and seo Raja Lilanani Singh Bahadur v. 
Thakur Manoranjan Sinqh (8), Munrunjun's 
oase, (3), Raja Lelanund Singh v. Tha¬ 
kur Munorunjan Singh (8). As long a9 they 
were ready and willing to render services if re* 
quired, the Zemind >r could not put an end to 
the ghalwaW servioes, whether required or 
not, even by compromising with the Govern¬ 
ment and substituting a rent for the former 
services, for, as against the tenure-holders, this 
was res inter alios acta , see Raja Lilonand 
Singh Bahadur v. Thakur Manoranjan Singh 
( 8 .) 

Although none of these decisions governs 
the present case, they involvo the principle 
that whore a tenure is created, as distinct 
from a mere personal employment, the tenure- 
holder has such an interest in the rendering 
of the services as entitles him to such benefits 
of the tenure as accrues from his readiness 
and willingness to perform his obligation. 
The service is not a mero burden on the land; 
it constitutes a personal right in so far as 
the land held on that condition is concerned, 
and a personal obligation in so far as concerns 
the grantor, which, being in the nature of a 
public obligation, cannot he waived by the 
grantor for his own advantage, nor, being in 
the nature of a title to the lands, can he rele¬ 
gated to desuetude for tho more disadvantage 
of tho ghotival. Tho truth is that, where 
rights can once he shown to have been esta¬ 
blished and continue to be vested in living 
porsons, obsolescence and desuetude are popular 
expressions rather than solid legal grounds for 
refusing a continuing recognition to the right 
as originally established. 

Ono circumstance remains to be mentioned, 
if only for the purpose of pointing out that no 
definite conclusion can bo drawn from it one 
way or the other. For a time the revenue 
assessment on the Hundwa lands was paid to 


the Government direofc, but now and for a cen¬ 
tury or so past—in fact ever since the time of 
the Permanent Settlement—it has been paid to 
the Zemindar of Kharakpur by the Hundwa 
proprietors, he being assessed to the revenue 
oh the lands both of his own zeminlari and 
on those of Hundwa too, and paying the re¬ 
venue contribution direct in respect of both. 
As it is now settled that Hundwa is not an 
under-tenure to Kharakpur, one obvious 
inference from these facts is finally negatived. 
The other, that there is a direct liability of 
Hundwa for revenue payments, whioh are for 
convenience collected indirectly, is, after all, 
immaterial when once it has been deoided that 
the ghatwali tenure of Hundwa, as it now 
exists, rests on grants made directly by the 
East India Company. Tho explanation suggest¬ 
ed for the bare fact is that in disturbed times 
the transport of treasure through the jungles 
from Lagwa in Hundwa to Bhagulpore was 
precarious, but as it is not shown to have 
been any safer from Kharakpur to Bhagulpore, 
and as in any cise Hundwa's money must 
have run the risks of transport to Kharakpur, 
tho explanation is unoonvincing. Fortunately, 
it is also academic. 

In the rosult the appeal succeeds. The 
judgments of tho Hi^h Court and of the Sub¬ 
ordinate Judgo in favour of the plaintiff-mort- 
gagoos ought to he sot aside and their action 
should be dismissed with costs both here aud 
in both Courts below. There is a cross-appeal 
by them consolidated with the defendant's 
main appoal, which refers to the interest to 
be allowed to them upon a decree, if any, in 
their favour and this cross-appeal fails and 
should be dismissed with costs. 

Thero Loidships will humbly advise His 
Majesty to the above effect. 

z. K. Appeal allowed. 

Solicitors for the Appellant —Messrs. T. L. 
Wilson & Co. 

Solicitors for the Respondent—Messrs. 
Watkins aud Hunter. 
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SIND JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 9 of 1919. 

April 6, 1922. 

Present :—Mr. Kinoaid, J. C., Mr. Raymond, 
A. J. C. and Mr. Kennedy, A. J. C. 

VAZIR alias DINO and another— 

Appellants 

versus 

DWARKOMAL and others—Respondents. 

Muhammadan Law—Co-Juirs—Alienation by co¬ 
heir—Suit for partition—Partial partition. 

A co-aharer under the Muhammadan Law suiQg to 
reoover his share io a portion of his aooestral pro¬ 
perty wroogfully alienated by another oo sharer to 
a stranger, who is in possession, is not required to 
seek lor partition of the whole estate and oan main¬ 
tain a suit for partition of the portion alienated. 

Case-law reviewed. 

In the case of Muhammadans the oo-hoirs are only 
tenantfl-in-common, and there is no joint family in 
the Uindu Law sense of the term. 

Appeal from tho decree of the Dietrich 
Judge, Sukkur. 

Mr. Srikishindas HarbhugwanJas Lulla, 
for the Appellants. 

Mr. Tahilram Maniram, for tho Respon¬ 
dents. 

JUDGMENT. 

Kincaid, J. C . —The facts of this case are 
simple but involvo a most important point of 
law. 

A certain Pinjal died leaving two minor 
sons and a widow Musammnt Izat and the 
following properties—(«) Survey No. 239 
whioh inoluded a G annas share in a well. ( b ) 
Survey No. 156, (c) a family dwelling house, 
(d) a cattle pon. In 19L4 after Pinjal's 
death tho widow sold (a) Survey No. 239 to 
two Hindus Narsiomal and Kundanmal. From 
1914 the purchasers of (a) enjoyed possession 
of the land and appropriated the produce. In 
1917 the minor sons and their friends dis¬ 
possessed the Hindu purchasers and tiled a 
suit for partition of tho Survey No. 239 and 
the share in the well. They admitted that 
Musammat Izat had tho right to soli her 2 
annas share in this property, but olaimed that 
L 0.—106 


she had no right to sell their 14 annas share. 
They, therefore, prayed that the Court would 
partition off Musammat Izat’s two annas share 
and give them the remainder. Subsequently 
the Hindus obtained a decision in the Mam- 
latdar’s Court which awarded them posses¬ 
sion. 

Both the lower Courts held a Muesalman 
mother had no right to alienato her minor sons' 
estate. At the same time they held that the 
minor sons could not sue for partial partition 
for their estate and that they should hava 
demanded its entire partition. Tho minor 
plaintiffs lodged a second appeal to a Benoh of 
this Court formed of Messrs. Raymond and 
Madgavkar, A. J. Cs. Both theso learned 
Judges doubted the correctness of the decision 
of tins Court in Dhanoomal v. Kaim Khatu 
(l) in view of tho decision of Hanmandas 
Banulayal v. Valabhdas Shankerdas (2). 
They referred the following question for the 
decision of a Full Bench, viz. “ Whether a 
oo-sharer under tho Mahomedan Law suing 
to recover his share in a portion of his ances¬ 
tral estate wrongfully alienated by another 
co-sharer to a stranger, who is in possession, 
is required to seek for partition of the whole 
estate and, if not whether a suit for partition 
of the portion alienated is compotont V ” 

The difficulty in deciding a question of this 
kind lies chiefly in the frequency with which 
^English Judges have applied to suits between 
Mueealmans, tho ruled that appertain to 
niudu oo-paroonaries. Crouch, A. J. C. in 
Dhnnoomal Chandiram v. Kaim Khatu (1) 
observed “We sco no reason for holding that 
tho position of a Mahomedan plaintiff who 
olaims partial partition is any stronger than 
that of a Hindu plaintiff." In Abdul Kadir y, 
liapubhai (3) Parsons, J. wrote as follows : 
“Tho District Judge refused (partition) because 
this was not a suit for partition of joint family 
property as known to tho Hindu law, but a 
suit by Mussalmans for thoir share of an in¬ 
heritance. In this Presidency, however, a suit) 
for partition of an inheritance by Mussalmans 
is hardly distinguishable from a partition suit 
by Hindus.” With evory doforonco to tho emi¬ 
nent Judges who expressed tho above views I 
find myself in disagreement with them. There 


(1) 1 S. L R. 13;). 

(‘2) 1R Iod. Caa. 133 ; 43 13. 17 ; 20 Bern. L. R. 
(3) 23 13. 188 ; 12 Ind. Dec. (N.8.J 124. 


472 . 
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is no real resemblance between the laws whioh 
control the ownership of property by Mus- 
salmans and those which govern a Hindu 
oo-parcenary. The Hindu joint family system 
is unknown to Islam; nor is this to be 
wondered at seeing the vast distance of 
sea that divides the peninsulas of Arabia 
and India. In this view I am fortified by 
the remarks of Sir Norman Maoleod, G. J. 
in Mangaldas v. Abdul Razak (4'. “ The 

notions of joint family, joint family property, 
joint family business are utterly unknown 
to Mahomedan Law” and by the observations 
of Beaman, J. in Jan Mahomed v. Data, 
Zaffar (5) “ Mahomedans under their own law 
are never joint in ostato whether they live 
together or whether they do not.” But if 
there is no resemblance between the law of 
the Hindu joint family and the Mussalman Law 
then to try and decide a question of Mussal- 
man Law in the light of decisions in suits bet¬ 
ween Hindu coparccnors is not only to waste 
time but to risk error. I shall therefore con¬ 
fine my examination to those judgments 
which are not concerned with joint Hindu 
families. At the outset it must he remem¬ 
bered that when a Mussalman dios, his heirs 
at once become vested with the shares to 
which the Islamic Law ontitles thorn. They 
have not to wait until the property is divided 
by motes and bounds. If it is not divided they 
remain tenants-in-common until the actual 
division takes place. Wo have thus to enquire 
whether tenants-in-common are obliged when 
anxious to distribute a particular property to 
sue for a partition of all the other properties 
in which they are interested. Surely the 
answor must he in the negative ', and I am 
fortified in this opinion by several decisions. 
In the caso of Rum Mohan Lai v. Mulchand (6) 
one Ram Mohan Lai bought a five-sixth 
sharo in two shops, that belonged to a joint 
Hindu family. Afterwards he sued for tho 
partition of ono of the shops. It was objected 
that ho should have sued for the partition 
of both shops. The lower Courts uphold 
the objection aud dismissed tho suit. But 
Banorji and Richards, JJ. observed. “We 
think that in so holding, tho Courts below 

( 4 ) 23 Ind. Cas. 505 ; 16 Bom L. R. 224. 

(5) 22 Iod. Gas. 105; 88 B 449; 15 Bom. L. R- 

(G) 28 A. 89 ; 2 A- L. J. 700 ; A. W. N. (1906) 1C9. 


were in error. The case was not that of a joint 
Hindu family seeking partition of a portion of 
the joint family property. The plaintiff is 
admittedly not a member of a joint family. 
Therefore, tho property sought to be partitioned 
is property held by certain persons, who can 
only be deemed to be joint owners of it. There 
is nothing to preclude one of the joint owners 
of several items of property from seeking a 
partition of ono of such items of property. It 
may be that the joint owners may not deem it 
desirable to partition one portion of the pro¬ 
perty, but one of the owners may be desirous 
of partitioning another portion. There is no 
reason why such a partition shall not be al¬ 
lowed.” In the case of Srimati Padmamani 
Dasi v. Srimati Jagadamba Dasi (7), one of 
two daughters and co-heiresses sued the other 
for partition. Daughters under Hindu Law 
do not bccorao co-parooners but inherit sepa¬ 
rate shares in the inheritance even if undi¬ 
vided. One of the two daughters in the 
Bengal case brought a suit for partition 
of part of the undistributed property only. 
Tho usual objection was taken that she 
should have sued for partition of the 
whole estate. Phear, J. overruled it, with the 
words “ I find nothing to make mo think that 
the plaintiff mu6t uecessarly bring a suit, if 
he (or she) brings a suit at all, for partition 
of the joint property. In tho caso of Karu- 
mbah Katapaukum Vengalasheri Moideen Kutti 
v. Thuniyilaniiyal Mariamumma (9) the 
whole law on the subjeot was clearly and 
admirably stated by Spencer and Rame- 
sam, JJ. Tho plaintiff there bad acquired their 
share in a certain landed property from two 
Mussalman brothers He sued for partition so 
that he might obtain what he had bought. 
The other members of the family contended 
that tho suit was not maintainable, being one 
for partial partition. Their Lordships over¬ 
ruled tho objections, remarking " Even as 
a rule of Hindu Law it (viz. the defendants 
contention), is a rigid rule only as far as joint 
family property is concerned being a sub¬ 
stantial rule of Hindu Law—See Bakewell, J. 
in Nanjaya Mudali v. Shanmuya Mudali (9). 
If tho property is not joint family property 

(7) 6 B. L- R. 134. 

(3) 70 Ind. Gas. 113: 41 AI.L. J. 457; 14 L. W. 602. 

(9) 22 Jud. Cas. 555 ; 83 M- 684 ; 26 M. L. J. 576; 
16 M. L. T. 186 ; (1914) M. W. N. 856. 
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and the parties are nob co-parceners but only 
oo-ownersor tenants in common the rule is 
not so rigid and partial partition may be allow¬ 
ed if there is not much inoonvenienoe to the 
other sharers and if the plaintiff will be left 
without a remedy. 

In the case of Muhammadans the co-heirs 
are only tenants-in-common, and there is no 
joint family in the Hindu Law sense of the 
term. The rule can at best apply to the 
Muhammadans only in the manner it applies 
to tenants-in-common among Hindus and we 
understand the oase in Mahomed Fuslur Rah¬ 
man Chowdhury y. Mahomed Fayzur Rahman 
Chowdhury (10), in whioh the parties were 
Muhammadans (distinguished, though not dis¬ 
approved in Bern Chandra Chowdhury v 
Hemanta Kumari Dehi (11), only to lay down 
that it is not desirable to allow a suit for partial 
partition among oo-heirs, if it causes much 
inconvenience to the defendants who are co¬ 
heirs, because suoh suits lead to a multiplicity 
of suits and to endless litigation. That the 
scope of the rule as applicable to Muham¬ 
madans oannot be extended beyond this is 

the “ obs0rva tions of Ayling and 
lyabj., JJ. ia Moideensa Rowthen v. Muham¬ 
mad Kasim Rowthen.” (12). 

v;J, n fche lafc t 0r 0as e Moideensa Rowthen v. 

J Kasim Rowthen (12) tho Judges 
stated the law in the following berms 

With reference to the 6rst point (i e 

uin f Uit for partiat partition was main- 

Muhni 6 ’ i nC r d ° Dly be 6tated thafc UQd0 r 

nersnn i mad i an ^ fch ® esfcafce ° f a d0C0aS0d 
eaoh V ? ? n hl8 death 0D his h oirs and 

detinif a r th ? h01 J 8 becomes entitled to his 
debrnte fraction of every part of the estate. It 

0 r ef °r©» futile to describe a suit in which 

pertvnf fi ft,1 5 8 fc ° rCCciV0 his 6hare of the pro- 
suhL bl) e deceased from another heir as a 

fore H PaC S a - Partlfclon and to say that, there- 
termini? “ U,t n , ot “attainable. Both the 
ai . • °°fj y aod the principles of Hindu Law 
at m such a case inapplicable.” 

ob/ect?on lea f f M m the above ruli . n f» 8 that the 
Tho n - tr ° • b lC respondents is untenable. 

dofinS T7 D ?‘® putc is a separate and clearly 
d parfc of Pmgals estato. It consists 

mi i?, \ nd : Caa. 364 ; 16 C. \V. N. 677. 

» L J : & ill : 13 w «• 


of a Whole survey number and of a one-sixth 
share m a well. Even if it wore not so clearly 
denned the mere fact of alienation to an 
outsider would make it a separate portion, 
ibis was the view taken by Whitworth, J. C 

KhaJ bl { \^ eh i7 niSSa V ' Dad Muhammad 

Tb ® “ ,nor piaintills therefore 
succeeded to a definite portion of this separate 
portion in their father’s estate and are entitled 
to sue to recover it. 

i i , * answer the first part of 

the question referred to our decision in the 

negative and the second part in the affirma- 
tive. 

Rajrmond A J. C.-I concur. Ib was in 
the case of Abdul Kadir v. Bapubhai (3), that 
^arsons and Ranade, JJ., remarked that in the 
Presidency of Bombay a suit for partition 
amongst Mahomedans is hardly distinguish- 
able from a partition suit by Hindus. In 
Jan Mahomed v. Data Jaffer (5). Beaman J 
with reference to the above remark which 
had been frequently cited in previous cases 
and was unchallenged, as he was told, obser¬ 
ved that sweeping dicta of that sort for 
which it might be difficult to find any solid 
basis tend to add to the confusion in whioh the 
precise extent of the applicability of a part of 
the Hindu Law to Mahomedans in this Presi¬ 
dency is involved.’* Under the Mahomedan 

Law there is no such thing as joint family 
property which is a peculiar concept of tho 
Hindu Law. As said by Macleod, J., i n 
Many a Id as v. Abdul Razak (4). “ Tho notions 
of joint family, joint family property, joint 
family business are utterly unknown to 
Mahomedan Law.” The property loft by a 
deceased Mahomedan and divisible among his 
heirs is not joint family property but all 
sharers in it until division are tenauts-iu-com- 

mon I he shares of tho owners are doGnite 

and known before actual partition whereas 
accorc-n L v the Miiakshara Law no individual 
member of an undivided family whilst it 
remains undivided, can predicate of tho joint 
undivided property that he has a certain 
debrnte share. This joint family property is 
called the co-parcenary property and under 
the Mitakshara Law no co-purconer has any 
definite sharo in it boforo partition. In Mibra’s 
Law of Joint Property and Partition, page 194, 

< l8 > U887) Sind. bad. 0. R. 90. 
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it is said that '* under the Mahomedan 
Law the jointness of the property consists 
only in the same tangible thing or incor¬ 
poreal right being the subject of owner¬ 
ship by soveral individuals; otherwise the 
rights of the owners are distinct. In such 
a case the result of partition is only to mark 
out separate portions of the property and allot 
such portions to the exclusive use and enjoy¬ 
ment of the separate owners. Even in the 
absence of a partition any of the joint owners 
can transfer his share by sale. The share of 
the owner being definite and known the pur¬ 
chaser acquires that share. By his purchase 
be becomes entitled to joint possession with 
the remaining co-sharers and can also demand 
partition by motes and bounds." Whereas 
as remarked in Na?ijaya Mudali v. Skanmuya 
Mudaii 19)." When aco-parconer alienates his 
share in certain specific family property, the 
alienee does not acquire any interest in that 
proporty, but only an equity to enforce his 
rights in a suit for partition and to have the 
proporty alienated set apart for the alienor s 
sharo if possible, and suoh an alienoo has no 
right to possession and no status as a teuaut- 
in-coinmon. A purchaser of the iutorost of a 
co parcener must 6uo tor a general partition ot 
the eutiro family property." 

With theso fundamental distinctions as to 
the iutorost of a co-parcener in joint family 
property under the Mitakshara Law and the 
internets of Mahomedan heirs iu whom the 
proporty vests iu specific shares, it is highly 
uudosirablo to apply notions of Hindu Law 
in respect of partition to Mahomedans. In 
tho proseut caso on tho death of Fiujal, a 
soveu-oighth share in his property was vested 
in the appellants, his sous, and one-eiglith in 
bis widow lzat. During their minority slio 
purports to trausfer their sharo iu tho pro¬ 
pel ty in suit which undoubtedly she had no 
power to do, to the respondents. The appel¬ 
lants who are iuuoceut parties iu this trausac 
tion now seek to sot aside her action so far as 
their shares aro concerned, which are specific 
apd detiuito in the property that has been 
transferred aud which vested iu them on the 
death of their father Pinjai. Why should 
they be driven to a suit for general partition 
of all tho property left by Fiujal wherein 
respondents have no interest except iu tho 
pue-eigbth sharo of Izat in tho property in 


suit. As far as the equities of the oase 
are concerned, respondents can olaim no 
equitable consideration when they ohoose 
to take a conveyance from Izat not only of 
her share in the property but the shares of 
others. Even according to Hindu Law whether 
a suit should comprise all the joint family 
property, or whether it oan be brought in res¬ 
pect of a portion only of the property, depend 
upon who the paities to the suit are and 
though no doubt the general rule is that where 
a suit for partition is brought by a co-parce¬ 
ner against the other co-paroeners, it should 
embrace the whole family property, yet as 
Gour remarks in his Hindu Law at page 655, 
without prejudice to the generality of the 
foregoing rule, partial partition is permitted 
inter alia (1) where the portion excluded is 
not in the possession of co-parceners and (2) 
where the portion excluded is hold jointly 
with a strauger who has no interest in the 
family property, and iu Mayne's Hindu Law, 
6th Edition, pages 647, 618, one of tho excep¬ 
tions to the general rule that every suit for 
partition should embraoo all the joint family 
property is stated to bo whero a portion is 
held jointly with strangers who have no in¬ 
terest iu tho family partition and, therefore, 
cannot bo made parties to tho general suit for 
partition.” This is of course an a fortiori argu¬ 
ment so far as Mahomedans are concerned with 
whom there is no such thing as co parcenary 
Dor is there any general rule that when a co¬ 
sharer seoks distribution of the estate, his suit 
must embiaco tho whole property vested in 
him aud tho other co-sharers. We are not 
concerned with tho caso of the remedy that a 
stranger purchaser may have to pursue if he 
desired to obtain possession of tho share of 
his vendor by partition, the question before 
us is whether iu tho circumstanoes of the pre¬ 
sent caso it was obligatory on the appellants 
to tile a suit for partition of the entire pro¬ 
perty left by Pinjai at his death and I am of 
opinion it was not and tho suit as framed was 
maintainable. 

1 therefore concur iu the answer to tho re¬ 
ference. 

“ Kennedy, A. J.C.—I agree with the pro¬ 
posed auswers to tho referenoo. I also think 
that muoh t rror is caused by tho applioa- 
tion of Hindu Law to the case of Muham¬ 
madans. This is particularly the oase when 
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the Hindu Law applied is the Mitakshara. 
The state of a Muhammadan family after the 
inheritance has opened but the estate has not 
been divided is far more liko that of a Daya- 
bhaga family after the death of the father. 
Bub in truth neither system of law is applic¬ 
able and the matter must be deoided according 
to equity and good conscience. 

If A alienates B's property to. G without 
authorisation from B, then no douht C ought 
to have some remedy against A, inasmuch as 
he has paid A valuable consideration for the 
delivery of something that A does not own, 
and cannot effectively deliver. But why should 
B suffer; Why should B because of A’s 
wrongful act, and merely to facilitate matters 
for G, bo whom B is in no way bound, be put 
in a worse position than he would have been, 
had nob the transfer taken place ? Thus I 
never could see why B even when he is a 
Hindu coparcener should be compelled to 
sue for general partition if he did nob desire 
ib. 

What remedy is therefore opon to I 

was inclined to think merely that he might ask 
for joint possession of the whole property in¬ 
cluding the part improperly alienated. 

But I think that in the case of Muham¬ 
madans who hold the estate before division as 
tenants-in-common there i6 sufficient autho¬ 
rity for the proposition that li may ask for 
separate partition of the part of tho ostabo 
improperly alienated. This soems to follow 
from the authorities quoted. A Muham¬ 
madan heir is not a coparoenor. Ho has not 
merely a right to acquire by partition a share 
in a defined property whioh share is unascer¬ 
tained bill partition is effected, but a right to a 
defined and immediate share in each portion 
of the estate, and if any portion of tho estate 
is, in any case, marked off and divided from 
the rest of tho estate he has a right to an im¬ 
mediate share in that portion. This is of 
course without projudioo to any remodios that 
C may have against A. 

N - H. Reference answered. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 852 op 1921. 

February 15, 1924. 

Present :—Mr. Justioo Krishnau. 

BANDARU CH ELL AM M A— Plaintiff 
—Appellant 
versus 

DUNGALA PENTAYYA— Defendant 
—Respondent. 

Landlord and Tenant—Forest lands in Zemindari — 
Zamindar , rights oj—Reclamation of forest land — 
Tenant, whether acquires occupancy rights—Darden of 
proof. 

A tenant who sets up an oooup.inoy right has to 
e9taoliah it. 

Tho Zemindar owns aa absolute estate in foreat 
lands in the Zemindari. 

Arunachella Ambalam v. R. Q. Orr, 29 Ind. Gaa. 
634 ; 32 M. L. J. 407 ; 40 M- 722, followed. 

A mao who reclaims Zemindari forest land and 
makes it cultivable dooa not thereby acquire perma¬ 
nent oooupauoy right in that land. 

Suryanarayan v. Fatanna, 48 Ind. Caa. 689; 41 
M. 1012; 25 .U L. 1. 30,{l'Jl8i M. W. N 859; 23 0. W. 
N ‘27J ; 9 L. W. 126 ; 2.) 0 L. J. 163 ; 1 U- 1’. L. li. 
(P.G ) II; 36 M. L J. 585; 21 Bom. L. 11. 547; (i;,i<j) 
M. W. N. 4( 3 ; 45 I A. JO.) (P. 0.) ; Nandi<j a m Subba- 
rayulu v. Kannam Sahcb, 61 Ind. Oaa. 22; (1919) M. 
W. N. b3G, relied on. 

Appeal against tho dooroo of tho Court 
of tho Subordinate .Judge, Vizagapatam, in 
Appeal Suit No. 141 of 1920, preferred against 
tho decree of the Court of tho Distriot Munsif, 
Vizagapatam, in O. S. No. 444 of 1918. 

Mr. Y. Suryanarayana, for tho Appellant. 

Messrs, li. Siiarama Liao and R. Narasim- 
ham, for the Respondent. 

JUDGMENT. —Iu this case the plaiutiff 
is a pattailar under the Zemindar of Vizia- 
nagaram. lie brought this suit for the re¬ 
covery of rents from the defendant as well as 
for ejecting him trorn his holding. The land 
is situated in a jeroyiti village within the 
zemindari estate. The first Court granted a 
decree both for tho rent and for ejectment, 
bub ou appeal, tho Subordinate Judge has re¬ 
versed the deoroo so lar as tho claim for ojeeb- 
mout goes, ou tho finding that the dofondaut 
has ocoupaucy right in tho laud and that he 
i6 nob, therefore, liablo to bo ejected. Tho 
question argued before mo is as to tho oxist- 
enoo of tho dofeudaub s oooupauoy right. 



346 


INDIAN CASES 


[1924 


BANDARU CHELLAMMA V. DUNGALA PENTATTA 


According to the rulings of the Privy Coun¬ 
cil, the latest of whioh is in Appeal No. 48 of 
1922 in a caso which went up from this 
Court, a tenant who sets up an occupancy 
right has to establish it. The facts appear to 
be that the lands in question in this case were 
originally forest lands in the zemindari. As 
regards such lands it was laid down by this 
High Court in Arunachda Ambalam v. R. G. 
Orr (l) that tho zemindar owns an absolute 
estate in it. The lands in question seem to 
have been reclaimed by the defendant's father 
somewhere in 1868 and converted into cul¬ 
tivable lands and the evidence also shows that 
he had been in possession of the lands till his 
death and was succeeded in possession by the 
present defondant, his son, who has continued 
in possession ever since. Tho occupants paid 
rent first of all to the mustajari or leaseholder 
from the zemindar and, siuce 1898 when the 
plaintiff obtained his patta, they have been 
paying rent to the plaintiff. The rents have 
not been invariable as would appear from the 
receipts that are produced, Ex. I series ; 
in 1914, the rent was enhanced from Rs. 35 
to Rs. 55 by the plaintiff, and, as tho defend¬ 
ant did not pay that, a small cause suit was 
brought for the purpose and a decree obtained. 
The rent was ouhanced, because it would 
seem that some of the lands were converted 
from dry lauds into wet lauds. There is no 
other circumstance in this case from whioh 
any inference as regards the permanent 
occupancy right cau be drawn. It seems to 
mo that these circumstauces are not sufficient 
to justify an inference that tho tenants had 
originally an occupancy right which is con¬ 
tinuing. By moro length of tenancy no 
occupancy right can be acquired. Tho circum¬ 
stances which have been proved hero do 
not seem to me to justify any conclusion that 
tho tenants have obtained occupancy rights in 
the land, but it is contended before me, on the 
authority of the ruling in Chcckali Zemindar 
v. Ranasouru, Dhora (2) and similar cases 
that i must presume that, as soon as a person 
enters upon a zemindari laud and converts that 
land into a cultivable laud, by that fact alone 
he aoquiros a right of permanent occupancy. 
Wbatover the old viow might have been on 
tho point, tho view can hardly bo supported 

( 1 ) a i J luil. Gas. 094; 82 M. L. J. 407; 40 M. 722. 

fa) ‘28 M- 318; 8 lad. Dec. (N. g.) 624. 


now after the Privy Council ruling in Surya- 
narayan v. Patanna (3), where their Lordships 
say at page 1019 that the assumption that the 
ownership of the soil in India was not in the 
Sovereign or Ruler and that the right of the 
Ruler was con6ned to a right to receive as 
revenue a share in tho produce of the soil from 
the cultivator is an assumption that no Court 
is entitled to make and in support of whioh 
there is no reliable evidenoe. They also point 
out that such an assumption as contended for 
in that case, was not recognised in Regulation 
XXXI of 1802, and the words of that Regulation 
are quoted by their Lordships. It has been 
held by this Court in Xandiijam Subbarayulu 
v. Kannam Saheb (4) that this observation of 
their Lordships of the Privy Counoil, which 
referred to Reddi kings, refer equally well to the 
zemindars. In view of this ruling of the Privy , 
Council and the subsequent ruling of the 
Madras High Court, I do not think I can sup¬ 
port the position that, becauso a man reclaimed 
6omo land in a zemindrai and made it cultiva¬ 
ble land, he thereby got permanent ocoupancy 
rights. What then is tho basis of this claim 
for permanent ocoupancy right that tho defend¬ 
ant puts forward 't The more fact of the ».«■ 
length of his possession will not do. The 
Estates Land Act cannot be said to 
have given him a right of occupanoy at 
all ; for at the time the Act came into 
force it was the plaintiff, and not the defend¬ 
ant, who had a right in the land under tho 
patta he got from the zemindar and was hold¬ 
ing tho land. Tuough the dofendaut was in } 
aotual occupation of the land he was occupying 
it only as a tenant of the plaintiff and he would 
bo only au under-tenant (of the plaintiff, the 
ryot and could not, tbereforo, claim to have any 
ocoupancy rights at all. 

In these circumstances, it seems to me that 
the only decree that can bo passed in this oase 
is a decree allowing tho ejectment of the 
defendant. Tho decree of the Subordinate Judge 
to tho contrary must, therefore, be set aside and 
that of tho District Munsif restored with costs 
throughout. 

K. s. d. Appeal allowed. 

(3) 43 lad. Cav 689. 41 M. 1012. 25 M. L. T. SO. 

(1918) M. W. N. '59; 23 O. \V. N. 273; 9 L. VV. 126: 

29 0. b. J. 153; 1 U. P. L. R. (P. C.) 11; 30 M. L. J- 
685; 21 Bom L. R. 547; (1919) M. VV. N. 468; 45 I. A, 

309 (P. C). 

(4) 54 lad. Cas. 22; (1919) M. W. N. 836. 
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MOTUMAL PERDMAL V. LEKHUMAL 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 11 op 1918. 

September 21, 1920. 

Present Mr. Kennedy, J. C., and 
Mr. Madgavkar, A. J. C. 

MOTUMAL PERUMAL— Applicant 

versus 

LEKHUMAL and another—Opponents. 

Mamlatdar’sCourts Act {Bom. II oj I‘J06), ns. 23. 24 
—Collector s order — Revision, 

Under section 24 of the Mamlatdar’s Courts Act, the 
Court of the Judioial Commissioner of Sindh- has 
powers of revision over orders of the Colleotor passed 
in his jurisdiction under seotion 23 of the Aot. 


M.mwi h °l ! 1° 8 ■ haa S6t aslie an or ^er of th, 
Mamlatdar whioh is based on no ovidenoe, th- 

revision Comm,a8iona^,8 Court will not interfere ii 


Per Madgavkar, A. J. C.:— 

.. J W T ° °? n . a * ki ° BB m u"t oo-exist before the Court o' 

with » U n r, C ?S m lf Bloner W ' U int8rfore in revision 
of thJ 1 , er .j >f th ® Colleotor passed under section 2 S 
U<d ? rS - A0t - The ” il'ogality or patent 
t lrre 8 ul f r «ty and the second that no remedy 
oept by way 0 f revision is open to the applicant. 


Application for revision against the order 
of tli© Collector, Hyderabad. 

Mr. Easomal Mulchand, for the Applieaut. 

Mr. liewachand Vasumal , for the Oppo¬ 
nents. * 

JUDGMENT. 


—^his is an application for 
visi°n of an order passed by tho Collector of 
Hyderabad, dated 27th November 1917. in 
mon he 8ct aside an order of the Mamlatdar 
in Jf- y ? erabad . dated 22nd October 1917. 
one \T ! ° rd , er fcll ° Mamlatdar found that 
Rtnf. I Uma ! * ,ad been ejected within the 
surv v ^ P f riod * rom Possession of certain 
rfi . ' jy .V um JerB Dewanmal and ordered the 
restoration of possession to 1dm. 

tinn 1 ’,! ? oll9otor in exorcise of the jurisdic- 

Conrt A d ! r 8ecbion 23 of the Mamlatdar’s 
fiudin, °f fc the conclusion that the 

ever k°i b Mamlatdar that the plaintiff 
iftd possession, and, therofore had lost 


possession within the statutory period was in- 
correot and not based on any evidence He 
therefore found that the plaintiff was nob 
enbit ed to possession and that the plaint 
should. have been dismissed in the Mukhfc- 
yarkar s Court and accordingly reversed the 
order of the Mukhtyarkar. 

The applicant, who is the original plaintiff' 
now comes here in revision on the ground 
that the Collector had no jurisdiction to in¬ 
terfere with the findings of faots of the 
Mamlatdar. 


The first point is whether we have any 
powers of revision of the Collector’s order 
and wo have no doubt that we have such 
power under section 24 of the Act and wo 
have the same powers as the High Court has 
in the Presidency and that Court indubitably 
doos exercise such revieional powers, on the 
ordors of the Collectors, in its capacity as suc¬ 
cessors to the tfadar Diwani Idalafc, which 
exerdsed these powers under Regulation II of 
lai/ und winch powers were vested in the 
High Court by tho Statute 24 and 25, Victoria 
Chapter 104. 


The next question is whether it is a caso in 
which the Court would grant revision. It is 
in our opinion not a case in which we should 
be adxious to interfere because tho order of 
the Collector is summary and not of a per- 
manent y binding effect and in such case it is 
better that, if the parties are dissatisfied with 
the orders, they should apply to the ordinary 
tribunal and got a regular decree which should 
j aHy sefc tle tho disputes between them We 
do not mean to say that there arc no cases in 
which revision may ho necessary, and may bo 
desirable, hut we do not seo that tho present 
case is one in which wo should bo anxious to 
exoroiso revisional powers. 


... iHttuo u iiagranfc 

error m set mg aside the finding of fact of 

the Mamlatdar and a great deal of authority 

has been quoted from tho Rom hay Hi eh 

C ourt to Bbow that the Collector ha. So 

P° wor to sot as de the finding of fact* " 
Mamlatdar. Oo this point ‘'there "at . 
uo ruliuRS m tins Court and it ie uot neces- 
saiy in this oase to express assent to or dis- 
sent from these rul i U g 8 . J n tho pre8ent Ctt8e 

it seems to us that the finding of tho Mamlat¬ 
dar was based on nothing’.but the unsupported 
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allegations of the plaintiff and must be called 
a finding based on a total Disappreciation of 
what evidence is. It is not based on ovidenoe 
such as is neoessary to establish a disputed 
olaim and the error in the Mamlatdar’s find¬ 
ing amounts, therefore, uot only to an error of 
fact but also an error of law. In any oase, 
therefore, the Collector was perfectly justified 
in setting aside the finding of the Mamlatdar 
and we decline to interfere. 

Madgavkar, A. J. C.—-1 ooncur. 


Tho jurisdiction of this Court under sec¬ 
tion 24 of Bombay Act II of 1906 has been 
considered aud an instanoe of its exeroise can be 
found in Khamiso v. Rasu (1). Two conditions 
must usually oo-exist before this Court will 
interfere. The first is illegality or patent 
material irregularity, the seoond is that no 
remedy except by way of revision is open to 
tho applicant: Kashinath Sakharam Kulkarni 
v. Nana (2), Irbasappa Mallappa Dilehal v. 
Basangowclag Fakirgowda Patil (3). 


Both are absent in the prosent oase. The 
Mamlatdar on the uncorroborated evidenoe of 
the plaintiff found his possession proved. The 
Collector held that this finding was improper 
and set it asido and dismissed the suit. We do 
not thiDk that this order of the Collector was 
inconsistent with tho Aot or was outside his 
powers because of clause (1) of sootion 23, 
under whioh a party has no right of appeal 
from any order of a Mamlatdar uuder the 
Aot With rospoct to the decision in Kashiram 
Mansing v. Rajaram Dayaram Patil (4), the 
following observations may be perhaps ventur¬ 
ed Che language of that decision is itself very 
cuardcd Under the Code of Civil Procedure, 
it is true section 115 deals with material 
irregularities and a Court of first appeal only 
cft „ reverse a finding of fact by the trying 

Court But, as this Court has held iu the 
oases kh i wiiso v. Rasa, Q) above, the Code 
0 { Civil Procedure has no application 
to proceedings under Bombay Act II of 
1906 ; and reasoning m the latter by 
analogy with tho former is, therefore, difficult. 
In section 23 as sve real it, clause (1) bars 

the right to appeal, of the parties, but, as 

annears from clause (2) nob tho power of 

aP ,?? U la bOas 676 ;r,3.L. K. 67 

; J oi b. 731 : l 1 Iud - D 00 - 9 1 

/,! 57 lad. Cn. 432 : 22 Bom. L. K. 74G. 

5 lad. Can. 856 ; 35 B. 137 at p.4<W ; 13 Bom. 

L. U. 879. 


the Collector. And the result is that while a 
party cannot, as of right, ask the Collector to 
reconsider the evidence and findings, the Col¬ 
lector, if he thinks that a finding is, whether 
on the evidence or in law, improper, has ample 
power to set it aside. These observations 
are perhaps necessary since, in the circum¬ 
stances of Sind, with whioh we are concurred, 
the Legislature meant, we think, not that the 
Mamlatdar should be the 6nal Judge of faot, 
without authority to the Collector to alter his 
finding, but that the parties should not be 
allowed to fritter away time in appeals but 
should rather resort to the Civil Courts if they 
were dissatisfied with the deoision of tho 
Mamlatdar. 

On these grounds I conour with the learned 
Judicial Commissioner that this application 
against tho order of the Collector should be 

dismissed with costs. 

N. h. Application dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Application No. 20 of 1924. 


April 7, 1924. 

Present: —Mr. Neave, A. J. C., and 
Mr. Kendall) A. J. C. 


Mt. MOHANYA— Defendant- 
Applicant 
versus 

PANNA LAL and another 
—Plaintiffs and others—Defendants 
—Opposite Party. 


Limitation Act (IX. of 1909), Sclu I, Art. 75 
nstahnent bond -Default in payment of instalment 
lause of action—Limitation—Civil Procedure ^oae 
Act V of 1903), s. 115 —Small Cause Ccurt, Judgment 
i — Limitation, question of—Revision. 

An instalment bond provided for tho payment of 
he debt in twelve monthly instalments and autbori- 
ed tho obligee to sue for the unpaid balanoe either 
n default in payment of any of the metalmen 
n the expiry of one year fixed for the payment o 
ntice debt 
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Held, that Art. 75 o[ Soh. I to tha Limitation 
Aot applied and ia tbe ab36Qca of any w river, time 
began to run from the date of the first default. 

Shib Dayal v Meharban, 69 led. Cas. 981 ; 45 A. 
27 ; *0 A. T* J 819 ; <1923 1 A. I. K. (A) 1 ; Shco Na - 
rain v. Bam Din, \1 Ind. Cae. 526; 14 0. C. 129, 
followed 


Durga v. Tola Ram, 19 Ind. Cas. 739 ; 16 O. 0. 45 
distinguished. 

The judgment of a Small Cause Court is liable to 
be upset on a question of limitation in revision. 

Application against the decree of the Judge, 
Small Cause Court, Lucknow, dated the 5th 
January 1924. 

Messrs. Bhawani Shankar and K. M. Yusuf 
AH, for the Applicant. 

Messrs. P. D. Rastogi and Wasi Hasan, for 
the Opposite Party. 


ORDER. Th'q is an application under 
section 25 of the Provincial Small Cause Court 
Act against the order of the Judge of the Small 
Cause Court. Lucknow, decreeing the plaintiff’s 
suit for R«. 234. The question that has ancon 
is one of limitation. The hond on which the 
p ontiff sued was an unregistered one, and pro¬ 
vided for the payment of the debt in 12 
monthly instalments, these instalments in- 
cud, nG repayment of the principal as well as 
o interest. The bond also authorised the 
piaintifT to sue for the unpaid balance oither 
on default in payment of any of the instal- 
men or on fcbo expirv of ono v^ar fixer! for 
Payment of the entire debt. The learned 
Judge held that Art. RO of the Limitation Act 
app led and that the bond became pavablo 
on the expiry of the period of one year, and 
not r.n the occasion of the default, no relied 

TK V * Karri (l) f a ruling of 1012. 

n app icant asked for revision of the order 
and m arguments has pointed to the Full 
»nnch deo.sion of the Allahabad nigh Court 
Published in Shib Dni/'il v . Mrbarhnn f2). and 
a so to a Bench decision of this Court pub- 
" hefl in Shco Namin v. Ram Din (3). 


■ • l* h** at the onteefc ra^M the 

^c.ion that the jiifliimenfc of a Subordinate 
. ould nf >t ho unset on a question of 
i ation in revision, 'but for authority on 


!JJ 1 Car : 1« O. n. 45 

nwiu' B i :S , , 9S1:,1A ’ ! ' : 

'11 Ind. Caa. 6261; 14 0. C. 129. 

La—107 


20 a :L. J. tl9 


this point it is not necessa r y to go further 
than the decision which has been quoted by 
the Judge in the present case, namely Durga 
v. Tola Ram (1) where the application was 
admitted hut dismissed on its merits. 

As regards the question of limitation, how¬ 
ever, that deoision is clearly distinguish¬ 
able from the present case. The debt in 
question there was a simple money bond 
providing that the money should be repaid 
with interest within three years, that in¬ 
terest should be paid monthly and that if 
default were made in payment of interest for 
six months, the creditor would be at liberty 
to realise the principal and interest due on the 
bond without waiting for the expiry of the 
said term, or after the expiry of the said term 
whichever he thought proper and the learned 
Judge hold that as the bond gave the plaintiff 
an option the claim would not bo regarded as 
barred by time because ho chose to stick to 
the longer term. The hond monoy was not 
repayable by instalments ns in the presonb 
case. Tn fact it was specifically distinguished 
from an instalment bond in the judgment. 
There appears to ho a conflict of authority 
between this decision and Shib Dayal v. 
Mrha‘I>an (2) where in a similar case it 
was decided that limitation began to run 
from the date of the first default in pay¬ 
ment of interest. It is not, however, neoessary 
for us to dec'do between these two authorities 
in the present case, hecauso the bond hero is 
an instalment hond, and it seems olear, there¬ 
fore, that Art. 75 of the first schedule to the 
Limitation Aot must apply. Tho learned 
Counsel for the respondent has arguod that 
Art. 75 need not apply, because tho bond itself 
does not dofinitelv say that the whole 
amount was to becorno payable by the debtor 
on default of one instalment but only that tho 
plaintiff will have tho option of suing on 
default of ono of tho instalments. This 
appears to us to bo making a distinction 
without a difference. The actual amount 
advanced by the plaintiff was Rs. 192 ropay- 
ablo in monthly instalment- of Rs. 16. It was, 
dated 11th Oct 1919, tho first instal moiit was 
duo on 11th Nov. 1919 and t ho plaintiff was 
then in a position to sue for the whole of the 
unpaid balance. In other words the monoy bad 
become due. It has nob been seriously argued 
that there has been any waiver by tho plaint¬ 
iff. If ho had 6uod for the unpaid instalments 
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only, he might have been held to have waived 
hie right to sue, but there is plenty of autho¬ 
rity to show that his omission to sue for the 
whole of the ba'ance will not operate as a 
waiver Jadah Chan lra Bakhsh v. Bhairah Ch¬ 
andra (4) and Klturuddin v. Atu Mai v5). We 
must hold, therefore, that Art. 75 of the Limi¬ 
tation Act applies to the case, that the default 
was made when the first instalment was not 
paid in full, and that there was no waiver. 
The only question that remains is that raised 
on behalf of the respondent that there was 
part payment of Rs. 5 on August the 5th 
1922 and that this will start a fresh period of 
limitation under section 20 of the Limitation 
Act. There is certainly a statement in the 
plaint that various payments were made, 
ending up with the one referred to. There is 
however, a proviso to section 20 that in 
the case of a part payment of the principal 
of the debt the fact of the payment must 
appear in the handwriting of the person 
making the same. If the payment was 
made at all, it was a part payment of 
ono of the instalments and was, therefore, 
intended to he a payment of the principal of 
the debt, but there is no evidence to show 
that the fact of the payment was proved in the 
handwriting of any of the defendants. Wo 
must hold therefore, that the plaintiff's suit 
was barred by limitation and should have 
keen dismissed. The fact that one of the 
defendants admitted the claim does not affect 
the legal question. The application is, there¬ 
fore, allowed, the judgment and decree of the 
lower Court are set aside and the suit of the 
plaintiff is dismissed. The applicant will 
receive costs in this Court from the plaintiff- 
rospondent. 

G. H. Application allowed. 

(1) 31 C. 297. 

(5) 18b P. R. 1993. 


MADRAS HIGH COURT. 

Civil Appeal No. 51 of 1921. 
January 9, 1924. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 

KANNIAPPA MUDALIAR and others— 
Defendants —Appellants 

versus 

P. V. RAJU CHETTIAR and others— 
Plaintiffs and Defendants— 
Respondents. 

Provincial Insolvency Act (III of 1907), ss. 16 (5), 31 
—Proceedings in Insolvency — Secured creditor , rights of 
—Sole of insolvent's property—Official Receiver , notice 
by to mortgagee—Mortgagee, failure of to reply—Appli - 
catioitost aside sale, dismissal of — Suit to recover 
money due on mortgage , whether maintainable. 

Under the Provincial Insolvency Aot ouly the pro¬ 
perty of the insolvent vests in the Official Receiver, 
The Act contains no provision for selliog the whole 
propeity free f om all onoumbrancas even with the 
consent of the mortgagee* and tho rights of aocured 
creditor* are entirely uoafteoted by proceedings in 
insolvency. 

On the sdjndloation of a rersori as insolvent, the 
Official Rcceiv. r gave a notice to bis moitg. gees in 
which ho stated that he proposed to sell tho proper¬ 
ties of the insolvent by publio auotion free from 
their mortgage with the same charge to thorn on the 
sole prooeeds as they might have on the properties, 
and called upon them to consent to tho pr oposal, 
lie added that in case they did not intimate to tbo 
contrary before a certain day, he would take it that 
they had consented to the above proposal. 3 he mort¬ 
gagees did not reply to the notice and the Official 
Reociver after pro tarnation sold the properties free 
from inourahrances. Tho mortgagees thereupon 
applied for o mediation of the sale and the petition 
was ultimately dismissed a6 boing out of time. 

Subsequently the mortgagee* brought the pre¬ 
pent suit for recovery of the principal and interest due 
on the mortgage ; tho purchasers of the property 
oontonded that the suit was not sustainable ; 

Held. (0 that tho mere silence of the mortgagees 
to the Official 1 eceivor's notice did not amount to a 
relinquishment of their seourity within the meaning 
of s. 31 of the Provir cial Insolvency Aot; 

(21 that the plaintiffs wero not estopped from main¬ 
taining ihe present suit by the proceedings in insol¬ 
vency, nor did tho mere fact that they once ohose the 
wrong remedy of applying to set aside the sale in 
insolvency jurisdiction, preclude them from their 
elitigmate remedy. 
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Appeal against the decree of the Court of 
the Subordinate Judge, Vellore in O. S. No. 34 
of 1918 and Memorandum of Cross-objections 
preferred in the said appeal. 

Messrs. A. Krishnaswamy Aiyar and B. G. 
Seshachala Aiyar, for the Appellants. 

Mr. A. Viswanatha lye r , for the Respondents. 

JUDGMENT. —In this case the 9th de¬ 
fendant and the legal representatives of the 
10th defendant are the appellants. Respon¬ 
dents Nos. 1 to 3 are tho plaintiffs. Tho suit 
was brought for recovery of the principal and 
interest due on a mortgage bond executed by 
the husband of the second defendant and defen¬ 
dants Nos. 1 to 6. The defence was that the 
plaintiffs were nob entitled to maintain the 
suit on account of certain proceedings in 
insolvency. 

The further facts necessary to be stated for 
understanding this defence are that the sixth 
defendant became insolvent aud bis properties 
wore vested in the Official Receiver, Cbittoor. 
On tho 16th August 1915, the Official Recei¬ 
ver gave a not oe to tho mortgagees in wbioh 
he stated that ho proposed to sell the 
properties of the insolvent by public 
auobion free from their mortgage with the 
same charge to them on the sale proceeds as 
they might have on the properties, and oalled 
upon them to consent to the proposal. He 
added that, in oase they did not intimate to 
the contrary before a certain date, ho would 
take it that they had consented to tho above 
proposal. Incidentally it may bo mentioned 
that the original notice is not exhibited in the 
caso and all that has been exhibited is an 
offioe copy. This office copy contains blauks 
in all important places whoro dates and 
amounts have to bo mentioned, in particular 
the dato beforo which a reply was expected is 
not in the dooumout and is also a blank. This 
notice was received as appears from tho ac¬ 
knowledgment Ex. I (a) on tho 26th August 
1915 but there was uo reply by tho mort¬ 
gagees to the notice, iho Official Receiver 
Proclaimed tho sale of the properties and the 
proclamation is dated the lbtli Decumoer 1915. 

It was signed by the Official Receiver as 
Official Receiver and was issued from hie 
office. It mentions that the entire right of 
the insolvent was intoudod to bo sold and also 
moutions that the property was to bo sold lreo 
from encumbrances ; and this particular mort¬ 


gage was intended to be mentioned there but 
was desoribed incorrectly, but we do nob think 
that very much burns on the incorrectness of 
the description of the mortgage. The property 
was then purchased by defendants Nos. 9 and 
10 who are now represented by the appollants. 
On the '22nd February 1916 tho mortgagees, 
applied to the District Judge for cancellation 
of the sale on the ground that the notice was 
Dot served upon thorn, that the price realised 
was not adequate, that the 6ale was held at a 
time when there was plague prevailing, and 
the petition also implies that they did 
not consent to the sale. The matter came up 
to tho High Court and it was held that the 
petition was out of time and the petition was 
dismissed on that ground. The mortgagees 
then brought the present suit. 

On these facts, it is contended by the appel¬ 
lants that tho present suit does nob lie, and that 
the former sale is binding on tho mortgagees. 
Under the Provincial Insolvency Act HI of 
1907 only the property of tho insolvent vests 
in the Official Receiver. The Act contains no 
provisions lor soiling the whole property free 
from all euoumbrauce6 even with the consent 
of the mortgagee. Section 16 (5) says, that 
" nothing in the section shall atleob the 
power of any 6eoured creditor to realise or 
otherwise deal with his security in tho same 
manner as he would have been entitled to 
realise or deal with it, if this sootion had 
not been passed.” 

Section 31 contains some provisions accord¬ 
ing to winch a secured oreditor may, after 
realising Ins security, prove for the balanoo, 
or he may relinquish his security and prove 
for the whole of his debt like any other un¬ 
secured creditor, or he may prove for the 
difference between his debt aud the estimated 
value of tho property where the estimated 
value is less than that of his debt. Here, it 
cannot ho said that tho mortgagees have relin¬ 
quished their security. Therefore, none of 
the provisions of Bcctiou 31 applies. It can¬ 
not he said that tho Official Receiver was a 
person with certain limited powers aud tho 
silence ol tho mortgagees in not replying to 
the notice amounted to a consent as would 
justify tho Receiver to sell tiie properties. 
Mr. Krisimaswami Aiyar, tho learned Vakil 
for tho appellants, then argued that, apart 
from any limited powers uudor the Act, the 
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Offioial Receiver at least stands in the posi¬ 
tion of a mortgagor, and any mortgagor can 
sell the mortgaged property with the con¬ 
sent of the mortgagees. But it seems to us 
that a sale by a mortgagor without a relinquish¬ 
ment by the mortgagee but with the consent 
of the mortgagee expressed in an unregistered 
document oannot be valid unless tbe facts 
amount to an authorisation of the mortgagor 
to sell on the mortgagee’s behalf or to an 
agreement by the mortgagee to accept such 
sum as may bo realised in the sale in discharge 
of bis debt. In the present oase, it is very 
difficult to make all those implications on 
acoount of the more silence of the mortgagees 
when they received the notice Ex. I. There 
is no doubt that the Offioial Receiver and the 
purchasers thought that the Official Receiver 
was authorised to sell uuder the Act and had 
limited powers of sale. I find it difficult to 
aooept the contention for the appellants that 
the plaintifis are estopped by the proceedings 
in insolvency. Nor can it bo said that the 
plaintiffs ohose one remedy, namely, of 
applying to set aside tbe sale in insolvency 
jurisdiction and that, therefore, they are 
precluded from their legitimate remedy. 
They choso the wrong remedy and they never 
got a relief. They never got any relief when 
they applied in the Insolvency Court. 

Wo think that the judgment of the Courb 
below is right aud that this appeal must be 
dismissed with oosts of respondents Nos 1 
to 3. 

Now as regards the memorandum of Objec¬ 
tions the learned Subordinate Judgo has 
committod a clerical orror in paragiaph 22 of 
his judgment where tho figuro ought to be 
Rs. 2,50u instead of Rs. 2,8u0. The amount 
duo to the plaintiffs will bo amendod accord¬ 
ingly. 

With reference to tho interest, tho judgment 
is right, but tho decroo directs that it should 
be calculated at 6 per cent, from tho date of 
the decree. This should bo altered into “ at 
the contract rate up to tho date fixed for 
payment aud 6 per cent, thereafter.” 

Clauso 3 of the decree will also bo deleted as 
the purchasers will bo liable for costs person¬ 
ally and for the balance of any unrealised 
debt the plaiutiffs-respondents can prove in 
insolvency. 


The respondents Nos. 1 to 3 will be entitled 
to the costs of the Memo, of Objections. 

v - N - v. Appeal dismissed. 

K - B - Cross-objections allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
NOS. 2325 and 2420 of 1920. 

March 29, 1923. 

Present : — Mr. Justice Rankin and Mr. Justioe 

Buokland. 

MANINDRA CHANDRA NANDI— 
Plaintiff—Appellant 

versus 

KAULAT SHAIK and LAGNU MANDAL- 
Defendants—Respondents. 

Bengal tenancy Act (Vlll of 1885), s 62— Lease o> i 
basts oj measurement—Tenant what has to prove — Con¬ 
tract jvr rc-assessment—Burden oj proof. 

When a lotting upon tbo basis of a measurement 
is proved, tho tenant his prima facte to show that 
the ront was a consolidated rout for all the land 
within specific boundaries but in the absence of 
euoh prool the more production of dakhilas oontain- 
ing oQtiros of area and rate does not suffioe to throw 
any onus on tho tenant. 

There is no reason whatever forbidding a landlord 
from proving, if hu oan, a oontraot that the tenant is 
liablo to reassessment upon tbe actual area, but tbe 
mere faot that ront has been oaloulated in the pa9t 
on the supposition that the holding is of a certain 
size does not prove such oontraot. 

Gottri Pattra v. Rcily, 20 C. 679 ; 10 Ind. Deo (N. 
8.) 892. Nilmani Kar v. Salt Prasad Garga Bahadur , 
61 Ind. Cae. 82 ; 48 C. 656 ; 32 C. L. J. 8U2 ; 2o 0. W. 
N. 230 (F.B.)t followed. 

Appeals against tbe decrees of the Additional 
Subordinate Judge, Maldah, dated the 12th 
June 1920 affirming tbe decree of the Munsif, 
dated the 15th August 1919. 

13abu Dwarkanath Chakravarti (with him 
Babu Uemeiulra Nath Se?i , Babu Bam Charan 
Ultra, Babu Ram Chandra Uazumdar and 
Babu Sarat Kumar Mttra), for the Appellant. 
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JUDGMENT. 

Ranldn, J. —These two seoond appeals 
(2325 and 2420 of 1920) arise out of two 6uits 
for increased rent (1484 and 1495 of 1918) 
brought by the Maharaja of Kasimhazar 
against Kaulat Sheikh and Lagnu Mandal res 
peotively. The plaintiff olaimed additional 
rent for excess area and also enhancement of 
rent on the ground that the rate of rent 
hitherto paid was lower than the rates pre¬ 
vailing in the looality. The Munsif of Malda 
disallowed both claims and appeals to the 
Additional Subordinate Judge of Rajshahi 
have been dismissed by him with costs. 


In Kaulat’s case the tenanoy has hitherto 
stood as comprising an area of 1 bigha, 8 cot - 
tahs, 8 chittaks, bearing a jama of 14-aunas 
9-pies. The plaintiff olaimed that this should 
be found to be a tenanoy of 2 big has, 1 cottah, 
bearing a jama of Rs. 2-12-7£. 

In Lagnu’s case the tenancy has hitherto 
stood as of 10 bighas, 15 coltahs bearing a 
jama of Rs. 15-6. Tho plaintiff olaimed that 
this should be 13 bighas, 15 cottahs, 1 chittak, 
at a jama of Rs. 26-12-9. 

Tho plaintiff’s case is that the whole of 
Kaulat’s land is now mulberry land and the 
whole of Lagnu's land is now orohard. That 
the land originally settled with Kaulat was 
partly mulberry land but chieffy paddy land 
and that of Lagnu was mulberry laud. The 
plaint sots forth tho “ prevailing rates ” per 
bight i as these: paddy 14 annas, mulberry 
Rs. 1-5-9, and orchard Rs. 1-15-2. 

The plaintiff's olaim is for the years 1322-4 
in each case. Tho first ground of olaim was 
that the tenants had agreed to his demand in 
or about 1321. Apart from proof, with or 
without the aid of a oustom, of a term in the 
original contract of tenancy that tho tenant 
Should hold at a rent varying from timo to 
time according to tho quality or user of tho 
lands, this ground of claim is in tho present 
case quite untenable and the fundings of the 
Lourts bolow aro in no way incorrect. I see 
oo proof of bona fide dispute and tho compro¬ 
mise theroof as affording consideration for an 
agreement as to excess area or as justifying an 
enhancement of rent contrary to section 29. 
Ino landlord olaims by agreement to havo got 
all he can possibly olaim. 

-*-bo question of tho original conditions of 
the tenanoy arises aho when the plaintiff’s 


olaim to alteration of ront for excess area is 
considered uuder section 52. The difficulty here 
is the plentiful lack of evidence. Save that 
the holdings were not in existence in 1266 the 
only evidence which is of use to the plaintiffs 
is the mention of tho areas in the karchas on 
the back of the aakhilas. In Kaulat’s case 
there seem to be eight of such endorsements 
the earliest being 1311. In Lagnu’s case 
there seem to bo three only the earliest 
being 1320. The details are as follows :— 

Kaulat's case. 

Mulberry land —Ik cottahs, rate per bigha 
Rs. i-5.9, total Re. 0 8-3. 

Crop-bearing land—1 bigha, 1 cottah, rate 
per bigha Rs. 0 6-0, total Rs. 0-6-6, Total ront 
Rs. 0-14-9. 

Lagnu s case. 

Mulberry land—10 bighas, 15 cottahs, rate 
per bigha Rs. 1-4-7, total Rs. 15-6-0. 

These are short particulars written on the 
back of rent receipts ; nothing more. The 
question is how much oan be distilled from 
them and in answering that question thoy 
cannot be treated as though they were the 
vital words in tho operative part of a written 
instrument of tenancy. 

There is no evidenoo that tho lands wero 
originally settled, or at any time ro-setbled, 
after any measurement. Thoro is no evidenoe 
that the tenants havo overstepped any previ¬ 
ous boundaries. Thero is no ovideuce that 
any wasto lands lay adjacent to these lands. 
There is no written instrument creating or 
re-affirming either tenancy ; no montion any¬ 
where of boundaries or that the land was 
within certain boundaries. 

The learned Subordinate Judgo has dis¬ 
missed tho plaintiff 's claim by reason of tho 
insufficionoy of his own evidenoe. He has not 
dealt with or relied upon any evidence for tho 
defence as to this mattor. The quostion, 
therefore, is whether on the faco of the dak- 
kilns ho was bound to infer such conditions of 
tenanoy as would cntitlo the plaintiff to suc¬ 
ceed ; and if not whether ho has properly 
applied the law in considering the problem. 

Tho respondents, who seem to be small cul¬ 
tivators, havo not appeared to contest those 
appeals but wo havo had the great advantage 
of an argument by J.'alm Dwarkauath Chakra- 
varty on behalf of the appellant. 
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The Courts below have been led to their 
conclusions by a consideration of Gouri 
Pattra v. lleily (l). This case has often been 
followed and so far as I know has never been 
dissented from in this Court. The facts as 
they appeared to Priusep and Beverley, J.J., 
were these: Areas were specified in rent 
reo< ipts and zemindari papers. There was no 
proof that the lands had ever been mea¬ 
sured until recent proceedings under Chapter 
X had resulted in a measurement. The 
holdings were very old holdings. There was 
no traoo of any sort of description by boun¬ 
daries. There was a custom under which 
remissions of rent had been granted for fallow 
land. 1 cannot find from the report that the 
rent receipts showed the total rout as worked 
out by applying a certain rate to the area 
givou : otherwise Gouri i'attra's case and the 
cases now under consideration appear to me 
to bo alike in all material respects. The deci¬ 
sion was that the landlord has to prove that 
there is an excess : that he does not prove 
this unless ho proves what area oi laud was 
originally let. This involves proof ol the 
terms ol the original settlement and wbethor 
it was by any and if 6o by what process of 
measurement. The statement of area in a 
dakhila does not prove measuremeut : it doeB 
not prove that the land originally let was in 
fact so many biyhus : it does net prove or 
disprove that the subject-matter of the con¬ 
tract was a definite or asoertamable tiact of 
laud. 

Surja liunta Acharjee v. Bancswar Shaha (2) 
repeats that the laudloid must prove “ lor 
what quantity of laud the defendant is paying 
rent." Rajendra Lall (Joswami v. Chunder 
Bhutan (3) i6 a decision addressed to the ques¬ 
tion of the tei minus a quo. It holds that the 
landlord must prove the area of the tenure at 
its inception —not the area of the laud at 
some intermediate 6tago alter fluvial action 
may have lessened it but the area .with refer¬ 
ence to which the runt had been assessed or 
adjusted. 

Leaving aside the case oi Baton Lall Bis¬ 
was v. Judu Lialsana U) where there was a 
finding that the tenant was holding the same 
lands without any variation in the buun- 

11) ‘*0 C. ol'J . 10 lud. Ulo IN. S ) 80J. 

( 2 ) 21 0. 2el at p. a5o ; I'd led. Dec. (N. S ) 831. 

13J 0 0. W. N. 818. 

W 10 0. VY, IS. 46. 


daries, the case of Rajlcumar Pratap v. 
Ram Lai Sinyh (5) reaffirmed the principle 
that even if it is proved that the origin¬ 
al rent was settled with reference to 
a quantity of land let out as distinct from 
the case of a consolidated rent for land 
within specified boundaries—even then, the 
landlord must 6rst prove what the original 
area was and with reference to what standard 
that area was determined. For this purpose a 
statement of areas in zemindari papers and 
rent receipts was held insufficient. In Lakhi 
Narain v. Sri Ram Chundra (6) we come 
across a case where the landlord was able to 
prove measurement at the inception of the 
tenancy according to a known standard and 
that the rent was assessed thereon. The 
kabuliyats mentioned the area as well as the 
rent. 1 do not gather that they mentioned 
any boundaries. In those circumstances, (I 
understand the decision to lay dowD) the onus 
was on the tenant to show that the ront was 
a consolidated rent for an area within specified 
boundaries : otherwise excess area was com¬ 
pletely proved. This case dots not affirm that 
there is a presumption against the rent being a 
consolidated rent aput from tbe circumstances 
proved in that case. Indeed the two cases pre¬ 
viously cited Ratan Lall Biswas v. Jadu 
lialsana, 1.4) Rnjkumar Pratap v. Ram Lall 
Smgli, 15) seem to show that there is no initial 
presumption oitbor way. 

In Akbar Ah v. Hira Biin 17) it was proved 
that in 1301 the lauds had been measured and 
that tbe rents bad then been adjusted at tbe 
old rates according to that measurement, Some 
years later upon a re-measurement it was found 
that tbe measurement of 1301 bad been very 
badly done and had much understated the 
areas. It was bold in second appeal that the 
finding that in 1301 tho routs has been ad¬ 
justed according to that measurement exclud¬ 
ed the theory that the parties intended to settle 
such and such a piece ol land he the area what) 
it may. The case was, therefore, held to be 
such that “ the area for which rent has been 
previously paid ” was less than tbe area 
actually occupied at tbe time of tbe cla m, 
though tho aiea actually occupied was the 
same throughout. « 

[di 5 C. L. J. 633 at p. 641. 

IGJ 11 lud. Las. *12 ; 1& C. VV. N. Dill ; 14 C L. J. 
14b. 

(7) 15 lnd. Cas. 832 ; 16 C h. J. 182, 
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This deoision was not apparently intended 
as narrowing the rule in Gouri Pattras case 
(1). Nevertheless it marks a certain ohange 
in the ourrent of authority. In Akbar All’s 
case (7) the tenants were clearly intended to 
go on occupying their holdings as they stood 
in 1301. For those holdings the rent was mis¬ 
calculated because the area was under-mea¬ 
sured. The phrase of Bauerjee, J., in Rnjen lra 
Lai Gosiuami v. Chonder Bhusen (3) hy which 
he paraphrases the words of section 52 is cited 
but apparently without reference to its real 
intention. “ The area with reference to 
whioh the rent previously “paid has been as¬ 
sessed or adjusted ” meant the area of the ten¬ 
ure as originally created as distinct from the 
area of any intermediate year in which the 
size of the holding may have been lessened by 
fluvial action. The whole point of Gouri Pat- 
tra's case (l) was that a rent receipt might 
very well show that, upon a rough ostimate 
that the land was of such and such a size, a 
rent of so much may have been imposed and 
accepted, but unless there was a measurement 
and an assessment on the basis of measure¬ 
ment there was no presumption that the land 
was not an ascertained tract of a size ditToring 
from the area stated. The Statute says “ the 
area for which rent has been previously 
paid.’’ I think it quite possib’e that it means 
that. Privia facie section 52 would seem to 
bo concornt d with cases of alteration of area, 
not miscalculation of area ; nor is it easy to 
suppose that it is intended to provido an excep¬ 
tional form of relief against mutual mistake. 
I find it difficult to think of the tenant 
in Akbar All's ca3c (1) saying or meaning " I 
will take so many bit/hiis bo the actual 
pieco of land what it may," though thoro is 
no difficulty in seeing that tho rents were 
readjusted according to tho measurement. 
Whut the bargain was is this “ Now at last we 
both kuow whut the extent of my land is : 
we agree to it and we agree that for it l shall 
pay you so much per biyh i being 10 rupees.” 
Still there was a measurement and an inten¬ 
tion to pay according to actual area. 

Now Akbar Ali's case (7) was followed by 
VhriuHHl Gnandra v. llan Nath (8). The 
acts wore in dispute but as found they were 

eB ® • I hero had been a measurement to 

Q7 ( ® ) T *5 1q <1. Cas. 6CO ; 22 >C. W. N. 82G. at p. 827 ; 
41 U. U Jk 668. 


whioh the tenants were parties in 1227 and 
a chitta of that year recorded them. It 
was invariably consulted whenever a transfer 
took place. A rent roll was prepared from it 
in 1305 giving the area and annual rent. The 
area as there recorded gave exact and minute 
quantities running to karas and krant’s. The 
area at the time of suit was in excess. There 
was thus proof of actual measurement and it 
was held that the burden lav upon the tenant 
to prove that the rent was a consolidated one 
for an area within specified boundaries. In 
saying quite correctly that it was not for the 
landlord to prove how the excess area oame 
to be held, the Subordinate Tudge made a 
remark that it must be duo either to encroach¬ 
ment or to erroneous or fraudulent measure¬ 
ment on the previous occasion. The ca=e 
seems to have raised no new question of law 
and no question whatever as to tho correct 
presumption in the absence of anv proof of 
measurement. But "Richardson, -T., states two 
ways as open to a landlord, generally speak¬ 
ing, to prove an increase in “the area for 
which rent has heen previously paid.” The 
first is the simple ca=n where he proves that 
the tenant has over-stepped original bounda¬ 
ries. The second is hy proving that tho rent 
was fixed at a rate per unit of area and that 
in fact and substance the aereemont. was 
that tho tenant should pay at that rate for 
all the land of which he was put in posses¬ 
sion according to its true area’ ’ and hy 
further proving that, tho existing rent is loqq 
than tho rent payable under such agreement. 
This is the reasoning upon which the learned 
Vakil for the appellants chiefly insists in tho 
present casoq. Now a landlord who oan prove 
such a contract is entitled to additional rent 
hy virtue of his contract and without the aid 
of any statutory provision. No doubt a land¬ 
lord anxicus to bring jungle and waste lands 
into cultivation mav well make such a con¬ 
tract. It accords well with primitive notions of 
rent as a share of tho produce. There have 
been tim^s when cultivating tenants wore 
hard to get. Moreover, T do not doubt that 
many holdings now homra«d in by land-grabb¬ 
ing neighbours were originally taker) on some 
such t ’rms. 8till these are tho very condi¬ 
tions with reference to which the very old 
holdings in Gouri Pattra's case (l) woro con¬ 
sidered. When all is said, it can hardly be 
true throughout • Bengal to-day that on 
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the mere proof that a tenant’s rent 
has been calculated at some date in the 
past upon the supposition that his holding is of 
a certain size a contract can be inferred that 
ho is liable at any time to re-assessment upon 
the actual area. This is to read the Act into 
the contract : not to apply the Act to the 
contract. How far such a view may take us 
is, I think, well illustrated by the Patna case 
'Kesha Prasad Sinah v. Trihhnan (9). “ The 
jamahandi of 1272 if it recites a certain rent 
for a certain area at a certain rate per biqha 
is evidonco of a contract and the learned 
Judge must take that evidence into considera¬ 
tion with the other evidonco in the case and 
determine whether the tenancy was created 
on a consolidated rental. Tho landlord may 
ask the Judge to find on the strength of the 
jamahandi that the original contract was that 
tho rent would vary with the area. If upon 
a consideration of the evidence adduced by 
the landlord the .Tudgo declines to believe this 
and ho finds that notwithstanding the jama- 
bandi and the rent receipts tho tenant has 
succeeded in showing that the original jama 
was a oonsolidatod one then tho landlord can¬ 
not succeed. And again ‘ In my opinion it is 
not incumbent upon the landlord to prove that 
there was an actual measurement or that there 
has been a practice of measurement.” Now 
whatever may he thought of the decision in 
Akhar Alt’s case (7) it is clear that nothing was 
then inferred in tho absence of proof of mea¬ 
surement Measurement was proved in tho 
cases of Laknhi Narain 16) and of l Dhrupad 
Chundra ffi) Chatterjea, J., in tho hull Bench 
case of Nilmani Kar v. Snti Prasad Garg x 
Bahadur( 10) both at tho beginning and tho end 
of his judgment seoms to mo to re-affirra the 
law of Gouri Pattra's case. T take it to ho the 
settled rulo of this Court that when a letting 
upon tho basis of a measurement is proved 
the tenant has prim, a facie to show that the 
rent was a consolidated rent for all tho land 
within specific boundaries hut that in the 
absence of such proof the more production of 
such dakhihis as thoso now in ovidonce docs 
not suffice to throw any onus on tho tenant. 
Tho position then is simply that the land¬ 
lord has failed to establish the fact of 

(0) 39 lad. Cas. 611 ; 2 P. L. J. 276-.; 1 P. L. W. 
109. 

(10) Cl lad 'da*. S2 ; 43 G. 550 ; 3J C. L.iJ. 302f; 

25 C. W. N. 230,( P.B.). 


excess area because he has failed to show 
with sufficient certainty what the area in 
fact was for which the rent was originally 
reserved. There is no reason whatever for¬ 
bidding a landlord from proving if he can, a 
contract of tho nature indicated in Dhrupad 
Chandra’s case (8) but entries of area and 
rate in dalchilas or jamabandis do not suffice 
to prove this by themselves in the ahsenoe of 
further material throwing light upon the 
original conditions of a holding whose origin 
is beyond the reach of direct evidence. 

The remaining question is as to whether 
the plaintiff is entitled to enhancement of 
rent. Tho only case made as to this rests 
upon the allegations that the tenant Kaulat 
has converted or improved paddy land into 
mulberry land and that Lagnu’s mulberry 
land has been made orchard. The plaintiff 
appears to have olaimed for the higher class 
of land at the prevailing rate therefor in each 
case. Tho learned Subordinate Judge has held 
it to be inequitable to grant enhancement as 
all the oost and labour of tho improvements 
had been borne by the tenants. No doubt as 
an abstract and universal proposition applica¬ 
ble to all cases and in all circumstances there 
is room here for qualification or for oriticism. 

A tenant may, for example have been so over 
paid for his labour by its result that, part of 
the latter should be attributed after a certain 
time to the land whereon ho laboured. T see 
no ground for thinking that in these cases the 
loarned Judge was called upon bv the evidence 
before him to deal with anv sensible case made 
by tho landlord to that offect. For all that 
appears, the suggestion of such a theory now 
is quite in nubibus. It is to be presumed that 
the Courts below are well aware that 
enhancement of rent is equitable or inequi¬ 
table in all the ciroumstanoes of each case 
and tho face that as in duty bound thoy in¬ 
dicate the general considerations that weigh 
with them, in no way warrants the conclusion 
that their discretion was not properly exer¬ 
cised upon the facts before them, 

In my judgment thoso appeals fail and 
should be dismissed. 

Buckland, J.— I agree. 

K. S. D. Appeals dismissed. ' 
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MADRAS HIGH COURT. 

Appeal against Order No. 105 of 1923 
and Civil Revision Petition No. 638 of 

1923. 

December 5, 1923. 

Present: —Mr. Justice Krishnan and Mr. 
Justice Waller. 

ADTJRI CHELMAYYA minor repre¬ 
sented BY NEXT FRIEND 

CHELLAMMA— Plaintiff 
Appellant— 
versus 

ADURI LAKSHMI DEVAMMA and others 
—Defendants—Respondents. 

Civil Procedure Code (Act V oj 1008JO. XL1, r. 23— 
Suite Valuation Act {VII of 1887) a. u-Trinl Court, 
jtndtngs by, on all issues—Appeal—Order of remand— 
Appellate Court, procedure of—Secemd appeal—High 
Court whether can interfere—Revision—Jurisdiction, 
objection as to. 


Where the Trial Court teoorded evidenoe on all the 
issues framed in a case, and gave findings on all but 
one, though without any reasons in five of them, and 
on appeal by defendant, the Appellatj Court, treating 
the oaae ae one disposed of on a preliminary point, 
Bet aside the deoree of the lower Court and all 
tne findings and remanded the case for fresh deoi- 

Bion after a fresh trial 

th0 Procedure adopted by the lower 
Appellate Court was irregular ; 

(2) that the order of remand was not a proper order 
and ought to be set aside ; 

hi? 1 that . the order ooald not be maintained simply 

the Party appealing would be prejudiced in 

In tv t0 ra ’ se »n objeotion as to jurisdiction 

in the Appellate Court ; 


(4) that the order of remand being an order which 
khn ui^v. r ^PP 8 Hate Court was incompetent to pass 
Paal lay 00ul< l interfere in revision, if no ap- 


JJJ' ol0 arly the polioy of the law that 
\n thl n °* i u '*^iot.ion is raised, it should be ra 
that bourt ol ' a,, taooe at tho earliest stage 

Court in!l 0 ?« fi. be ^' V0Q en ° ct t0 b y the Appel 
trial a there has been prejudice caused by 

*nai In the first Court. 


Appeal against the judgment and order of 
mand °* Court of the Subordinate Judge, 

I 0—108 


Kistna at EUore in A. S. No. 374 of 1922 pre- 
ferred against tho decree of the Court of the 
District Munsif, Kovvur in O. S. No. 137 of 
1920. 

Messrs. G. V. Ananthakriskna Iyer and V. 
Viyanna, for the Appellant. 

Mr. B. Satyanarayana, for the Respondents. 

JUDGMENT. —-This is an appeal against 
an order of remand by the Subordinate Judge 
of Kistna. The objection taken before us to 
it is that the order of remand was incompe¬ 
tent and that it should be set aside. What 
happened was: the Munsif tried the whole 
of the suit recording evidence on all the 
issues framed in the case. There were 
altogether eleven issues, ten issues originally 
framed and one additional issue. He gave find¬ 
ings on all the issues except the eleventh issue, 
namely, the additional issue. But in doing so 
ho gave reasons and discussed the evidence 
only as regards issues 2, 4 and 10 but as re¬ 
gards issues 5 to 9 he merely recorded, 

" I find the issues for the plaintiff.’* 

He has not given any reasons for the con¬ 
clusion that he came to in favour of the plaint¬ 
iffs on those issues. On appeal, the .Subor¬ 
dinate Judge treated the caso as if it had been 
disposed of on a preliminary point, set aside 
tho deoree of the lower Courb and all the find¬ 
ings which it had come to and remanded the 
caso for fresh deoision after a fresh trial. 

Wo think that tho order of the Subordinate 
Judge cannot be supported. In tho first plaoe, 
the order sob aside tho findings of tho Distriot 
Munsif on questions of fact on the various 
issues for which he had given reasons without 
those reasons or the evidence on whioh they 
woro based hoing considered. We think that 
this was an improper procedure. In the seoond 
place, wo do not think that the order of re¬ 
mand was a proper order under O. XLT, r. 23. 
All tho evidonoo having boon taken the Subor¬ 
dinate Judge might have aoted undor O. XLT, 
r. 24 or if ho desired to get reasons from the 
Munsif on the issues for which he had not given 
reason*, he might have acted undor O. XLI, r. 
?.o and asked tho Munsif to try those issues and 
send up fresh findings on them. Instead of 
adopting that oourse, what ho did was to re¬ 
verse the dooroo altogether. Tho order has 
boon tried to bo supported by the learned 
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Vakil for the respondent on the ground that 
thiB was an order passed nob under the Civil 
Prooedure Code but under the inherent juris¬ 
diction of the Appellate Court. It has also 
been argued that the respondent would be 
greatly prejudiced if we make an order re 
□landing the appeal to the Subordinate Judge 
because he would not be able to give effect 
to the objection that the respondent raised 
in issue 7 as regards the jurisdiction of the 
first Court; the learned Vakil says that under 
section 11 of the Suits Valuation Act, he 
could nob properly urge that ground as a 
ground of attack against the decree of the 
first Court in the Appellate Court unless he is 
ablo to show that he has been prejudiced by 
the trial of the case in the Munsif’s Court 
which apparently he thinks he would be unable 
to do. We do not think that this is any ground 
for supporting the order of the lower Appellate 
Court. It is clearly the policy of the 
law that whon any question of jurisdic 
tion is raised, it should bo raised in the 
Court of first instance at the earliest 
6tage and that it should be given effect to 
by the Appellate Court only if there has been 
prejudice caused by the trial in the first Court. 
The point of jurisdiction was raised iu the first 
Court in this case and the District Munsit has 
givon his finding on it though ho has given no 
reasons for it. It is not tho policy of the law 
to allow this kind of objection to ho raised in 
appeal by tho parties except under very restrict¬ 
ed conditions. We do not think that the 
order of remand can he justified on the grouud 
that the party appealing wouM bo prejudiced in 
not being able to raise such an objection in the 
Appellate Court and, therefore, the first Court 
should he mado to try the case once again to 
give effeot to it. As contended by the learned 
Vakil for the respondent, there is no legal pre¬ 
judice in the matter at all considering tho policy 
of tho law underlying section 11 of tho suits 
Valuation Act. 

It has also been contended that this appeal 
does not lie because the Subordinate Judge 
must he taken to have acted in the exercise of 
his inherent jurisdiction. Aftor the l-'ull 
Bonoh Ruling in Raman Noyar v. Krishnnn 
Nambudripad (1) it is very doubtful whether 

(1) G'.» Ind. Ca-. 828 : 16 M GOO; 3l M. I . T. 308 ; 

16 L W. 425; 4:i M. L. J. 364; (1922) M. W. N. 589 ; 
(1922; A. 4. It. (M.) 505. 


the Court has got any inherent jurisdiction in 
the matter, but we do nob deoide that point 
because there is also a civil revision petition 
filed. We are clearly of opinion that the or¬ 
der of remand being an order which the 
lower Appellate Court was incompetent to pass 
we can interfere in revision if an appeal does 
not lie. We must, therefore, set aside the 
order of remand passed by the Subordinate 
Judge and direot him to restore the appeal to 
his fiie and to dispose of the case accord¬ 
ing to law. Costs of the miscellaneous appeal 
and the Civil Revision Petition will both abide 
and follow the result in the lower appellate 
Court. 

K. s. d. Order set aside. 


PATNA HIGH COURT. 

Second Civil Appeal No. 883 op 1922. 

Maroh 27, 1924. 

Present Mr. Justioe Das and Mr. 

Justice Ross. 

PARTAP NARAYAN SINGH AND 
another—Plaintiffs—Appellants 

versus 

NATHAN SINGH and others - 
Defendants—Responden is . 

Landlord and •tenant — Nakdi holding—Suspension 
of rents—Landlord's failures to provide irrigation fact- 
lilies. 

In the absence of a condition of the tenanoy that 
the landlord should provide the necessary irrigation 
facilities, the tenant paying Nagdi rent are not 
entitled to suspension of the rent on tho landlord a 
failure to provide those facilities. 

Appeal from a deoision of the Subordinate 
Judge, Gaya, dated the 29th July 1922, revers¬ 
ing a deO'6\ou of tho Munsif, Gaya, dated the 
27th March 1922. 

Messrs. S. AZ. Mullick and Rai Gurusaran 
Prosad , for tho Appellants. 

Mr. Bimola Charan Sinha •, for the Respond¬ 
ents. 
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Das, J. —The only question raised in these 
appeals is whether the tenants are entitled to 
a suspension of the nagdi rent on the ground 
that the landlord did not provide the necessary 
irrigation facilities The tenants do not suggest 
that it was a condition of the tenancy that 
the landlord should provide those facilities ; 
but it has been broadly argued before us that 
the obligation of the tenants to pay rent is 
dependant on the obligation of the landlord to 
construct and maintain the irrigation works. 
In my opinion, thero is no foundation for the 
argument in the Bengal Tenancy Aot. I have 
no doubt whatever that in the absence of a 
contraot or custom, there is no obligation on 
the part of the landlord to provide the tenants 
with the means to cultivate their lauds. It is 
sufficient, for the purpose, to refer to the 
terms of seotion 30 (c) and section 76 of the 
Aot. Seotion 30 (c) provides that the land¬ 
lord is entitled to an enhancement of rent on 
the ground that the productive powers of the 
land held by bho raiyat have been increased 
by an improvement ” effected by, or at the 
expense of, the landlord during the ourrcuoy 
of the present rent ; and section 76 deffuos 
the improvement ” to include water chan¬ 
nels and other works for the storage, supply 
or distribution of water for the purposes of 
agriculture. Under the general law, then, the 
landlord is entitled to enhancement of rent if 
he provides irrigation facilities. Can it be 
argued that he is not entitled to any rent if 
he fails to maintain those water chauuols '/ 

It may of course have been a torm of the 
original teuanoy that the landlord should 
provide irrigation facilities. But this is not 
tho oaso of the tenants in their written state¬ 
ment, nor has the learned Judge in tho Court 
olow investigated such a case. As I under¬ 
stand the judgment of tho learned Judge, his 
view is that there is a customary obligation 
on the part of the landlord to construct and 
maintain these water channels. Tho custom, 
owever, was not pleaded in the written state 
menb, and it was not open to the learned 
• udge to investigate a caso of custom in tho 
PPellato Court. I do not, however, desire to 
rost my decision on so narrow a ground, for I 
am satisfied that, on tho facts found by tho 
earned Judge, he should not have held that, in 


respect of the nagdi holdings, there was a 
customary obligation on the landlord to con¬ 
struct and maintain these water channels. The 
learned Judge has based bis decision, first, on 
the entry in the Record of Rights, and, second¬ 
ly, on a passage in Mr. O’Malley 's volume on 
Gaya in the District Gazetteers' series. Now, 
in dealing with the entry in the Record of 
Rights, it is necessary to remember that the 
tenants have both nagdi and bhawli holdings 
and that, whereas the area of the nagdi 
holdings is 3'1 aoro3, the area of the bhawli 
holdings is 12'34 acres. Now, in regard to 
the argument founded upon the entry in the 
Reoorff of Rights, the learned Munsif said as 
follows:—"The khatian filed in the oase Ex. 
F shows that tho faot that the landlord is 
responsible for irrigation is noted as one of the 
incidents of tho bhnuli holding and not of the 
nagdi holding.” Tho learned Judge in the 
Court below, without making any attempt to 
meet tho point rnado by the learned Munsif, 
makes a sweeping assortion that "the ontry in 
the survey khatian (Ex. F.) shows that the 
expenses for irrigation aud gillandazi should 
be borne by the landlords.” In order to save 
a remand, I have myself examined the survey 
khatian, and it is perfectly clear that the 
entry recognizing the obligation of the laudlord 
to provido irrigation facilities has reforonoe to 
tho bhawli holdings and not to the nagdi hold¬ 
ings. Tho passage from tho District Gazotteer 
quotod by tho learned Judge undoubtedly 
supports his view ; but a careful reading of 
chapter XI shows that tho passago upon 
which tho learned Judgo has relied has 
no reference to nagdi lands. Now it is 
well known that, though nagdi rents are 
payable m Gaya, tho general system of 
rent payment is that known an bhawli. Mr. 
O'Malley points out that this system is a 
necessary result of the physical configura¬ 
tion of tho country and is intimately con¬ 
nected with the system of irrigation in vogue. 
Now Gaya owes not only its fertility but 
almost its very existence as an agricultural 
oounti y to artificial irrigation which it is 
impossible for the tenants to undertake. Now 
obviously thero would bo no inducement to 
tho i and lord to undertako the construction 
and maintenance of tho artificial irrigation if 
tho tenant paid a fixed cash rent to the 
landlord. This is tho origin of the system of 
rout payment prevalent in Gaya under whioU 
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the landlord provides the irrigation facilities 
and receives a fixed share of the produoe in 
return. But it is obvious that his obligation 
is in respect of bhawli lands and not of nagdi 
lands. Mr. O’Malley makes this perfectly 
clear in the following passage :—“ Without 
pains and ahars, the tenant iin many parts 
would get no rice crops; and on the other 
hand, if he paid a fixed cash rent to his 
landlord, the latter would be in a position 
to spend the money in other ways and to 
neglect the duty of laying out channels and 
embankments and of keeping them in order. 
Custom has, therefore, decreed that these 
works shall be made and maintained by the 
landlord, each tenant paying the quota of the 
expense by giving a certain proportion of the 
harvest as rent.” 

In my opinion, the decision of the learned 
Judge on the question of the nagdi rent can¬ 
not be supported. I would allow tho appeals 
so far as this point is concerned, set aside the 
deoision of the learned Judge in the Court 
below, and restore tho deoision of tho Court 
of first instance. His deoision on the question 
of bhawli rent must however bo affirmed. 

Tbe appellants aro entitled to thoir oosts 
proportionate to thoir 6ucoess both in this 
Court and in tbe Courts below. 

Ross, J. —I agree that in this oaso it has not 
beou shown that the tenants aro entitled to 
remission of cash routs when tho landlord fails 
to maintain tho irrigation works. But I see no 
reason in principle why there should be an 
obligation to maintain these works in the case 
of bhawli holdings and not in tho case of 
nagdi, holdings, although the iuduoomont to do 
so in the former case is greater than in tho 
latter. If the obligation was there originally 
and prevails by custom it should affect both 
olasses of lands equally. But there is no 
proof in this oase that the obligation was 
there eitbor from tho inception of the tenancy 
or by oustoin in tho case of nagdi holdings. 
In tho case of bhawli holdings thero is the 
evidonoo of tbe Records of Rights. It is signi¬ 
ficant that tho landlord does not deuy this 
obligation to maintain irrigation works, but 
adduced evidence to prove that that obligation 
bad boon fulfilled. This evidonoo has boon 
disbelieved. This fact, however, docs not re¬ 
lievo tho defence from proving that in case of 
flaydi holdings the obligation was there. 


This has not been done. I, therefore, agree to 
the order proposed. 

D. Appeal partly allowed. 


MADRAS HIGH COURT. 

Appeal against Orders Nos. 31, 32 and 

33 of 1923. 

September 6, 1923. 

Present :—Mr. Justice Spenoer and 
Mr. Justice Kumaraswamy Sastri. 

KASIBHOTLA VENKATA 
SESHAMMA— Plaintiff—Appellant 

versus 

KALAGA GUNNESWARA RAO— 
Coonter-Petitioners— 
Respondents. 

Civil Procedure Code (Act V oj 1908), 0. XXII, rr. 3, 
9 ,0.XLlII,r 1 (k) — Death cj plaintiff—Order refus¬ 
ing to bring applicant on record as legal representative 
—Appeal tonelher lies. 

Where several persona apply to be brought on the 
reoord a.? the legal representatives of a deoeased 
plaintiff and tbe applioation of koine of them is 
granted and that of others is refused, there is no 
abatement of tbe suit and no appeal lies against tbe 
order refusing to bring on reoord some of the appli¬ 
cants as legal representatives of the deoeased. 

Lakshmi Add v. Subbar avia Ayyur, 29 Ind. Gas. 
142; (1916) M. W. N. 327; 89 M. 488; 2 L. W. 403; 
28 M. L. J. 491 ; 17 M. L. T. 886, followed. 

Ayya Mudaii Vclan v. Vcerayee, 68 Ind. Gas. 498 ; 
(1920) M. W. N. 4b7 ; 12 L. W. 188; 89 M. L. J. 218; 
48 M. 812; Gangadhara Ramarao v. Surya Rao (Raja 
of Pitta pur), 49 Ind. Cag. 836; 12 M. 219; 86 M. L. J. 
169; 9 L. W. 829; '25 M. L. J. 181, distinguished. 

Appeal against the order of the Court of 
the Subordinate Judge, Narasapur, in I. A. 
Nos. 584 and 585 of 1922 in O. S. No. 54, of 
1922, I. A. Nos. 586 and 587 of 1922 in O. 
S. No. 56 of 1922 and I. A. Nos. 588 and 589 
of 1922 in O. S. No. 64 of 1922, respectively. 

Messrs. G. Lakshmanna and V. Viyanna, 
for tbe Appellant. 

Mr. D, Satyonarayana, for the Respondents. 
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JUDGMENT. —These appeals arise out of 
the order of the Subordinate Judge dismissing 
the application to be brought on record as 
the deceased plaintiffs legal representative. 
The appellant and others hied, separate peti¬ 
tions to be brought on record and the Subor¬ 
dinate Judge deoidod that the person claiming 
to be the adopted son of the deceased be 
brought on reoord. The appellant’s application 
was dismissed as out of time. It is admitted 
that the suits have been withdrawn by the 
adopted son with leave to file fresh suits. A 
preliminary objection is taken that no appeals 
lie from the orders. 


We think that the contention should be up¬ 
held. O. XLIII, r. 1 (k) of the Code of Civil 
Procedure provides appeals against an order 
under r. 9 of O. XXII refusing to set aside the 
abatement or dismissal of a 6uit. In the 
present oaso there has been no abatement. 
The application of ono of several porsons 
who applied to be brought on record as 
the legal representative was granted and 
it is difficult to see how there can be any 
abatement. Nono of the oaseB oited by the 
appellant’s Vakil has auy application. Ayya 
Mudali Velan v. Veer ay ee (1) is a case whore it 
was held that the cause of aotion did not 
survive to the appellant. It was not a case of 
oontest between rival claimants, one of them 
succeeding. Ganyadhara Rama Rau v. Surya 
Rac, Rajah of Piltapur (2) was a caso where 
a defendant was struok out as an unnecessary 
party and the suit dismissed as against him. 
Where a legal representative is brought on 
reoord there is no abatement within the 
meaning of O. XIjIII, r. 1 (k) nor is there any 

decree within the definition of section 2, 
olause 2. 

In Lakshmi Achi v. Subburama Ayyar (3) it 
was held that no appeal lies from an order 
relu8iug to bring on record a person as legallre- 
proBontative on an application under O. XXII, 

f* • an d we think the present case is covered 
°y «he decision. 

. think the Subordinate Judgo was wrong 
ln 1&vlD g expressed any opiniou on the genuiue- 
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ness of the will under which the petitioner 
daims. As he held that the petitioner was 
out of time and that the delay was Dot 
satisfactorily explained it was unnecessary to 
go into the merits of the claim. We express 
no opinion as to the genuineness or validity of 
the will or as to tbo appellant’s rights there¬ 
under. 

The appeals fail and are dismissed with 
costs. 

K - Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 331 of 1920. 

November 29, 1923. 

Present Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

JAWAHIR LAL— Plaintiff 
—Appellant 
vers us 

JARAU LAL and others— Defendants 

—Respondents. 

Hindu Law— Succession— Migration—Lata uppltca- 
lie to migrated funiily—Daughters* whether take a 6$o- 
lute estate—Mitakbhara and Muyukha — Nagur Brah • 
mans oj Vadnagar 9 settled in U . P. — Comnuntaties 9 
value of. 

The law of succession is, in any given oa*e, to be 
determined according to tho personal law of the in¬ 
dividual whoso rtuoo:ssion in in question. Frima 
Jacie 9 any person governed by tbo Hindu Law is held 
to bo subjeot to the particular doctrines of the Hindu 
Law recognized in tbo Province in which ho is resid¬ 
ing. That law beoomos the porsonal law and part of 
the status of every family residing in it. Conse¬ 
quently where any suoh family migrates to another 
provinco governed by another law, it oarries its own 
law with it. 

Whore a family migrate* from ono territory to 
another and presoryo» its ancient oeiomouies and prac¬ 
tices the presumption in that it also preserves its per¬ 
sonal law of succession, unless thi.ro is proof of tho 
renunciation of tho original law for that of tho place 
migrated to. 

Parbati Kumari Debt v. Jagadesh Chundcr , 2‘J I. A. 
Hi ; ij 0. 483 ; 6 0- W N. 4‘J0 ; 1 Bom. L. U. 365 ; 8 
Sar. 1*. C. J. 205 r; Baacant liao v. Baj i ltao 9 57 Ind. 
r oFo ; 47 1. A. 213 ; 8 J M • L J. 160; (1320/ M. 
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W. N. 483; 22 Bom. L. R. 1070; 3 N. L. J. 251; 28 M. 
L. T. 157 ; 18 A. L. J. 1049 ; 12 L. W. 679 ; 16 N. L. 
R. 187 ; 25 C- W. N. 249 ; 48 C. 80 (P.C.), followed. 

The Vyavahar Mayukha is considered to be a work 
of paramount authority in Gujerat, and where the 
Mitak*hara and the Mayukha do not harmonise, the 
latter takes preoedenoe of the former. 

83 I. A. 176, followed. 

Under the Vyavahar Jlayukha a daughter Vtakes 
an absolute estate in property to whioh she eucoeeds 
as her father’s heir. 

Pranjwandas Tulsidas v. Devkunvarbai, 1 Bom. H. 
C. R. 130 at p. 133 : Haribhal v. Damodarbhat, 3 B. 
171 ; 2 ind, Deo. (N.S.) 116 ; Balwant Rao v. Baji 
Rao, 57 Ind. Gas. 515 ; 47 I. A. 218 ; 89 M. L. J. 166; 
(1920) ftl. W. N 433 ; 28 M. L T. 157 ; 18 A. L. J. 
1049 ; 12 L. W. 679 ; 16 N. L. R. 187 ; 25 C. W. N. 
243 ; 48 0 30 (P.O.), relied on. 

Among Vadnagar N;»gar Brahmans settled at Ali¬ 
garh, daughters take an absolute estate in their fa¬ 
ther's preporty, and on the death of one of tbom, her 
share does not go by survivorship but devolves on her 
own issue. 

Commentaries on the Hindu Law do not enaot tbe 
law, they merely explain it, and are evidence of tbe 
congeries of oustoms wbioh form the law. 

Balwant llao v. Baji Rao, 67 Ind. Cas. 545 ; 47 I.A. 
219 ; 39 M L J. 166 ; U920) M. W. N. 433 ; 22 Bom. 
L. R. 1070 ; 3 N. L J. 251 ; 28 M. L. T. 157 ; 10 A. L. 
J. 1019 ; 12 L. W. 679 ; 16 N. L. R. 187 ; 25 C. W. N. 
243 ; 48 G. tO (I'.C.), followed. 

Appeal from a decree of fche Subordinate 
Judge, Aligarh. 

Messrs. Peary Lai Danerji, Girdharilal 
Ayurwala, Vunna Lai and Kailas Nath Katju, 
for the Appellant. 

Messrs. B. E. O'Connor , ill. L. Agarwula 
and Surendro Nath Sen, for the Respondents. 

JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiff-appellant 
for the recovery of possession of certain pro¬ 
perty and for an aooount of the profits there¬ 
of on the allegation that the said property 
belonged to lialcuukand ; that he was succeed¬ 
ed by his two daughters, Musammai Goda¬ 
vari and Musammai Gopi, and that on the 
death of Musammai Gopi, the entire property 
devolved on Musammai Godavari, the mother 
of the plaintiff. On the death ol Balmukaud, 
mutation ol names was eilected in respect of 
the property left by him, in favour of Musam- 
mat Godavari and Musammat Gopi. Musam- 


mat Gopi died in Sambafc 1935, leaving a son, 
Moti Lai, who died three years later. The 
defendant Jarau Lai is the son of Moti Lai; 
and the other defendants, Panna Lai and 
Hira Lai, are his grandsons. 

On the 3l8t December, 1899, a partition is 
said to have been effeoted between Musam¬ 
mat Godavari and her sons, Jawahir Lai and 
Ganeshi Lai, on the one hand, and Jarau Lai, 
the grandson of Musammat Gopi, on the 
other, and a deed of partition was executed and 
registered at Aligarh in evidenoe of the same. 

Ganeshi Lai died childless in Sambab 1961. 
The allegation of the plaintiff was that after 
the death of Musammat Gopi, Musammat 
Godavari became entitled, according to the 
Mitakshara law, to the entire estate left by 
her father; that her grandson Jarau Lai was 
brougkb up Musammat Godavari, who treated 
him with great affection, and that the above 
deed of partition was obtained by Jarau Lai 
from Musammat Godavari by misrepresent¬ 
ation of facts and concealment from her of her 
real rights. It was also stated that the 
deed in question was not explained to 
her; that she lmd no independent advico, 
aDd that the plaintiff and his brother Ganeshi 
Lai were kept ignoraut of their rights and of 
the arraDgomeub then being made. It was 
further alleged that at the instigation of Jarau 
Lai, the plaintiff and his brother Ganeshi Lai 
were compelled by Musammat Godavari to 
sigu the deed, and that tho deed was without 
consideration and invalid and unenforceable. 

The defence was that the parties were 
governed by the Mayukha law, whioh prevail¬ 
ed in Gujerat, their original home; that 
Musammat Gopi got an absolute estate in the 
property inherited by her from her father and 
that the defendants wero entitled to that pro¬ 
perty in succession to Musammat Gopi and her 
son Moti Lai lb was also urged that the deed 
of partition of the 31st December, 1899, was 
executed by Musammat Godavari and the 
plaintiff and his brother by their free consent, 
without any misrepresentation or undue in 
lluonco ; that tho said partition had been acted 
upon since 1899 and that tho plaintiff was 
estopped from questioning its validity. It was 
further pleaded that the claim was barred by 
limitation. It is nob necessary to go into the 
other pleas raised in the suit. 
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The Court below found thab although no 
authentic history of the migration of this 
family from Gujerat was traceable, it was 
more than probable that it left Gujerat after 
the advent of Nil-Kanth in the 16th century ; 
that the family came and settled in Aligarh 
about 150 years ago and continued to observe 
its original customs and practices, and thab it 
was governed by Mayukha Law, according to 
whioh a daughter was entitled to take an ab¬ 
solute estate in the property inherited by her 
from her father. It further found that Musam- 
mat Godavari and the plaintiff and his brother 
executed a deed of partition after fully under¬ 
standing its terms, and, in doing so, acted 
after mature deliberation and in accordance 
with the advice of old men of their caste and 
their relations and friends, and that the deed 
operated as a family settlement and was valid 
and binding on the parties. It also held that 
the plaintiff was estopped by his conduct and 
acts, and that the claim was barred by limi¬ 
tation. 

The main question for consideration is 
whether the family is governed by the Mitak- 
shara law or by the law which prevailed in 
Gujerat before the family migrated to these 
Provinces, or, in other words, whether, accord¬ 
ing to tho law applicable to the family, a 
daughter is entitled to an absolute estate. 

Tho parties are Nagar Brahmans, whose 
original homo was in Vadnagar, a large town 
in tho Baroda State. From Vadnagar a sec¬ 
tion of the Nagar Brahmans proceeded to Idar 
and settled there, and that section thereafter 
came to bo called Idaria Nagars. From I lar 
they subsequently migrated to different places 
but at what period of time it is nob possible 
to 6ay. There is some evidence to show that 
the family to which tho parties belong lived 
at one time in Banswara, Bundi and ICotah in 
Bajputana, and thab Dina Nath, tho earliest 
known ancestor of tho family, movod from 
Muthra to Amroha and from Amroha to 
Aligarh, whore a grove was planted by him, 
whioh is still in existence. Tho grove is said 
to bo about 150 years old and goes by the 
name of Dina Nath’s grovo. Tho family can, 
therefore, bo said to havo settled in theso 
Provinces sometime about or before that 
Period, that is, about 150 and 200 years ago. 

It is praotically admitted by the witnesses of 
both the parties that after tho family migrated 


from Gujerat and settled in these Provinces, it 
continued to observe its original customs and 
practices in the matters of births, marriages 
and deaths. At home the Gujerati language is 
used ; and marriages are celebrated outside 
the (lotra even within 4 or 5 degrees. The 
ceremouies and ritual observed on occasions 
of births, marriages and deaths are those which 
used to be observed in their original homo in 
Gujerat. There is nothing to show that they 
departed in any way from their old praotices 
or customs or adopted the law which prevails 
in these Provinces after they settled here. It 
is well-settled that the law of succession is, in 
any giveD case, to be determined according to 
the personal law of the individual whose suc¬ 
cession is in question. Prim i facie, any per¬ 
son governed by the Hindu Law is held to be 
subject to the particular doctrinos of the 
Hindu law recognized iu the Province in which 
he is residing. 1 hat law becomes the personal 
law and part of tho status of every family 
residing in it. Consequently whore any such 
family migrates to another Province governed 
by another law, it carries its own law with it 
(Mayne’e Hindu Law, paragraph 48). 

In Parhati Kumari Debi v. Jagdish Chan • 
der ( 1 ) and Pahvant lino v. Doji Rao (2), their 
Lordships of tho Privy Council held that 
where a family migrated from one territory to 
auothor and proservod its ancient ceremonies 
and practices, the presumption was that it also 
preserved its personal law of succession, unless 
there was a proof of the renunciation of the 
original law for that of the place migrated to. 
The reason for the rule is that tho Hindus 
being notoriously conservative in tho mattor 
of religious observances and rights, it is ox- 
trom ;ly improbable that tho family which 
migrates would change its perso ial law, with 
which its religion is intimately eonueoted. 

It is important, therefore, to enquire what 
the law governing tho Nagar Brahmans was 
in their original home in Gujerat and whether 
the sumo has been followed alter they migrat¬ 
ed to and settled iu theso Provinces. 

(1) 29 I. A. 82 ; 2) G. 433 • 6 C. W. N. 190 • 4 
Bom. L R. 30.3 : 8 Sar. P. C. J. 205. 

(2) 67 Iod Gas 645 ; 47 I. A. 213 ; !s9 M. L. J. 
106 ; (l'-'20) M. W. N. 483 ; 22 Bom L. R. 1070 ; 3 N 
L J. 251 ; 23 M. L. T. 157 ; la A. L». J. 1049 ; 12 
L. W 673 ; 10 N. L. R. 1«7 ; 26 C. W. N. 243 ; 48 
C. 80. (P C.) 
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The Yycivdhar Mayukha is considered ot be 
a work of paramount authority in Gujerat. It 
was written by Nil-Kanth, a Mahratta Brah¬ 
min, residing in Benares, sometime in the 17th 
century, and forms a part of a larger treatise 
called Bhagwant Bhasksra. which was written 
under the direction of King Bhagwant Varman 
of the Sangar dynasty, who flourished in 
Bundelkhand and whose capital was situated 
in Bhareha at the confluence of the Chambal 
and the .Tamna. The Bhagwant Bhaekara is 
divided into 12 hooks, one of which deals with 
Yyavahar or recognized law and usage. A 
branch of the family of Nil-Kanth was settled 
in Poona. The work soon obtained consider¬ 
able celebrity in Mahratta country and some 
of the adjoining territories, and was early 
recognized as a standard work of authority on 
the subjects with which it dealt (carvadhicari s 
Hindu Law of Inheritance, second edition, 
page 311). The questions frequently made 
by the Shastris attached to the Courts in Bom¬ 
bay and Gujerat in their Vyavasthas or 
opinions show that it was considered by them 
as an authentic source of the written law on 
the matter (West and Buhler's Hindu Law, 
4th Edition, page 12). Indeed, as observed by 
their Lordships of the Privy Council in Bai 
Kesser Bai v. Ilansmj (3) where the Mitahksara 
and the Mayukha do not harmonise, the latter 
takos precedence of tho former. 

The Mayukha docs not specifically discuss 
whether a daughter takos a mero life-estate or 
an absolute estate in the property inherited 
by her from her husband. Ml that it says 

1 s " 

“ In default of her (tho wife), the daugh- 
tor succeeds ; for says Manu (Ch. J. V. loOJ, 
‘The son of man is oven as himself and tho 
daughter equal to tho son. How then can 
one inherit (bin wealth) but she, who 
stands as it wero himself V’ If there aro 
more daughters than one, they should divide 
tho wealth and take sliareB (Mandliks 
Yyavahar Mayukha, page 79). 

Nil-Kanth allows a similar division in the 
caso of co-widows, so that tho right to divide 
carries by itself no particular significance. The 
citation from Manu that, “ the son of a man 
is even as himself and tho daughter is equal 

(3) 33 I. A. 170 ; 30 B. *31 ; 10 C. W. N. <102 ; 4 0. 
1. J. 0 8 Born L. TV 446 3 A- T> J. 484 ; 1 
‘ill ; 16 M. L J. 446 (P. C )■ 


to the son” has been taken to mean that like 
a son, a daughter takes an absolute estate. 
But the citation is not followed by any com¬ 
ments by the author himself as to the nature 
of the estate inherited by a daughter, and while 
it is remarkable that what Manu said was, 
judging by the context, said with reference to a 
putrika or appointed daughter (Bubler’s Law of 
Manu page 352), both the authors of the Daya 
Bhaga and the Yyavahar Mayukha utilize it 
for the purpose of strengthening their conten¬ 
tion that a daughter was entitled to inherit, in 
the absenoe of sons, in preference to the more 
distant relations. Probably the practice of 
killing daughters at tho time of their birth or 
of excluding them from inheritance was at 
that time coming into fashion and attracting 
attention. 

Anyhow, whatever the intention of the 
author of the Yyavahar Mayukha in oiting that 
passage from Manu was, from as far book as 
1859, if not earlier, the view attributed to the 
Yyavahar Mayukha namely, that a daughter 
is entitled to an absolute estate has been ac¬ 
cepted and enforced in Gujerat. 

In one of tho earliest cases the old bupreme 
Court of Bombay, after describing Manu, the 
Mitakshara and the Yyavahar Mayukha as the 
books of chief authority in that part of India, 
observed: 

" Now according to all the authorites the 
daughters take next after the widow, what 
then is tho naturo of tho estate they take ? 
Here again there are differences of opinion ; 
but dealing with tho quostion according to 
the three books I have mentioned, it appears 
to me that the daughters take an absolute 
estate. We find quoted in the Mayukha a 
passage from Manu—‘The son of a man is 
even as hirasolf and the daughter equal 
to tho son; how then can any other inherit 
property, but a daughter, who is, as it were 
himself?’ With reference to this point also 
I consulted tho Shastris both here and Puna 
and enquired whether daughters could alie¬ 
nate any, and what portion of the property 
inherited from a father, who died separate. 
Tho answor was that daughters, who so 
obtained, could alienate it at their will ana 
pleasure ; and in this the Shastris of both 
places agree, both also referring to th® 
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above text in the Mayukha as their autho¬ 
rity for that position.” Pranjiwan Das 
v. Deo Kuar Bai (4). 

In Hari bhat v. Damodar bhat (5) and other 
casos, the same view was adopted, and it has 
recently been affirmed by their Lordships of 
the Privy Council in BaUoant Rao v. Baji 
Rao (2). 

An attempt has been made on behalf of the 
plaintiff to establish that the family migrated 
from Gujerat long before the Vyaoahar 
Mayukha was written, that is about 800 years 
ago ; but the oral evidence produced on the 
point —and that is the only evidence hero 
produced on the point—4s not worth serious 
consideration. Even if adequate materials 
had existed, it may be well to remember, what 
Lord Dunedin pointed out, that the commen¬ 
taries are only commentaries ; they do not 
enact; they explain and are ovidence of the 
congeries of customs which form the law. 
Balwant Rao v. Baji Rao (2). 

In a caso relating to a family of Ahban 
Thakurs, who had originally come from Guje¬ 
rat and settled in Oudh many centuries ago, 
their Lordships of the Privy Council similarly 
said:— 

Although the migration may havo taken 
place boforo the Mayukha was writton, it 
may well be that the rule was in force in 
earlier times and that on this point the 
Mayukha only embodied and defined a pre¬ 
existing custom.” Chandik B iksh v. Mun i 
Kunwar (6). 

In any event it is important for the pur¬ 
poses of this case to enquire what tho practice 
among the Nagar Brahmins in Gujerat was 
and has been during tho last century in regard 
to the right of survivorship between tho 
daughters of tho last male-holder in the caso 
of the death of any of thorn with or without 
issuo. A large number of instances havo 
been cited on behalf of tho defendants, ex¬ 
tending from tho timo of Dina Nath, the 
common ancestor of the parties. 

Dina Nath had two daughters Musammat 
iej Kuar and Musammat Sahaj Kuar. Ho 
left a grove whioh was divided on the death 


J) 1 B. H. C. R. IflO at p. 133. 

6 3 B. 171 ; a Iud. D c (N. S.) 115. 

, ' 6) . 21 A. 273 at p 278 ; 0C. \V. N 425 ; 21 
0,4 flom - L- R- 376 ; 8 Sar. P. C. J. 233 (P. G 
I C-10'J 


of Musammat Tej Kuar between her son 
Lajja Shankar and Musammat Sahaj Kuar. 
Musammat Sahaj Kuar transferred her share 
of the grove to Kesho Ram, from whom it 
passed by successive transfer to Ganga Bishun, 
who is now in possession. The statement of 
tho plaintiff was that the grove had been 
divided between Musammat Tej Kuar and 
Musammat Sahaj Kuar in their life-time. But 
in tho sale-deed exeouted by Kesho Ram, in 
favour of Musammat Gaura, on the 14th 
November, 1686, a half share of the grove in 
the question was described as having fallen on 
tho death of Dina Nath to the share of 
Musammat Sahaj Kuar and the other half to 
the share of Lajja Shankar and the private 
partition effected betwoon them was also 
referred to (Ex. K. K. K.). 

The land of the grove was held by Dina 
Nath under a muafi grant. In 1839 tho land 
was resumed but was exempted from the pay¬ 
ment of Government revenue so long as the 
trees existed; and a copy of the order, granting 
tho exemption, was given to the agent of 
Musammat Sahaj Kuar and Lajja Shankar, 
who hold the grove at tho timo (Ex. R. R.). 

Kamoslnvarji of Kotah had two daughters, 
Musammat Dhan Kaur and Musammat Gulab 
Kuar. Tho estate of Gulab Kuardovolved on 
her sou Ganpat Lai and that of Dhan Kaur 
on her son Natliu Lai. Tho plaintiff states 
that on the death of Gulab Kaur her share 
devolved on Musanmat Dhan Kuar ; but that 
statement is refuted by the evidenoe of Ganpat 
Lai, tho son of the formor. 

Kirpa Shankar had two daughters who 
inherited his estato. According to Ganpat 
Lai, the elder is doad and tho younger is alive ; 
and on tho death of tho former, her share 
went to hor children and not to tho younger 
sistor. 

•Taru Lai, a Nagar Brahman, rosiding in tho 
Partabgarh State, says that Parasramji of 
Atorbhind had two daughters, Musammat 
Varjibai and Musammat Chhagi Bai, who 
succeeded to tho property of their fatbor. On 
tho deatli of Varjibai, her sharo passed to her 
son Izzat Ramji, although her sister, Miisam- 
mat Chaggibai, was then alive. On the 
deatli of Musammat Chaggibai, hor interest 
passed to her sons Harakhramji and Sita 
Ramji. 
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Thakut LaJji, a Nagar Brahman of Bans- 
wara, states that his father-in-law Gombi Lai 
had two daughters, who got his estate. The 
younger daughter died first and her interest 
devolved on her sons, Shiam Lai and Labh 
Shankar, although the older, who is married 
to the witness, is still living. He also states 
that Gombi Lalji had a son, Anand Lalji, 
whose estate devolved on his death on his 
sister, who is married to the witness ; but 
it is not clear whether Anand Lalji had died 
in the life-time of his father or nob, for the 
estate of Gorati Lalji could not have other¬ 
wise devolved on his daughters. 

Sundarlalji, a Nagar Brahman of the Bans- 
wara State, deposes that his father-in-law 
Jikaji had 3 daughters who got his property. 
One of the daughters was dead. Her share de¬ 
volved on her daughter's daughter, who is alive 
although tho other two daughters of Jikaji 
are still living. He also states that Nukoji 
Madbo Lai died leaving two daughters named 
Musammat Monghi and Musammat Lurki, 
and that on the death of tho latter, her share 
devolved up an her son Kanhaiya Lai. 

Nafchu Lalji of tho Banswara State doposes 
that Khara Lai had two daughters, Musammat 
Rasili and Musammat Parbati, who got his 
estate ; and that on tho death of Musammat 
Parbati, her four daughters got her estate, and 
Musammat Rasili, who was alive, laid no 
claim to her sister’s property. He also men¬ 
tions that when his father-in-law, Ganga Lai, 
died, his four daughters inherited his pro¬ 
perty, and that on the death of one of those 
daughters, her daughters, named Musammat 
Pashyawati and Gulawati, became tho owners 
of the share, which she had inherited from 
her father, although the other daughters of 
Ganga Lai wore alive. 

Gurwant Rai, a Nagar Brahman practising 
as a vakil in the Baroda State, says that the 
Vyuvahar Mayukha is followed in the Baroda 
State, including Vadnagar, tho original homo 
of tho parties, and ho cites several instances 
in which daughters got an absolute estate. 

Desai Dullabji of Patan had three daughters 
who got the estate of their father. There 
was litigation in this matter bub the absolute 
right of the daughters to the estate inherited 
from their father was upheld by the Baroda 
State. 


Daulat Rao of Patan had two daughters, 
Musammat Champa Kuar and Musammat 
Birmati, who similarly got an absolute estate 
in the property inherited from their father. 

Madho Rai had two daughters, Musammat 
Isbwari and Musammat Shambhu, who got the 
estate of their father. On the death of Musam¬ 
mat Shambhu, her share devolved upon her 
son Babu and not on her sister who was alive. 

Jado Lai of Patan had three daughters, 
Musammat Tara, Musammat Jai and Musam¬ 
mat Tribeni, who got his estate. Of these 
Musammat Tara died first and her share devolv¬ 
ed on her four sons, though her sisters were 
alive. Dbaya Bhai of Ahmedabad deposes that 
if a Nagar Brahman dies, leaviug two daugh¬ 
ters behind him they become the owners of 
hjs estate ; and if one of the daughters subse¬ 
quently dies, then her descendants will be the 
owners of her share in tho estate and nob his 
sister though she may be alive. lie cites several 
instances. 

Magut Ram had three daughters, Musammat 
Baba, Musammat Naui and Musammat Par- 
bhaya, who inherited the estate. Of them the 
last-named died first and her husband entered 
into possession of her sharo in the estate. Then 
Musammat Baba died and her son Manjubhai 
got possession of her sbare. When Musammat 
Nani died, her three sons got her estate. Hari 
Lai loft two daughters, Musamtnat Dhanba 
and Musammat Atanba, who inherited his 
estate. On the death of Musammat Dhanba, 
her sou Magan Lai inhorited her share. When 
Musammat Atanba died, her share devolved on 
her eons, Pirthi Rai and Nannu Bhai. Again 
Kesho Lai left two daughters, Musammat 
Bhomi Ben and Musammat Cbannu Ben, who 
inherited his estate. On the death of the 
former, 2 or 3 years ago, her sons Anand Lai 
and Himmat Lai got her share, though 
Musammat Channu Ben was alive. 

Vireshwar had two daughters, Musammat 
Sada Lakshmi and Musammat Dawali Ben, 
who inherited his estate. Tho former died first, 
and her son Uttam Lall inherited her share. 
The latter died two or threo years later and 
her sbare devolved on her daughter, Musam¬ 
mat Munni Ben. Hardeo Ram had two daugh¬ 
ters, Musammat Ganga Lakshmi and Musam¬ 
mat Jasba Ben. Of these the former died first 
and her husband got her share in the estate. 4 
or 5 years later Musammat Jasba Ben died 
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and her sons Rasik Lai and Basant Lai became 
the owners of her share. 

Bhaskar Lai, a pleader of Ahmedabad 
belonging to the Vaduagar community, corro¬ 
borates the previous witness with regard to 
two of the instances cited by him and adds 
that Moti Lai of Ahmedabad died, leaving two 
daughters Musammat Majanba and Musammat 
Anandba, who inherited his property, which 
included among other things oertain plots of 
land situated at Godhrahi in the Panohmahal 
district, and that both of them sold certain 
property out of what they had inherited with¬ 
out the validity of the sale having been con¬ 
tested by any of the agnates of Moti Lai, who 
were alive. 

Jayendra Rai, another pleader of Ahmedabad 
belonging to the same community, deposes that 
his maternal grand-father Trikam Lai died, 
leaving two daughters named Muamsmat Jai 
Lakshmi and Musammat Umia Lakshmi, who 
inherited bis property, that his mother Musam¬ 
mat Jai Lakshmi died first, and that he and 
his brother inherited her property as her 
sons, although Musammat Umia Lakshmi was 
then and is still living. lie confirms tho 
statement of Dhayabbai in regard to the 
manner in which the property of Virashwarji 
of Ahmedabad devolved on his two daughters 
and on tho death of one of them her share 
devolved on her sonUttam Lai in the life-time 
of her sister. 

Dr. Mukand Rai of Ahmedabad states that 
Hari Laljidied, leaving two daughters, Musam- 
mat Maui Ganga and Musammat llari Ganga, 
and on the death of tho former in 1906, he aud 
his brother inherited her 6haro as her sous, 
though Musamviat llari Ganga was alive. Ho 
further states that tho sharo of Musarnmat 
Hari Ganga devolved on her death in 1917 on 
her two daughters Musammat Ganwant 13ai 
and Sanwal Bai. 

Mr. Anand Shanker, the Principal ci the 
Hindu University, Benares, deposes that tho 
parties belong to his caste, aud that in Gujerat 
the Mayukhu is followed in preference to the 
Mitakshara, whero tho two conflict, and that 
the daughters inherit an absolute estate from 
their father. 

8heo Lai, another pleader of Ahmedabad 
belonging to tho sarno community, corroborates 
some of the previous witnesses with regard to 


four of the instances cited by them. Makund 
Rai, another pleader of Ahmedabad belonging 
to the same community, states that his mater¬ 
nal grand-father, Hari Shanker, died, leaving a 
widow and three daughters, and on the death 
of the widow, his three daughters inherited his 
property, and that when one of the daughters 
died, he and his nephews inherited hor share 
as her heirs. He further states that when 
another daughter died, her interest wes inherit¬ 
ed by her two daughters. 

Ishwar Rai of Patan cites three instances 
from his city wherein daughters inherited an 
absolute estate. Pie states that Dasai Dullabji 
had three daughters, Musammat Dhau Laksh¬ 
mi, Musammat Sri Lakshmi and Musammat 
Hira Lakshmi, who inherited his ostate. 
Musammat Ilira Lakshmi died first and her 
share devolved upon her sons, Moti Nath and 
Rang Nath. Then Musammat Dhau Lakshmi 
died and her share devolved on her sons 
Shambhu Chand, Nanda Chand and Moti 
Chand. The third daughter Musammat Shri 
Lakshmi is still alive. He also states that 
Desai Amidhar had 3 daughters, Musammat 
Swagta, Musammat Alankrita aud Musaaimat 
Panaika, who sold his estate, and ou the death 
of Musammat Swagta, the eldest of them, her 
6haro devolved upon her son, Nawal Shanker, 
though tho other daughters of Desai Amidhar 
were alive. 

The remaining instance cited by him is 
that of Madho Rai which has already been 
mentioned by some of tho other witnesses. 

Nauuidh Lai of Jhalrapatun states that his 
maternal grand-father bad a brothor, Amba 
Shankar, who bad a daughter, Musammat 
Ksistuii Bai, aud that on the death of that 
daughter, her daughter got her ostato. 

Thero aro thus in all about 30 instances 
showing that among Vaduagar Nagar Brah¬ 
mans, the daughters inhorit an absolute ostate 
and that on tho death of ono of tho daughters, 
hor sharo doos not go by survivorship but 
dovolvos on her own issue. Thore is no proof 
of any cogout instance to tho contrary. Most 
of tho witnos6es adduced by the plaintiff are 
persons belonging to other castes, who could 
not have possessed any aceurato knowledge 
as to the customs aud practices, prevailing in 
the Nagar Brahman community. Most of 
thoso, who belong to that community, merely 
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make vague and general statements'without 1 
citing any specific instances in proof 'of what 
they assert. The only witness, who has made 
an attempt to oite some instances, is Janij 
Itchashankar of Aligarh. He states that the 
Nagar Brahmans of the United 'Provinces and 
Rajputana do not write the names of theirj 
fathers after their names, and that, unlike 
what they do in Gujerat, the ladies of their 
families observe pardah ; but he forgets that 
the difference of surroundings is often respon- 1 
sible for a change cf habits of that kind.! 
There are, for instance, many people, who,’ 
following the English method, describe them-' 
selves by their surnames and their full or real 
names are often unknown to the outside 
world, lie states that the daughters of 
Kameshwarji of Kotah were Musammat 
Dhan Kuar and Musammat Phul Kuar aud 
that on the death of the former, the other got 
the whole of his estate ; but he is refuted on 
that point by Naunidh Lai, a descendant of 
Kameshwarji, and many other witnesses. 

Naunidh Lai explains that Kameshwarji was 
a jagirdar of Kotah ; aud he adopted Nathu 
Lai, the son of his daughters, in order that 
the jngir might continue in the .family, inas¬ 
much as no ladies were allowed by tho State 
to got the jagir. Tho adoption, if made, did 
not, however, affeot the devolution of the 
other property, which as stated by Naunidh 
Lai devolved on tho daughters of Kamesh¬ 
warji and on their descendants in succession. 
He admits that .Thamman Lai Jha of Benares 
had threo daughters, Musammat .Tamna Kuar, 
Musammat Jugli Kuar and Musammat Manni 
Kuar, and that on the death of the first named, 
her sous got her property. He suggosts that 
,Thamman Lai Jha left no money or orna¬ 
ments and lived in a house on rent; but be 
goes on to say that when Musammat Manni 
Kuar and her daughter died, he wanted that 
her mother, Musammat Jugli Kuar should 
got all the property, but he took no steps to 
enforce his olaim. He also mentions that 
Jagan Nath Jha of Benares left three daugh¬ 
ters, Musammat Chameli, Musammat Manki 
and Musammat Jamna Kuar, and that when 
tho last named died childless, her sisters got 
her property. He, however, admits that she 
had no other relativo alive and that on the 
death of Musammat Chameli, her sons got 
her property and on the death of Musammat 
Manki, her son got her share. 


I There can be no stronger instance the other 
way than that of the daughters of Dina Nath, 
already referred to ; for, on the death of one 
( of the daughters of Dina Nath, the ancestor of 
the parties, the grove left by Dina Nath, was 
divided between her son Lajja Shankar and his 
surviving daughter. There are 19 instances of 
similar succession from Ahmedabad, six from 
the Banswara State, one from Aterbhind, 
and the rest from Rajputana and the United 
Provinces. 

On behalf of the plaintiff some stress has 
been laid on the decision in Lakshmi Barn 
Jani v. Eari Ram Duhe (7), but in that case 
the question related to the right of .succession 
to a stridhan ; and though the family was 
found to have migrated from Gujerat to 
Jaipur and from Jaipur to Benares, about 100 
or 150 years ago, no instance of succession 
under the Mayukha Law had been deposed to 
by any of tho witnesses examined in the case ; 
and that was treated as a fact of some signific¬ 
ance, for the family was a big one and instances 
might have been expected to be forthcoming 
if the Mayukha Law had applied. Hero an 
instanco from the very family, to which the 
parties belong, has been proved and establish¬ 
ed beyond the possibility of doubt by the oral 
and documentary evidence adduced ; and cor¬ 
roborated as it is by a large volume of eviden¬ 
ce, coming from Gujerat and Rajputana, the 
presumption that the family brought its per¬ 
sonal law wheu it migrated from Gujerat to 
these Provinces, stands affirmed ; and the 
claim of the plaintiff to the property, which 
Musammat Gopi had inherited from her father, 
must, therefore, 1 ail. 

The subsequent conduct of Musammat 
Godaveri and her sons, Jawahir Lai and 
Gauoshi Lai, in agreeing to a partition of 
tho property, left by Balmukand and Jarau 
Lai, tho son of Musammat Gopi, further 
supports tho samo conclusion. There is 
evidence to show that Musammat Goda¬ 
vari thoroughly understood what she was 
doing when she exeouted the deed of parti¬ 
tion of the 31st December 1899. The deed 
was written after the plaintiff had an 
opportunity of consulting a pleader who is 
dead and could not bo produced. After the 
death of Oukar Lai, the husband of Musam- 
mat Gopi, the plaintiff claimed the entire pro- 

(7) 52 lud. Cas. 25 ; 1 U. P- L- B. (A) 18. 



V0I4 79] 


INDIAN CASES 


669 


MAMILLAPALLI VEERESALINGBAM V. PONNUKOLLU KONDAYYA 


party belonging to Balmuband, relying on 
the Mitakshara law in support of his claim. 
A dispute arose and the parties sought the 
intervention of some members of the caste at 
Aligarh. They settled that Musammat Goda- 
veri and the present defendant should divide 
the property half and half and got the latter 
to pay Rs. 7,000 to the plaintiff in order that 
all possibility of litigation might be obviated 
and the matter finally dosed. In accordance 
with that settlement a deed of partition was 
drawn up with the full consent of the plaintiff 
and his brother Ganeshi Lai. The Sub- 
Registrar went over to the house of Musam¬ 
mat Godaveri', and there he read and explain¬ 
ed the deed to her, and there can be no doubt 
that neither the plaintiff nor Musammat 
Godaveri were under any misapprehension as 
to the effect of the transaction into whioh 
they were entering. The learned Subordinate 
Judge rightly characterised the evidence 
produced by the plaintiff as unreliable. The 
demeanour of the plaintiff in the witness-box 
was found to be unsatisfactory ; and, as the 
learned Subordinate Judge points out, he went 
on saying anything on the spur ot the moment 
to fit in with his case. There was clearly a 
bona fide dispute between the parties as to 
the nature of their rights. That dispute was 
amicably settled and a large amount was paid 
by the defendant Jarau Lai to the plaintiff 
and his mother to set the matter at re6t. 

Section 6 of the Transfer of Property Act, 
has no application because, as pointed out 
by their Lordships of the Privy Counoil in 
Kanhai Lai v. Brij Lai (8), there is no ques¬ 
tion here of any conveyance of or of an 
agreement to convoy any future right or ex¬ 
pectancy or of an agreement to relinquish any 
8Uoh right or expectancy. Musammat Gopi 
bad an absolute interest in the sharo, which 
* . l' a< ? inherited from her father. The 
° aim laid by t Musammat Godaveri and the 
Plaintiff to that share was set at rest in tho 
manner settled by the parties and entered in 
he deed of partition aforesaid. That partition 
as Bince been acted upoD, mutation of names 
was effected in accordance therewith and tho 

\v l V 47 Ind - Caa - 207 : -10 A. 4 -7 at p. 405 ; 22 C. 

1 nrn 914 1 8 L ' W - 21 - : - 4 L - T - 236 ; 35 M. L. 
n T °V 1G Ai L - j - 625 ; (1918) M. W. N. 700 ; 28 
. 5,94 • 6 P - L W. 204 ; 20 Bom. L. R. 1048 ; 
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parties have enjoyed their respective shares 
in accordance with the allotment then made. 
The olaim is now barred by limitation. The 
other pleas have not been pressed. 

This appeal, therefore, fails and is dismissed 

With GOBtB. 

z - K - Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 757 op 1921, 
February 4, 1924. 

Present Mr. Justice Wallace. 

MAMILLAPALLI VEERE3ALINGHAM 

AND OTHERS—DEFENDANTS—APPELLANTS 

versus 

PONNUKOLLU KONDAYYA- 
Plaintiff—Respondent. 

Registration Act, ( XVI oj 1008), s 28-Mortgugc.dccd 
—Fraudulent registration—Fictitious property includ¬ 
ed—Mortgagee unaware of ]raud—Registration, valid 
ity oj. 

Whan a mortgagor inoludea in the mortgage-deed 
lor purposes of rogistratiou property whioh does not 
belong to him, tho registration is not invalid at 
least so far as the interests of the mortgagee are oon- 
oerned it no collusion by tho latter to assist the 
mortgagor in the fraud is made out. 

Vtniata Lukshmi KanlurajuGuru v. Paia Venkata 
Jagannadha Raju Guru, 77 lnd. Cas. 461 : 46 HI. L 
J. 12 ; (1924) M. W. N 125 ; 38 21. L. T 243 ; (1924) 
A. I. R. (M) 2dl ; Harendru Lai Hoy Chowdhury v. 
llaridasi bibi, 23 lnd. Cas. 631 ; 41 C. 972 ; 27 21 L 
J. 80 ; (lull) 21. W. N. 402 ; 10 M. L T. 6 ; 18 O. V 
N 817 ; 19 0. L J .484 ; 10 Bom. L. R. 400 • 12 a' 
L. J. 774 ; 1 L W. 105U ; 41 1. A. 110 (P. C-); Biswa. 
nath Prasad v. Chandra Narayan Chowdhury, 63 lnd 
Gas. 770 ; 48 O. 609 ; 18 I. A. 127, (P. C ), followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Masulipatam 
in A. S. No. 3 of 1920, (A. S. No. 255 of 1919 
District Court, Kistua) pioforred against tho 
decree of tho Court of the Principal District 
Munsif, Gudivada in O. S. No. 223 of 1917. 

Mr. P. Narayanamoorthy, for tho Appel¬ 
lants. 
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Messrs. A. Krishnaswamy Aiyer and 
V. Krishna Mohan, for the Respondent. 

JUDGMENT. — The only point raised be¬ 
fore me is whether the mortgage is void on 
the ground that its registration was effeoted by 
a fraud on the registering officer, in as much 
as the mortgagor intentionally included there¬ 
in for purposes of registration property whioh 
did not belong to him. There is no allegation 
that the mortgagee was aware of the fraud 
and shared in it. In these oircumsbances I 
must accept the ruling of a Bench of this 
Court in Venkata Lakshmikantaraju Garu v. 
Pa<la, Venkata Jagannadha Raju Garu (l) 
following Harendra Lai Roy Ghowdury v. 
Haridasi Bibi (2) Biswanath Prasad v. Chandra 
Narayan Choivdhury (3), and Pahlad Lai v. 
Laraiti ^ 4), that where no collusion by the 
mortgagee to assist a fraud by the mortgagor 
in rospect of bho registration <~f the document 
has beer made out, the registration is nob in¬ 
valid, at least so far as the interests of the 
mortgagee are concerned. The decree of the 
lower Appollato Court is, therefore, right and 
this Second Appoal is dismissed with costs. 
Time for payment is extended up to i6bh 
April 1924. 


v. N. v. 
N. ii. 


Appeal dismissed. 


(1) 17 fed Gas. 464 ; 46 M. L J- 12 ; (1924) M- 

W. N. 125 ; 33 M. T • T. 213 ; (1924) A. I R- (M) 
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(‘2) 23 Ind Gas. 637 ; 11 C. 972 *, 27 M. L J-«0 ; 

(1914! M. \V. N. 462 ; 16 M. L. T. 6 ; 18 C. W . N. 

817 ; 1'.) C. L.. J. 464 ; 16 Dom. K 400 • 12 A 
774 • 1 L. W. 1050 ; 41 I. A. 110 (P-G.). 

(3) 63 led. Cas. 770 ; 48 C. 509 ; 48 I. A. 127 

tL (4) } 49 lnd, C»9. 200 : 41 A. 22 ; 16 A. L. J. 871. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 397 of 1922. 

April 8, 1924. 

Present'. —Mr. Kinkhede, A. J. C. 

RAMA and another—Plaintiffs 
—Appellants 
versus 

WAMANRAO— Defendant—Respondent. 

Mortgage, usajructuary—Rcdcm ptiom bejore expiry 
oj term when a llowable. 

Unless in a ueufruotuary mortgage eeouring posses¬ 
sion to the mortgagee for a fixed term, there is either 
a speoial condition for the earlier redemption or 
there is a pleading and proof of fraud, duress or 
undue infiuenoe owing to whioh the period was fixed, 
the mortgagor or his representative or transferee 
oannot offer or oloim to redeem and reoover baok 
possession from the mortgagee before the expiry of 
the speoified period. 

Case-law reviewed. 

Appeal against the decree of the District 
Judge, Wardha, in Civil Appeal No. 14 of 
1922, dated the 15th Juno 1922. 

Mr. T. J. Kedar, lor the Appellants. 

Sir B. K. Bose and Messrs. G. S. Lule and 
P. N. Rudra, for the Respondent. 

JUDGMENT. —Both the parties are agreed 
before me as to the nature of the document, 
dated 31st March 1884, that it is a usufruotu¬ 
ary mortgago and not a lease for 77 years as 
was contended in the Courts below. Owing to 
this agreement between the parties there is no 
necessity for me to decide either ground No. 5 
of the appeal or the cross-objeotion urged by 
the respondent. 

The only points, which require attention in 
this Second Appeal, are (1) whether the present 
6uib for redemption before the expiry of 77 
years from the date of the mortgage is main¬ 
tainable, (2) if so, what should be the prioe of 
redemption according to the striot terms of 
the said mortgage. 

It is conceded on behalf of the mortgagors 
appellants that ordinarily the right to 
redeem and the right to foreclosure are 
co-extensive so that just as a mortgagee 
cannot foreclose before the mortgage debt 
becomes payable, similarly a mort- 
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gagor oannot claim to redeem before the 
prinoipal money becomes due and payable, 
that is, before the expiry of the term 6xed, 
or the date fixed for payment, that this again 
depends upon the terms of each mort¬ 
gage. If a mortgage-deed contains a covenant 
securing to the mortgagee possession of the 
mortgaged property for a fixed term and also 
contains a clause giving the mortgagor an 
option to redeem the mortgage earlier on 
certain conditions, the question of the interpre¬ 
tation of the terms of the mortgage, for the 
purpose of gathering therefrom the real inten¬ 
tion of the parties, is always a matter of great 
difficulty. 

In Jivnnlal v. Dhunde (1) which, however, 
was not a oase of usufructuary mortgage. 
Ismay, J. C., held that despite the croatiou of 
a term the mortgagor may redeem, at any 
time unless it appears from the uaturo of tho 
mortgago or from other oircumstancos that 
the term was created in favour of tho mort¬ 
gagee as well as of the mortgagor. 

There has been a body of decisions in which 
it was held that redemption before duo date 
was permissible in spite of the creation of a 
long term, provided it was proved that the 
long term fixed by the mortgage was inserted 
in the deed as the result of undue influence or 
misrepresentation, so that its terms could, 
theroforo, bo relieved against : Saya.l A'/duL 
Hak v. Gulam Jilani (2), and Dalthiwan 
Singh v. Amardeo Singh (3) I may add horo 
three cases of our own Court. I u Doma v. 
Domadeo (Second Appeal No. 181 of 1918) and 
Meghraj v. Dinia (Second Appeal No. 8 of 
1922) respectively decided by Batten, A. J. C. 
and Ilallifax. A. J. C., redemption before due 
date was permitted on tho ground that tho 
condition entitling tho mortgagee to retain 
possession after payment of tho amount duo 
under tho mortgage was a clog on the equity 
of redemption so that it was a torm which 
might he presumed to have been inserted by 
undue influence, and, therefore, fit to he reliev¬ 
ed against. In Daolat liai v. Sheikh Ch un l, (1) 
Batten, A. J. C., held that a stipulation in a 
deed of usufruotuary mortgago that after tho 
mortgage-money i6 paid off, the mortgagee 

0) 16 G. P. L. R. 59. 

2) 20 B. 677 ; 10 Iod. Deo. (N. S ) 1021. 

19) 28 Ind. Cae. 026 ; 12 A. L. J. 492. 

14) 31 Ind. Caa. 869 ; 11 N. L. R. 130 


shall romain in possession as a perpetual lessee 
on payment of a yearly rent is a clog on tho 
equity of redemption which tho Court will not 
enforce. These oases are easily distinguish¬ 
able from tho other oases mentioned below, 
and even from the (acts of the present case, 
where no fraud, duress or undue influence is 
held proved, and no question of a permanent 
release of tho right to redeem is involved. 

In Sri Raja Setrucheria Rnma'dudra 
Uaju Bahadur v. Sri Raja Viracherla Suria- 
narayana. Raja Bahalur (5), it was laid down 
by Turner, C. 7., and Muttusami lyar, J., 
that in each case the Court must look to the 
language of the contract to ascertain whether 
the parties intended that redemption should 
take placo only at the end of the term or at 
any earlier period at the option of tho mort¬ 
gagor ; that whore the continuance of tho 
enjoyment cf the mortgaged property for a 
prescribed period forms a material part of tho 
coutract, it would he inequitable to deprive 
the mortgagee of this right on the more ground 
that the contract is one of mortgage and that 
whero parties have agreed that possession of 
the property shall ho transferred to a mortgagee 
for a certain term an intention may be inferred 
that redemption should bo postponed until 
the end of the term. Applying those tests to 
the facts of their caso tho learned Judges 
uphold the decree restoring the mort¬ 
gagee to possession for tho term of 19 years, 
although the mortgagor's transferee had 
offered to redeem him aud upon his refusal to 
bo redeemed earlier ousted him and thus 
compelled him to sue upon tho mortgage for 
recovery of possession. 

In Monsiiram v. Sakru (Sooond Appeal No. 
679 of 1907) decided on 16-6-1909, which was 
a case of a mortgage dated tho 26th June 1883 
securing possession to tho mortgagee for 30 
yoars, hut which was sought to bo redeemed 
in 1906, 7 years before tho expiry of tho torm 
thereby fixed, it was held by Drakc-Brookmau, 
J. C , following the Madras case, that there 
was no need in that caso to draw any inference 
from a more fixation of a torm, as was douo 
in tho Madras ca^e, hocauso the mortgagors 
laid upon thomselves an onerous burden to he 
discharged if they did not let tho torm expire. 
The 30 years term fixed by tho deed was not 

(5) 2 M. 314 ; 1 Iml. Jur. 600 ; 1 lad. Doo. (N. S.) 
439. 
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objected to as in itself unenforceable on the 
ground of undue influence or of the length 
being an excessive and oppressive length, and 
as such that case was ditinguishable from the 
Bombay case cited above. Tt was found in that 
case that the fields were not in good condition 
at the time of the mortgage and also subse¬ 
quent to that date, and that the mortgagee 
was not to get anything from the mortgagor, 
even if ho suffered loss in any year ; and in 
view of the stipulation about interest and the 
profits of fields it was held that the term pres¬ 
cribed for the payment of the mortgage-money 
must ordinarily be allowed to expire before the 
mortgagor could claim possession. The mort¬ 
gagors had, in that case, expressed their un¬ 
willingness to pay what would be due from 
them under the stipulation for early redemp¬ 
tion. The suit was, therefore, dismissed on 
the ground that plaintiffs were not entitled to 
redeem within 30 years except in compliance 
with that stipulation. 

In Beniram v. Tatya (Second Appeal No. 282 
of 1914] the question was whether the mort¬ 
gagors wero entitled to redeem the usufruc¬ 
tuary mortgage dated the 19th .Tuno 1883 be- 
foro the expiry of the term of 50 years. There 
was a clause in the deed by which the mort¬ 
gagor expressly undertook not to re-pay any 
principal within 50 years and it also contained 
an express covenant that if any payment was 
made towards principal within 50 years, the 
mortgagee's possession shall, nevertheless, con¬ 
tinue, undisturbed for the full term. The mort¬ 
gagee was, by the tormsof mortgage, relieved 
from all need to account as it was expressly 
provided that he should pocket all profits. 
Drake-Brockman, J. C , took tho view that co- 
extonsiveuess, in tho absence of a binding 
agreement to the contrary, of the rights to 
redeem and to foreclose was the general prin¬ 
ciple reoognisod by the Transfer of Property 
Act, and that mere length of the term for 
which redemption has been postponed was 
not a sufficient reason for nob enforcing the 
postponement, and upheld the District Judge's 
dismissing tho suit as premature, on the 
authority of Pur an Singh v. Eesar Singh (6), 
Ham Prasad v. Jagrup i7) and tho cases cited 

(C>) 89 P. R. 1907; 119 P. L R. 1907; 166 P. W. R. 

l‘.)07. 

(7) 15 lad. Cas. 890; 10 A. L. J. 167- 


at page 553 of Sarbdaman Singh v. Bijai 
Singh ( 8 ). 

In Sonba v. Mahadeo (Second Appeal No. 
425 of 1915) Stanyon, A. ,T. C., followed the 
decision in Beniram v. Tatya (Second Appeal 
No. 2^2 of 1914) and upheld the dismissal by 
lower Appellate Court of a similar suit filed in 
1911 for redemption of a usufructuary mort¬ 
gage dated the 30th April 1885, before the 
expiry of the term of 60 years, and observed 
that the term of 60 years mentioned by the 
mortgage was fixed in the interest of tho 
mortgagee. This he inferred from a stipulation 
in the deed to the effect that even if the mort¬ 
gagor were to pay before the expiry of the 
term, the mortgagee would still be entitled 
to hold on for the full period. He held 
that this clause could not be an agreement to 
allow redemption before 60 years, as argued 
for the plaintiff-appellant, but that it was just 
the other way. He laid down in emphatic 
terms that the mortgagor oould not, by tender 
or deposit of the money before due date, claim 
to recover the land from tho possession of the 
mortgagee. 

In the case of Bala v. Ghasi, (9) decided by 
Hallifax, A. T. C., it has been pointed out that 
tho view taken in Jiwanlal v. Dhundc (1) was 
obsolete and could no longer be regarded as 
sound law in view of the decision of the Privy 
Council in Bukhtawar Begum v. Husaini Kha- 
num (10), to tho effect that ordinarily and in 
tho absence of a special condition entitling the 
mortgagor to redeem during the term for 
whioh the mortgage i6 created, the right of re¬ 
demption can only arise on the expiration of 
the specified period, though there is, of course, 
nothing to prevout tho parties from making 
such a 6peoial condition. 

In the case of Puma Chandra Sarma v. 
Peary Mohan Pal (11) decided by Harrington 
and Mookcrjeo, TJ., which is cited in Bala v. 
Ghasi (9), it was held that unless there is an 
agreement to the contrary, the right of fore¬ 
closure and the right of redemption must be 

(8) 24 Ind. Can. 705 ; 86 A. 551 at p. 558; 12 A. L J 
9‘27. 

(9) 04 Tnd. Ca B . 730; 17 N. L. R. 202 at p. 204 

(10) 23 1ml. Cas 865 ; 80 A. 196 ; 18 0. W. N. 596; 

26 M. h. J. i74 ; 12 A. L. J. 478 ; 19 C. L. J. 477 ; 
(1914) M. W. N. 411 ; 15 M. L. T. 389 ; 16 Bom. L. 

R. 844 ; 1 L. W. 813 : 41 I. A. 84 (P. 0.). 

(11) 16 Ind. Cas. 287 ; 89 C. 828 ; 17 0. W. N. 149. 
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deemed to be co-extensive, although in that 
particular case, it was found that there was a 
speoial agreement to the contrary whioh made 
it permissible for the mortgagor to pay before 
the date fixed. This necessarily took the case 
out of the general rule. The case of Bala v. 
Qhasi (9), is thus the latest reported deoieion 
of this Court whioh gives effeot to the view 
that “in the absence of a speoial condition en¬ 
titling the mortgagor to redeem during the 
term for whioh the mortgage is created, the 
right of redemption only arises on the expiry 
of the specified period.’’ It is further laid 
down in this case that a tender of the princi¬ 
pal, made before the end of the term of the 
mortgagee, with interest only for the time 
that has already elapsed is not a valid tender 
of the full prioe of redemption and does 
not disentitle the mortgagee to interest there¬ 
after. 

In view of the above decision it must he 
taken as settled law that unless in a usnfruc- 
tuarv mortgage seouring possession to the 
mortgagee for a fixed term, there is a speoial 
condition for earlier redemption the mortgagor 
or his representative or transferee cannot offer 
or claim to redeem, and recover back posses¬ 
sion from the mortgagee before the expiry of 
the specified period. Examin ; ne the language of 
the mortgagee deed dated 31st March 1884^Ex- 
hibit P-1) for the purpose of ascertaining what 
the intention of the parties was, and considering 
the faots of the case iD the light of the tests 
laid, down in Sri Raja Setrucherla Ramahhadra 
Rfiju Bahadur v. Sri Raja Yiracherla Suria- 
narayanarajn Bahadur (5), and in the other 
cases, I am of opinion that the learned District 
Judge has correctly interpreted it and the 
view taken by him appears to me to be sound. 
The document in question recites that the 
land bearing certain numhor of mousa Yeli is 
leased out "for cultivation in satisfaction of the 
debts from the near 1294 Fasli to the end nf the 
year 1370 Fasli so that you may enjoy posses¬ 
sion of the field for 77 years and appropriate 
fromyenr to year until thp expiry of the full term 
the produce and income thereof each year. Since 
you are the malguzar of Yeli you should nay 
the renb of the land on my account. . . , Your 
Possession of the field for the period noreed ab~>ve 
neither we nor our kinsmen nor any one else 
will disturb. Should any obstruction he made 
■t will he treated as not right. Should we, or 
• 0-110 


our kinsmen or anybody else think of disturb¬ 
ing, none shall be lawfully entitled to disturb 
without first depositing the principal amount 
of Rs. 748-15 0 and whatever may be due on 
account of the interest thereon for 77 years 
at 1 per cent, per mensem, with some respect¬ 
able man for payment to you; besides, we 
shall not claim credit for the income of the 
field, whioh you may take before such distur¬ 
bance of possession. We are not responsible 
whether there be profit or loss in the field.’’ 
The deed further authorises the mortgagee “to 
construct a well, to plant fruit trees and to 
ereot Kotha or other structures also in the 
field and stipulates to make good the cost of 
such improvements, the moment the full period 
of 77 years expires and the mortgagor gets the 
right to take hack possession.” The deed fur¬ 
ther declares that the mortgagor " will then 
take hack possession on expiry of the term” The 
official translation was not quite aoourate and 
hence I have myself translated the above pas¬ 
sage. 

The one intention that pervades throughout 
the depd is to secure undisturbed possession to 
the mortgagee over the field mortgaged, for 
the full term of 77 years specified therein. It 
does not appear that the intention was to cur¬ 
tail the period of the mortgagee’s enjoy¬ 
ment of the usufruct of the land during any 
portion of the term. The stipulation for 
the payment of principal money together with 
interest for 77 years without the liability on 
the part of the mortgagee to acoount for pro¬ 
fits alroady appropriated appears to have been 
inserted in the deod by way of a further 
assurance or guarantee or covenant for secur¬ 
ing peaceful, quiet and undisturbed enjoyment 
of the mortgagee for the full term of 77 yoars 
and for providing against all kinds of distur¬ 
bances of such possosssion before the expiry 
of such term whether thoy be at the hands of 
the mortgagor or his kinsmon or anybody 
else. Such a covenant for quiot enjovment 
could not ho a clog on the equity of redemp¬ 
tion or a penal provision which the Courts will 
endeavour to relievo against. If an oarlier 
redemption of the mortgage was at all con¬ 
templated which, however, to my mind, does 
not seem to he likely, suoli redemption could 
under no circumstances be, except in oom- 
phanoo with the stipulations contained in the 
mortgage deed. 
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On tshe whole I think the intention of the 
parties to the mortgage in suit has been cor¬ 
rectly interpreted and gathered and the pre¬ 
sent suit for redemption has been rightly 
dismissed as premature. 

The appsal fails and is dismissed with costs 
in all the Courts. 

G. K. D. Appeal dismissed . 

MADRAS HIGH COURT. 

Civil Revision Petition No. 757 of 1920. 

March 3, 1922. 

Present :—Mr. Justice Oldfield and 
Mr. Justice Vcnkatasubba Rao. 

Si. POTTI NAYAKAR— Petitioner 

versus 

SUPPAMMAL AND ANOTHER— 

Re srON DENTS. 

Civil Procedure Code (Act V oj 1909), 0. XXI, r. 89 — 
Sale in Execution—Trespasser in possession, right of, 
to set aside sale. 

A trespasser in possession of properly sold in 
exeoutioa of a deoreo has sufficient interest in the 
property to entitle him to m*ke an application to 
set asido tho salo under 0. XXI. r. 89 .of the Civil 
Procedure Codo. 

Per Oldfield, J. ( contra ) :-A trespasser in posses¬ 
sion of property sold in oourt sale who has not oom- 
plcted his prescription does not possess an interest in 
property in virtue of a title acquired before the sale 
within tho meaning of 0. XXI 39 Civil Procedure 
Code. 

Nature of possessory title examined. 

Subbiyah Panda ram v. Malta >'iad Mustafa Mara- 
caijar, 40 lnd. Cab. 50; 82 M. L. J. 85 at p. 1)3, 21 
M. 1j. T. 02 ; 5 L. NV. 6:10 ; Narayan v Amgaude 
Malgauda, 62 led. Cas. lot; 45 13. 10 '4 23 Bom. L R. 
460; Naryaa Kulit Goundan v. Pachiammal, 15 lnd. 
Cas. 2'JG; 36 M. 4 26 ; u \J. L. T. 174; U912) MW.N. 
359; 22 M. L. J. 364. Asher v Whitlock (18G6) 1 
Q.B D. 1; 35 L. J. Q B. 17; 11 Jur (N. 8 ) 926 ; 13 
L. T. 251; 11 NV. a 26 ; Ex parte Winder, 1877 G Ch. 
D. 696; 46 L. J. Ch. 57-2; 25 NV. R. 768, explained. 

Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High 1 Court to revise the 


order of the Court of the Subordinate Judge 
at Tubicorin, dated the 19th day of August 
1920 iu C. M. A. No. 10 of 1920 preferred 
against the order of the Court of the Distriot 
Munsif, Tutioorin dated the 31sb day of De¬ 
cember 1919 and made in E. A. No. 830 of 
1919 on S. C. S. No. 1223 of 1918. 

Mr. T. B. Venkatarama Sastriar, for the 
Petitioner. 

Mr. K. V. Sesha lyangar, for the Respond¬ 
ents. 

JUDGMENT. 

Oldfield, J. —The first question in this 
case is whether any of the conditions specified 
in section 115 of the Civil Procedure Code for 
the exercise of our rovisional powers are 
established. We can of course proceed only 
on the facts as found by the lower Court; and 
shortly the deoision on the facts found is that 
a trespasser, who enters on possession of pro¬ 
perty sold in court sale, before the sale took 
place “ holds an interest in that property by 
virtue of a title acquired before the sale,’ 
and is entitled to apply under O. XXI, r. 89. 
If, as petitioner contends, tho lower Court 
has used the powers conferred by the rule 
on the application of a person, who has not 
the legal oharaefcer 6peci6ed therein, suoh 
use of powers would be the oxercise of a juris¬ 
diction not vested in it by law. The present 
oase in fact olosely resembles in tbis respect 
Sundaram v. Mausa Mavuthar (1). Follow¬ 
ing that authority I hold that petitioner’s con¬ 
tention if established, will justify interference 
in revision. 

It is said next that the lower Court reaobed 
its finding in favour of tho respondents pos¬ 
session in the absence of, or without consider¬ 
ing evidence. This is incorrect, sinoe there i3 
evidence on the point on record and the judg¬ 
ment contains a reference to it. 

Turning now to the question which arises 
with reference to the lower Court’s jurisdic¬ 
tion whether a trespasser in possession who 
has not completed his prescription, has an 
interest in property in virtue of a title aoquired 
before the sale, I hold that he has not. We 

(1) 63 lad. Ca3. 937 ; 41 M. 654 ; 40 M. L. J. M • 

13 L, W. 493 : 29 M. L T. 269; (1921) M. W. N. 272- 
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have been shown several authorities for hold¬ 
ing that persons possessing various legal 
characters have been recognised as entitled to 
apply under r. 89, or under section 310-A of 
the former Code. But it is useless to refer 
to them in detail, since none deals with the 
case of a mere trespasser or lays down any 
general principle by which claims to the appli¬ 
cation of the rule can be tested. Other cases 
relied on by respondents, as for example 
Narayan Yasudemcharya Knthi v. Amgaude 
Malagaude (2) and Narayan Kutti Gounden v. 
Pachiammal (3) are irrelevant, since they deal 
either with the right to reimbursement under 
section 69 of the Indian Contraot Aot for a 
payment actually made, or with tho nature of 
the interest contemplated in Section 91 of the 
Transfer of Property Act. 

The case being bare of direct authority, its 
difficulty is enhanced by the faot that the 
words of the rule under ooustruobion are very 
general. Respondents argue that tho right of a 
trespasser in possession is usually aud no doubt 
conveniently described as a possessory title and 
that to adopt one out of many descriptions of 
it “ ho has the right to maintain his possession 
against all the world except the rightful owner, 
he oan sue in ejectment and recover possession 
not merely in trespass-Irom any person who 
subsequently dispossesses him, unless the latter 
is tho real owner or claims under him, or justi¬ 
fies under his authority ; proof by the defend¬ 
ant that the real title is outstanding would be 
no defence. In fact the prior possession is itself 
a root of title and tho prior possessor has all 
the rights of a true owner except against the 
owner himself. Sub'iayya Pandaram v. Maho¬ 
med Musthapa Maracayar (4). These dicta 
may bo accepted as founded on Asher v. II hit- 
lock (5) and the extract from Pollook and 
Wright on possession quoted with approval 
therein by Lindloy, L. J. But in that case tho 
conftiot was between persons successively in 
possession and throughout the titlo was referr¬ 
ed to as valid only against others than tho real 
owner. In a case at first sight of coullict het- 

(2) 62 lad. Ca>. 101; 46 B. 10 >4 ; 23 Bom. L. R. 
456. 

18) 15 lad. Can. 200 ; 30 M. 126 ; 11 M. L. T. 174; 
(>912) M W N. 953 ; 21 M. Tj. J 904. 

„ <*) 40 lad Cas. 5'J ; 8.1 M. L. J. R6 at p. 03; 21 M. 
L-T. 62; 5 L. W 690. 

, (5> (I860) 1. Q. B. 1 ; 35 L. J. Q. B. 17, 11 Jur. 
(N- S.) 925; 18 L. T. 254; 14 W. R. 26. 


ween a person in possession and the real owner, 
Ex-parte Winder (6) tho representatives of the 
former no doubt established their claim against 
the representative of the latter to the purchase 
money of the land which was in Court, under 
the Land Clauses Consolidation Act, 1845, 
seotion 79. But it is material, firstly that they 
did so only after the real owner had been out 
of possession long enough to loso his rights, al¬ 
though no doubt their own prescription was not 
comploto when the company acquired the land 
and took possession; and secondly that as 
seotion 79 of the Act provides the person in 
possession is, until the oontrary is shown, to 
bo deemed the person entitled to tho money. 
On the other hand, at an earlier stage in 
the same transactions, whon the statutory 
period had not elapsod and the real owner 
was not represented on tho record, the former s 
titlo was regarded in Ex parte Hollingsworth 
(7) as only inchoate and as conferring no 
right to the purohase money. These oasos 
accordingly give no countenance to the olaim 
of a trespasser with an incomplete prescrip¬ 
tion whon tho titlo of tho real owner is in 
question, as it is under r. 89 for the 
purposo of tho prosont case. For the proceed¬ 
ings between tho parties to the dccreo and the 
purchaser aro on the footing that it is the 
right, title and interest of tho judgment-debtor 
that are being sold. That is subject no doubt 
to any derogation from full ownership due to 
encumbrances or the like, hut not to the 
recognition of a claim which tho law had 
always refused to recognise as valid against 
one party concerned, tho debtor, Some 
attempt was made in argument to meet this 
by the suggestion that a person able to esta¬ 
blish his full ownership against tho dobtor, is 
entitled to apply under tho rule. But if that 
is so (a point, on which I offer no opinion) aud 
suoh a person i6 entitled not only to proooed 
under O. XXI, r. 58 or 100 or gonorally by 
suit, hut also to pay the decrco amount, no¬ 
thing applicable to tho facts boloro us follows. 
For such a claimant must he allowed to pay, 
becauso in the words of r. 89 ho “ owns tho 
property ” and his claim is of a different kind 
from that now uuder consideration. 

In Sun laram v. Mamsa Mavuthar (1) an 
attempt was mado with reference to previous 

(6) (1877) C Cb. D. 096; 46 I». J. Cl. 572; 25 V,\ R 
76 i. 

(7) (la71) 21 L. T. 347 ; 19 W. R. 060. 
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decisions to explain the necessity for adoption 
of the wider language used in the present Code 
and by me to suggest its origin. But none of 
those decisions justifies any application of that 
language as wide as that now proposed. The 
rule being one of procedure some weight 
may be given to the considerations that 
it can be oi no advantage to the debtor if the 
Court recognises a person who is prescribing 
against him and cannot be supposed to be 
offering to pay for his benefits, much less in 
virtue of any arrangement within him ; and 
that it would deter bidders and enhanoe the 
uncertainty to whioh Court sales are at present 
subject, if the purohasor were liable to be de¬ 
prived of the benefit of his purchase or could 
obtain it only alter a lengthy and expensive 

enquiry into so indefinite a matter as bare 
possession. 

I would accordingly allow the Civil Revi¬ 
sion Petition setting aside the lower Court's or¬ 
der and dismissing the petition before it with 
oosts throughout. 

Venkatasubba Rao, J.— The properties 
in di6puto were attached by the petitioner 
before us who was the deoree-liolder who 
brought them to sale and purchased them. 
The daughters ot the judgment-debtor who are 
the counter-petitioners applied uuder O .XXI r. 
8y to have the sale sot aside and they deposit¬ 
ed in Court the requisite amount. They 
olaimed that their father the judgment-debtor 
had become a sauyasi and that they took the 
property as his heirs; or in the alternative 
that their lather hud made an arrangement in 
pursuance of which he gave his properties to 
them boloro he lelt his houso and disappeared. 

The Subordinate Judge found on the evi¬ 
dence that the case of the daughters on these 
two points was not made out but he re¬ 
garded the daughters as trespassers who touk 
possession ol the property prior to the execu¬ 
tion sale and he hold that the daughters as 
trespassers had sufficient interest in the pro¬ 
perty to entitle them to make an application 
under U. XXi r. ay. It i6 contended on behalf 
ot the petitioner who is the deorce-holuer and 
auction-purchasor that on the finding of the 
^Subordinate Judge the daughters hud no 
right to make an application under O. XXi r. 

8y. 


Under this rule the application may be made 
by a person either owning the property or hold¬ 
ing an interest in the property by virtue of a 
title acquired before the execution sale. Do 
the petitioners hold such an interest in the 
property as to entitle them to the benefit 
conterred by this rule ? Rule S9 corresponds 
to section 310 (a) of the Civil Procedure Code, 
Act 14 of 1882. The words 

any person either owning such property 
or holding an interest therein by virtue of a 
title acquired before such sale ” 
have been substituted for the words 

any person whose immoveable property 
has been sold.” The terms of the present rule 
are much wider than those of seotion 310 (a) 
and no useful purpose will be served by refer¬ 
ring to the decisions passed under the Civil 
Prooedure Code of 1882. The object of the 
Legislature wa6 certainly to widen the class 
of persons on whom this right is conferred. 
In the first place, it is evident that it is not 
only the judgment-debtors who are sought to 
be protected by this rule. It has been argued 
on behalf of the auction-purchaser that sec¬ 
tion 310 faj and O. XXI, r. 89 were introduced 
in the interests of the judgment-debtors with 
a view to aff ord them protection against loss 
of their properties at Court 6ales for inade¬ 
quate prices, and the observations of Sir John 
Wallis, the late Chief Justioe in Hundaram v. 
Mamsa Mavuthar (.1), have been relied upoD. 
As a rule, there can be no doubt that this 
provision will be greatly taken advantage 
of by judgment-debtors, but there is no¬ 
thing in the rule to limit its application to 
them. Some cases were oited to us by 
the petitioner’s Vakil for the purpose of 
showing that an owner of property, who 
does not derive a title from the judgment- 
dobtor, has a right to apply under r. 89. As 
this proposition baB not been seriously dis¬ 
puted, it is unnecessary to refer to the 
authorities. It is also well established that 
a pciEon having a lesser interest than full 
ownership, suoh as a mortgagee, is also en¬ 
titled to apply under this rule. The interest 
ol the applicant may be that of a lessee, and 
cases may be conceived where the apphoant 
may possess other kind6 of interest. 

The question however is : 
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“ Is the interest possessed by a trespasser 
snob as to entitle him to take advantage 
of this provision ?” 

I am satisfied that suoh interest oomes 
clearly within the terms of this rule. The 
words 

" holding an interest therein by virtue of a 
title acquired before such sale.” 

would seem to be equivalent to 

holding an interest therein aoquired before 
suoh sale.” 

It is difficult to imagine what the significance 
of the words " by virtue of a title,” is in 
connection with the portion of the rule whioh 
refers to the applicant holding an interest in 
the property. If the words ‘ by virtue of a 
title were absent in the section, very little 
difficulty would exist in holding that the rule 
would cover the case of a trespasser. The 
question then is, is the position altered by 
reason of the words ” by virtue of a title ” 
appearing in this rule ? 

In Ex parte Winder (6) a possessor without 
title agreed with a Railway Company for the 
sale of land whioh he had oocupied for 
a time short of the period of limitation, lie 
failed to show a good title. Tho money was 
paid into Court under the Lands Clauses Con- 
»o idation Aot and the company executed a 
deed-poll under the same Aot to vest in them¬ 
selves all the estate aud interest of the vondor. 
After the expiration of the statutory period. 

e representative of the true owner claimed 
the purohase money. Hall V. C. held that 
•he moQe y represented the aotual right and 
interest of the vendor and, as against the re¬ 
presentative of the true owner, persons olaim- 
g under the vendor were entitled to the 
amount paid into Court by the company. The 
oe-Uhanoellor refers to the person who had 
Possession without title as being interested in 
e property and as having aoquired a title by 
ssession. I gi VQ the following passages from 
nis judgment: 

^ B . a reaBOna ^ e foundation for dealing 
with the oase, we must, I think, start 
with this principle, that as far as we can, 
m applying theso sections, we must not 
let the compulsory taking of the land by 
•he company do injustioo to any person 
r* k 0 interested in the property 
whioh the oompany is authorised to take. 


OASES 



In this oase the party who olaims to have 
the fund paid out had acquired a title by 
possession of this property for nearly the 
time whioh would have operated as a bar 
to a olaim by anybody else.” 

The right of a possessor is referred to as 
a most valuable right and interest which 
could have been sold in the market al¬ 
though he had not yet the full statutory 
title.” 

In this judgment the expression “possessory 
title is also used and in negativing the 
contention of the representative of the true 
owner the Vioe-Chanoellor observes as fol¬ 
lows :— 

“The argument which has been addressed 
to me involves this, that beoause he (the 
possessor without title) had not, at the 
moment the oompany took possession, 
got a complete title by reason of the 
period of twenty years not having then 
expired, the olfeot of the Aot of Parlia¬ 
ment was summarily to deprive him of 
that which oertainly was his property 
subject to the contingency of the real 
owner turning up and making a claim 
within half a year from the period when 
the company intervened and took the 
property.” 

In Asher v, Whitlock (5) it was held that 

“A person in possession of land without 
other title has a devisable interest; and 
the heir of his devisee can maintain 
ejeotment against a person who has en¬ 
tered upon the land, and cannot show 
title or possession in any one prior to the 
testator.” 

Cookburn, C. J., says 

“But I take it as dearly established, that 
possession is good against all the world 
except the person who oan show a good 
title ; aud it would be mischievous to 
ohange this established doctrine.” 

Again, referring to the interest of the person 
in possession, he 6ays, 

" All the old law on the doctrine of dis- 
so.sin was founded on the principle that 
tho disseisor s title was good against all 
but tho diBseisoo. It is too clear to ad¬ 
mit of doubt, that if tho devisor had beon 
turned out of possession be oould have 
maintained ejectment.” 
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Having thus dealt with the devisor himself 
the learned Chief Justice deals with the posi¬ 
tion of the devisee. 

'What is the position of the devisee ? There 
can he no doubt that a man has a right 
to devise that estate, which the law gives 
him against all the world but the true 
owner.'’ 

Dealing with the heir-at-law of the devisee 
the learned Chief Justice observes, 

“ The devisor might have brought eject¬ 
ment, hi3 right of possession being passed 
by will to his daughter, she could have 
maintained ejectment, and so therefore 
oan her heir, the female plaintiff.' ’ 

He concludes his judgment with the obser¬ 
vation, 

“ on the simple ground that possession 
is good titlo against all but the true 
owner, I think the plaintiff is entitled to 
succed, and that the rule should be 
discharged.” 

In the two cases referred to by me the word 
" title ” is used to describe the interest of a 
possessor of land who is not the owner. 
Pollock in “'Possession in the Common Law, ’ 
speaks of possession.' 

“ as a substautive right in the nature of 
property, valid against all merely extra¬ 
neous intrusion ” 

and he says 

“ that a possessor acting as owner ha6 
not only a personal interest but a title 
which is effective against all outsiders, 
and enures to the benefit of all who rn&y 
hereafter be able to show a title derived 
from it by auy form of bequest, devolu¬ 
tion, or conveyance, appropriate to the 
nature ol tlio subject-matter (Edition of 
1888 p. 23). 

Referring to the rights inter se of successive 
independent occupiers who are all wrong¬ 
doers as against the true owner, Pollock says 

“ Possession being once admitted to be a 
root of title, every possession must create 
a title which, a6 against all substquent 
intruders, has all the incidents and ad¬ 
vantages of a true title.” 

And ho comes to the conclusion that the 
first possessor has a better title than a sub¬ 
sequent possessor and observes, 


“ possession is good title against all but the 
true owner.” (See pages 95 and 96). 

Pollock speaks of a " possessory title ” and 
also uses the expression “possessory interest.” 
I may quote another passage from the same 
learned writer : 

“ It seems to me that there is not any real 
authority for allowing a more wrong-doer 
to set up an extraneous title paramount 
against a possessory title prior to bis own 
entry.” 

This view has been taken by this Court in 
Subbaiya Pandaram v. Mahamcd Musthapa 
Maracayar (4). 

There is no mention in the rule in question 
either of judgment-debtor or of persons deriv¬ 
ing title from him. If an applicant under 
this rule has disputed the judgment-debtors 
title to the property, that will not be a 
ground, in my opinion, to disentitle him to 
relief. If tho judgment-debtor takes no steps 
to save the property and if the party who is 
disputing his title thinks it worth his while to 
apply, will the Court refuse to recognise Ins 
right od the ground that by doing so it will bo 
recognising a claim against the judgment-deb¬ 
tor V Whatever the relations between the 
judgment-debtor aod the applicant inter se 
may be, so long as the latter is able to satisfy 
tho Court that he ful61s tho conditions laid 
down by the rule, it seems to me that he 
is entitled to invoke this provision for his 
beuefit. 

Again, can it be said that the legislature 
intended to exclude for instance a person who 
has been in possession of the property by vir¬ 
tue of a purchase or a gift from the judgment- 
debtor, but who is unable to make out a title 
against the latter by reason of tho purohase or 
gift not having been by a registered instrument? 
if the vendee or donee is in possession for the 
full period of limitation bo becomos the owner 
not because of tho sale or the gift but by rea¬ 
son of his adverse possession for the statuory 
period. Will it he said that he cannot apply 
under thiB rule before he obtains the full 
statutory title '? 

Wo have not been referred to any case 
which lias decided this point under considers, 
tiou either under tho old Code or under the 
present Code. None of the oases oited before 
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as seems to give us any assistance in deoiding 
this question. 

Narayan Vasudevacharya Kutti v. Am- 
ganda Malaganda. (2) and Narayana Kutti 
Goundan v. Pachiammal (3), which were 
relied upon by the petitioner have very little 
bearing upon the point as they are cases 
whioh deal with the expression “ interested 
in the payment of money ” occurring in sec¬ 
tion 69 of the Contract Act. 

Having held that, in my opinion, as a matter 
of construction of this rule, a trespasser can 
invoke for his benefit the provision contained in 
rule 89, I shall proceed to examine the objec¬ 
tions suggested toithe applicability of this rule 
to the case of a trespasser on the ground that 
by permitting him to avail himself of this 
benefit a hardship will result to decree-holders 
and auction purchasers and also on the further 
ground that dishonest trespassers will bo en¬ 
couraged to make applications under this rule 
and defeat the rights acquired under Court 
sales. The answer seems to bo simple. 
Under the rule it is only persons fulfill¬ 
ing oertain conditions that can make an 
application aud further the applicaut must 
deposit in Court for payment to the 
decree-holder the amount specified in the 
proclamation of sale and for payment to tho 
auotion-purohasers a sum equal to five per 
cent, of the purchase money. There is thus a 
sufficient safe-guard provided in the interests 
of decree-holders and auotiou-purchasors. As 
a prerequisite to the obtaining of au order 
1 nder this rule, the applicant must deposit in 
Court not only tho ontire decree-amount but 
also a sum to be paid to the disappointed pur¬ 
chaser. Uuless the interest whioh the appli¬ 
cant possesses in the property is at least 
equivalent to what may be represented by the 
amount ho is required to deposit into Court, it 
is not likely that he will seek to avail himself 
of tho benefit conform! by this provision. It 
has been suggested that, if a man has posses¬ 
sion before tho sale of tho property even for a 
day, he will bo outitled to apply under this 
rule if the view that I have taken is correot. 
Uut every occupier is bound to satisfy tho 
Court that he has an interest by virtue of a 
title acquired before tho sale ; and whether 
the occupation of tho applicant amounts to 
Possession is a question of aob to be deoided in 
oaoh case. Ex-hypothesi, the applicant is a 


trespasser with a possessory title which the 
statute of limitation has not operated to make 
absolute, and the title of the owner is not ex¬ 
tinguished but is outstanding and an order 
made under r. 89 does nob profess to adjudi¬ 
cate upon the adverse claim to the property 
in question. If, therefore, a person, who has 
been in adverse possession as against the true 
owner, say for only a month, considers 
that the interest he possesses in the proper¬ 
ty warrants his depositing into Court the 
amount speoified in the rule and applying 
for the setting aside of the sale, although 
he runs the risk of being turned out by 
the true owner the day after the sale 
has been set aside, I fail to see why such an 
applicant should not be able to avail himself 
of this rule. As against the case of a person 
who having been in wrongful possession only 
for a day or a month, applies under this rule, 
there is the case of a party who has acquired 
a title by possession for almost the statutory 
period subject to the contingency of the real 
owner turning up and making a claim, say 
within three months from the period when the 
sale in execution of the decreo takes place. 
The hardship that will be occasioned to such 
a trespasser by negativing his right to apply 
under this rule will be very much greater 
than the hardship that may result to a dis¬ 
appointed auction-purchaser who loses the pro¬ 
perty purchased at the instance of a person 
who has been in possession for a very short 
period. 

I would for these reasons hold that the 
order of tho Subordinate .Tudgo is right and 
dismiss tho Civil Revision Petition with costs. 

BY COURT. —As, however, my learned 
brother would confirm the lower Court’s or¬ 
der, the Civil Revision Petition must under 
Section 98, Civil Procedure Code, be dismissed 
with costs. 

v. N. v. Petition dismissed. 

N. II. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decrer Appeal No. 22 OF 

1923. 

April 16, 1924. 

Present :—Mr. PuttaD, A. J. C. 

BABU RUDUR PARTAB SINGH 
-Decree-Holder—Appellant 

versus 

SHEO PRASAD and others— 
Judgment-Debtors—Respondents. 


Limitation (Act IX of 1908), Sch. I, Art. 182, d. (5)— 
Decree directing execution individually—application 
for joint execution—Application whether in accordance 
with law—Step-in-aid of execution-Application for 
substitution of heirs of deceased judgment-debtor. 

A deoree-bolder who had a deoree directing execu¬ 
tion individually against several Judgment-debtors, 
applied for joint exooution, niter various attempts to 
execute the decree individually. The application 
was dismissed. The question was whether the ap¬ 
plication could be considered as one in accordance 
with law within the meaning of Art 182 of the 
Limitation Aot so a3 to save limitation 


Held, that although the application wae incom¬ 
petent being against the terms of the deoree, neverthe¬ 
less it could well be considered a* one in Moordanoe 
with law. as it was made6mm ftde without 1 
that the Court could not grant suoh an application. 


The words “ in accordance with law m Art. 102, 
Soh l to the Limitation Aot should not be pressed too 
far in favour of a judgment-debtor who has not paid 
hi, dsbt and an application does not become contrary 
to law merely beoause it has been dismissed. 


An application by the deoree-bolder for substitution 
o! the heirs of one of tbo deceased judgment-debtors 
U a step-in-aid of exeoation within the meaning ol 
Art. 182 of Soh I to the Limitation Aot- 


Adhar Chandra Das v. Lai Mohan Das, 24 0- 778 ; 
1 0. W. N. 6?r-; 12 lnd. Deo. (N. S.) 1188, relied on. 


Appeal from tho deoree of the Deputy 
Commissioner, Bultanpur, dated the 25th 
April 1923, in Suit No. 1 of 1923. 

Mr. M. Wasim, for the Appellant. 

Mr. Bisheshar Nath Srivastava, for the Res¬ 
pondents. 


JUDGMENT.— This is an appeal from an 
order of the Deputy Commissioner of Sultan- 
pur disallowing an application for execution 
of a deoree on the ground that it is beyond 
time. The decree from whioh these proceed¬ 
ings arise, was passed on the 4th July 1913 
against a number of defendants jointly. Subse¬ 
quently tho Court ordered that a calculation 
should be made showing the separate liability 
of each judgment-debtor. This calculation 
was prepared, and although the deoree was 
not amended, this point is immaterial, because 
an order of the Deputy Commissioner on the 
first application for execution laid down the 
fact that the decree could only be exeouted 
against the co-defendants separately according 
to the list whioh bad been prepared, and no 
appeal was filed against this order. In ac¬ 
cordance with that order, four subsequent 
applications for execution wore made by the 
deoree-holder. The last of these is dated the 
13th of May 1919. As the deoree-holder ob¬ 
tained no satisfaction, he filed on the 12th of 
March 1920, a fifth application in whioh he 
applied for joint execution on the ground that 
all his attempts at separate execution had 
proved infructuous and at the same time he 
applied that thedeoretal demand in this case 
should be added to the decretal demand in a 
previous ease in whioh the judgment-debtor’s 
property had been put up for sale. An objec¬ 
tion was taken to this application on the 
ground that it was barred by the Deputy 
Commissioner’s order of 1916 and this view 
was upheld both by the Deputy Commissioner 
and by this Court. The order of this Court was 
passed on the 28bb November 1922 and the 
deoree-holder then put in a sixth application for 
execution against the judgment-debtors sepa¬ 
rately on the 6th of January 1923. This 
application has been filed more than three 
years after the application of the 13th of May 
1919 and it has been held by the Deputy 
Commissioner that the application of the 12th 
of March 1920 was nob an application accord¬ 
ing to law and that, therefore, the present 
application is barred by time. The question 
for decision is whether the application of the 
12th of March 1920 was or was not according 
to law. The objeotor’s argument is thab the 
application cannot bo according to law because 
it is contrary to the terms of the deoree, and in 
fact is an application bo the Court to do some¬ 
thing in execution whioh by law that Court '• 
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not oompetenb to do, and reliance is placed on 
a ruling of the Allahabad High Court reported 
in Chatter v. Netual Singh (1). It is, however, 
possible to approaoh this matter from a differ¬ 
ent point of view, and that has been done 
both by the Bombay and the Calcutta High 
Courts. In the ruling reported in Adhar 
Chandra Das v. Lai Mohun Das (2), it is made 
dear that the words “ in accordance with law” 
should not be pressed too far in favour of a 
judgment debtor who has not paid his debt; 
and certainly an application does not become 
contrary to law merely because it has been 
dismissed. The appellants lay great stress 
on a ruling of the Bombay High Court report¬ 
ed in Bandoo Krishna Kunbargi v. Narasimha 
Kanher Deshpande (3), from which it appears 
that their Lordships were inclined to go oven 
further than the Calcutta High Court in 
taking a liberal view as to the meaning of the 
words ” in accordance with law.” In the 
present case the deoree-hokler came before 
the Court with a perfectly honest and 
bona fide application properly expressed for 
execution of a decree, but while pointing 
oat the fact that he was unable to excouto 
the decree against the judgment-debtors indivi¬ 
dually, he asked the Court to allow joint 
execution. Now it has been held, no doubt, 
that such joint execution was not permissible 
in view of the order passed by tho Doputy 
Commissioner in 1916, but 1 ani not convinced 
that the decree-holder, when making his appli¬ 
cation, oan be reasonably considered to liavo 
known that he was making an application 
wbioh the Court was incompetent to grant. 
Moreover, tho second part of his application as 
to the notification of this decretal amount in a 
sale in execution of another decree was actu¬ 
ary granted, and this fact alone renders it 
difficult to hold that the application was not 
in accordance with law. There is also a 
further fact to ho considered. During theso 
proceedings the decree-holder mado two other 
applications : one was for the attachment of 
certain money in the bauds of the judgment- 
do btors and tho other was for the substitution 
of oortain heirs of one of thojudgment-debtors. 

(Na) 7g 0 A ‘ 64; 1 w ‘ N ' (1889; ' 20 ° ; 6 Ini1 ' Deo- 

(31 24 (3. 778 ; 1 G. \V. N. 670; 12 Ind. Deo. (N. 6 ) 

* lbo. 

13) 17 Ind. Can. 210 ; 87 B. 42 ; 14 Bom. L.U. 8C1. 

I C—111 


The first of these applications was intimately 
bound up with the application of the 12th 
March 1920 and may be considered to fall to 
the ground with it. The same cannot be said 
of the application for substitution and on the 
authority of the ruling already cited in Adhar 
Chandra Das v. Lai Mohan Das. (2), I am 
prepared to hold that that application 
was a valid step in execution. Tho date of 
that application was the 15th of January 
1922 which is within three years of the fourth 
application of 13th of May 1919. In my 
opinion, therefore, tho present application is 
within time. In tho first place I consider 
that the application of the 12th of March 
1920, although disallowed by the Courts, was 
nevertheless an application according to law 
and, secondly, I consider that the present 
application is saved in respect of limitation by 
the application of the 15th of January 1922 
which was within time from the application 
of the 13th of May 1919. I therefore allow 
the appeal with costs, set aside the order of 
tho lower Court and dismiss tho objection of 
the judgment-debtors with costs. 

N. u. Appeal allowed. 

MADRAS HIGH COURT. 

Second Civil Aiteal No. 834 of 1921. 
January 31, 1924. 

Present :—Mr. Justice Wallaoo. 

RAMASWAMI THEVAN and others— 
Dependants—Appellants 
versus 

ALAC1A PILLAI AND ANOTHER—PLAINTIFFS 

—Respondents. 

Landlord and Tenant—Tope porambeke—Paramount 
title, where vests—Tree patta — Pattadar , title of, whe- 
ihc defeasible—Intermediate landlord, ouster of, by title 
parammnt — Tenant, whether can prove cesser of land¬ 
lord's title—Evidence Act (I of lb72) s. 116. 

Pnma facie, the paramount title to land registered 
us tope porambokc is with Government Whotc » 
troe patta is granted by Government in rospeot of 
such a land, the occupation of the pattadar is subjoet 
to tho paramount title of the Government and 
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li 13 title ia a defeasible one liab'a to be defeated at 
any time by the entry of the Government, [p. 892, 
ool 2 and p. 883, col. 1.] 

A person having a paramount title may put an eDd 
tc the rights ol the intermediate landlord thereby 
extinguishing the sub-tenanoy as well. [p. 889, 
col. 1 .] 

Ammu Amina i v. Pit Uriah Parambath Moidin, 48 I. 
0 . 077 ; (1919) M. W. N. 88 , relied on. 

Eleiath Thavazhi v. Kliangattil Sankara Valia 45 
I C. 656 ; (1918) M. W. N. 870 ; 7 L. W. 574 ; 8 L. 
W. 44 ; 24 M. L- T. 79, distinguished. 

It is open to the tenant to prove a cesser of his land¬ 
lord’s title by ouster by the holder of the title para¬ 
mount and to attorn to the latter without actually 
going out of possession, [p. 833, ool. 2.] 

7?um Chandra ChatUrjec v. Paramathanath Chat- 
tcrjce, 35 0. L. J. 146, followed. 

8 eotion 116 of tho Indian Evidenoe Aot is no bar 
to a tenant showing that his landlord had no title at 
a date previous to the commencement, of the tenancy, 
or that, since its commonoeioent.it has expired or has 
hoen dofeatol, beoause the bar operates only during 
tho onatinusnoo of the tenancy. In a oase of eviction 
by tho title paramount aotual and open surrender of 
possession to tho intermediate landlord is not neoes- 
sary to terminate the tenanoy with the latter. 
Tp. 893, ool. 2.] 

v. Rama Krishna Saslri, 2 M. 22C; 1 lnd. 
Deo. (N. H ) 429. followed 

Second appeal against the decree of the 
Court of tho 3rd Additional Subordinate Judge, 
Tanjoro at Mayavaram in A. S. No. 5 of 1920 
' A. S. No. 907 of 1919 on tho file of tho Dis¬ 
trict Court of Tanjore) preferred against the 
decree of the Court of the District Munsif of 
Shiyali in O. S. No. 357 of 1918 (O. S. No. 
457 of 1917 on the 61e of the Court of the 
District Munsif of Mayavaram). 

Mr. G. A. Seshagiri Sastri, for tho Appel¬ 
lants. 

Mr. S. Muthiah Mudaliar, for the Respond¬ 
ents. 

J UDGMENT. —The plaintiff in this case 

sued to recover possession of a mamkat from 
purakkudi tenants after removing tho super¬ 
structure thereon, the allegation being that tho 
first defendant’s father, and tho other defend¬ 
ants were lot mto the land on condition of 
doing service in accordance with the Tanjoro 
custom of purakkudi service ; that, when the 
plaintiff called on tho defendants in 1913 to 
quit the land because they refused to do 
service, tho defendants pleaded title from 


Government to whom they had exeouted a 
muchilika in respect of the suit sito. 

The first Court held that, since the cessa¬ 
tion of service was long prior to twelve years, 
before the plaintiffs’ suit, the plaintiff’s title to 
the suit site had become extinguished by force 
of section 28 of tho Limitation Act. The Appel¬ 
late Court held that it was not open to the de¬ 
fendants to plead jus tertii in Government until 
they had determined the existing tenancy by 
surrendering possession or otherwise and that, 
therefore, the defendants were not entitled to 
question the plaintiff’s title ; and decreed the 
suit in favour of tho plaintiff. The defendants 
appeal. 

The main question argued before me 
was whether the tenancy under plaintiff has 
not already been determined, or whether the 
defendant is not in law to be allowed to sot 
up his muchilika from Government, being 
estopped by force of section 116 of the Indian 
Evidence Act from denying tho plaintiff’s 
titlo. The plaintiff’s land is Survey No. 498, 
which, so far as appears, always has been 
registered as tope poramboke. Prima facie 
then, the paramount title is with Govern¬ 
ment. Plaintiff alleges, however, on tho 
strength of a delivery account, Ex. A, which is 
said to relate to tho suit land, that the suit 
land was in 1886 not poramboke but punja. 
No doubt in Ex. A the land is styled punja. 
On the other hand, Ex. C series is a series of 
B memos, from 1901 to 1905 whereunder 
plaintiff has been charged penal assessment 
for unauthorised cultivation of Survey No. 498 
Tope Poram'ioke. Plaintiff explains the entry 
of the description ‘ tope poramboke ’ in Ex. 

C series by saying that originally the land 
was punja, that it was handed over to Govern¬ 
ment at some time unknown for purposes of 
growing trees and that Government took it 
over, grew trees thereon and registered the 
land as tope poramboke But for all this there 
is absolutely no evidence. A mere document 
between private parties, suoh as Ex. A, oannot 
possibly bo proof of the correctness of any de¬ 
scription of the land contained therein, in the 
face of Ex. C series. 

It is argued for tho plaintiff that it is 
only tho portion covered by tho trees whiob is 
registered as tope poram’ioke, and that the 
other portion, on which the suit house site is, 
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must be considered as being natham poramboke 
and in the ownership of the plaintiff, who has 
oooupied it for long. But I can see no founda¬ 
tion for such a case. There is no suggestion 
that Survey No. 498 has been sub divided or 
that any portion oi it is natham poramboke. 

The plaintiff himself, in his evidence, 
admits that these B memos. Ex. C series were 
for the suit land and that he only possessed a 
tree patta in respect of the suit land. It 
is well known that tree pattas are not 
issued to owners of the land on which 
the trees stand. Ho also admits that 
he put in a petition to the Collector offer¬ 
ing to give a muchilika in respect of the suit 
site to Government. From all the facts noted 
above it is perfectly clear that the plaintiff 
admits that the paramount t'.tlo for tho suit 
land vests in Government, and has always 
done so, and that tho plaintiff ’s occupation of 
the suit land has been all along subject to the 
paramount title of Government therein. 

The plaintiff’s title then was obviously a 
defeasible one liable to be defeated at any time 
by tho entry of tho true owner. Defend¬ 
ants are now claiming title from the true 
owner, under their muchilika Ex. II. Tho 
only question then is whether they aro 
estopped by section 1L6 oltho Indian Eviden¬ 
ce Act from putting forward this claim. 
The cases relied on by tho lower Court 
and in the argument before mo do uot in my 
view support this plea of estoppel in the case. 
Avmu Ammal v. Puthiaparavibalh Moulin { I) 
is in fact in favour of the defendants, 
siuco it lays down that “ it may bo that a per¬ 
son having a paramount title may put an end 
to the rights of tho intermediate landlord there¬ 
by extinguishing the sub-tenancy as well. In 
the present case Government and tho plaintiff 
are rival claimants " It is uot, however, so 
boro. Thero is no question of any rivalry 
between Government and tho plaintiff since 
tho plaintiff admits paramount title in Govern¬ 
ment. In Eledath Thavazhi v. Elianjalli 
Sankara Valia (2) there was no case put for¬ 
ward of tho paramount ownor entering and 
putting an end to tho title of tho intermediate 
landlord. Similarly, in S. A. No. 320 of 19L5 

G) 13 lad. Cm. 677 ; (1918) M. W. N. 38.. 

12) 45 lad. Cm. 63G; (1913) M. W. N. 37G ; 7 
L - W. 571 ; 8 L. W. 41 ; 24 11. L. T. 79. 


which ha6 been quoted before mo, thero is 
nothing to show that Government had all 
along held title paramount to that of the 18th 
defendant. On the other side, there is a caso 
in Ram Chandra Chatterjee v. Paramathanath 
Chatterjee (3) iu whioh it was clearly laid down 
that it is open to tho tenant to prove a cesser 
of his landlord’s title by ouster by the holder 
of title paramount and to attorn to the latter 
without aotually going out of possession. 
Defendants have here also proved “ the equiva¬ 
lent of an eviction.” There was by notice 
Ex. Ill an ouster of the plaintiff’s title by the 
party having the title paramount, which will 
operate as a determination of the plaintiff's 
right on tho date of the commencement of the 
tenancy. 

Section 116 of the Indian Evidence Aot, 
is no bar to a tenant showing that his laud- 
lord had no title at a date previous to the 
commencement of the tenancy, or that, siuco 
its commencement it has oxpirod or has boon 
defeated, becauso tho bar operates only during 
the continuance of tho tonaucy, seo dvimii v. 
Ramakrishna Sustri (4). In a caso of oviction 
by tho title paramount, actual and open 
surrender of possession to tho intermediate 
landlord is uot necossary. The principle 
rests on tho coveuant by tho lossor for quiot 
enjoyment to tho losseo. 

I am quite clear, therefore, that tho 
plaintiff having been ousted by the paramount 
landlord, has himself no subsisting title to 
suo. It is uot necessary, therefore, to go into 
the further question whether the defendants 
have been in adverso possession siuco the 
date of tho refusal to do servico and whether 
such refusal is a sufficient grouud to constitute 
an adverse possession. 

I, therefore, rovorso tho deoreo of the 
lower Appellate Court and restore that of tho 
District Muusif. Defendants Nos. 1 to 4 will 
get thoir costs from plaintiff hero and below. 

V. N. v. Appeal dismissed. 

K. S. D. 

(8) 63 lad. Can. 754 ; 85 0. L J. 14G ; (I9ii) 
A. I. H. (G.) 237. 

( I) 2 M. 226 ; 1 Jod. Doo. *N. 8.) 429. 
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BED PRASAD V. NAKOHHED PRASAD 

NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Second Civil Appeal No. 152 of 1923. 


April 15, 1924. 

Present :—Mr. Hallifax, A. J. C. 

BED PRASAD and others—Defendants 

i—A ppellants 

versus 

NAKCIUIED PRASAD and another_ 

Plaintiff—Defendant— 
Respondent. 

Hindu Law-Joint Family—Partition—Father's 
debts—Sun,‘-liability oj—Second appeal—Separation of 
Hinau joint family—Finding of fact or law. 

A liiadu ia liable undoc tho Hindu Law for hia 
lather's debts only to the extent of tho abate in tho 
coparcenary property that oomo3 to him at a par¬ 
tition made aftec the debt has been inourred and to 
the extent ol tho property inherited from his father 
at his death, whether tho debt was inourred before or 
after partition, [p. 833, ool. 3 j 

Dyamonce Debca v. Dindrabun Chund<-r Banerjcc, 
(1856) Beng, S. D. A. p. 97; 14 Ind. Deo. (O.S) 516; 
Devuguptupu Kanuswaramma v. laddadt Venkata 
Subba Low, ‘24 Ind. Cas. 474; 27 M. L. J. 112 ; (1914) 
M- W. N. 742; 38 M. 1120. 

A finding about tho disruption of a joint Hindu 
Family is not a finding of fact but an inforcuce of the 
legal utloot of the faots found and is not final and can 
be set aside in Seoond Appeal, [p. 885, ool. l.J 

Deni llam v. Kundan Lai, 21 A. 496; 1 Bom. 
L. R. 400; 3 C. W. N. 502; 26 1 A. 69; 7 Ear. 
I\ C- J. 523 ; 9 Ind. Deo. (N. 8.) 1023 (P. U). 

Appeal from tho decree of the Additional 
District Judgo, liilaspur, dated the 16th Decem¬ 
ber 1922, in Civil Appeal No. 107 of 1922. 

Mr. G. R. Deo, for the Appellants. 

Mr. J. C. Ghosh, for the Respondent. 

JUDGMENT. —The dispute is narrowed 
down to one between Janki Prasad tho first 
defendant and his two nephews who wero the 
second and third defendants. The following 
tablo Bhows their relationship :— 


BISESAR SONAR. 

_ 1 _ 

. I I 

Janki Prasad Ramuath 

(D. 1) I 


I • I 

Bed Prasad Baijnath 
(D. 2) (D. 8) 

Ramnath died before 1918 and Bisesar died 
in September 1920. In this suit the plaintiff 
Nakohhed Prasad sued on bonds executed by 
Bisesar in June 1920. The two sons of Ram¬ 
nath pleaded that there had been a disruption 
of their joint Hindu family in 1918, and they 
were not liable for any debts of their grand¬ 
father Bisesar except to the extent of any as¬ 
sets of His that might have come to them at 
his death, whioh they said amounted to noth¬ 
ing. 

In the first Court it was held that there 
was a separation in the family in 1918 and a 
decree was passed against Janki Prasad alone. 
The finding as to separation of Janki 
Pra3ad from his father is not very dear, 
though the decree declares that “ he will 
not be liable for tho claim personally hut 
will pay thodeoretal (amount) from the assets 
of the deceased Bisesar in his hands." It may 
1)0 pointed out that the praotical effect of sec¬ 
tion 52 of the Civil Procedure Codo is not to 
make the liability of a person sued in a re¬ 
presentative capaoity any less persoual or to 
make tho debt recoverable only from certain 
property ; the application of the section only 
converts the deoroo from oue for a single stat¬ 
ed sum of monoy into a dccroo for that sum 
or another unascertained sum if the latter 
should be loss. 

Janki Prasad appealed against this dec¬ 
ree, urging that the debt was not proved at 
all and that in any ease his two nephews 
were jointly liable with him for it, as there 
had been no partition in the family. The 
plaintiff put in a oross-objeotion supporting the 
latter contention. It was held in appeal that 
the debt was inourred by Bisesar, and that 
matter is no longer in dispute. 

Tho other findings of the learned Addi¬ 
tional District Judge are as follows. In 1918 
all the moveable property of the family was 
divided, Bisesar and Janki Prasad taking one 
share and the two sons of Ramnath the other. 
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The family owned a one-third share in the 
village of Chorbhatti and in a smaller village 
called Nirtu, and it was agreed that both shares 
should remain with Bisesar during his life, but 
that at his death the whole share in Chor¬ 
bhatti should go to Janki Prasad and the 
whole share in Nirtu to the sons of Ramnath. 
Since then Bed Prasad and his brother have 
lived apart from their grandfather and uncle, 
and on the death of the former in 1920 
Janki Prasad took possession of the whole 
share in the larger village and his two 
nephews of that in the smaller village, in 
accordance with the arrangement made in 
1918. These faots the learned Judge did not 
regard as indicating “ an unequivocal declara¬ 
tion of intention on the part of any of the 
joint holders to hold his share separately.” He 
found, therefore, that there had been no 
disruption of the joint family during the life 
of Bisesar. 

This last finding is not a finding of faot 
but an inference of the legal effect of the facts 
found, as was pointed out by their Lordships 
of the Privy Council in Beni Ram v. Kundan 
Bal (l). It is not, therefore, final and oau be 
set aside by this Court, though the facts from 
which it was drawn must be accepted as faots 
and it i6 hardly contended by the respondents 
that the inference from theso facts of a con¬ 
tinued state of union after 1918 is possible. 
From that year the whole of the moveable 
Property was owned and possessed separately 
and the partios lived and messed apart. But 
also the whole of the immoveable property 
was divided into shares and allotted to the 
parties, though it was agreed that one 
member of the family, Bisesar, was to remain 
m possession during his life-time, whether 
Janki Prasad separated from his farther or 
remained joint with him wo aro not concernod 
to enquire. In either case ho got the whole 
of his father's share on his death, either by 
survivorship or inheritance, and it is admitted 
that a one-sixth share in Chorbhatti is worth 
more than the amount of Bisesar’s debt that 
has been decreed. But it is clear that in 
either oaso on Bisesar’s death no property of 
his would or did come into the hands of his 
grandsons Bed Prasad and Baijuath. 

(1) 21 A. 496 ; 1 Bom. L. R. 400; 8 C. VV. N. 502; 2G 
*• A. 68 ; 7 Sar. P. C. J. 523 ; 9 lnd. Deo. (N. S.) 
1022, (P. C.) 


The liability of a Ilindu to pay tho 
debts of his father is based by the Sanskrit 
writers on the duty that lies upon him of free¬ 
ing his father from the sin of debt and con¬ 
sequent punishment after death. The logical 
oonsequence of that is that there is no limit to 
his personal liability for all his father’s debts, 
contracted before or after partition with him. 
In regard to this, we find the following passage 
on page 407 of Mayne’s Hindu Law. “Exactly 
the same obligation seems to have existed 
among the Tamil tribes. It oan hardly have 
arisen among them from religious grounds,as the 
father appears to have been equally bound to 
pay the debts of his sons. Probably at a time 
when partition could not bo enforced, all fair 
debts contracted by any member of tho family 
were treated as a chargo upon its property.” 

But even if tho rule was ever carried to 
the logical extent indicated by the origin 
ascribed to it by the Sanskrit writers, a long 
course of decisions, extending back at least to 
Dyamonee Debea v. Bindrabun Chunder Baner- 
jea(Z) decided in 1856, shows that the law has 
been altered by custom in that respect. A Hindu 
is now liable under tho Hindu Law for his 
father’s dobts only to the extent of the share 
in the co-paroenary property that came to him 
at a partition mado after the debt had been in¬ 
curred, and to tho extent of the property in¬ 
herited from his father at his death, whether 
the debt was inourred before or after partition, 
This was tho law administered in all tho Courts 
iu India except Bombay before 1866, but, as 
Mr. Mayue says, “ in that Presidency also the 
law has, by legislation (Bombay Act VII of 
1866), been brought into conformity with tho 
more equitablo rule observed elsewhere. ” 
Roforouco need only be mado to the compara¬ 
tively recent cases of Kulada Prasad Pande v. 
Hartpada Chatterjee (3), and Devayuptapu 
Kameswaramma v. Vadtladi Venkata Subba 
Row (4). 

As tho two appellants had separated 
from their grandfather Bisesar before ho in¬ 
ourred the debt for which the plaintiff sued 
in this oase, they aro liable for it only to the 

(2) (1856) Boug. 8. D. A. 97; 14 lnd. Doo. (O S-) 
516. 

(3) 17 lnd. Cas 267 ; 40 G. 407 ; 1G G. L. J. 811 ; 

17 C- W. N. 102. 

(4) 21 lad. Caa. 474 ; 38 M. 1120; 27 M. L. J. 
112 ; (1014) M. W. N. 742. 
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extent of any assets of bis that came into 
their hands, and it has already been held that 
at Bisesar’s death all his property passed to 
•Tanki Prasad alone, either by survivorship or 
by inboritence. The decree of the lower 
Appellate Court will accordingly be set aside 
and that of the first Court restored. The 
plaintiff —respondent will pay all the costs of 
the two appellants in both the Courts below. 
Their costs in this Court will be paid by the 
defendant—respondent Janki Prasad. 

<». R. D. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 228 op 1921. 

February 7, 1924. 

Present: —Mr. Justice Wallace. 

CHATHOTH PARKUM KARETH KOMBI 
KUNIIAMMAD KUTTY -Defendant- 

Appellant 

versus 

PARAMBATH CHATHENEANDI ENNA 
PONNAMBILATI1 PAllAPARAVAN 
CHET IRA MAM MAD and others— 
Plaintiffs \nd Defendant No. 2— 
Respondents. 

Construction of document—Deni of gift—Family cits, 
tom »f donor, consideration of—Murumakkatyam Law 
—(lift to daughter -Tarwad given pnoers of enjoyment 
- Intention of donor—Daughter, whether takes absolute¬ 
ly- 

In the oon-truotion of deeds of gift or bequests tho 
genoral tost is, having regard to the prosumod know 
lodge of looal customs by donor or testator and tho 
manner of holding property in the community of the 
donor or testator and having regard to the terms in 
which thoy have expressed thoir intention in tboir 
deeds of gift or boquests, wnat was their real inton. 
tion. generally unless thore are apt words to indioalo 
that the inloutiou was that the property _ should 
be held with powois larger than usual, it must 
be taken that tbo intention was that tho property 
should be held in tbo usual manner, [p. S67, col. 1.] 

A gilt deed oxecotod by a Mahomcdan governed by 
the Marumakkatayam Law in Malabar in favour of 
his daughter recited that the gift was “ to you ” (in 
tho singular) and then went on to Bay that “in future 
exoept for you and your offspring (santanam) there is 


no olaim, concern or right of entr y for me over thiB 

paramba.you and your santanam9 should hold 

the said paramba in possession and enjoy the same as 
your jenmom”. 

Held, that the gift was not for the donee's exolusive 
benefit but to her as the head of a Tavazhi formed of 
herself and her ohildreo, and that the property gift¬ 
ed was * putravakasam ' property belonging (o the 
donee's tarwad [p. 888, ool. 1.] 

Ealliani Ammo, v. Govinda Menon, 12 Ind. Cas. 
492 ; 05 M. 648, 10 M. L. T. 399 ; (1911) 2 M. W. N. 
487 ; 22 M. L. J. 23, roliod on. 

Second appeal against the decree of the 
District Court, North Malabar, in A. S. No. 375 
of 1919 preferred against the decree of 
the Court of the Additional Distriot Munsif, 
Badagara, in O. S. No. 329 of 1918 (O. S. 
No. 331 of 1918, on the 61e of the Court of the 
Distriot Munsif, Nadapuratn). 

Mr. T. R. Ramachcmdra Iyer, for the Appel¬ 
lant. 

Messrs. C. V. Ananthakrishna Iyer and B. 
Pocker, for the Respondents. 

JUDGMENT. — The decision in this appeal 
turns on the interpretation to bo put upon Ex. 
B a gift deed executed by one Parapravan 
Bavotti llaji iu favour of bis daughter. The 
donor was a Mahammadau of North Malabar 
admittedly following tbo Marumakkatayam 
law prevalent in those parts and be was the 
sole survivor and senior member of bis tar¬ 
wad. 

2. Ex. B recites that be gifts the property 
“ to you ” (in the singular) and then goes on 
to say iu future except for you aod your off¬ 
spring (santanam) there is no claim concern or 
right of entry for me over this paramba... you 
and your santanams should hold the'said par■ 
a mb a in possession and enjoy the same as 
your jenmom. ’Both the lowor Courts have hold 
that the form and the circumstances of the 
gift necessarily lead to the inference that the 
gift was not for the doneo’s exclusive benefit 
but for her children also, and that the pro¬ 
perty gifted is, therefore, putravalcsam property 
belonging to the denoe’s tavashi. 

3. The 6rst defendant in this appeal chal¬ 
lenges that finding. Tho point for determina¬ 
tion is whether this wa6 a gift to the daughter 
exclusively or a gift to her as the head of a 
tavashi formed of herself and her children. 
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4. Various reported and unreported oases 
bearing on this question of Marumakkattayam 
law have been oited to me, relating to gift 
deeds or bequests moro or less analogous to 
the one in suit. The general test is, having 
regard to the presumed knowledge of local 
customs by donor or testator and tho manner 
of holding property in tho community of the 
donor or testator and having regard to the 
terms in which they have expressed their 
intention in their deeds of gift or bequ¬ 
ests, what was their real intention ? Gene¬ 
rally it has been held that, unless there 
are apt words to indioate that the intention 
was that the property should bo held in any 
manner different from tho usual manner in 
whioh suoh property is held—apt words to imply 
that the property is to ho hold with powers 
larger than usual, then it must he taken that 
the intention was that the property should be 
held in the usual manner. 

5. Thus in cases where the gift or bequest 
has been to a woman and her children aud 
thero is mo further expression of intention as 
to how it should beheld—no apt words to 
express the giftof an absolute alionablo estato — 
it has boen held that they took it and hold it 
as a woman and her children usually would 
hold under the Marumakkattayam law, that 
>s, aB a legal corporate unit or tar wad - See 
Kunhacha Umma v. Kutti Mammi Hajee (1) ; 
Korath Amman Kutti v. Perungathil Appu 
Nambiyar (2) and Naku Amma v. liayhava 
Menon (3). When a gift or bequest is to a 
woman and her children with words which 
™>ght bo taken to import an intention to con¬ 
fer an absolute estato, it has boon held that, 
eince the usual manner of holding property by 
a woman and hor children undor Marumakka- 
thayam law is in the form of a tavashi, it 
must bo taken that the donees held the proper¬ 
ty in that way. See Chakkra. Kannan v. 
hunhi Polckari 4), following. Kunhacha Umma 
v. Kutti Mammi Haji (1) It may be noted 

>at the bequest in the 39 Mad. caso was a 
bequogt to children only. 


‘UMM. 2°, ; 2 M. L J. 226; 5 Ind. Deo. (N.S.) 
<F.B.) 

(a I 29 M. 322. 

J}{ 18 Ind Cas. 1 ; 38 M. 79. 

'4 30 Ind. Can. 765 ; 39 M. 317 : 19 M. L T. 255; 

" M< J- 431 ; (1915) M. W. N. 710 (F. B). 


6. In Pattatheruvath Pathumma v. Mannam 
Kunnizil Abdulla Haji (5), the suit property, 
as I have vorified with reference to the origi¬ 
nal records, had boon purchased by a Muham¬ 
madan husband in the name of his wife only. 
The husband had previously given a house to 
his wife and children, which however, was not 
part of tho property in suit and the question 
was to whom the property in the suit descend¬ 
ed on the wife’s death. The High Court 
held in that case that the intention was that 
the purchase in the name of tho wife was in¬ 
tended for the children also, and followed the 
Korath Ammam Kutti v. Perungathil Appu 
Nambiyar (2) case ; that is, they took it with 
the incidents of tarwad property. There was no 
question there of apt words in any deed of 
gift or bequest. The case in Kalliani Amma v. 
Govinda Motion (6), as I have also verified 
from the records, was a case of a gift to a 
woman only with a recital that “ besides the 
jewels aud vessels whioh I acquired out of 
my own funds and which I have given to you 
and 'your santanams for enjoyment iperman- 
outly and for ovor, I have now given proper¬ 
ties of which particulars are givon ; aud the 
document goes on to say, 

I have resolved that you and your santa¬ 
nams should bo in enjoyment for over 
along with mo as long as I live and in 
propriuvi thereafter, that to it my heirs 
shall have no right." 

It was there held that that was roally a 
gift to tho woman and her children and tho 
Kunhacha Umma v. Kutti Manni Haji (l) 
caso was followed. 


7. Besides the authorised roportod caseB I 
have boen roforred to two cases Kuyyathil 
K and an Kutti v. Vayalpath Parkum (7) and 
Paru Amma v. Ithicheri Amma (8) roportod in 
Kuyyathil Randan Kutty v. Vayalpath Par¬ 
kum (7) and Pa<u Amma y. Ithicheri 
Amma (8). The formor was a caso of gift by 
a Marumakkattayam donor to his nieces with 
no apt words to oxpress an absoluto estato 
and the Kunhacha Umma v . Kutti Mammi 
Haji, (1) caso was followed by Kumaraswamy 
Pastry, J., whose judgment was upheld in 

?! M. 228 ; 18 M. L. J. 16 ; 1 .M L T. 82. 

(6) 12 lud. Cas. 192 ; 85 M 648 ; 10 .11. L. T. 399 • 
<1911)2 M.W. N 187 ; 22 M L.J.; 23. 

(7) 32 lad. Gas. 107. 

(8) 32 Ind.Caa. 459. 
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L. P. A. No. 19 of 1216. The other case was 
one of a bequest in which the words ‘ with 
absolute rights of alienation, were used and it 
was there held that the legatee took an abso¬ 
lute estate. 

8. On consideration of these cases I am 
of opinion that the present document of gift 
bears most resemblance to that in the Kal- 
liani Arnma v. Govinda Menon (6) case. 
There are here no apt words conferring abso¬ 
lute rights of alienation.The gift is to the woman 
only but the onjoyment is to be by her and 
her ssmth&n-xms, and I do not think any real 
distinction can he drawn betwoon the present 
document aud that in the Kalliani Amma v. 
Govinda Menon (6) case merely on the ground 
that the donor in the latter caso had already 
given other properties to his wife and san- 
thanams. There is nothing in the suit docu¬ 
ment to talco it out of the ordinary category 
of gift to a woman under Marumakkatliayam 
law of property to be enjoyed by her and her 
sa.nta.nxms, that is to say, to be enjoyed with 
all tho incidents of ta,rw&d property. 

9. I, thorofore, agrceo with the lower 
Courts that this property is putravakasam. 
I am not prepared to interfere, and I dismiss 
tho appeal with costs of the 1st respondent. 

v N y Appeal dismissed. 

N. H. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Miscellaneous Civil Appeal No. 31 

of 1923. 


April 14, 1924. 

Present : -Mr. Wazir Hassan, J. C., and 
Mr. Pullan, A. J. C. 


OriACPHAIU 8HARF-UZ-ZAMAN 

Appellant 

versus 

DEPUTY COMMISSIONER, BARABANKI, 

Receiver, and others —Respondents. 


*» 


I'ruvincial 
Pui chaser 9 


Insolvency Act (Vo/ 1920* ss 69, 55— 
” whether includes trustee —“ Pa luablc 


consideration ", meaning of—Transfer in favour of 
trustees , whether voidable . 

The word* 4 purchaser " in section 53 of the Provin¬ 
cial Insolvenoy Act is used in the wider sense given to 
the term in English Law and not in the mercantile 
sense of a person who has brought something by a 
oontraofc of purohase and sale and includes a trustee, 
[p. 889, col. 2.] 

Uance v. Harding (1838) 20 Q. B. (D)782 ; 57 L. J. 
Q.B. 403; 5) L. T. 659; 86 W. R. 629; Official Assignee 
of Trichinoply v. Somasundram Chettiar, 34 Ind. Cas. 
G02; 80 M. L. J. 416 at p. 416, relied on. 

A responsibility to discharge onerous work taken 
upon himself by a person to whom properties are 
transferred, in consideration of his taking such res¬ 
ponsibility, falls within tho expression 44 valuable 
consideration " found in sections 58 and 55 of the 
Provincial insolvency Aot. [p. 889, ool. 1.] 

A transfer in favour of trustees who undertake 
to disohargo onerous duties is in favour of a 44 purcha¬ 
ser for valuable consideration ” within the meaning 
of section 53 of the Insolvency Aot. Such a transfer, if 
bona fide , oannot be annulled under thafci seotion. 
[p. 8 JO, col. 1.] 

Appeal against tho decree, dated the 19th 
March 1923, of tho District Judge, Lucknow, 
in Miscellaneous case No. 346 of 1913. 

Messrs. Uydcr Husein, E. B. Eidwai and 
Niamat-ullah. for tho Appellant. 

Sir Henry Stanyon . Mr. Kamta Nath Sinha 
and Mr. Gokul Parshad, for tho Respondents. 

JUDGMENT. —This is an appeal on the 
miscellaneous side from an order of the Dis¬ 
trict Judge of Lucknow sitting as Insolvency 
Court. For a proper understanding of the 
question, whioh we have to deoide, it is neoes- 
sary to recapitulate briefly the history of the 
case from which this appeal has arisen. On 
the 30th of January 1912 one Shafiq-uz- 
zaman executed a deed which has been des¬ 
cribed as a deed of trust and also as a deed of 
gift, by which be mado over his whole pro¬ 
perty to certain trustees in tho interest of bis 
son. The object of the deed is, that the son s 
estate should be saved from the effaots of the 
father’s extravagance and that the creditois 
should be paid in full. For some reasons 
with which we are not concerned, the arrange¬ 
ment does not appear to have worked satisfac¬ 
torily. Less than two yars afterwards, od 2ftp 
of January 1914, Shafiq-uz-zaman was adjudi¬ 
cated an insolvent on the application of one of 
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his oreditors. A Reoeiver was appointed but on 
the 22nd of July 1918 the son of the insolvent 
appearing through his gaurdian brought a 
regular suit to assert the deed of trust. The 
Additional District Judge held that the deed 
was void under section 36 of the then Insol¬ 
vency Act and his judgment oame in appeal 
before a Benoh of this Court. The Bench 
decided that the lower Court was incompetent 
to pass a finding that the deed was void 1 under 
seotion 36 of the Insolvency Act, and after a 
remand for the deoiaion of certain other issues, 
passed an order in favour of the plaintiff 
which has the effect of a declaration that the 
deed in question was a valid transfer. Before 
the final order of the Bench was passed, the 
Receiver came before the Insolvency Court 
for an order to annul the deed of trust under 
section i53 of the Provincial Insolvency Act 
corresponding to section 36 of the old Act. 

In the course of their ordor remanding the 
regular suit reported in, ( Sharf-uz-zaman 
Chowdhury v. Sir Henri/ Stanyon (1) the Bench 
of this Court found inter alia that the trustees 
were not transferees for consideration. Proba¬ 
bly on account of this finding both parties 
fought out the application bofore the District 
Judge on the question whether the deed could 
be held to be for 'valuable consideration as 
between the father and tho son. This is the 
prayer made by tho Receiver, the last para¬ 
graph of whioh runs as follows 

The applicant, therefore, prays that tho 
transaction of 30th January 1912, so far as 
■t purports to be a gift of the Insolvent’s 
estate to his son, should ho annulled. ” 

The learned District Judge held that tho 
deed must be regarded as boing a trust and tho 
trustees are tho transferees and not the sou. 

o has found the doed to bo voidable, in that 
it was made without valuable consideration and 
ho acordingly granted the Receiver's prayer In 
appeal, it has been argued bofore us that this 
cod is excluded from tho provisions of section 
of tho Provincial Insolvency Act. Tho 
Beotion runs as follows : - 

Any trausfor of property not boing a 
ransfor made in favour of a purchaser or 
incumbrancer in good faith and for valuable 
consideration shall, if tho transferor is ad- 

(fuL 70 ,^ Caa ' 258 : 25 °- 231 ; (1323) A. I. R. 

l«-)80;10 0. L.J.491. 

I 0—112 


judioated insolvent within two years, after the 
date of the transfer, be voidable as against 
the Reoeiver. ” 

It haB been arguod that the doed in ques¬ 
tion is a transfer made in favour of the pur¬ 
chaser in good faith and for valuable 
consideration. This section and the subse¬ 
quent section 50 which is inserted for the 
protection of bona fide transactions are both 
copied almost verbatim from the English 
Bankruptcy Act. It is, therefore, natural to 
assume that the words " purchaser and 
incumbranoer in good faith ” which-are taken 
direot from that Act have the same meaning 
as they have in the English Courts. It has 
beeu ruled in Hance v. Harding (2), that 

purchaser’ in the.'Bankruptoy Act, is used in 
the wider sense commonly given to the term 
in English Law and not in the mercantile 
sense of a person who has brought something 
by contract of purohase and sale. ” It is the 
view of the Madras High Court in a ruling 
cited in Official Assignee of Trichnopoly v. 
Somasundaram Chettiar (3), that the English 
interpretation of the word "purchaser" applies 
also to the Indian Law of Insolvency. In 
that ruling it was held, that the trustees can 
be regarded as purchasers whereas in the Eng¬ 
lish ruling referred to, a father was regarded as 
purchaser from his son, although in neither 
case was there any question of a oontraot of 
sale. Both rulings go on further to consider 
the question of valuable consideration. In the 
English Ruling p. 738, it is stated that the 
fathor, in good faith, to induce his son to do 
what ho ought for his family, did ontor into 
a dealing with his son, aud gave valuable 
oonsidoration for what he induoed tho son 
to do. In tho last ruling at page 416, Sada- 
siva Aiyar, J. hold, “that a responsibility 
taken by a person to whom properties are 
transferred in consideration of his taking such 
onerous work seems to me to fall within tho 
expression ‘valuable consideration’ found in 
soctions 36 and 36 U) and (53 and 55) of tho 
Provincial Insolvency Act. Henco tho three 
creditors who undertook to be trustees of 
the Insolvency properties for the benefit of all 
oreditors and have admittedly boon discharging 
tho duties of trustees do come, in my opiuon, 

(2) (1888) 20 B. Q. (Dj 782 ; 57 L. J. Q. B. 403; 69 
L. T. G59 ; 80 W. R. 62'J. 

(3) 34 Ind. Cas. G02 ; 30 M. L. J. 415 at p. 416. 
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within the protection afforded to transferees 
for valuable consideration in seotions 36 and 
38.” In the same judgment at p. 421 
Moore, J., in agreeing with Aiyar, J., holds 
“The aot or promise in the definition of con¬ 
sideration in section 2, clause (4) of the 
Contract Act has been described in certain 
English oases which, have been followed in 
India as something advantageous to a promi¬ 
sor or to a third porson or which is onerous or 
disadvantageous to the promisee.” Possibly 
the broadest definition of consideration which 
has been given appears in the case of Currie v. 
Misa. (4). In the present ca30 Shafiquzzaman 
made over his whole property to trustees in 
order that the residue after paying his debts 
should go to hi6 son. He himself stood to gain 
by the transaction, an annuity of Rs. 40J a 
month for himself and a lesser annuity 
for his wifo in addition to freedom from 
his creditors. The trustees undertook on be¬ 
half of the sou heavy responsibilities in 
return for a chance of saving the son’s proper¬ 
ty from the creditors. In either case valuable 
consideration, was givon aud received ; and as, 
in our view, the definition of “ purchaser 
accoptcd by the English Courts for the parallel 
sections of the English law of Insolvency, 
holds good in India also, we aro of opinion 
that the doed before us was a trausfer in 
favour of the purohasors for valuable conside¬ 
ration. 

Thero remains the quest.on of good faith. 
This was nover contested before tho lower 
Court. In this Court it has been argued that 
tho transaction was in fraud of creditors aud 
was, therefore, not in good faith. But the only 
plea advanced in favour of this argumont is 
that tho wife’s dowry was stated to be 
Rs. 8,000 in the deed and 1 lakh of rupees in 
the Insolvency proceedings. It is a known 
fact that the dowry of a Muhammadan lady 
is frequently overstated and in this case it 
must bo remembered that in addition to tho 
acknowledgment of a dowry of Rs. 8,000 the 
wife under deed of transfer was entitled to an 
allowance of Rs 200 per mouth. We aro 
not of opinion that this variation as to tbo dow¬ 
ry between the deed of transfer aud tbo list of 
debts given in tho Insolvency proceedings 
shows any bad faith. For the rest, tho docu- 

(4) (1876) 10 E. 153, at p. 162 H L. J. Ex. 94; 

82 W. K. 460. 


ment appears to have stated oorreotly the 
debtor’s liabilities and there has been a bona 
file attempt to satisfy the creditors. In our 
opinion the transfer was one made to the pur¬ 
chaser in good faith, whether they be regarded 
as the trusteos or aB the son. 

The main argument advanced in reply on 
behalf of the Rooeiver is that this Court 
should follow the opinion of the previous 
Bench in the order to which we have already 
referred in Sharjuzzaman v. Sir Henry 
Stanyon (1). Lb is not argued that any part of 
that order operates as res judicata and it is 
apparent that the Court did not oonsider the 
nature of the transfer as between the father 
aud the son. Moreover, they expressly held, 
that the question, whether the transfer was or 
was nob voidable as against tho Receiver, was 
not one whioh they were competent to dcoide. 
We consider that the paragraph to whioh we 
have referred in our judgment was by way of 
obiter dictum. Moreover it is aobnally in confliot 
with the final order of the same Bench when 
tboy sot aside tho order of the Additional 
District Judge dismissing the plaintiff’s suit. 
In fact it was held by another Bench of this 
Court in proceedings arising out of the same 
insolvency that the order now passod by the 
District Judge is in contiiot with the final 
order of this Court declaring that the deed of 
trust was binding. We refer to the order, 
dated 25th of May 1923. It oannot then be 
argued that, by reversing the order of the 
lower Court wo are going against the previous 
decision of this Court. We aro merely differ¬ 
ing from an incidental finding of a Bench of 
this Court to whioh no effeot was given in the 
ultimate order. We, therefore, allow the 
appeal with oosbs and sobbing aside the order 
of the District Judgo wo find that the deed of 
transfer of the 30th of January 1912 is a 
transfer made in favour of a purchaser in 
gool faith and for valuable consideration and 
is not voidable as against tho Rooeiver. 

N. H. Appeal allowed. 
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MADRAS HIGH COURT. 

Appeal against Order No. 237 of 1922. 


properties was filed by the plaintiff more than three 
years from the date of his piovioua exeoution appli¬ 
cation but within three years of the time when the 
right to hi3 tarn aoorued ; 


Mareh 4, 1924. 


Present t—Mr. Justice Phillips and 
Mr. Justice Odgers. 

KOTHANDARAMASAMI NAIDU— 
Defendant—Appellant 
versus 

PAPPAMMAL— Plaintiff—Respondent. 


Execution of Decree— Compromise decree — Decree, 
wether may be questioned - Civil Procedure Cede (Act V 
of 1909), s. 11— Succession, decision as to—Legal rc- 
presntative,’ question of, whether res judicata—Trusts— 
Succession—Hindu widow, position of — Custom — Limi¬ 
tation Act (IX of 1908), Sch. 1, Art. 189— Decree pro¬ 
viding for management of trust property by turns—Exe¬ 
cution, right of, when arises. 


In proceedings in exeoution of a compromise deoreo, 
it ig not open to a party to question the validity of 
the deoree which is binding on the parties to the suit 
till it ig set aside, juet as muoh as if it h -.d been 
passed after oontest. (p. 892, col. 1.) 


Tiruvambala Desikar v. Chinna Pandaram, J '4 Ind. 
Cas 67 . 4 0 M. 177 at p. 189; 3C M. L. J. 274 ; il91G) 
■ M. W. N 4:1 ; 4 L. W. 806 ; Zemindar of Ettiya- 
P'jfum v. Chidambaram Chetly, 68 Ind. Cae 871;43 M. 
676 at p. C87 ; (l'J20) M- W. N. 4 GO ; 28 M. L. T. 75 ; 
12 L. W. 217 ; 39 M. L. J. 203, followed. 


! a w idow after her husband’s death 

a sued by hia brothor who claim* to auoooed to tho 
deceased's properties by right of survivorship but fails 
o establish the right, it is not open to him after- 
warag in other proceedings to object to the widow 
Being added as legal representative of her husband. 
IP- b93, ool. 1 .) 


In the abaenoe of a apooial custom to the oentrary 

0068 3ion to trustcoship of property follows tho 

- r f -^. ar J r ra ^ 03 of sucoesniou and a Hindu widow is 

In 8uoceed to it as heir to her husband. 

( P 892, col. 1.) 


l,?. a '£n e6 P e . hc ? v> °'°P " 1 ^'naryia, 2 C. 366; 1 Ind. 
(•i ' Deo. (N. B ) 623 ; Janak-'c Dibcc v. 

; f Acharyia, 'J C. 7GG ; 13 O L It 30; 101. A. 32 ; 

1 :.411 : 7 Ind. Jur. 218; 4 Ind Deo. (N. B) 
1169, relied on. 


Held, that the right to execute the decree arose in 
part from time to time and a fresh application for 
exeoution was permissible within three years of any 
of the periods in whioh tho plaintiff was entitled to 
be in possession and management of the trust pro¬ 
perties. 

Sabhanatha v. Lakshmi 7 M. 80; 2 Ind. Deo. (N.8.) 
641 and C. M. B. A. No. 891 of 1879, distinguished. 

Appeal against the order, dated the 3rd 
day of August 1922, of the District Court, 
Coimbatore, in E. P. R. No. 7 of 1922 in O. S. 
No. 3 of 1922. 

Messrs. C. S. Venkatachariar and D. Rama- 
sami Iyengar, for the Appellant. 

Mr. T. M. Krishnaswami Iyer, for the Res¬ 
pondent. 

JUDGMENT. 

Odgers, J. —One T. M. Narayanaswami 
Naidu died in 1889 or thereabouts leaving a 
will whereby he constituted a certain religious 
trust called Ramanujamatam and appointed 
threo trustees to manage it. Those trustees 
died and the appellant before us applied for 
and obtained on 26th September 1894. Lottors 
of Administration with tho will annexed to the 
estate of Narayanaswami Naidu. From 1894, 
tho appellant was in management of the trust 
and in 1912 by O. 3. 3 of that year, appel¬ 
lant's brother Lakshmiah sued appellant to 
produce the accounts of the trust and for 
revocation of the Lottors of Administration 
granted to him. This suit was compromised on 
i8th Deoembor 1912 and a decree passed in 
pursuanoo thereof. It provided fchajb plaintiff 
Lakshmiah should manago the Crust pro¬ 
perties for 2 years from 1st January 1913 
aud defendant for tho next two years. 

They shall thus continue to mauage tho 
same alternatively in turns of 2 years 
each. ” 


, . UI1 relating to a disputo for trusteeship of 
i am properties was compromised and a decree was 
that w ° 10 ^ Provided that plaiotifl was to manage 
tU9 ^ Properties for two years and tho defeudant 
tw ° yo^rs thereafter, with a further olauso 
. * lh0 y w ®ro to manago alternatively in turns ol 

den ea °h- An application for exeoution of tho 
oree for possession and management of tho trust 


Lakshmiah died on 17th March 1917 with¬ 
out apparently recovering possession of the 
trust properties for his turn 1917 and 
1918 from his brother Narayanaswami Naidu. 
Lakshmiah left a will whereby ho bequeath¬ 
ed to his widow ami daughters-he had no 
male issues—tho right to his tarns in the 
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management of the trust properties. The 
present application of 1922 is to execute the 
compromise deoree of 1912 on behalf of the 
widow of Lakshmiah who olaims to come on 
to the record as legal representative of her 
deceased husband. This was allowed by 
the District Judge and the brother-in-law 
Kothandaramsami Naidu appeals against this 
order. 

Several points are raised. First, it is said 
that the right of management of trust pro¬ 
perty is not capable of devise or inheritance. 
It seems to me that prima facie there might 
be a good doal to be said against both the 
validity of appellant's original position in 1894 
and that of tho compromise deoree. It is not 
easy to see how tho possession of Letters of 
Administration to a deceased man’s private 
estate can entitle Jihe holder to become trustee 
of property which the deceased had alienated 
in trust. Nor is it obvious, how, assuming 
that appellant’s possession and managemut 
as trustee wore valid in 1912, he could legally 
oonsont to share that possession and manage¬ 
ment with another. It may be that the com¬ 
promise deoree can bo explained as an appoint¬ 
ment of the brothers as alternate truodoes by 
the Court. But, howovor, that may be, this is 
au application in execution and it is not open 
to a party to question tho validity of tho 
decroe which is binding on tho parties to 
tho suit till it is sot aside, just as much 
as if it had been passed after contest. 
Tiiuvambala Desikar v. Chinna Pandaram (l); 
cf., Zemindar of Ettiyapuram v. Chidamba¬ 
ram Chetty (2). It must ho held then that 
Lakshmiah was validly in alternate possession 
and management of the trust properties. In 
Janakee Debee v. Gopal Acharyia (3), it was 
hold that tho succession to a Shobaitship had 
nob iu that caso followed tho'ordinary rules of 
Hindu Succession and that a Hindu widow 
could not succeed to tho ofiioo as heir of her 
husband without proof of special custom. 
This was affirmed by tho Privy Council iu 

( 1 ) 84 Ind. C;is. 57 ; 40 M. 177 at p. 180 ; 80 
M. L. J. ‘274 ; 11:16) 2 M. W. N. 43 ; 4 L. W. 800. 

(2) 58 Iud. Can. 8.1 ; 43 M 076 at p. 687 ; 
(1020) IU. W. N. 400 ; 28 M. D. T 75 ; 12 L. W. 217 ; 
30 M Li. J 203 

(8) 2 O. 366 ; 1 Ind. Jur. 737 ; 1 led. Dec. (N. S.) 
623. 


Janaki Debi v. Gopal Acharyia (4). No special 
ousbom has been proved here bub the history 
of this trust so far as it has gone would go bo 
show that ordinary methods of devolution 
would apply to this office. 

Otherwise, it is, as pointed out above, diffi¬ 
cult to see how the grant of Letters of Admin¬ 
istration carried the possession of the office 
to the appellant. As stated, it is too late to 
contest the validity of this point of view and 
therefore, it must, I think, be.held that Naray- 
anaswami Naidu could legitimately leave his 
alternating right to the trusteeship to his 
widow. Further the respondent was, after 
her husband’s death, sued by the appellant 
who claimed to succeed to Lakshmiah's pro¬ 
perties by right of survivorship. He failed in 
the suit and also on appeal. On these grounds 
the District Judge is right when he says tha 
objection to the respondent's right to be added 
as legal representative of Lakshmiah is con¬ 
cluded by that litigation and the question 
cannot be reopened in execution. 

The seoond point raised by appellant is limita¬ 
tion. The dato of the last execution petition 
was 1st September 1913 or muoh more than 
three years prior to the present one in 1922. It 
will bo remembered that Lakshmiah was, 
under the compromise deoree, entitled to 
possession for the years 1913, 1914, Narayan- 
swami Naidu being ontibled for 1915 and 1916. 
It is stated in the present petition that appel¬ 
lant has been in possession sinoo 1915. 
Eelianoe is placed on Sabhanatha Diksshatar 
v. Subbu Lakshini Ammal (5). That case 
followed an unreporbed case C.M. S.A. No. 391 
of 1879 set out in the footnote to the report. 
In the latter case the Court observed that in 
tho Act of 1871 those decrees in -whioh the 
right to execute dooB not wholly arise im¬ 
mediately but in part from time to time wore 
nob provided for. The reference is to the Limi¬ 
tation Act of that date which contained no 
reference to tho corresponding section to the 
present section 48 C. P. C. which covers 
payment or delivery at recurring periods and 
which i6 expressly referred to in Art. 182 of 
tho presont Limitation Aob. In C. M. S. A. 

(4) 9 O. 766; 13 C. L R. 30 ; 10 1. A. 32 ; 4 Sar. P- 
0. J- 411 ; 7 Ind. Jur. 218; 4 Ind. Deo. (N. 8.) 1169 
(P. o.y 

(6) 7 U. 80 ; 2 Ind Deo. (N. S-) C41. 
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No. 391 o£ 1879 the deoree (for maintenance) 
provided for annual maintenance and the 
Court pointed out that in order to avoid 
limitation deoree should declare speoifio dates 
on whioh payments were to be made and 
should not merely declare generally that 
payments were to be made annually. The 
question here is whether the deoree directs 
payment to be made or delivery given at a cer¬ 
tain date. I am of opinion that it does. The 
dates are specified. The first period of manage¬ 
ment is for 2 years from 1st January 1913, 
the other brother is to manage for the next 
two years, and provision is made for alternate 
terms of 2 years eaoh. The respondent’s 
husband would have been entitled to bis turn 
in 1921 and 1922 and in my opinion a fresh 
spplication for execution is permissible within 
3 years of any of the periods in whioh he 
was entitled to he in possession and manage¬ 
ment of the trust properties, The case in 
Subhanatha Dikchat v. Subba Lakshimam- 
wol (5), is thus clearly distinguishable. It it 
be objeoted that olause 7 of Art. 182 does 
not apply as it refers only to i payment, tho 
answer is that the compromise deoree directs 
inter alia payment of the balance of funds in 
the hands of the outgoing trustee. 

In my opinion the appeal fails on both 
those grounds and should be dismissed with 
oosts. 

Phillips, J : —i 

agree, but would liko to 
add a few words with reference to Sabhanatlia 
v. Lakshmi (5). The authority relied on there 
'• ®*» the decision in C.M.S.A. No. 391 of 1879 
was one governed by the Limitation Act of 
1871. Art. 182 in Schedule I of the present 
Limitation Act of 1920 excopts deorees pro¬ 
vided for by section 48 of the Code of Civil 
Procedure whereas in the Act of 1871 there 
was no reference in the corresponding Art. 
167 to any similar provision in the Code of 
Civil Procedure thon in force. On this 
ground also I think the case may be distingui¬ 
shed from the present caso, and that possibly 
m view of the change in tho statute it may 
not be good law now. 

v * v - Appeal dismissed. 

N. u. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 22 of 1924. 

April 1, 1924. 

Present :—Mr. Justioe Dalai. 

Dr. MOTI LAL—Plaintiff- 
Applicant 

versus 

AGENT, O. R. RAILWAY and others — 
Defendants—Opposite-Party. 

Baailways Act, (IX of lb90) see. IT—Claim for 
compensation for loss—Notice to Railway—Plaintiff 
unaware of loss, effect of. 

Plaintiff sued for damages for tie los3 of a oask of 
methylated spirit consigned to him from Cawnpore 
on the 26th July 1921 alleging that it was loBt bv tho 
railway stafl in transit and that in June 1922 a'oask 
was delivered to him whioh on being opened was 
found to oontain water. The railway pleaded sec¬ 
tion 77 of the Railways Act, in bar of the suit. 

Held, that the fact that no notice was given under 
seotion 77 of the Aot. was fatal to the suit and tho 
faot that tho plaintifl did not discover the substitu¬ 
tion of water for methylated spirits till June 1922 
moro than 7 months after the goods were consigned, 
did not exolude the oase from the operation of the 
seotion. 

Civil revision against tho order of tho 
Judgo, Small Cause Court, Salmranpur, dated 
tho 17th August 1923. 

Mr. A. P. Dube, for the Applicant. 

Mr. L. M. Barterji, for the Opposite party. 

JUDGMENT. This is an application in 
revision against a decree dismissing the suit 
of the plaintiff for damages for tho loss of a 
cask of methylated spirit consigned to him by 
tho Managing Proprietor of tho Indian Dis¬ 
tillery, Cawnpore. The claim is brought loth 
against tho railway and the consignor and has 
been dismissed against both. The facts set 
out in tho plaint aro that tho cask in question 
was consigned from Cawnporo to tho plaintiff 
at Roorkce on 25th July 1921, that it was 
lost by the railway staff in transit and novor 
reaohed its destination, and that in June 1922 
the plaintiff was given delivery of a cask which, 
on being opened, was found to contain water 
The railway pleaded section 77 of the 
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Indian Railways Act, in bar of the suit 
against them. It is admitted that no 
notice m accordance with the section was 
given to the Agent of the Railway. The 
plaintiff urges that the seotion is not appli¬ 
cable because he did not discover the sub¬ 
stitution of the methylated spirit for water 
till June 1922 more than six months after 
the goods were consigned. This, however, 
does not exclude the case from the plain letter 
of the section. The section is one whioh, as 
has been pointed out many times, works hard¬ 
ship in a number of cases. In para. 1 of the 
plaint the omim is distinctly based on the 
ground of loss so that it comes definitely with¬ 
in the section. The plaintiffs remedy how- 
ever, was, when the six months were about to 
expire and the goods had not been delivered 
to him, to give notice to the Agent under sec¬ 
tion 77 and so preserve bis right of suit. It 
is fair to the Railway Compauy to say that in 
this case an oiler of compensation was made 
without prejudice during the course of the 
negotiations and was refused by the plaintiff 
as being insufficient. 

As regards defendant No. 3 the suit has 

on the ground that the pl a inb 
contained an admission that methylated spirit 
was duly consigned by this defendant. Ap¬ 
plicant now says that this statement was mere- 
ly based on tho rail receipt and is to be con¬ 
strued as moaning that these goods purported 
to havo been consigned, hut no such qualify¬ 
ing words are to be found in the plaint. 

Tho application, therefore, fails, but under 
tho circumstances I make no order as to oosts. 

S' E>. Application dismissed. 
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MADRAS HIGH COURT. 

Appeal against Order No. 164 of 1922. 

Ootober 8, 1923. 

Present :—Mr. Justice Krisbnan and Mr. 

Justice Odgers. 

ANGAVALATH AMMAL— Appellant 

versus 

JANAKI AMMAL and another— 

P LTITIONERS—RESPONDEN TS. 

Civil Procedure Code {Act V of 1908J s. 50 (2)- 
Lcgal Representative of deceased judgment-debtor— 
when personally liable—Burden of proof. 

To justify an order under seotion 52 (2) of the Code 
of Civil Prooedure making the l ega l representative 
of a deceased judgment-debtor personally liable, it 
mu<t be shown by the person applying for execution 
that the legal representative has received sufficient 
property to cover the deoree debt and tho latter must 
fail to show that the amount that hag come into his 
handa has been duly disposed of. (p. 897, ool. 1.) 

Appeal against the order of the Court of tho 
Subordinate Judge, Kumbakonam, in 1C. P. 
No. 69 of 1920, in O. S. No. 36 of 1909. 

Messrs. A. Krishnasivamy Aiyar and G '. A. 
Seshayiri Sastriar , for the Appellant. 

Messrs. T. Rarujachariar and K. S. Jayarama 
Iyer , for the Respondents. 

JUDGMENT. —This is an appeal that 
arises in execution of the decree, in O. S. 
No. 36 of 1909, obtained by one Janaki Ammal 
against her mother-in-law, one Lakshmi Am¬ 
mal. A6 Lakshmi Ammal i3 now dead, execu¬ 
tion is applied for against one Angavalath- 
ammal, the legal representative and daughter 
of Lakshmi Ammal. The deoree was for 
possession of certain immoveable properties 
and for a certain sum of money, over 
Rs. 10,000. The decroo had been executed, dur¬ 
ing the life-time of Lakshmi Ammal as regards 
immoveable properties and possession had 
been taken away from Lakshmi Ammal a 
year before her death. Lakshmi Ammal 
died in April 1916, This application is put in, 
by the Receiver appointed in O. S. No. 40 of 
1916, on the file of the Subordinate Judge’s 
Court of Tanjore, in whom tho right to 
execute the deoree has been vested for 
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the time being, Janaki Ammal, being a party 
to 0. S. No. 40 of 1916. The application 
prayed for compelling Angavalathammal to 
pay the decree amount, from the assets of 
Lakshmi Ammal in her hands, with subsequ¬ 
ent interest and costs : Angavalathammal’s 
plea was that Lakshmi Ammal did not have 
or leave any assets and that no assests of hers 
came into her hands and that she was not 
liable to be proceeded against in execution of 
the deoree. 

The learned Subordinate Judge has passed 
an order, apparently under section 50, sub- 
cl, 2, of the Civil Procedure Code, and this ap¬ 
peal is filed against the said order, directing 
Angavalathammal to pay the decree amount 
herself personally. To justify such an order 
under the Civil Procedure Code, it must be 
shown by the person applying that the legal 
representative had received sufficient property 
to cover the decree debt and the later must 
have failed to show that the amount that had 
come into her hands has been duly disposed 
of. Seotion 50 (2). Civil Procedure Code says : 

Where any suoh property remains in the 
possession of tho judgmont-debtor and 
he fails to satisfy tho Court that he has 
duly applied suoh property of the decea¬ 
sed, as is proved to have oome into his 
possession, the decree may be executed 
against the judgment-debtor, to the extent 
of the property in respect of which ho has 
failed so to satisfy tho Court, in tho eamo 
manner as if the deoroe had been against 
him personally.” 

In this case, three issues were framed by 
tho Subordinate Judge to tho following effect: 

(1J Did Lakshmi havo or leave any assets? 

(2) If so, did thoy come into tho hands of 
the respondents ? 

(3) To what extent, if at all, is tho res¬ 
pondent liable ? 

On tho first point, the Subordinate Judge 
has gone into a calculation of what the possi¬ 
ble inoomo of Lakshmi might have been, for 
tho last 9 years. He considers that tho lauds, 
which were in her possession, would havo 
yielded 800 or 1000 kal'ims of paddy, that 
tho Rb. 10,000 that was paid to her would 
have fetohed a fair amount of interest and 
that on tho whole, Rs. 2,000 might bo taken 


to be the probable yearly income and that she 
was enjoying this, for 8 or 9 years. Then 
taking the probable amount she might havo 
spent out of the income, including the expen¬ 
ses of certain speoial ceremonies, which the 
old lady had performed and making some 
allowance for household expenses, he comes to 
the oonolusion that she must have had and 
must have left very large assets at her death. 
Then he proceeds to hold that she did, in fact, 
leave large assets. Then he goes on to say 
that, as Angavalathammal is the legal repre¬ 
sentative of the deceased Lakshmi, she must 
have got all those assets and as she has not 
accounted for them, she must have them with 
her and she is liable to pay the present deoree 
amount in full personally. The defeot in this 
process of reasoning is that it is very problem¬ 
atical and speculative. It is not denied that 
there is no direct evidence of the old lady 
having left any assets at all, except perhaps a 
few chembus, in the house, which her legal 
representative has accounted for, by showing 
that thoy wore given away in charity. 

It was said, by the respondent’s Vakil, that 
the assets of tho old lady wore partly in the 
shape of bonds and partly in the shape of oash. 
As regards tho existence of tho bonds, one 
would have expected some hotter proof as the 
persons, who wero liable under those bonds, 
could havo been easily called as witnesses. 
But no one was called. As to the oxistenoe 
of such bonds, as a matter of faot, thoro is no 
ovidonco at all, on rcoord, not oven of one. 
As regards tho cash also there is no ovidonoo 
whatsoever that tho old lady loft anything in 
tho shape of cash. On the othor hand, there 
is on tho side of tho appellant some ovidonoo 
to show that tho old lady spent largo 6ums ot 
money in charities and in the performance of 
religious festivals and solemnisations. The 
evidence of tho appellant, if accepted, would 
show that tho old lady could not havo left 
much assets, even if wo assume that the esti- 
mato of tho incomo by tho Subordinate Judge 
is right. But that estimate is also a mattor 
of speculation. Thero is no proof exactly as 
to how much Lakshmi got from tho lands, or 
as interest for tho monies sho had. Tho 
lands, which wore tho subject-matter of tho 
decree, were romoved from her possession a 
year before her death. It is shown that sho 
had undertaken a costly litigation ; and an 
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eminent Vakil of this Court was taken from 
here to the lower Court, and was engaged in 
the case, when it came up to this Court, and 
the appellant’s estimate that the litigation 
cost, about Rs. 4,000, is not in our opinion an 
excessive one. Taking all these circumstances 
into consideration, we cannot bold that it is 
proved that the old lady had left any assets 
at all, at the time of her death, except a few 
chembus. It was said that she had been 
paying income-tax on a sum of Rs. 1,050, said 
to have been intorest derived from Rs. 15,000. 
There is evidence that sbo had protested 
against levy of the tax, but that the income- 
tax authorities would not relieve her and 
consequently she had to pay. Wo do not 
think it is safe to arrive at any conclusion, 
from the income-tax assessment, that she had, 
at the time of her death, any particular sum 
of money at her disposal. 

If wo are right in the conclusion that we 
have come to, that tho old lady left no assets, 
the respondent’s case necessarily fails. But 
apart from that, oven if she had left any, 
there is no proof whatsoever that those assets 
got into tho hands of tho appellant before us. 
It is true that she was the legal representative 
and it is also true, as pointed out by tho res¬ 
pondent before us, that this lady was paying 
income-tax herself, after the death of her 
mother, Lakshmi. But the payment of the 
inoome-tax is easily explained and does not 
indicato that she received any money on her 
mother's death ; because she had, as proved 
by unimpeachable evidence, dealings with her 
own money, before her mothor's death, on 
which she was getting interest. Two Chetties 
have been called as witnesses, P. Ws. 1 and 
4, to show that during the life-time of Lak- 
ebmi Annual, the appellant before us had a 
sum of Rs. 8, 500, transferred to her name by 
her husband. The ovidenco of these witnes¬ 
ses is supported by entries in their account 
books, and there eau be no doubt that thcro 
wore such transfers, as is spoken to by them. 

Besides that, Angavalathmmal oxplains 
that she had a sum of money given to her, by 
her fathor and that sho got somo money by 
the sale of her jewels. We are not in agree¬ 
ment with the Subordinate Judge, in re¬ 
jecting all this evidence. Wo think that 
this evidence is entitled to consideration. 
Tho reason given by the Subordinate Judge, 


for rejecting the evidence, that her husband 
gave her some money, is that she and 
her husband were not on good terms. That 
may be so; but it really is no reason, 
to discredit the evidence of the Chetties 
Admittedly, her husband was a rioh man and 
it is not unlikely that he was persuaded to 
settle on her, a certain sum of money, after 
he married a second wife. As regards the 
jewels, she is likely to have got some from 
her husband and from her father and it is nob 
pretended that the jewels are now in her 
hands ; the faob that she is not able to state 
exaotly to whom the varrious jewels were 
sold is no reason for discrediting her evidence 
that she did sell them. That is the reason 
given by the Subordinate Judge, for discredit¬ 
ing that part of the evidence, relating to the 
sale. The payment of income-tax by her, 
after her mother’s death, is of no importance, 
because she herself ought to have paid income- 
tax muoh earlier on her own dealings and 
when she was oalled upon to pay inoome-tax, 
she had praotioally no defence bub to pay. 

It was suggested by the learned Vakil for 
for the respondent that onoe it is proved or 
admitted, that the legal representative, sought 
to be made liable, has come iato possession of 
assets belonging to the estate of the deoeased, 
however small it might be, the burden of 
proof is on the legal representative to prove 
tbo extent of the assets really received by 
him aud that, if that burden is not discharged 
by him, he would bo made liable for the 
whole of the debts of the deceased. Three 
oases have been cited to us on this point, viz. 
Rajah of'Kalahasti v. Sree Mahant Prayag 
Dusjee vara (1) Ranchodc Das Goverdhan Dass 
v. Krishna Dass (2) aud Magalurt Garudiah 
v. Narayana Rangiah (3). These oases 
no doubt say that, if it is shown that 
somo property had passed into the hands 
of tho legal representative, the extent of 
tho property received by him being pecu¬ 
liarly within his knowledge, he is bound 
to show that ^he had nob received so much 
property, as would satisfy the debts. The 
real meaning seems to be that, if it were 

(1) 85 Ind. Oas. 224; 80 M. L. J. 891 ; (1916) 2 M. 
W. N. 92. 

(2) 12 Ind. Oas. 253 ; 21 M. L. J .1096 ; 10 M. L- T. 
272 ; (1911) 2 M. W. N. 271. 

(3) 8 M. 869; 6 Ind. Jur 24 ; 1 Ind. Deo. (N.8.) 805. 
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shown that a deceased person left a certain 
amount of assets and that the legal repre¬ 
sentative had received some portion of those 
assets, it would be for him to explain why he 
did not reoeive the whole of the assets and if 
he says that he did not so receive them, it 
would be for him to establish what porpor- 
tion of the assets, proved to have been left by 
the deoeased, really got into his hands. Of 
course, the burden is upon the legal represent¬ 
ative to show that he has utilised the assets 
that have come into his hands, in the proper 
administration of the estate ; otherwise, he 
will make himself personally liable for the 
debts of the deceased to the extent of the 
assets shown to have been left by the deceas¬ 
ed and presumed to have passed into his 
hands. Whether this statement of the law, 
as to the burden of proof, is not too wide in 
itself, need not be considered in this case; for 
our finding is that no assets have been proved 
to have been left by the deceased. It would 
seem from the authorities, cited by 
Mr. Krishnaswamy Aiyar, and in this matter 
the English law is more restricted, the burden 
being upon the person who desires to make 
the legal representative or the administrator 
liable, to prove not only the amount of the 
assets left by the deceased, but also the extent 
of such assets, whioh have actually passed 
into his hands. See the statement in Williams 
on Executors, 11th Edition, p. 15G4, 14 Hal- 
bury 8 Laws of England, 331 and some of the 
oases cited therein and Bullen and Leake, at 
Page 561. It is not neoessary to discuss this 
question further, in view of our finding that 
there is no proof in this case, to show affirm¬ 
atively, that the old lady had left any assets, 
or that any passed into the hands of the 

appellant. 

In those oircumstancos, wo must sot aside 
the order of the Subordinate Judge and dis¬ 
miss the execution application with costs in 
both Courts. Costs to bo paid out of the 
oatato of Jauki Ammal. 

v - N - V. Application dismissal. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 258 

of 1923. 

March 31, 1924. 

Present :—Mr. Justice Das and 
Mr. Justice Ross. 

Mt • RESHMA KUARI— Degree-holder 

—Appellant 
versus 

RAMESHWAR OJHA and others— 

J udgment-Debtors—Respondents. 

Limitation Act (IX of 1008), s. 19.— Execution peti. 
tions—Acbiowlcdgment—Execution of decree—Execu¬ 
tion petition dismissed for default—Second petition— 
Properties not identical—Continuation of previous 
petition 

Seotion 19 of the Limitation Aot applies to Execu¬ 
tion petitions, [p. 898, ool. 2.] 

Where a former petition for execution has been 
dismissed for default of the decree-holder or where the 
properties sought to be sold iu the former petition 
were different from those in the subsequent petition 
for exeoution the latter is not in continuation of the 
former, [p. 839, ool. 1.] 

Appeal from an order of the Disbriot Judge, 
Muzaffarpur, dated the 3rd August 1923, con¬ 
firming an order of tho Subordinate Judge, 
Muzaffarpur, dated the 27th March 1923. 

Mr. B. G. De, for Mr. G. C. Pal, for the 
Appellant. 

Messrs. Parmeshwar Dayal and D. N. 
Varma, for the Respondents. 

JUDGMENT. 

Das, J. —Tho only question in this appeal is 
whether the application for execution is barred 
by limitation. Tho decree was obtained on 
tho 29th Novembor 1918 and on tho 31st July 
1919 tho decree-holder applied for exeoution 
by attachment and sale of 3 speoifio properties 
mentioned in the application. On the 2Isb 
August 1919 attachment was effeoted. The 
judgment-debtor did not appear and on the 
16th September 1919 the Courb settled 
tho sale proclamation and fixed the 15th 
November 1919 for sale. On the 12th 
November tho judgmont-dobtor appeared and 


I 0-118 
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filed an objection petition under O. XXI, r. 66 
of the Code. It will be noticed that tho time for 
making the objection had expired and as a 
matter of fact the sale proclamation was settl¬ 
ed before this objection was filed in Court. 
The Court, however, did not decide the objec¬ 
tion on that date but adjourned it to the 15th 
November 1919. On the 15th November 
1919 the decree-holder’s pleader appeared in 
Court and said that ho had no instructions and 
the Court passed the order in these terms; 
“The execution case is dismissed for decree- 
holder’s default without costs to any party”. 
On the 30th Ootober 1922 the present applic¬ 
ation for execution was presented and it was at 
onoo objeoted by the judgment-debtor that it 
was barred by limitation. Both the Courts 
have given effect to the objection of the 
judgment-debtor. 

It is first contended that the application of 
the 30th Ootober 1922 should bo treated as a 
continuation of the application of the 3lst July 
1919. But two difficulties present themselves. 
In the first place tho concurrent finding of the 
Courts below is that the execution case was 
dismissed for deoree-holdor’s default and 
it is well established that a subsequent 
application for execution can only ho 
regarded as aoontinuation of the former one 
when the latter is dismissed without any 
fault or laohes on tho part of tho decree- 
holder in the prooess of execution. The seoond 
difficulty is that the properties now sought to 
bo sold in execution of the decree are not the 
same as the properties which were attached 
on tho 21st August 1919. It is true that two 
of tho properties are tho same, but there is a 
third property which is sought to bo sold and 
which is different and was not sought to bo 
sold in tho application whioh was initiated on 
tho 31st July 1919. In my opinion, the 
deoision of the Court below on this point must 
bo affirmed. 

But then there is another question which 
has beeu raised before us by Mr. B. C. Do and 
it is this. I have already statod that on tho 
12th November 1919 the judgment-debtor 
presented an objeotion undor O. XXI, r. 66. 
Section 19 of tho Limitation .Act provides : 
"Where, before the expiration of the period pre¬ 
scribed for a suit or application iu respect of 
auy property or right, an acknowledgment of 
liability in respect of suoh property or right 


has been made in writing signed by the party 
against whom such property or right is claim¬ 
ed, or by some person through whom he 
derives title or liability, a fresh period of 
limitation shall be computed from the time 
when the acknowledgment was so signed.” 

There was some difference of opinion atone 
time whether section 19 applied to appli¬ 
cations for execution. The Madras High Court 
answered the question in the negative, where¬ 
as all the other High Courts answered the 
question in the affirmative, but there is no 
difficulty undor the present Limitation Act. 
Explanation 3 added to seobion 19 of the 
Limitation Act of 1908 makes it clear that 
the provisions of the section are applioable to 
execution proceedings. It is, therefore, open to 
the deoree-holder to contend that there was 
an admission of a present liability by the judg¬ 
ment-debtor in his signed petition of the 12bh 
November 1919, but it is not possible for us 
to decide this question finally. We have nob 
the petition before us and it is impossible to 
say whether there was in that petition an 
admission of a present liability to satisfy the 
decree of the 29th November 1918. The 
Court below must consider this point. 

We allow the appeal, Bet aside the order 
passed by tho Court below and remand the 
case to that Court for deoision on the point 
now raised by Mr. B. C. De. 

There will be no order as to costs. 

Ross, J — I agree. 

P D> Appeal allowed. 

N. H. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 66 of 1921. 

January 23, 1924. 

Present :—Mr. JuBtioe Venkatasubba Rao. 

MODADAGU PERAYYA— Defendant 
—Apfellant 
versus 

PEROLI VAIKAYAMMA— Plaintiff 
—Respondent. 

Benami Transaction—Burden o] proof—Execution 
sale—Claim petition by alleged benamidar—Dtsnit'ssaJ 
of claim—Suit to establish title—Absolute title, onus of, 
whether on plaintiff. 

Ordinarily it is for the person who sets up that a 
partioular transaction is not real but benami to 
make out affirmatively tho caso put forward by him. 
But when tho alleged benamidar has, in ezooution 
prooeeding, preferred a olaim petition wbioh has been 
dismissed and he brings a regular suit, it ie lor the 
plaintifl in that suit, i e., the defeated claimant, to 
establish that he is the owner of the property and it 
is not sufficient for him to merely rely upon the 
ooM B ^ 0WB bis ostensible title, [p. 809, 

Jamahar KumariBibi v. Askaram Boid, 80 Ind. 
Ub - 865 ; 22 C. L. J. 27, followed. 

Second appeal against the decree oi the 
^ourt of the 2nd Additional Subordinate 
Judge, Guntur, in A S. No. 24 of 1920 (A. S. 
Wo. 81 of 1920, on the file of the District 

ourt) preferred against the decreo of tho 

,rt of the Principal District Muusif of Ba- 
Patla, in O. S. No. 1017 of 18. 

Mr. V. Ramadoss, for the Appellant. 

Mr. K. S. Qanapathy Aiyar, for the Respon- 


JUDGMENT. —The plaintiff is the wife 
o ono Narayana Rao, against whom the dc- 
©ndant obtained a decree. In execution pro- 
ceedmgs, tho plaintiff intervened with a claim 
? ep J Q B fchat the property attached was not 
er husband s but her absolute property. Tho 
u aim having been dismissed, tho plaintiff has 
' cd this regular suit, which tho District 
unsif has dismissed on tho ground that tho 
? a 0 ^vour of tho plaintiff was benami for 
husband. On appeal tho Subordinate 
u Ko has reversed the finding of tbo District 


Munsif. He in effectihas held that the plaintt 
iff is not merely the ostensible but also the 
real owner of the property ; but unfortunately 
he has thrown the onus wrongly upon the 
defendant, and this is what he observes on 
the point : 

The burden was on the defendant to esta¬ 
blish that Ex. A which stands in plaint¬ 
iff’s Dame was benami for her husband, 
and, in my opinion, it was not discharged 
at all.” 

Ordinarily it will' be for the party who sets 
up that a partioular transaction is not real but 
benami to make out affirmatively the oase 
put forward by him. But it has been pointed 
out in the decisions to which my attention has 
been drawn that, after the dismissal of a 
claim, where a regular suit is instituted to seb 
aside the order made on the claim-petition, 
it is for the plaintiff in that suit i.e., the de¬ 
feated claimant to establish that ho is the 
owner of the property, and that it is nob 
sufficient for him to merely rely upon the 
deed which 6how6 his ostensible title see 
Jamahar Kumari Bibi v. Askaram Boid (1), 
Govind Atmaram v. Santai (2), and Nannhi 
Jan v. Bhuri (3). It is quite possible 
that, if the Subordinate Judge had consider¬ 
ed tho evidence without applying the 
rule of evidence which he has, ho might still 
have come to the 6amo conlcusion after consi¬ 
deration of tho probabilities aDd the document¬ 
ary and oral evidence in the oase. He, 
however, having considered the evidence from 
a wrong standpoint, hi6 decision must bo re¬ 
versed. I accordingly set aside tho decision of 
tho lower Appellate Court and remand tlao 
appeal for fresh disposal. 

In the circumstances I direct that the costs 
of this appeal do abide the result of the suit. 
Refund of the Court-foo paid for this appeal 
is ordered. 

v. n. v. Appeal accepted. 

N. H. Case remanded. 

(1) SO Ind. Cas. (65 ; 22 C L. J. 27. 

(2) 12 B. 270; G Jnd. Dec (N.S.) f,65. 

(8) 80 A. 021; a A. L. J 601; A. W. N. (1908) 126. 
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PATNA HIGH COURT. 

Civil Revision No. 233 of 1923. 

April 10, 1924. 

Present : —Mr. Justice Das and Mr. Justice 

Ross. 

RAMCHARUN SINGH and others— 

Petitioners 

versus 

JANG BAHADUR SINGH and others— 

Opposite-party. 

Civil Procedure Code (Act V oj 100S), s 151, O. XX, 
r. 8, O. XXI, r. 53 (6)— Judgment signed— Alteration oj 
order—Court, inherent power oj—Attachment oj decree— 
Adjustment out oj Court. 

The Oourt hag, in view of O. XX, r. 3 of the Civil 
Procedure Code no inherent power to re-o&ll an order 
signed by it exoopb under seotion 152 of the Code or 
on reviow. [p. 901, col. 1 ] 

There is no inherent power in the Court to do any¬ 
thing whioh is expressly prohibited by the Civil Pro¬ 
cedure Code. [p. 901, ool. 1 ] 

Where a person attaohes a deoree obtained by hie 
judgment-debtor as against a third party there is 
nothing in law to prohibit the adjustment out of 
Court between the deoreo-holder who attaohes the 
deoree and the judgmont-dobtor of the docreo attach¬ 
ed. [p. 902, ool. 1.] 

Revision from an order of the Subor¬ 
dinate Judge, Gaya, dated the 31st December 
1922, an appeal against whioh was dismissed 
by an order of the District Judge. Gaya, dated 
the 21st March 1923. 

Mr. Nirsu Narain Sinha, for the Petition¬ 
ers. 

Mr. Sambhu Saran, for the Opposito Party. 

JUDGMENT. 

Das, J. —On the 10th of May 1919 the 
plaintill6 obtaiued a decree as against defend¬ 
ants Nos. 1 to 8 for Rs. G59-6-8. Two and 
half years before that, that is to say, on the 
14th of December 1916, Bhubau Gope who 
was cited in the action as defendant No. 9 
obtained a decree as against the presont plaint¬ 
iffs for Rs. 10-8-9. llhuban Gope who was, 
oited in the action as defendant No. 9 obtained 
a decree as against the present plaintiffs for 


Rs. 10-8-9. Bhuban Gope attaohed in execu¬ 
tion of his decree the deoree obtained by the 
plaintiffs against the defendants and proceeded 
to execute that decree under the provisions of 
O. XXI, r. 53. On the 21st of June 1919 a peti¬ 
tion of satisfaction was filed in the Executing 
Court apparently under the provisions of 
O. XXI, r. 2, in which it was stated that the 
whole of the money due by the defendants to 
the plaintiffs upon the decree of the 10th of 
May 1919 was paid to Bhuban Gope. On 
the 14th of August 1919, the plaintiffs pro¬ 
ceeded to execute their decree of the 10th of 
May 1919. <It was brought to the notice of 
the Court that there was a petition of satis¬ 
faction and the Court came to the conclusion 
that the plaintiffs' decree had been satisfied 
and dismissed the exeoution oase. On the 
11th of May 1920, the suit out of whioh the 
present appeal has arisen was instituted by 
the plaintiffs as against their judgment-debtors, 
defendants Nos. 1 to 8, as also against Bhuban 
Gope. They stated in their plaint all the 
relevant facts in connection with the case 
and asserted that there was a fraudulent con¬ 
spiracy between their judgment-debtors and 
Bhuban Gope as a consoquence of whioh they 
have suffered damages to the extent of 
Rs. 676-10-11. The Courts bolow had to 
deoide two questions first,whether'tho suit was 
barred by the provisions of Seotion 47 of the 
Civil Procedure Code ; aud, secondly, whether 
the conspiracy had been established entitl¬ 
ing the plaintiffs to the reliefs olaimed 
by them. The Court of first instanoo 
came to the conclusion that seotion 47 
did not constitute a bar to the plaintiffs’ 
suit ; but held on the evidenoo that the 
fraudulent conspiracy was not established by 
the plaintiffs ; and, in that view dismissed the 
plaintiffs’ suit as against defendants Nos. 1 
to 8, but deoreed the suit as against Bhuban 
Gopo. Bhuban Gope did not appeal but the 
plaintiffs appealed to the lower Appellate 
Court, their view being that they should have 
got a decree not only as against Bhuban Gopea 
but also as against defendant^ Nos 1 to 8. 
The learned Judge in the Court below came 
to the conclusion that section 47 of the Civil 
Proceduro Cods was a complete bar to the 
plaintiff s’ suit, and ho expressed an opinion 
that as the plaintiffs' decree was still an 
operative decree, the plaintiffs might even at 
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that stage apply for execution of their decree. 
He deolined to go into the question of 
fraud raised by the plaintiffs; and, in the view 
that seotion 47 constituted a bar to the plaint¬ 
iffs’ suit, dismissed the appeal. The plaint¬ 
iffs then applied to the executing Court 
asking that Court to vacate the order of 
the 3rd of September 1919 under the pro¬ 
visions of Seotion 151 of the Code and to 
allow execution of their decree. The Courts 
below, in the exercise of their inherent 
jurisdiction, have recalled the order of the 3rd 
of September 1919 and have allowed execu¬ 
tion to proceed. The defendants in the suit 
have moved this Court, under the provisions 
of section 115 of the Code. This application 
is Civil Revision No. 233 of 1923. The plaint¬ 
iffs, dissatisfied with the deoree passed by 
the lower Appellate Court, holding that their 
suit is barred under the provisions of section 
147 of the Code, have appealed to this Court 
and the appeal is Second Appeal No. 302 
of 1922. 


The question raised in Civil Revision No. 233 
of 1923 is a short one and may be disposed 
of at onoe. The order of the 3rd of Septem¬ 
ber 1919 was dated and signed by the Judge, 
lhat being so, there was no power, in my 
opinion, in the Court in the oxerciso of its 
inherent jurisdiction to recall that order. 

rnu^’ r> ^ * s P erfectl y clear on this point, 
lhat rule runs as follows : “ The judg¬ 
ment shall be dated and signed by tho Judge 
in open Court at tho timo of pronouncing it 
and, when onco signed, shall not afterwards bo 
a tered or added to, save as providod by section 
lo2 or on review”. It lias been urged by tho 
learned Vakil appearing for tho opposite party 
that the Court has inherent power to do 
Justice between the parties especially 
f 6 u° ^ lere keen an abuse of tho procoss 
of the Court. In my opinion there is no in- 
loront power in tho Court to do that which is 
Prohibited by the Code. Order XX, r. 3 con¬ 
stitutes a distinct prohibition on the part 
0 the Court to recall an order except under 
seotion 152 or on review. In my opinion thcro 
7» no Power in tho Court to recall the order 
0 the 3rd of September 1919. Civil Revision 
o. 233 of 1923 must accordingly bo allowed 
a nd tho orders of the Courts below must bo 
®ot.aside. The petitioners aro entitled to 
eir costs. Hearing fee two gold mohurs. 


I now como to the appeal. In my opinion tho 
decision of the learned Judge is erroneous and 
ought to be set aside. There is no challenge in 
thie suit upon tho order of the 3rd of Septem¬ 
ber 1919 and as a matter of faot no challenge 
oould possibly be thrown on that order. 
Bhuban Gope had undoubtedly attached the 
decree obtained by the plaintiffs as against 
the defendants. They were entitled to 
proceed under tho provisions of O. XXI, 
r. 53 of the Code and they did proceed 
under the provisions of that order. In my 
opinion there was nothing to prohibit tho 
adjustment between them out of Court. It 
was stated in the Executing Court that tho 
matter had been adjusted between them. That 
beiug so there was no option in the Court but 
to pass the order whioh it did on the 21st of 
June 1919. It was suggested to us by tho 
learned Vakil appearing for tho appellants 
that there is a distinct prohibition upon the 
judgmont-debtors adjusting tho decree out of 
Court and ho rolied upon O.XXI, r. 53, clause 
(G) of tho Code. In my opinion tho argument 
is unsustainable. R. 53 provides that, when 
a decroe-holdor attaches a decree obtained by 
his judgment-debtor against a third party, 
the attachment shall be made by a notioo 
by the Court which passed the decroo 
sought to be exeouted to the holdor of tho 
decree sought to be attached prohibiting him 
from transferring it or oharging the same in 
any way. This is the notioo upon tho holder 
of tho decroo sought to be attached ; and after 
receiving tho notice, it is impossible for the 
holder of the decroo sought to bo attached to 
transfer or chargo tho decree in any way. 
In tho case before us the holders of the decree 
sought to be attached aro tho plaiutiffs. Para¬ 
graph 6 authorizes tho Court to give notioo of 
the attachment of tho decree to tho judgmout- 
dobtor bound by tho decree attached and it 
provides that “ No payment or adjustment of 
the attached decroo made by the judgmont- 
debtor in contravention of such order aftor 
receipt oiinotioe thereof either through the 
Court or otherwise, shall bo reoognized by 
any Court so long as tho attachment remains 
in force.” The object of paragraph G is to 
prevent any adjustment of the decree between 
tho holder of tho decreo sought to bo attaohod 
and the judgmont-dobtor to tho prejudice of 
the bolder of tho decroo sought to lie execut¬ 
ed. Now the holders of tho decreo sought to 



902 


INDIAN OASES 


[1924 


NIDADAVOLU ACHUTAM V. VfiERINA SURAYYA 


bo attached in this case, as Iihave mentioned, 
are the plaintiffs and the judgment-debtors 
are defendants Nos. 1 to 8 ; and clause (6) of 
O. XXI, r. 53 would only prevent an 
adjustment of the decree as between the 
plaintiffs and defendants Nos. 1 to 8 bo the 
prejudice of Bhuban Gope who is the holder 
of the decree sought to be executed. That 
being so, paragraph 6 does not assist the argu¬ 
ment of the learned Vakil for the appellants. 
In my opinion, the decree obtained by the 
plaintiffs as againBt defendants Nos. 1 to 8 
having been attached by Bhuban Gope and that 
decree having been put into execution by 
Bhuban Gope there was no option in the 
Executing Court bub to pass the ordor which 
it did on the 21st of June 1919. 

How then does the matter stand ? Obvious¬ 
ly the quostion now raised by the plaintiffs 
could not have been agitated in a proceeding 
uuder the provisions of section 47 of the Code. 
The plaintiffs’ cause of action is that his de- 
oree has been satisfied by reason of a fraudu¬ 
lent conspiracy between defendants Nos. 1 to 
8 and Bhuban Gope. This obviously is a 
matter which could not have beon agitated 
under tho provisions of seobion 47 of the 
Code. In my opinion, provided the plaintiffs 
establish that there was a conspiracy between 
defendants Nos. 1 to 8 and Bhuban Gope, they 
aro entitled to succeed in tho action. The 
learned Judgo in the Court below has not ex¬ 
pressed any opinion on the question of fact 
raised by tho plaintiffs in tho plaint. Obvious¬ 
ly we cannot express any opiniou on tins 
question because this question must in my 
opinion, be decided by tho learned Judgo. 

In my opinion the decision of the learnod 
Judge is erroneous and ought to be set aside. 
I allow tho appeal, set aside the decree passed 
by the Court below and remand tho case to 
that Court for decision according to law. The 
appellants aro entitled to the costs of this ap- 
poal. The costs incurred in tho Court below 
will abide the result and will be disposed of 
by the learned Judge. 

Ross, J. —I agree. 

p_ d. Appeal allowed. 

N. H. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 937 of 1921 and 
Civil Revision Petition No. 612 of 1921. 

February 6, 1924. 

Present :—Mr. Justice Venkatasubba Rao. 

In S. A. No. 937 of 1921. 

NIDADAVOLU ACHUTAM and others— 
Defendants—Appellants 
versus 

VEERINA SURAYYA— Plaintiff- 

Respondent. 

In C. R. P. No. 612 of 1921. 

NIDADAVOLU ACHUTARAMAYYA— 
and another—Defendants—Petitioners 

versus 

NAVVAJI and another—Plaintiffs— 

Respondents. 

rieadings—NtU> case in Appeal—Hindu joint fami¬ 
ly—Fattier and sons—Suit for recovery oj mmey— 
Actual partition, pica of-Separation in eye oj law, 
whether maybe pleadcdin appeal. 

Where, in a oreditor3’e suit for reoovery of money 
against a Hindu father and sons in respect of certain 
business debts, a plea of tho tons of an actual out 
and out partition before suit between the father and 
themselves is negatived, it is not open to them in 
appeal to sot up a fresh oafe of division of status on 
the basis of a notice by one of the sons to the father, 
[p. vOS, col. 1] 

Second appeal against the deoree of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A. S. No. 7 of 1921 (A. S. 
No. 294 of 1920, on the file of the District 
Court, Godavari) preferred against the deoree 
of tho Court of the Principal District Munsif, 
Rajahmundry, in O. S. No. 316 of 1919. 

Petition undor section 115 of Aot V of 1908 
and section 107 of the Government of India 
Act praying tho High Court to revise the 
decree of tho Court of the Additional Sub¬ 
ordinate Judge of Rajahmundry, in A. S. 
No. 31 of 1021 (A. S. No. 348 of 1920, on the 
file of the District Court of Godavari) prefer¬ 
red against the decree of the Court of the 
Principal District Munsif of Rajahmundry, in 
O. S. No. 222 of 1919. 
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Mr. T. U. Krishnaswamy Aiyar, for the 
Appellants. 

Messrs. G. Lakshmanna and A. Satyanara- 
yana, for the Respondents. 

JUDGMENT .—This appeal arises out 
of a suit instituted for the recovery of a 
certain sum of money from the 1st defend¬ 
ant and defendants Nos. 2 to 4 who are his 
sons. The 1st defendant oarried on busi¬ 
ness in brass utensils and in the course of 
that business, became indebted to the plaint¬ 
iff. The debt was disputed by the 1st defend¬ 
ant, but the first Court found that his plea 
was false. Defendants Nos. 2 to 4 pleaded that 
before suit there was an out and out division 
between their father, the 1st defendant and 
themselves. The learned Distriot Munsif held 
in favour of the partition. In oonsequence of 
that finding, he dismissed the suit against the 
the sons giving effeot to the rule enunciated in 
PedaVenkann* v. Sriniv am Deeksh&tulu (l). 
The learned Subordinate Judge on appeal dis¬ 
agreed with the Distriot Munsif and found that 
there was in fact no partition. It was argued 
on behalf of defendants Nos. 2 to 4 that 
there was at any rate a division in st&tus, aud 
to prove it, they relied upon Ex. I, a nobioe 
which was sent by the 2nd defendant to the 
1st defendant. The Lower Appellate Court 
did, I think, give a finding that thero was no 
bon* fide severance at all effected. But I am 
not going to base my decision upon that cir- 
oumstanoo alone. Defendants Nos. 2 to 4 did 
not plead a division in status, aud I do not 
think that, in a case of this nature, they should 
be permitted to advance that plea for the first 
time in appeal. The claim was obviously a 
lust claim as the debt was incurred in the 
course of trade and it was not tainted with 
illegality or immorality and nevertheless the 
defendants might rely on any legal defence if 
it had been properly pleaded and thus defeat 
the olaim. But when the plea specifically sot 
U P was found to he false, they should not 
ho permitted in the circumstances to put 
forward in appeal a oaso not suggested 
in the written statement nor even at the 
trial. The difficulty that may ariso by 
the new plea being permitted to be advanced 

„ 0) 48 Ind. Can. 225 ; 41 M. 196 ; 22 M. L. T. 

: 88 M. L. J. 519; 6 L. W. 649 ; (191*5) M. W. 
N. 55. 


will become apparent by a perusal of the 
notice Ex. I. One of the questions that may 
arise is, was Ex. I intended to be given on 
behalf of the 2nd defendant alone or on be¬ 
half of the 2nd defendant and his minor 
brothers ? Seoondly, if it was intended to be 
also on behalf of the minor brothers, would it 
be operative so far as the shares of the 
minors are concerned? Then a question of faot 
may arise, was the severance in status effect¬ 
ed bona fide or was the object to defraud the 
plaintiff and other creditors ? These are con¬ 
siderations whioh would become relevant if 
the plea of division in status should be admit¬ 
ted. The defence taken by the defendants 
Nos. 2 to 4 having been found to be false, the 
plaintiff must have a decree. I, therefore, con¬ 
firm the decision of the Subordinate Judge and 
dismiss the Second Appeal with costs. 

It follows that C. R. P. No. 612 of 1921 is 
also dismissed but, in the oiroumstanoes, 
without costs. 

V. N. V. Appeal and 

N. H. petition dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 204-B of 1923. 

February 22,1924. 

Present : —Mr. Kinkhedo, A. J. C. 

VITHAL SINGn— Applicant 

versus 

AGARCHAND and others— non- 
Applicants. 

Civil Procedure Code {Act V of 1909), s. 115, 0. XXI, 
r. 9J, scope of -Application to set aside auction sale- 
interest oj applicant not disclosed—Dismissal of appli¬ 
cation, whether justified — Revision—Other remedy open 
—lligh Court, potoers of 

The plain moaning of the wording of r. 89 of 0 21 
of Civil Procedure Code is that tbo right to apply to 
have the sale set aside on making a deposit is oxorois- 
able by a person, who ha< acquired au interost in the 
property before the dato of Euie- Thu rulo does not 
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flay that do such application shall be entertained 
unless it discloses the nature of the interest, which 
entitles the applicant to make the application. If 
tho applioition therefore omits to disclose the inter¬ 
est, it is not suoh an omission as could prevent the 
Court from calling upon the applicant to disolose 
fjcbs on which ho bases his right to apply, [p. 905, 
ool. 1.] 

Though section 115 of the Civil Prooedure Code 
prohibits rovision in oases in which an appeal lies, 
aod revisfous should not be granted ordinarily where 
Porno other remedy has been provided, still, as the 
exorcise of tho power of revisions ia discretionary, it 
must be adapted to the oiroumstances of oaoh parti¬ 
cular oase. There are oaees in which justice requires 
intcrferonco in revision evon though another remedy 
is open to an aggrieved party, [p. 905, oole. 1 & 2.] 

Ntihanih v. Ksubai, 63 Ind. Oas. 46, relied on. 

Revision against the order of the Munsif, 
Jalgaon, dated tho 10th October 1923, in Mis¬ 
cellaneous Judicial case No. 52 of 1923. 

Mr M. D. Niyogi , for the Applicant. 

Messrs. A. V. Khare and TT 7 . R . Puranik , 
for tho Non-Applicants. 

ORDER. —This is a typical instance of how 
tho ends of justice oan be defeated by resort¬ 
ing to techicalities of prooedure and how the 
interests of judgment-debtors aro jeopardised 
by their ignorance of their legal rights and by 
their failure to take the right step in tho right 
direction and at the right time. The facts are 
sufficiently olear from the order undor revi¬ 
sion and need not he recapitulated here. One 
Motiram, who was a lessee of the fields put to 
auction on 4th July 1923, made an application 
accompanied by deposit of full amount of the 
docree, plus 5 per cent, commission payable 
to the auction-purchaser, and prayed that the 
auction bo sot aside. He mentioned in the 
application that ho was making the deposit 
on behalf of the judgment-debtor. Apparently 
his application was ono undor O. XXI, r. 89, 
of tho Civil Procedure Code. He, however, 
omitted to mention in his petition that he 
was a person holding an interest in the 
property sold by virtuo of a title acquired 
before such sale. This omission is at the 
root of all the evil which has put tho 
judgment-debtor to a loss. This applica¬ 
tion hears an order to Naib Nazir to receive 
tho deposit for payment to plaintiff under the 
initials of the Munsif, which is dated 4th 
July 1923. Tho 14th July 1923 was fixed aB 


the date for confirmation of the sale. On that 
day neither the judgment-debtor nor his lessee 
Motiram nor the auction-purchaser appeared 
in Court, Consequently the Court had not 
the means of ascertaining the capaoity in 
which Motiram made the deposit and applied 
for setting aside the sale. The Court, there¬ 
fore, proceeded to dismiss the application in 
the absence of Motiram, after recording, in 
the order-sheet, that the application did not 
mention, either, the authority under which, 
or, the interest in virtue of which, Motiram 
made the application. The sale was accord¬ 
ingly confirmed undor O. XXI, r. 92 of the 
Civil Procedure Code. Motiram, therefore, 
made an application on 19th July 1923. 
Mr. Shekdar, who was acting as the pleader for 
the judgment-debtor also signed the application 
but that application was summarily disposed 
of on 15th August 1923. It was framed as an 
application under section 151 of the Civil 
Prooedure Code. On 20bh August 1923 a joint 
petition was made by the judgment-debtor and 
Motiram for setting aside 'the previous orders 
confirming the sale, and for reviewing the 
orders rejecting the petitions. In this petition 
it was stated that Motiram made tho deposit 
and the application, dated 4th July 1923 
in his capaoity of a lessee of the judgment- 
debtor in order to protect his interest as 


such 

lessee. An 

inquiry 

into 

the 

facts 

was 

also prayed 

for. 

This 

application 

was 

strenuously 

opposed 

by 

the 

other 

party. 

The Court, 

therefore, 

after 

hear- 


ing all the parties passed orders on 10th 
October 1923 refusing to reconsider the 
orders already passed and to set aside 
the sale. It is against this order, dated 
10th October 1923, that tho judgment-debtor 
has filed this rovision, and, as against 
the order dated 25th August 1923, Motiram 
has filed Civil Revision No. 205-B of 1923. 
Both the applications have been heard together 
and this order will govern both of them. 

It is argued before me that I should nob 
entertain those revisions as the applicants 
have omitted to avail themselves of the re¬ 
medy of appeal as provided by O. XLIII. 
r. 1 (j) of the Civil Procedure Code, and 
further beoause the applicants were negli¬ 
gent in the assertion of their rights and 
caunot take shelter under the plea of 
ignorance of law and prooedure. I would 
certainly have upheld this contention had 
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it not been for the faot, that grave in¬ 
justice has been done to the defendant, 
Vithalsing in the matter of confirming the 
sale, even though the Court had accepted a 
deposit of tbe decretal amount on 4th July 
1923, and that the Court declined to investigate 
into the causes which led to tbe mistake ox- 
omission in drawing up the first petition dated 
4th July 1923. I think that the plain mean¬ 
ing of the wording of r. 89 of O. XXI of Civil 
Procedure Code is that the right to apply to 
have the sale set aside on making a deposit is 
exercisable by a person, who has acquired an 
interest in the property before the date of 
sale. The rule does not say that no such 
application shall be entertained unless it dis¬ 
closes the nature of the interest which entit¬ 
les the applicant to make the application. If 
the application therefore, omits to disclose, the 
interest, it is not suoh an omission as could 
prevent the Court from calling upon the ap¬ 
plicant to disclose facts on which he bases 
his right to apply. I think, therefore, that 
applying the analogy of a plaint which is de¬ 
fective in some particulars, to this applica¬ 
tion, the Court ought to havo ordered 
it to be amended and not rejected it in 
the manner done by it on 14th July 1923. 
When, on 19th July 1923 the Courts 
inherent jurisdiction was invoked the Court 
ought to have at least examined Motiram 
with a view to ascertain from him how 
| a F hiB . application, dated 4th July 1923 
ell within tho category of the application 
which could be made under O. XXI, 

J. °* Civil Procedure Code. Instead ot 

°ing so, the Court threw out tho application 
on a technical point. The failure to exercise 
p B Jurisdiction under section 101 of tho Civil 
rocedure Code has worked great hardship on 
*ho ludgment-dobtor and his lessee. This 
na urally led tho judgment-debtor and his 
esseo to again move tho Court to reconsider 
8 previous orders and to hold an invottiga- 
ion. But even then tho Court was slow to 
Permit, tho omision to be supplied, or, the 
mistake corrected. I am, therefore, of opinion 
~ at following tho precedent of Xilknnth v. 

'!) (Civil Revision No. 41 of 1920) 
wnich lays down that though section 115 of the 
lV1 Procedure Code prohibits revision in 
aBes ln which/an appeal lie6, and revisions 

(f) 68 Ind. Gas. 4G. 

I C-114 


should not be granted ordinarily where some 
other remedy has been provided,still, as the ex¬ 
ercise of the power of revision is discretionary, 
it must bo adapted to the ciroumstances of each 
particular oase and that I must interfere 
whore necessary. There are cases in which 
justice requires interference in revision even 
though another remedy is open to an aggriev¬ 
ed party ; much more so would the ends of 
justice nacessitate such interference where no 
other remedy is available to tho judgment- 
debtor in view of the express prohibi¬ 
tion contained in Sub-rule 3 of r. 92, 
of O. XXI of (Civil Procedure Code) as 
is tho case here, as held in Gojrajmati 
Teorain v. Saiyid Akbar Husain (2) 
I, therefore, set aside the orders dated 10th 
October 1923 and 15th August 1923 res¬ 
pectively and direct the lower Court to enquire 
into the allegations, and dispose of tho appli¬ 
cations dated 4th July 1923, 19th July 1923, 
and 20th August 1923 according to law. Tho 
latter two applications may be treated as sup¬ 
plying the defects that may bo existing in 
tbe main position dated 4th July 1923. The 
auction purchaser as also tho decrec-holdor 
should, be given opportunity to answer tho 
allegations of the applicants. If the Court 
finds, after full investigation, that Motiram 
was. at tho dato of bis application, a lessee 
whose interest as such iossoo was created 
prior to tho date of auction sale, tho sale will 
havo to be set aside, and tho case struck oil as 
fully satisfied by virtue of the deposit 
rnado into Court. Thu subsequent applications 
dated 19th July 1923 and 20tb August 1923 
not being made within 30 days of tho date of 
salo would not by themselves help tho judg¬ 
ment-debtor to havo tho sale set aside under 
(). XXI, r. 89, Civil Procedure Code. There 
is. however, nothing to prevont, the Court 
from treating thorn as applications for 
recording and certifying the paymont under 
O. XXI r. 1, Civil Procedure Code, of 
money duo under tho decree already deposit¬ 
ed into Court on 1th July 1923 and the 
applicants from usking the Court to sot 
asido tho order confirming the salo as having 
been passed without jurisdiction, on the 
ground that the decree was satisfied, and 

(2) 23 A. Iff. ; 2 M. L. T. 47 ; 9 Bora L. 11. 89 ■ 

17 M. L. J. 112 ; b C. L. J. Is8 ; 11 O. W. N. 893 (P. 
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consequently the very foundation of the 
power of the executing Court to confirm the 
sale had disappeared, as held in Nilk&nth v. 
Yeshwant (3). With these remarks I allow the 
applications and remand the case for decision 
according to law. I allow Rs. 20 as pleader’s 
fee in each case. 

N. n. Revision allowed. 

(3) G5 Ind. Can. 931 ; 13 N. L. R. 134, 11922) A. I. 
R.(N)248. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 62 

of 1921. 

March 10, 1921. 

Present'. —Mr. Justice Jwala Prasad. 

MULLIK MOKHTAR AHMED— 

Appellant 

versus 

MUSAMMAT BIBI RAHIMUNNISA 
BEGUM -Respondent. 

Court-Fees Act (Vll of 1887) s. 6 — Appeal against 
mesne profits —Ad valorem Court .fee paid tn mam 
appeal—Court-fee payable. 

A(l valorem Court fee is payable iu an appeal 
against the amount of mesne profits fixed m execu¬ 
tion proceedings even though the appellant has 
alroady paid Ad valorcm Court-fee m an appeal in 
tho main oaeo wtaioh has been deoided against him. 
[p. 'JOG, col. 2 & p. 'J07, col. 1.] 

Mr. Hasan Jan for the Appellant — 

ORDER —This is an appeal from an order 
passed in execution after overruling the objec¬ 
tions of tho judgment-debtor under section 47 
of tho Code of Civil Procedure. The appellant 
has paid Rs. 2 on the memorandum of appeal, 
whereas according to the Stamp Reporter ho 
ought to pay Rs. 195 more calculated on tho 
amount involved in this appeal. The appel¬ 
lant disputes the correctness of the amount 
fixed by the Court below as due under the de¬ 
cree sought to he executed. Ho objects to the 
payment of the additional sum demanded by 
tho Stamp Reporter and the matter has, there¬ 


fore, been referred to me as Taxing Judge 
under section 5 of the Court-Fees Act. 

The appellant questions the liability to pay 
the additional Court fee on two grounds : (1) 
that he had already paid in Miscellaneous Ap¬ 
peal No. 241 of 1920 a Court-fee of Rs. 215 
calculated on Rs. 3,762-6-0, the amount of 
interest which was objected to by him in that 
appeal, and (2) that it being a Miscellaneous 
Appeal from an order under Section 47 of the 
Code of Civil Procedure a Court-fee of Rs. 2 is 
sufficient in accordance with the Government 
of India Notification No. 4344 S. R. dated the 
6th October 1893. 

As to the first, the matter was complicated 
in argument by reference to the decision of 
the Taxing Judge in First Appeal No. 117 of 
117 and the case reported in Kanchan Man- 
dar v. Kamala Prosad Chowdhunj (1) whiob 
was followed in the former case. None of these 
cases seem to apply to tho present case inas¬ 
much as the Miscellaneous Appeal No. 241 of 
1920 has beon disposed of and is no longer 
pending. Whatever relief the appellant claim¬ 
ed in that appeal has been sot at rest by the 
decision therein. Ho now wants a fresh 
decision arising out of the judgment of the 
Court below. He cannot possibly contend 
that tho decision of this Court with respect to 
the amount of interest involvod therein opera¬ 
tes as res judicata with regard to the same 
amount in the present case, for then his appeal 
will be incompetent. In respect of that 
decision he contends in tho present appeal that 
the Court below is wrong in fixing the amount 
due under the decree. He, therefore, questions 
in the present appeal the correctness of the 
decision of tho Court below as regards the said 
amount and to that extent he must pay the 
Court-fee. He wants another decision of the 
Court. The time of the Court spent in the 
former appeal is now long passed aod, there¬ 
fore, the appellant is liable to pay the Court-fee 
now demanded of him iu order to enable him 
to invoke the assistance of the'Court to adjudi¬ 
cate upon the dispute raised by him in fc “ e 
present appeal. 

As to the second objection, it is sufficient 
to refer to the Government of India Notific¬ 
ation No. 4344 S. R., dated the 6th Ootober 
1893, relied upon by the appellant, in order 

(1) 15 Ind. 0a*. 572 ; 16 C. L. J. 564. 
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to show that it has no application to the case 
of mesne profits or interest fixed in execution 
proceedings and an appeal from an order fixing 
the amount of interest or mesne profits must 
bear Ad valorem Court-fee. The matter has 
been set at rest by the decision of this Court 
in Tarapada Mitra v. Jagadamba Kumari (2). 

The question referred to me by the Taxing 
Officer is “whether the appellant is absolved 
from payment of Court fee of R6. 195 On this 
appeal by reason of his payment of the Court- 
fee of Rs. 215 in Miscellaneous Appeal No. 
241 of 1920, decided on the 16th December 
1920.” I would answer this question in the 
negative and hold that the appellant is liable 
to pay the additional Court-fee demanded. 

N. H. Reference answered in the negative. 

(-2) 52 Ind.Gas. 802 ; 6 1*. L. J. 295. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1516 op 1922 
February 28, 1924. 

Present: —Mr. Justice Mukerji. 

mst. ZAITUN and Another—Defendants 

Appellants 

versus 

SIIAIKH KOMMAL and Another - 
Plaintiffs and Defendants— 
Respondents. 

Mohammadan Law—Shia Law—Females — ilar- 
riage—Majority— Puberty. 

Under the Shin Mohammadan law a fomalo is 
ooDBidered to have attained majority ior the purposo 
°1 giving oonaont to marriage od attaining puberty 
and in tho absence of evidence tho age has to ba 
oonsiderod. [p. UD8, ool. l.j 

^eoond Appeal from the decree of Subordi¬ 
nate Judge, Jaunpur, dated the 26th September 
1922, 

Mr. J. M. Banerji, for the Appellauts. 

Mr. S. A. Haider, for tho Respondents. 

JUDGMENT. —This appeal arises out of 
a suit for restitution of conjugal rights. Tho 
respondent No. 1 was the plaintiff in tho Court 


of first instance and the defendants were three; 
the defendant No. 1 Musammat Zaitun was 
the alleged wife, the defendant No. 2 her pa¬ 
ternal uncle and the defendant No. 3 her pa¬ 
ternal grandfather. The father of the girl is 
dead. The plaintiffs’ oase was that he marri¬ 
ed the girl on the 21st of September 1918, and 
went away to Caloutta. On ooming back, he 
wanted that his wife should come and live 
with him but her unole and grandfather pre¬ 
vented her from coming to him. 

The unole of the girl did not enter appear¬ 
ance. The defendant No. 1 was described in 
tho plaint as a major and her age was given as 
19 years. It was objected to on her behalf 
that.she was a minor and thereupon, the 
plaintiff obtained the appointment of her 
grandfather as her guardian for this suit. 
Two written statements were filed, one 
on behalf of the defendant No. 1 and the 
other on behalf of her grandfather. In both 
the written statements it was denied that 
there was any marriage and it was further 
stated that tho plaintiff was in collusion with 
the girl’s uncle who wanted that tho girl 
should marry the plaintiff. The Court of 
first instance dismissed the suit holding that 
the marriage had not been proved. 

There was an appeal and it was heard by 
the learned Subordinate Judgo of Jaunpur. 
It appears that evidence was led on behalf of 
the plaintiff to show that, tho girl also had 
consented to the marriage, besides evidence 
showing that the marriage had taken place 
with : the consent of her grandfather. The 
loarned Subordinate Judgo romarkod that, in 
most cases, tho taking of consent was really a 
matter of form and this formality bad boon 
gone through, whothor or not the consent 
was required under tho law. Ho further 
found that the girl was of 12 years of ago at 
the time of the marriage and that, the marriage 
had been performed with tho consent of her 
grandfather. Lie also found that the story of 
the girl having consented to the marriage was 
not established. 

In this Court only one plea has beon urged 
and it is this. Under tho Shia Law a girl is 
supposed to have attained puberty or majority 
for the pirposeof marriage, at tho age of 9 
and that, therefore, as the finding of the Court 
below was that tho girl did not consent to the 
marriage and she was 12, the marriage was 
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invalid. On the question as to what is the 
Shia Law on the point, two authorities have 
Been relied upon, namely, Baillie's Digest, 
Volume II, page 96 and Tyabji’s Muhamma- 
dau Law, 2nd edition, page 9J. 

On behalf of the respondent it has been 
urged that, according to the written state¬ 
ments of the defendants No. 1 and her 
grandfather she was only 10 at the date 
of the tiling of the written statements 
aud that, therefore, she must have been below 
9 at the date of the marriage. Reliance has 
also been placed on the evidence of the Assist¬ 
ant .Surgeon who examined the girl and 
stated that shu was 12 in -.larch 1922. That 
gentloman, it appears, also said, that tho sigos 
of puberty were just coming out. The learned 
Counsel for tho respondent relies on the state¬ 
ment ol law to be lound in Amir Ali's Muham¬ 
madan Law page 323, 4th edition. Volume II. 
There, it is stated that, both among tho 
Hanatis and Shi as alike, the girls attain 
majority on tho completion of 15th year, un¬ 
less there is any evidence to show that puberty 
has been attained earlier. 

It appears to mo that, it is not necessary 
for me to doicido which of the two kinds of 
opinion is the more authoritative on tho poiub. 
It appears to me that the rule relates to 
presumption ’ and nothing more. All author¬ 
ities are agreed that it is really the appear¬ 
ance of signs of puberty that is the determin¬ 
ing factor and, in tho absence of evidence to 
tho contrary, the presumption of law lias to be 
given effect to. lu Bailiio s Digest the loot- 
note says “ Puberty is established by natural 
signs, which it is unnecessary to mention, or 
by age, which is fifteen years iu males, aud 
nine in females. As 1 have said, the deter¬ 
mining factor is puberty and in tho absence 
of evidence, the ago lias to be considered. 
Tho Assistant Surgeon lound in 1922 that, 
the signs of puberty were just appearing. 
This would clearly mean that three years 
earlier the girl had not attained puberty. 
This is something which is very very definite) 
aud can be acted upon. 1’hero is no finding 
by tho learned Subordinate Judge that, tire 
girl had or not attained puberty. It is open 
to mo to come to a conclusion on Sue point, 
on evidence, under section I0J of the Code oi 
Civil Procedure. When you have got n solid 
lact no question of presumption arises. It 


follows that Musammat Zaitam had not 
attained puberty when she was married and, 
therefore, the question of her consent was 
mmaterial. 

I hold that the marriage is valid according 
to Shia Law. The appeal, therefore, fails and 
is hereby dismissed with costs which will 
inolude Counsel’s fee on the higher scale. 

N. H. Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 308 op 1924. 

April 9, 1924. 

Present :—Mr. Justice Das and 
Mr. Justice Ross. 

BABU RAM MANDAR-Defendant- 

Appellant 

versus 

MAHARANI NAW LA K LIB A IT- -Plaintiff 

Respondent 

Court-Fees Act—VII of (1887) S. 6—Appeal affainst 
mesne profits Ad valorem Court fees already paid in 
main <i pp ui — Court-fee payable. 

Where the appellant, ha9 already paid ad- valorem 
Court-foe on memo profits claimed by tho plaintifi 
against him in tho appeal in the maiu oa?e, he is not 
liablo to pay ad valorem Court-fee agaiu in an appeal 
against an order ascertaining and deoroeing ascer¬ 
tained memo profit) against him. [p. 90'J, oof. 2.J 

Mr. S. K. Mitter, for the Appellant. 

The Government Pleader, for the Respondent. 

JUDGMENT. 

Ross, J. —The facts of this case are those. 
Tho plaintiff brought a suit for possession and 
mesne profits valuing the land at Rs 775 and 
tho mesne profits at Rs. 4,696-8-3. Tho suit was 
decreed for possession and it was direoted that 
the amount of mesne profits should be ascer¬ 
tained. Against this decree an appeal was 
made to the High Court on which full Court- 
lee was paid. That appeal was dismissed. 
Then tho mosne profits were ascertained to be 
Rs. 1,604-10-3. T he defendant appealled against 
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that deoree to the District Judge and has 
preferred a seoond appeal to the High Court. 

The Stamp Reporter is of opinion that the 
memorandum of the appeal to the District 
Judge, which bore a Court-fee of 8 annas was 
under-stamped and should have been stamped 
with a Court-fee of Rs. 130. 


The question is whether chat opinion is 
correct. 


The learned Counsel for the appellant con¬ 
tends that full Court fee on the claim for 
mesne profits had already been paid and that 
be should not be required to pay again. He 
rolies on the decision in Kanchan Alandar v. 
Kamala Prosad Chowdhury (1) where the 
facts were similar to the faots ot the present 
oaso ; and it was decided that the defendant 
could not be called upon bo pay Court fees a 
second time. 


Tho learned Government Pleader refers to 
section 6 of the Court Poes Aot and contends 
that on this memorandum of appeal tho proper 
Court lee must bo paid. Bub the question for 
decision is whether tho Court feo demaudable 
has uot in fact boon paid already by tho Court 
fee on the original memorandum of appeal ; 
and it was that question which was decided in 
Kanchan Maudal’s case. The ground of tho 
decision was that the Court leo bad been paid 
and that it should not be paid a second time. 
Section G, therefore, does uot help towards a 
decision. The deoison in Kanchan Alandar 
v. Kamala Prosad chowdhury UP was sought 
to bedist.uguished on tho ground that, in that 
case, tho first appeal was etui peuuiug before 
the Court when the 6econu appeal was hied 
andd that appears to have been adopted as a 
ground of distinction by tho learned Taxing 
Judge in Miscellaneous Appeal No. 62 of 1921, 
mulUk Alukhtar Ahmad v. Musammat iiibi 
lio-hvnunnua Lcyum, decided on tho 10th 
laroh 1921. Now that was uot tho ground 
on whioh tho decision in Kanchan Alaiular 
v. Kamala Prosad Cliowdhury UP proceeded 
and when it is examined it does uot appear 
to be a valid ground ot distinction. Whether 
he two appeals aro pending simultaneously 
or one has been disposed ol beloro tho 
second is filed, oauuot, in my opinion, 
make any ditlerouce. il, as has been 6ug- 


U) 10 Ind. Lad. 572 ; 1G L. L. J. 5G4. 


gested, the Court fee is paid for the Court's 
time, then the time of tho Court must 
be devoted to tho question, whether the 
two cases are heard at the same time or 
one after the other. The amount of mesne 
profits is a separate question which must be 
separately dealt with, and it can mako no 
difference whether the question of the amount 
of mesne profits is debat d at the hearing of 
the main appeal or at a later date. The 
time of tho Court must be devoted to it 
equally in either case. I am unable to 
6nd auy valid grouud ol distinction between 
tho facts in the pro6ent case and the facts in 
Kanchan Alandar v. Kamala Prosad Chow¬ 
dhury (1). Tho appellant had paid tho Court feo, 
and in fact more than the Court feo, payable 
on tho amount of the decree for mosno prfits 
against which he appeals, and I can seo no 
reason why ho should be required to pay 
again. When he first appealed, the amount 
of mesno profits had not been ascertained but 
had only been only been ordered to be ascer¬ 
tained. The feo was paid on the amount at 
which the plaintiff estimated tho mesne 
profits. This turns out to be much more than 
tho mesne profits actually awarded. There¬ 
fore, tho appollaut has really paid more than 
tho decree tlmt has now been mado against 
him would havo necessitated. 

There is a further reason agaiust requiring 
the appellant to pay an additional Court fee on 
the memorandum of appeal beloro the District 
Judge. That appeal was incompetent. Tho 
District Judge had no jurisdiction ; the appeal 
lay to the High Court. The memorandum of 
appeal ought to have been returned to tho 
appellant by the Pistrict Judge, and if ho had 
done so, the appellant would havo been ablo to 
file the appeal hero on the same Court foe. In 
my opinion, therefore, no further Court feo 
should lie required from tho appellant. 

The appellant i6 entitled to tho costs of this 
hearing : hearing fee two gold mohurs. 

Da6, J.— 1 agree. 

N. il. 
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MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 3033 

of 1923. 

December 13, 1923. 

Present: —Sir Walter Salis Schwabe, K. C., 
Chief Justioe, and Mr. Justice Bamesam. 

THE OFFICIAL ASSIGNEE OF MADRAS 

AND ANOTHER—PETITIONERS 

versus 

THE OFFICIAL ASSIGNEE OF 
RANGOON— Respondent. 

Presidency Towns Insolvency Act (III of 190)), ss. 7, 
3G —Official ‘ssignee, fraudulent transfer by—Insol¬ 
vency Court, power of, to order reconveyance. 

An Insolvency Court has, under seotions 7 and 
96 o! the Preaidonoy Towns lnsolvonoy Aot, power 
to order the purohaser of the insolvent's property by 
means of a fraudulent conveyanoo from the Offioial 
Assignee to reoonvoy and revert in a substituted 
Assignee tho property so fraudulently acquired, 
[p. U10, ool. 2.j 

lnrc Ulolton Mark\. Davis, (1674) 9 Ch. App. 192 
at p. 210; 43 D. J. 13. K. £9 ; 29 L. T. 757; 22 W. R. 
225, followed. 

Petition praying that in tho circumstances 
stated therein tho High Court will be pleased 
to issue an order directing that O.. . Appeal 

No. 27 of 1918 preferred to the High Court, 
Appellate Juriediofciou against tho judgment 
and order of the Honourable Mr. Justice 
BakcweU. dated 23rd April 1918 made ml. P. 
No 83 of 1917, on tho file ot the High oourt 
in its insolvency Jurisdiction may bo revived 
and reheard, (2) that the agreement to sell 
and the sale-deed executed by the Offioial 
Assignee of Rangoon, tho respondent horein 
in favour of M. Guruswamy Naidu, be ad¬ 
judged as void, and that M. Guruswami Naidu 
be directed to deliver up the sale-deed, dated 
29bh May 19 9, duly cancelled and to deliver 
possession of the properties to the Official 
Assignee of Madras, the 1st petitioner herein. 

Messrs. G. Krishnaswamy Aiya-r and U. 
Swaminatha Aiyar, for the Petitioners. 

Messrs. T. H. Venkatarama Sastry, L. S. 
Veeraraghaoa Atyar and Ii. S. Sankara Aiyat, 
for tho Respondent. 


ORDER. 

Schwabe, C. J. —This is an application 
to review and rehear O. S. A. Nos. 27 and 28 
of 1918 and further to declare that the agree¬ 
ment to sell certain properties of the 
insolvent by the Official Assignee of Rangoon, 
dated the 25th February 1918 and the sale 
of the ;29bh May 1919 in favour of the 
zemindar of Naikarapathi are void as against 
the creditors. This Court has in C. M. P. No. 
3032 of 1922 passed orders with the result 
that the insolvency in Madras which had 
previously been annulled has revived. The 
orders to which O. S. A. Nos. 27 and 28 of 
1918 referred were orders of Bakewell, J., 
refusing in effeot to stay the sale of this 
proporby, and they were passed and confirmed 
by this Court in order that the whole matter 
might go to Rangoon and be deoided there as 
the whole insolvency was in effeot then 
transferred to Rangoon. Under the circum¬ 
stances, tho right order is that those two 
appeals be revived and that the application 
dated the 14th 1 March 1918 be remanded to the 
Insolvency Court here at the Game time. The 
real question m issue is whether or pot this 
sale is void as against tho Official Assignee in 
Insolvency. It is alleged that the properties 
sold were grossly under-valued ; it is alleged 
that the sale is fraudulent and it is alleged 
that the Offioial Assignee who effected the 
sale himself acted fraudulently in tho matter. 
All those matters will be questions to be 
considered by tho Court that hears this peti¬ 
tion. It is nob possible for us to hear and 
determine these matters, because we are 
sitting as an Appellate Court and we have at 
persent no order of the Original Court in 
Insoveucy expressing the views of that Court 
as to whether this 6&lo is good or bad, ana 
when sitting as an Appellate Court in lnso - 
venoy we do nob as a rule hear matters ©seep 
by way of appeal from the Original 
sitting in insolvency. Nowit is argued tba 
the Insolvency Court here has no jurisdiction 
to hear and determine this matter and that 
it is Decessary that the matter should be de¬ 
termined by a suit and not on motion in inso - 
venoy. I do nob agree with that view. I jr in , 
that it has jurisdiction under the oomhi ne .^ 
effeot of sections 7 and 36 of the 
denoy Towns Insolvency Act; and the rule 1 
England, though there has been some dive 
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gence of opinion on this point there, is to be 
found clearly stated in reference to cases of 
this kind in In re Motion Mark v. Davis (1) 
thus. 

“ If a Court of Bankruptcy finds property of 
the bankrupt in the hands of a purchaser 
with notice of fraud, to whom it has 
come by a fraudlent conveyance from an 
assignee in bankruptcy, it may woll hold 
that it has power to order such purchaser 
to reoouvey and revert in a substituted 
assignee the property so fraudulently ac¬ 
quired.” 

It will be a saving of costs to everybody 
concerned to refer, except so far ae we have 
disposed of it, this C. M. P. No. 3033 to the 
Insolvency Court. As far as I understand the 
case is quite ready for trial and in faot it was 
proposed to proceed with the matter hero to¬ 
day. It will open to the Judge sitting in 
insolvency to make any order which he may 
think fit as to the dato of the trial or produc¬ 
tion of documents or anything of that kind. 
The costs of this application will be oosts in 
the motion in the Insolvency Court. The 
Official Assignee’s oosts of this C. M. P. 
No. 3033 will, in the first instauce, come out 
of the estate, and the rest will follow the 
event in the Insolvency Court. 

No order on the other petitions filed with 
this viz., 1868, 1933, 1913, 2016, 2185 and 
1930 of L923 without prejudice to any orders 
that may bo passed on them on the Original 
Side. 

I sanction the receipt by the Bench Clerk 
who is in charge of this case any remunera¬ 
tion that the Official Assignee may think pro¬ 
per for work dono by him out of Office hours. 
If all parties agree that they prefor this 
matter to bo determined by a suit on the 
Original Side rather than by garnishee pro¬ 
ceedings in Insolvency it is open to them to 

apply. 

Ramesam, J. -I agree. 

K. 3. D. 

0) (1971) 9 Ch. App. 192 at p. 210; 43 L. J. B. K. 
69; 2 j L. T. 767 ; 22 W. K. 225. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 207, B of 1922. 

April 14, 1923. 

Present :— Mr. Prideaux, A. J. C. 

ANWAR KHAN— Applicant 
versus 

YAKUBKHAN and 2 Others— 

Non Applicants. 

Civil Procedure Code {Act V of 1908), s. 115, O. VI 
r. 17— Amendment cf plaint — Interlocutory Order- 
Revision—General rule. 

Order VI, r. 17, Civil Procedure Code gives the 
Court great powers to permit either party to alter or 
amend his pleadings at any stage of tho proceedings 
and the matter of amendment is within the discretion 
of the presiding Judge, [p, 912, ool. 2.] 

An order allowing an amendment of plaint is not, 
thereloie, open to revision under seotion 115 of tho 
Civil Prooodure Codo. [p 912, ool. 2.] 

It is not usual to interfere in revision with inter- 
locutory ordors beoiuse though there may bo no im¬ 
mediate appeal against such ordors, a romedy is sup¬ 
plied by seotion 105, Civil Prooedure Code, whioh 
provides that suoh ordors may be made a ground of 
objeotion in tho appeal against the final deoree. 
ip 912, ool. 2.] 

Application for revision of tho order of tho 
Additional District Judge. Akola, dated tho 
16th November 1922, in Civil Suit No 2 of 
1921. 

Dr. Gour and Mr. G. 1*. Deshmukh, for the 
Applicant. 

Messrs. V. Bo*e, P. N. Budra, A. V. Khare 
and M. B. Bahdc, for the Nou-Applicants. 

ORDER —This is the sixth application in 
revision made by tho applicant Anwar Khan 
during tho trial of suit No. 2 of 1921 iu tho 
Court of tho Additional District Judge, Akola. 
The facts aro these. As tho son of Mahomed 
Khan the brother of Anwar Khan’s father 
Hussain Khan, the plaiutiff claimed a half 
share in the property mentioned in Schedules 
A and B attached to tho plaint, and asked for 
a declaration that ho has that share and wants 
partition of that half share. lie also asked 
for payment of Rs. 10, 500 on account of his 
half sharo ofiprofits of tho joint property for 
years prior to.'the institution of tho suit, for 
income’ falling to his sharo accruing from tho 
date of suit until delivery of possession, for 
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costs and any other relief the Court deemed 
proper. 

Defendant No. 1 in a written statement dated 
22nd -Tune 1920 pleaded inter alia that without 
prejudice toother defences “ if the Court wore 
to hold that the change in the Dame of the shop 
on the hooks of 1874 indicates partnership, then 
the capital being nothing but Hussou Khan’s 
concern from 1862 to 1873, this Court he 
pleased to make an account of the capital with 
reasonable interest at annual rates (rests ?) 
and to order payment of the same to defond¬ 
ant No. 1 before the estate be divided. 
Partnership even if auy having been termina¬ 
ted in 1891 on tho death of Hussen Khan, the 
present suit of plaintiff is barred by limita¬ 
tion. 

This question of partnership is referred to 
in issues Nos. 4, 6,7, 14 and 15. After the case 
had boon closed for argument tho plaintiff put 
in an application asking for amendment claim¬ 
ing in tho alternative the following reliefs:— 

“1. It should be declared that the plaintiff 
has half share in the several partnership 
concerns of tho shop in question which 
was originally styled ' ITusson Khan 
Mahatmnad Khan and which was owned 
after the deaths of ETusen Khan and 
Malnunmad Khan by their heirs. 

"2. The partnership should be declared by 
tho Court as dissolved on tho dato to be 
fixed by it, and a receiver should be 
appointed to realiso outstanding debts of 
the shop. 

"3. Au account should bo taken of the 
partnership assets and property, and 
possession of tho plaintiff’s half share of 
the property should be delivered to him.” 

Tho lower Court has allowed this amend¬ 
ment holding that the alternative pleas now 
raised involve merely a matter of construction 
of tho facts sot out in para. 1 of tho plaint and 
the amondmout did not involve the introduc¬ 
tion of any now allegation of facts. The Court 
held tho proposed amendment did not in any 
way change tho character of tho suit as even 
after the amendment it continues to be a 
suit lor plaintiff’s half sharo in tho property. 

It hold that under (). VI, r. 17, an amend¬ 
ment can he allowed at auy stage of tlie suit 
and further tho amendment did not work 


injustice to the other side as it was necessary 
to determine the real question in controversy 
between the parties. The amendment was 
granted and against that order the present 
application has been filed. 

A preliminary objection has been raised to 
the hearing of this application. It is contended 
for the non-applicants that a revision can only 
be granted for the reasons enunciated in sec¬ 
tion 115, Civil Procedure Code, and in the pre¬ 
sent case the subordinate Court caunot be said 
to have exercised a jurisdiction not vested in it 
by law or to have failed to exercise a jurisdic¬ 
tion so vested or to have acted in the exercise 
of its jurisdiction illegally or with material 
irregularity.Tbere seems to bo some force in this 
argument. Order VI, r. 17, gives a Court great 
powers to permit either party to alter or amend 
his pleadings at any stage of tho proceed¬ 
ings and, therefore, the matter of amendment 
is one within the discretion of the presiding 
Judge aud it cannot be said that the Judge in 
this case exercised jurisdiction not vested 
in him by law or failed to exorcise a jurisdic¬ 
tion so vested, nor can it be justly said 
that in allowing tho amendment tho Judge 
of the lower Court has acted in tho exorcise 
of his jurisdiction illegally or with material 
irregularity. 

Another point is, it is not usual to interfere 
in revision in the case of interlocutory orders 
because though there may be no immediate 
appeal against such an order a remedy is 
supplied by section 105, Civil Procedure Code, 
which provides that suoh orders may be made 
a ground of objection in the appeal against the 
final decree. If this question of partnership 
is decided in favour of tho present applicant 
there will be no need iu auy appeal against the 
final decree to enter into the correctness of 
tho amendment. It seems to me that the 
amendment followed what bad already been 
raised in tho suit and, therefore, there is 
nothipg wrong in allowing it. 

It is further contended for tho applicant that 
he should have been given costs up to date if this 
amendment was to he allowed. I cannot see 
the justice of this. Ho has been given Rs. 40 
for tho hearing whioh the entertainment of 
the application necessitated. The final argu¬ 
ments in the case have yet to come and in any 
case the costs of that and the costs that went 
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before would be governed by the result of the 
suit. 

I dismiss this application for revision with 
costs fixing pleader’s fee at Re. 15. 

G. R. D. Application dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 271 of 1924. 
March 27, 1924. 

Present : —Mr. Justice Das and 
Mr. Justice Ross. 

BASUKI BEHARY PANDEY and others— 

Appellants 

versus 

CHATTER PANDEY and others— 
Respondents. 

Court-Fees Act yVII of 1870), s. 7 -Hindu joint 
Jamtly—Suit for partition—Cmrt-fee payable. 

A suit for partition of Hindu joint family property 
even where the properties stand in the name of 
different members of the joint family does not 
require ad valorem Court-fee. 

In theoaaeof a Hindu joint family, the possession 
01 one member is the possession of all. 

£tamp Refornce. 

ORDER. —Wo are unable to agree with 
the view taken by the Stamp Reporter. 

l'he suit was a simple suit for partition and 
so far as the sohedulo 2 properties are con¬ 
cerned they stand in the name of the different 
members of the joint family. The Stamp 
Reporter says as follows “ But the Courts 

,7 ha ^ e concurrently found that the 
schedule 2 properties wore acquired in the 
name of various dofendantB and the lower 
Appellate Court has furthor found as a fact 

a the sohedulo 2 properties wore shown in 

e names of defendants in tho revisional Set- 

em° n t Record. That may be so ; but the 
settlement Record docs not docido any question 
oi title between the parties, although it does 
*in° W f P r °P‘ J rtios were in tho posses- 

t> ? • ^L r0Dt mom bera of tho joint family. 

ll . 1 18 the case of the plaintiffs in the plaint 
hh (. , famil y ’ 9 joint, and it is well settled 
where the family is joint the possession 
01 one is the possession of all. I know of no 
I C-U6 


authority whioh entitled the Stamp Reporter 
to determine the question of Court-feeB by 
reference to what is afterwards decided by the 
Court. If the plaintiffs’ oase is untrue, it must 
fail, but I know of no authority whioh entitles 
the Court to compel the plaintiff to pay Court- 
fees, not on the footing of the plaint, but on 
the footing of what is afterwards deoided by 
the Court. 

The Stamp Reporter refers to an order of 
this Court, dated the 2nd May 1923 in F. A. 
64 of 1923, to which I was a party. That 
order does not support the view presented 
before us by the Stamp Reporter. In that 
case the properties entered in sohedule 1 stood 
in the name of the different members of the 
joint family. We came to the conclusion that 
no ad valorem fee was payable in respeot 
of the plaintiffs’ claim for those properties. 
So far as schedule 2 properties were concern¬ 
ed, we came to the conclusion that as those 
properties stood in the name of strangers it 
was necessary for the plaintiffs to displace the 
apparent title of strangers, and it was, there¬ 
fore, obligatory on them to pay an acl valor¬ 
em, Court-fee. But in this case so far as 
schedule 2 properties are concerned, they 
stand in the name of the different members 
of tho joint family. As I have said before, 
the possession of a member of tho joint family 
is the possession of all tho membors of the 
joint family. 

Wo hold that correct feo was paid by the 
plaintiffs on tho plaint and on tho memoran¬ 
dum of appeal in the Court below. 

P. D. 

N. 11. 
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SINDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 13 of 1923. 
February 27, 1924. 

Present :—Mr. B. C. Kennedy, A. J. C. 
and Mr. Rupohand Bilaram, A. J. C. 

RALLIARAM SHEWARAM— 
Plaintiff—Appellant 
versus 

FIRM of BUDHURAM PARMANAND— 
Defendants—Respondents. 

Civil Procedure Code, ( Act V oj 1909) 0. I, r. 10, 
Limitation Act {IX of 1 908), ss. l'J and 22—Suit by one 
of joint promissccs , maintainability of-Son-joinder of 
parties—Subsequent joinder by order of Court— Limita¬ 
tion— Acknowledgment essentials of. 

It is not oompstenf to one only o! the partner* of a 
firm or to one of tho joint promisees to maintain a 
sail in re^peot of a cause of action which has aocruod 
to all jointly. 

Dular Cha)ul v. Balram Das , 1 A 463; 1 Ind. Deo. 
(N. S.) Ill; ItiicjjJitidin v. Liludhar, 14 A. 521, A. 
VV. N. (l*y*) 104; 7 Ind. Deo. (N. S.) 706, followed. 

A Court may, under 0. I* r. 10 of tho Code of Civil 
f’iocodure, add a party cece**ary to a suit* although 
it may he obliged by section 22 of the Limitation Aot 
to dismiss tho suitalter suoh party bad boon added. 
That seocion applies though a party U joined by au 
order of the Court. 

Imamudin v. Liladhar, 14 A 624 A. W. N. (1892) 
104 ; 7 Ind. Deo. (N. S.) 705 ; Dam Kinker Biswas 
v. Akhil Chandra Chaudhuri, 1 \ C. W. N 860; 5 
O. L. J. 242 ; 2 M. L. T. 187 ; 35 C. 619 (P. Bj ). follow¬ 
ed. 

Grish Chandar v. Dwarkanatli, 24 C 840 ; 2 Ind. 
Doc- (N. S) 1090; Fukcra Pashan v* Bibi Asima 
Nissa, 27 C. 540; 4 C. W. N. 459; 14 Ind. Doo. (N. B ) 
ob 5, not followod. 

\ 

An acknowledgment under seotion 19 of the Limit- 
atioa Aot,mu*t b*a oonsoious admission of an oxiRting 
liability in roapoct of tho property or right whioh is 
olaimed in tho suit and must show au existing jural 
relationship between tho parties at the timo when the 
admission was made. If an acknowledgment is not 
express it may bo by implication but the implication 
must be a necessary implication so that tho acknow¬ 
ledgment is dear and unequivocal. 

Dhannur v. Govind , 8 B. 99 at p. 102; 8 Ind. Jur. 
281; 4 Ind. Deo. (N 8.) 499; Ycnkataramanayya v. 


Srinivasa Rao, 6 M. 182; 2 Ind. Deo. (N. S.) 400; 
Benode Behari Mookerjcc v. Raj Narain Milter, 80 0. 
699; 7 O. W. N. 061 ; Bibi Sahibzadi v. Syed Mir 
Mahomed, 32 Ind. Cae. 548; 9 S. L. R. 148; Fillip 
v. Mahomedally, 55 Ind. Cas. 822 ; 18 S- L. R. 188, 
relied upon. 

Appeal against the judgment and deoree of 
Additional Judicial Commissioner in Suit No. 
656 of 1918. 

Mr. Ishardas Oodharnm, for the Appellant. 

Mr. Kalumal Pahlumal, for the Respon¬ 
dents. 

JUDGMENT, —This is an appeal against 
the decision of Raymond, A. J. C. dismissing 
the plaintiff’s suit as barred by limitation. 

The plaintiff and one Isardas consigned wool 
in partnership for sale through the defendants 
No. 1 as their commission agents. On the 12th 
of August 1918 the plaintiff instituted this 
suit against defendants No. 1 for accounts of 
this wool consignment business and for pay¬ 
ment to him of his half sharo therein, without 
imploading Isardas and alleging that defendant 
No. 1 had promised to account to him for his 
half share separately. On the 3rd February 
1922 this Court ordered that Isardas should 
bo joined as a Docossary party to the suit, and 
subsequently on a plea being taken that at the 
date on which Isardas was so joined the 
plaintiff's cause of notion, if any, was barred 
by limitation nou-suited the plaintiff. 

The first point taken in appeal is that Isar¬ 
das though a propor party was not a neces¬ 
sary party to the suit. 

It is urged that the defendants No. 1 had 
agreed to render accounts to each partner 
separately. Relianoe has been placed on letters 
sent by defendant No. 1 in which they stated 
that they will settle up the account of profit 
and loss wIiod tho account sales are received 
from Europe and pay half of tho profit 
to Isardas. There are similar admissions 
contained in other letters. Those admis¬ 
sions, however, do not amount to a pro¬ 
mise to render the accounts to eaoh partner 
separately : or to render such accounts in res 
pect of half of eaoh consignment with eaoh 
partner but only a promise to pay half the 
amount of any sum found due to eaoh partner 
on a settlement of accounts made with both of 
them jointly or with their duly authorize 
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agent. The present suit is not a suit for a 
half share of the amount due on a settlement 
of the accounts but for rendition of the ac¬ 
counts of tho agency business. Both the 
plaintiff and Isardas jointly were the principals 
and joint promissees to whom this account was 
to be rendered. To the suit as constituted Isar¬ 
das was a necessary party before a preliminary 
decree for accounts could be passed by the 
Court. A suit cannot be maintained by one 
only of the partners of a firm or by one of 
the joint promissees in respeot of a cause of 
action which has accrued to all jointly Dular 
Chaml v. Bair am Das (1), Imma-ud-din v. 
Liladhar (2). The suit was liable to bo dis¬ 
missed for his non-joinder and Isardas was or¬ 
dered to bo joined as a necessary and not as a 
proper party to tho suit. 

The second point urged is that the joinder 
having been made under O. 1, r. 10, Civil Pro¬ 
cedure Code by order of tho Court, tho suit 
must be deemed to have been properly institu¬ 
ted on the date on which the plaint was first 
presented and that the provisions of section 22 
Limitation Act, have no application. There is no 
substance in this contention either The plea 
of non-joinder was taken by tho defendants 
No. 1 at the earliest opportunity. Tho Court 
could not pass a preliminary decreo for ac¬ 
counts until Isardas was brought on tho record. 
The order of tho Court which amounts under 
the circumstances, to nothing more than a per¬ 
mission to the plaintiff to join him as a party 
cannot confer any better rights on tho plaintiff 
than ho possessed at tho date of such order or 
render tho provisions of section 22 Limitation 
Act, inapplicable. In [mam ud-din v. ]Lilad- 
har (2), it was held that a Court may 
under section 32 of tho old Code cor¬ 
responding toO. I, r. 10 add a party necessary 
to a suit, though it may bo obliged to dismiss 
the suit after such party has boon added. In 
Bam Kinkar Bisxoai v. Akhil Chandra ( how 
dhun (3) a Full Bench of tho Calcutta High 
Court bold overruling tho previous rulings of 
that Court reported in Unsii Chunder v. 
Dwarka Bath (4) and Fukci a Pasban v. Bibi 

jl) 1 A. 453; 1 Ind Dec, (N. S ) 311. 

(N S i 706 A 524 ’ A ’ W ‘ N ‘ ll8 ' J, 101; 7 Ind. Deo. 

(») 35 C. 619 ; 11 C. V7 W. 350 ; 5 C. D. J 942 ; 
2 M. L. T. 187. 

U) 24 C. 640 ; 12 Iud. Dec. (N.S.) 1096 


Azima-un-F.issa (5), that a Court acting under 
the 2nd paragraph of section 32 of the old 
Civil Procedure Code makes the order subject 
to the provisions of section 22 Limitation Act. 
Section 22 Limitation Act, provides that if a 
new plaintiff or defendant is substituted or 
added the suit shall as regards him be deemed 
to have been instituted when he was so made 
a party. 

As regards Isardas the suit must be deemed 
to have been instituted when he was joined 
as a party. Till ho was joined, tho suit had 
not been properly constituted and there was 
no liability on the defendants No. 1 to account 
to tho plaintiff. The suit must be deemed to 
liavo been instituted against the defendant 
No. 1, so far as Isardas and ipso facto so far as 
Isar das aud the plaintiff aro jointly concerned 
when Isardas was brought on tho record. 

The learnod Counsel has further relied on 
tho alleged acknowledgments contained in tho 
written statement filed in this suit and certain 
recitals contained in a suit tiled by tho defen¬ 
dants No. 1 against Isardas for recovery of 
half of tho 6um of Rs. 1,641-0 0 credited by the 
defendants No. 1 to Isardas in his account. 

The defondant No. l's caso is that they had 
to rondor accounts to Isardas alone aud not to 
tho plaintiff, aud that they did render tho 
account to Isardas and paid him the wholo 
sum duo oxcopt Rs. 11-6-6. 

Iu tho reply to tho notice sont by them 
before tho institution of this suit they have 
exprossly douied thoir liability to rondor 
an account to tho plaintiff. In tho written 
statement filed in this suit again they have 
exprossly douied thoir liability to render an 
account to the plaintiff, aud have pleaded 
that tho account was as a matter of fact 
settled with Isardas. They contend that so 
far as they were concerned that had to oboy 
tho instructions of Isardas alone and to render 
accounts to him aud assort that “ Isardas had 
settled all accounts and recovered payment of 
all moneys except Rs. 11-6-6.” 

It can not be contended that the writ¬ 
ten statement contains an admission to 
render an account to tho plaintiff or to 
the plaintiff aud Isardas jointly. An acknow¬ 
ledgment under section 19, Limitation Act, 

(5) 27 C. 540 ; 4 0- W. N. 45J ; 14 lad. Dec. (N.8.) 
355 . 
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must be a consoious admission of the exist¬ 
ing liability in respect of the property or 
right which is claimed in the suit and must 
show an existing jural relationship between 
the parties at the time when the admission 
wa6 made. If an acknowledgment is not 
express it may be by implication but the 
implication must be a necessary implication so 
that the acknowledgment is clear and 
unequivocal Dharma v. Govind (6), Venkata- 
ramanayya v. Srinivasa Bao (7), Benode Behari 
v. Raj Narain (8), Gopalarao Manohar Tambe- 
kar v. Hari Lai Subrai (9), Bibi Sahibzadi v. 
Oilir Mahomed (10), Fillip & Go. v. Mahomed 
Ali Esaji (11). 

Not only i6 there no conscious admission to 
render an account which is the right claimed 
in this suit but a denial of such right. The 
written statement cannot, therefore, be relied 
on as an acknowledgment. 

Again in the suit filed by the defendant No. 1 
against Isardas they do not admit that they 
have to render any accounts, but avor that 
they had paid Rs. 1,671-14-6 to Isardas on the 
representation that ho had authority to re¬ 
ceive half of this amount on behalf of the 
plaintiff and sue to recover this amount 
baok from him. This again is no admission 
of liability to render an accouut to the 
plaintiff. 

The learned A. J. C. was right in bolding 
that the defendants No. 1 had not acknow¬ 
ledged their liability to render an account to 
the plaintiff. 

At the close of the case the plaintiff’s 
Counsel appliod to us for permission to amend 
the plaint as one for recovery of his half share 
fouud due on a settlement of accouuts. This 
application is not only made at a very late 
stage of the proceedings but it is mado five 
years after the alleged acknowledgment contain¬ 
ed in the plaint filed by the defendants No. i 
against Isardas. A suit now tiled on this 
acknowledgment would be barred by law. To 
allow this amendment at this stag9 would be 
to allow the plaintiff to substitute a fresh and 

(6) 8 B 99 at p. 102 ; 8 lod. Jur. 261 ; 4 Ind. 
Dec. (N. S.) 439. 

(7) 6 M. 162 : 2 lad. Doo (N. S.) 406 

(8) 30 0. 6JJ ; 7 0. W- N. 651. 

(9) 9 Bom. L. R 715- 

DO; 32 lad. Cae. 518 ; 9 3. L. It. 143. 

UU 55 Ind. Caa. 822 ; 13 8. L- R. 183. 


new cause of action against the defendants 
No. 1 after the period of limitation in respect 
of such cause of action has expired and there¬ 
by cause injustice to the defendant No. 1. 

There are no equities io favour of the plaint¬ 
iff. He was ill advised to institute his suit 
without joining Isardas and to lie on his oars 
though the plea of joinder was expressly rais¬ 
ed by the defendant No. 1. Suoh an applica¬ 
tion oan not therefore bo permitted. 

This appeal, therefore, fails and is dismissed 
with costs. 

P. B. a. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 149 op 1923. 

Maroh 24, 1924. 

Present : —Mr. Justice Daniels and 
Mr. .Tustioo Dalai. 

RAGH0NANDAN PRASAD alias NAND 
RAM —Decree Holder—Appellant 

versus 

GHULAM ALAUDDIN BEG— Judgment- 
debtor—Defendant. 

Contract Act (IX oj 1872), s. 74, applicability of 
—Ez-'culion of decree — Court executing decree, powers 
of—Interest, whether can be reduced. 

The Court exoouting the deoree mutt take the 
decree as it stands and has no power to go behind it or 
entertain an objeotion to the legality of the deoree. 

Kali pad* Sarkar v. Hari Mohurn Dalai, 85 Ind. 
Caa 85G ; 44 C. 627 ; 24 C. L. J. 875 ; 2l C. W N. 
1104, followed. 

The terms of sootion 74 of the Contraot Aot, are not 
applicable to a deoree, and the Court exeouting the 
deoree oannot grant relief in respoot of interest 
mentioned therein on the ground that it is penal. 

Execution first appeal from the decree of 
the Subordinate Judge of Bareilly, dated the 
8th March 1923. 

Mr. O. S. Bajpai, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

JUDGMEN T.—This is an appeal from an 
order passed by the Court of the Subordinate 
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Judge of Bareilly in execution proceedings. The 
plaintiff decree-holder had brought a suit for 
damages for Rs. 5, 316 for failure on the part 
of the defendant to deliver sugar-cane juice. A 
deoree was passed in terms of a compromise 
arrived at between the parties. The terms of 
the deoree were that the defendant was to pay 
Rs. 2,600 to the plaintiff within one month 
of the date of deoree and on his failure to do 
so ho was to be liable to pay simple interest 
at 3 per cent, per mensem from the date of the 
deoree. Payment was not made by the judg¬ 
ment-debtor within the time stipulated so the 
decree-holder applied for execution for the 
principal sum of Rs. 2,600 with interest at the 
stipulated rate. The judgment-debtor object¬ 
ed that the contract was penal and that he 
should be relieved from the burden thereof. 
The learned Subordinate Judge held that 
though the contract was embodied in a deoree 
the executing Court was entitled to interfere 
and granted relief to the judgment-debtor 
by ordering interest to be recovered at the rate 
of 1 per cent, per mensem. 

We are of opinion that the view of law 
taken by the lower Court was not correct. The 
executing Court cannot go behind the deoree. 
As laid down in Kalipnda Sarkar v Hari 
Mohan Dalali 1), the Court executing tho decree 
must take the decreo as it stauds and has no 
power to go behind it or entertain an objection 
to the legality of the deoree. Tho torms of 
section 74 of the Contract Acb aro not applic¬ 
able to a deoree. We think that tho deoreo- 
holder is entitled to recover tho interest 
at the rate prescribed in the decreo. Wo, 
tborefore.set asidelthe order of the lower Court, 
decree this appeal and direct execution to take 
P aco as applied for by tho decroc-holdor. The 
appellant shall receive costs of this Court on 
the highor scale. 

K> 8 - D. Appeal allowed. 

i/n J 6 Ind - Ca3 ' 856 ; 44 C. 527 ; 24 C. L. J. 375 ; 

0- W. N. 1104 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 884 and 885 

op 1920. 

September 28, 1923. 

Present :—Mr. Justioe Krishnan and 
Mr. Justice Ramesam. 

Second Appeal No. 884 of 1920. 

VELLAYAN ASARI— Defendant 
—Appellant 

versus 

SIVAGNANAM ASARI and others 

—Plaintiffs—Respondents . 

Second Appeal No. 885 of 1920. 

A. SANKARANARAYANA AIYAR 
—Plaintiff—Appellant 
versus 

MUTHURAMALINGA ASARI andothers— 
Defendants—Respondents. 

Limitation Act (IX of 1008), tch. I, art 11—Attach¬ 
ment before judgment—Order for sa Ic — 'Jlaim- petition _ 

Limitation. 

Au attaohmeut made boforo judgment assumes the 
obaruoter of an attachment in exeoution when an 
order is passed for the salo of the attaohed property. 

Arunachellam Clutly v. Periasaini Scrvui 70 Ind. 
Cas. 4:i9 ; 41 M. 902 ; (1921 M. VY. N. 5G9; 41 il. L. J. 
252 ; 11 L. \V. G45, followed, 

Therefore a olaim-petiti jn arising out of proceedings 
in exeoution in respeot of property originally att;ioh- 
ed before judgment is governed by Art. 11 of the 
Limitation Aot. 

Yarlagadda Mallikarjuna Prasad Naidu v. Malta- 
palii Virayija, 17 Ind. O.is. 1< 00; 36 M. L. J. 231; 41 JJ. 
84'J ; 21 M. L. T. 131 ; 8 L. W. 197; (1J18) M. \V. N. 
6‘J'J (F- 13 ), dissented from. 

Second appeals from tho deorees of tho 
Court of tho Temporary Subordinate Judgo of 
Ramnad at Madura in Appeal Suits Nos. 54 
and 55 of 1918 (A. S. Nos. 440 and 441 of 
1918 on tho file of tho District Court, Ram¬ 
nad) respectively, preferred against the decrees 
of the Court of tho Principal District Munsif 
of Sivaganga in O. S. Nos. 291 of 1915 and 
579 of 1916, respectively. 

Messrs. K. Uajah Airjar and V. liama- 
swamy Iyer, for the Appellant. 

Mr. Jagannadha Iyer, for the Respondents. 
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JUDGMENT. —In this Second Appeal two 
points have been argued before us. It is 
urged first that the Lower Appellate Court 
erred in its application of article 3 20 of the 
Limitation Act to the plaintiff’s suit, in so far 
as it is concerned with item I. It applied 
article 120, relying od Yarlagadda Malhkaj- 
nna Prnsada Naidu v. Matlopalli Virayya (1). 
Since the Lower Appellate Court gave judg¬ 
ment, the limitation applicable bo a claim- 
petition, when the claim is in respect of pro¬ 
perty originally attached before judgment, has 
been dealt with in Arunachalam CJietty v. 
Periasami Servai[2). According to that decision, 
the attachment originally made beforo judg¬ 
ment would assume the character of an 
attachment iu execution, certainly when an 
order is passed for the sale of the atbaohed pro¬ 
perty, possibly also on the date when an aplic 
ation for execution alter decree was made. Wo 
cannot find m the record any materials lor the 
determination of the dates, on which those 
stages in the proceedings wore reached. We 
must accordingly call on the Lower Appellate 
Court to submit a finding on bho issues. "On 
what date was the sale whioh took place ou 
1st October 192L ordered ? aud, on what dato 
was the sale applied for?” "in returning its find¬ 
ings on these issues, tho Lower Appellate Court 
will submit tho records iu connection with tho 
execution of the decree in O. 8 No. Ill of 
1910 on tho tile of tho Distriot Munsif’s Court 
of Sivagauga (O. S. No. 126 of 1911 on the 
file on the District Muosif's Court of Mana- 
madura). 

Tho other point dealt with in the Lowor 
Appellate Couit's judgment will arise only in 
case tho defendant fails in respect of limitation 
It is whether tho hypothecation bond, Exhibit 
A, was a 6ham transaction or a fraudulent 
transaction intended to defeat creditors. The 
Lowor Appellate Court has already found that 
Exhibit A was nob a sham transaction. It 
held it unnecessary to consider whether it was 
inteuded to defeat creditors with reference to 
Palaniandi Chetty v. Appavu Ckettiar (3) 

(1) 47 Ind. Cafl. 1000 : 85 .U. L. J. ‘231; 41 M. 84'J; 
21 M. L. T. 134 ; 8 L. W. 197 ; (1918) M. W.N. 699 
(F B.) 

(2) 17 Ind. Cas. 439 ; -14 M. 902; (1921) .M. W. N. 
5G9 ; 41 II. L. J. 252; 11 h. W. 615. 

(8) 34 Ind. Cas. 778 ; 80 II. D. J. 565 19 M. L. T. 
390. 


and Subramania Aiyar v. Muthiah Ckettiar (4) 
Those decisions have, however, now been over¬ 
ruled by Ramaswami Ckettiar v. Mallappa 
Reddiar (5). We must, therefore, call on the 
Lower Appellate Court to submit a finding on 
that issue, whether Exhibit A was intended 
to defeat creditors. 

Fresh evidence may be taken in regard bo 
the history of tho execution proceedings refer¬ 
red to in the earlier portion of this judgment. 
The fiuding as regards the character of Exhi¬ 
bit A will bo returned on the evidence already 
on reoord. These findings are due in two 
months. Seven days for objections. 

In Second Appeal No. 885 of 1920 as in 
Second Appeal No. tf84 of 1920 it is necessary 
to call for a finding as to whether Exhibit A 
was iDtouded to defeat creditors. We call on 
the Lower Appellate Court to find on that 
question on the evidence on record. The 
finding is duo in two months, Seven days for 
objections. 

In compliance with tho order contained in 
the above judgment the Additional Subordinate 
Judge of Ramuad at Madura submitted the 
following 

Findings:—In these two suits tho High 
Court has called for findings on the following 
two issues, namely, 

1. On what date was the 6ale which took 
plaoe on 1—10—1912 ordered and on what 
date was the sale applied for. 

2. Whether Exhibit A was intended to 
defeat creditors. 

2. As regards the first issue permission is 
granted by tho High Court to adduoe fresh 
evidence, but as regards the second issue no 
such permission is given and the finding is to 
be recorded ou tho evidence already on record. 
After the case was remanded Exhibits XI to 
XIII (a) wore filed for tho defendant. These 
relato to the execution proceodings in O. &• 
No. 126 of 1911 on the file of the Manamadura 
Court (O. S. No. Ill of 1910, on the file 
the Sivaganga Court). 

3. Issue 1.—The decree in O. 

No. 126 of 1911 (O. 6. No. Ill of 1910, on 

14) 43 Ind. Cas. 651; 41 M. C12 ; 33 M. L. J. 705 '• 

6 L W. 750. 

15) 59 Ind. Caa. 947 ; 18 M. 760. 


Vol. 79] 


INDIAN CASES 


919 


VELLAYAN ASARI V. SIVAGNANAM A8ARI 

the file of Sivaganga Court) was ordered 
to be transmitted to the Sivaganga Court by 
the Manamadura Court on 24bh January 1912 
(Exhibit SI). Execution proceedings were 
taken in the Sivaganga Court on 3rd April 
1912 (Exhibit XII). The order for attachment 
was passed on 10th April 1912 and order 
for sale was passed on 27th April 1912, the 
date of sale being 6xed for 1st October 1912 
(Exhibit XII). The claim-petition was filed by 
Gopala Asari (deceased 1st plaintiff) on 23rd 
August 1912 (Exhibit XIII). The defendant 
filed the counter on 10th September 1912 (Ex¬ 
hibit XIII-a).From these proceedings it is seen 
that the sale was applied for on 3rd April 1912, 
that the sale was ordered on 27th April 1912 
and that the sale date was fixed on 
8th August 1912. I find the sale was ordered 
on 27th April 1912 and the sale was applied 
for on 3rd April 1912. 

4. Issue No. 2.—As regards this issue the 
facts are already stated in detail in the judg¬ 
ment of this Court. It is already found that 
Exhibit A is not a sham transaction. Now 
the question is whether Exhibit A was execu¬ 
ted in fraud of creditors. Exhibit A is for a con¬ 
sideration of Rs 1,500, made up of (1) Rs. 500, 
due to 1st plaintiff himself; (2) Rs 694, 
directed to bo paid to other subscribers in the 
chit aud (3) Rs. 306, receivol in cash lor 
litigation and income tax expenses. It is defend¬ 
ant s case that 1st plaintiff was not a subs¬ 
criber to the chit at all and that no money is 
duo to 1st plaintiff. This question is already 
found in favour of tho plaintiffs by this Court. 
U i'le paragraph 13 of this Court's judgment). 
I here is thy ovidcnce of P. Ws. 1 and 2 to 
show that 1st plaintiff was a subscriber to tho 
chit. There iB no reason why that evidence 
should bo rejeotod. We must take it then 
that Rs. 500 was really due to tho 1st plaintiff 
°n tho date of Exhibit A. 

, re f’ ar ^ B the amount of Rs. 694 directed 
o bo paid to othor subscribers, it will bo seen 
rom Exhibit 13 series that many of those 
creditors have been really paid. P. W 6 was 

e agent of tho mortgagor Krishnan Asari. 
He is tho writer of Exhibits A, 11 1), 1314). 
j 3 5) and 13(6). Ho lias attested B(2) and J3(3). 

o swears that tho persons to whom Exhi- 
■ 813 series were granted are subscribers to the 
0 1 o-nd that these amounts were really paid 
o them under the receipts. There is the 


evidence of P. W. 2 in support of Exhibit B. 
There is also the evidence of P. W. 5 in 
support of Exhibit B (3). There is absolutely 
no reason suggested why the evidenco of all 
these witnesses should be discarded. It is not 
seriously urged that the persons to whom 
Exhibits B series are granted are not subscri¬ 
bers to the chit. In these circumstances it 
must be found that tho amount of Rs. 694 
was also really paid by the 1st plaintiff on 
behalf of the mortgagor to the several chit 
subscribers. 

6. Then the only other item of considera¬ 
tion is tl o ready cash payment of Rs. £06. 
No doubt tbore is no clear evidence that any 
litigation was pending or the date of Exhibit A. 
But the evidence of P. Ws. 1 and 6 shows 
that the amount was wanted to meet the 
expenses of certain litigations that are to bo 
started thereafter. In the circumstances I 
tbiuk that evidence also may he accepted as 
true. 

7. The result is there is evidence to show 
that Exhibit ,1 is really supyortctl ly real 
consideration. 

8. Tho question then is— 

Whether it was executed in fraud of credit¬ 
ors including the defendant in <). S. No. 291 
of 1915 and tho plaintiff's assignor in O. 3. 
No. 579 of 1916. 

9. The main grievance of tho defendant in 
O. S. No. 291 of 1915 aud plaintiff in O. 3. 
No. 579 of 1916 is that the 1st plaintiff Gopala 
Asari took Exhibit A from Krishnan Asari 
knowing that there are other creditors of 
Krishnan Asari to whom amounts are duo. 
Thoro is uo evidence to show that the 1st 
plaintiff was aware that defendant in O. S. 
Nos. 291 and plaintiff in (). 8. No. 579 were 
creditors of Krishnan Asari. No doubt there 
is somo evidence to show that defendant in O. 
S. No. 291 of 1915 was pressing for payment of 
his dues on 11th January 1910 (Exhibits I and 
IV) and Exhibit A came iuto existence on 22nd 
February 1910. But that circumstance cannot 
import knowledge to 1st plaintiff regarding 
tho del)' due to Vcllayan. Assuming that 
1st plaintiff had notice of tho fact that 
Krishnan Asari owed debts to other persons 
also, that would not vitiate Exhibit A as 
being got up to dofeat creditors. The law 
on this point is stated by thoir Lordships of 
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the Privy Council in the case reported in Mina 
Kumari Belt v. Raja Bijoy Singh (6). 

“ It may be that the judgment-debtor pre¬ 
ferred the plaintiff * * * and 

that he did this of set purpose, yet this would 
not stamp the transaction as a fraudulent 
transfer. A debtor, for all that is contained 
in section 53 of the Transfer of Property Act, 
may pay his debts in any order he pleases and 
prefor any creditor he chooses.” 

In the case reported in Mai Kanchi Knar v. 
Bulaki Mai (7), it was held that “ A transfer 
of proporty in favour of a oreditor for valuable 
consideration cannot be void merely because 
its obvious effect is to defeat or delay the 
claim of a loss vigilent creditor.” 

The ruling in V. R. M. A. V. Ghetty Firm 
v. Maung Po Sin (8), is to the same effect. 

10. It is only seen from the evidence in 
this case that the 1st plaintiff was a little more 
vigilent than the other creditors of the mort¬ 
gagor. The evidence shows that Exhibit A is 
supported by consideration. In these circum¬ 
stances I find that Exhibit A was not intended 
to defeat creditors. 

Those appeals coming on for final bearing 
after the return of the findings from the 
lower Appellate Court the Court delivered the 
following 

Second Appeal No- 884 of 19*0. 

JUDGMENT. —Accepting the finding as 
to the date of the order the plaintiff’s 6uit is 
barred by limitation. The second appeal is 
therefore allowed and plaintiff’s suit is dis¬ 
missed with costs throughout. 

Second Appeal No. 885 of 1920. 

Accepting the finding the second appeal 
fails and is dismissed with costs. 

v. N. v. Appeal dismissed. 

(8) 40 Ind. Cm. 242 ; 32 M. L J. 425 at p. 43l ; 

1 P. D. W. 425 ; 5 L W. 711 ; 21 C. W. N. 685 ; 21 
M. L T. 344 : 16 A L J. BP2 ; 25 C. L. J. 508; 10 
Bom. L. R 424 ; (1917) M. IV. N. 473 ; 44 C. 602 ; 

44 I. A. 72 IP. C.). 

(7) 9 Ind. Caa. 1037; 83 P. W. R. 1911; 124 

P. L. R. 1911. 

(8) 28 Ind Caa. ;I41 ; 7 Bar. L. T. 267. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 87 of 1922. 
April 6, 1922, 

Present : —Mr. Kincaid, J. C., and 
Kennedy, A. J. C. 

Messrs. G. P. GUNNIS & Co. Ltd.,— 

Appellants 

versus 

Messrs. AMANMAL TULSIDAS— 
Respondents. 

Civil Procedure Code (Act V of 1908), s. 101—Arbit¬ 
ration Act tlX o/l8.'9), s. 14 —Order setting aside 
award — Appeal, whether competent. 

No appeal lies against an order under the Arbitra. 
tion Aot, setting aside an award. 

Qhumanmal Pcssumal v. Dayal Kanji, 1 B. L. R. 
86 : Kcwalram Ghanshamdas v. Donald Graham, 10 
Ind. C as- 2)1 ; 5 B. L. R. 61, followed. 

Abdul Shakur v. Mahomed Yusuf, 63 Ind. Caa. 
456 ; 49 A. 46G, not followed. 

Kodumal Kalumal v. Messrs. Volkart Brothers, 48 
Ind. Caa 431 ; 12 S L K 31, distinguished. 

Revision against the order of the Additional 
Judicial Commissioner, dated the 14th 
February 1922 refusing to file an award under 
the Indian Arbitration Act. 

Mr. T. G. Elphindon, for the Appellants. 

Mr. Rupchand Bilaram, for the Respon¬ 
dents. 

JUDGMENT. —Tho facts of this oaee 
are simple. 

The firm of Tulsidas Amanmal agreed to 
purchase from Messrs. G. P. Gunnis & Co. 
Ltd , some piece goods, whioh the latter were 
to import ; clause 17 of the contract between 
tho parties ran as follows :— 

"If the goods arc bought at a sterling price, 
the purchaser shall accept the Bank Demand 
rate of exchange ruling on the due date of 
goods, unless exohange has been previously 
seoured.” 

When the goods arrived, a dispute arose 
between the contracting parties as to the rate 
of exohange. Messrs. Gunnis & Co. contended 
that the goods should be paid for according to 
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the rate prevailing on the date of payment. 
Tulsidas Amanmal oontended that the rate 
had already been fixed in respect of a portion 
of the goods and that the remainder should be 
paid for at the rate that prevailed when the 
goods arrived. As they could nob agree, both 
parties referred the question to arbitration. 
Tulsidas Amanmal appointed Mr. Brachi as his 
arbitrator and Messrs. Gunnis & Co. appointed 
Mr. Houghton. The arbitrators passed an 
award in favour of Messrs. Gunnis & Co. 
and held that the goods should be paid for at 
the bank demand rate of exchange on the dato of 
payment. The arbitrators applied to the Court 
of Mr. Raymond, A. J. C. to file the award. On 
the 13th December 1921 Tulsidas Amanmal 
filed a number of objections. After issuing 
notice to Messrs. Gunnis & Co. and hearing 
both parties, Mr. Raymond A.J.C. on the 
14th February 1922 6et aside the award. 

Against that order Messrs. Gunnis & Co. 
have appealed. 

Mr. Elphinstone appeared for the appel¬ 
lants. Mr. Rupchand appeared for the res¬ 
pondents. 

Mr. Rupchand raised the preliminary 
objection that no appeal lay. Ho relied on the 
case of Kewalram Ghanshamdasv. Donald 
Graham <£ Co. (l). 

A number of cases have been quoted before 
us, but very few of them ar6 pertinent to tho 
present inquiry owing to tho different proce¬ 
dure in vogue in the High Courts of India. 
Here the practico of the Court is guided by tho 
arbitration rules at p. 137 of the Rules of tho 
Court: Rule 1 runs as follows.— 

All applications under tho Indian Arbitra¬ 
tion Act 1899, hereinafter called the Act, shall 
be made by petition, and for the purposes of 
these'Rules, the person making any applica¬ 
tion shall be the petitioner and the person 
served therewith tho respondent. ” 

The arbitrators make an application to file 
tho award and mako tho litigating parties tho 
opponents. Thereafter by Buie 7 the Judge 
direots notice of the petition to issue to 
Hie opponents and requires them to show 
cause within a specified timo why tho award 
should not bo filed. After bearing tho objec¬ 
tions if any, of the parties the Judge either 
files the award or sots it aside. 

U) 10 Ind. Gas. ail ; 5 S. L- R. Cl. 

I 0-116 


The procedure in the Bombay High Court 
which resembles that of the Calcutta High 
Court, is laid down in Rule 408 at p. 165 in 
Rules and Forms of the Bombay High Court, 

“ The arbitrators or Umpire shall cause the 
award or a signed copy thereof to be filed in 
Court in aooordance with seotion 11 (2) of the 
Indian Arbitration Act 1899 by forwarding 
the 6ame under a sealed cover addressed to 
tho Protbonotary of the High Court with a 
letter requesting that the same be filed. The 
arbitrators or Umpire shall also send together 
with the award a copy of the evidence on the 
reference and the minutes of proceedings 
and also a copy of the notice given to the 
parties”. 

The award is then filed, unless one of the 
litigating parties can oonvince the Court that 
it is not a proper award. 

The only High Court of whioh the decisions 
would be of a value is that of Allahabad. Yet 
even there the conditions are not exactly 
similar. Tho Arbitration Aot of 1899 is not 
applicable to Allahabad. It is, however, in 
forco in Cawupore, which is within tho appel¬ 
late jurisdiction of the Allahabad High Court 
but not within its original jurisdiction. On 
tho other hand tho Arbitration Aot is appli¬ 
cable to Karaohi, a town within the original 
jurisdiction of this Court. In the case of Abdus 
Shakur v. 3 luhammed Yusuf (2) tho High Court 
of Allahabad allowed an appeal from the 
District Judge of Cawnpore, rofusiug to file 
an award. Were tho question therefore, res 
Integra we might possibly have been guided by 
the decision in that case. But tho ques¬ 
tion before us is not res integra. In tho 
case of Ghumanmal Pessumal v. Dayal Kanji 
(3) a Full Bench of this Court held that no 
appeal lay against an order passod under tho 
Indian Arbitration Act, refusing to sot aside 
an award. That decision was no doubt given 
before tho Civil Procedure Code of 1908 camo 
into force. But in Kewalram Ganshamdas v. 
Dona Id Graham and Co. (1) decided in J 911 
a division Bench of this Court took tho same 
viow. The words of Pratt, J. C. aro so perti¬ 
nent that I quoto them at length. 

” In tho 6rst placo as pointed out in the 
judgment in Ghumanmal Pessumal v. Dayal 

(•2) 62 Ind. Cas. 426 ; 43 A. 466. 

(3) 1 8. L.'K. 86. 
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Kanji (3) the Arbitration Act does not pro¬ 
vide for the Court making an order filing 
or refusing to file an award. The award is 
filed by the arbitrators under section 11 
of the Act and unless it is remitted to the 
arbitrators under section 13 (1) or set aside 
under section 14 it becomes enforceable 
as if it were a decree of the Court”. The 
order of the Court in whatever terms it 
may be'oxpressed is under the Act one either 
setting aside or refusing to set aside the 
award. There is no provision under sec¬ 
tion 104, Civil Procedure Code, for an appeal 
against such an order ; nor does it fall within 
the scope of section 104 (f) which deals with 
an order filing or refusing to file an award. 

“ Paras (a) to (f) of section 104, Civil Pro¬ 
cedure Code, dealing with appeals from orders 
made in arbitration clearly and exactly follow 
the various paras, of schedule II, dealing with 
arbitration under the Civil Procedure Code. 
Section 104 (1) (a) refers to an order made 
uuder para. 5 (2)—(b) to an order under 
para. 11—(c) to an order under para. 12— 
(d) to an order under para. 17 (4) —(e) to an 
older uuder para. 18 and (f) to an order under 
para. 21. It is, we think, clear, that the 
appeals there provided are appeals from orders 
made under schedule II.” 

“ Again proceedings uuder the schedule 
eithor begin with a plaint in a suit or with an 
application which is numbered or registered 
as a suit. That is, for the purposes of the 
Codo the proceedings are suits and end in a \ 
decree. The appeal provided by section 104 
would under section 106 lie to the Court to 
which an appeal would lie from that decree. 
But a proceeding under the Arbitration Act is 
not a suit and does not end in a decree. This 
distinction was pointed out in Ghumanmal’s 
caso. The award is, no doubt “ enforceable 
as if it wore a decree ”, but theso very words 
make it clear that it is not a decree, though it 
may bo executed as though it were a decree. 

It therefore appears clear that no appeal from 
an order under the Arbitration Act was con¬ 
templated under sections 104 and 106, Civil 
Prcccduro Code. 

The learned Counsel for the appollaut has 
drawn our attention to the caso of Koduvial v. 
il/rtssr.s Volkart Brothers (4). But. that was an 

( 4 ) 18 Ind. Cap. 434 ; 1‘2 S.*L. 1*. 8 * 1 . 


appeal from an order staying a suit under seo* 
tion 19 of the Indian Arbitration Act. It is true 
that the learned Judicial Commissioner observ¬ 
ed, There is^no ground for the suggestion 
that the word “ order ” in section 104 is limit¬ 
ed to an order under the Civil Procedure Code” 
But the question before him was not as in 
this case whether an appeal lay under section 
104 (f) but whether it lay under seotion 104 
(ol : and so far as his remarks went outside 
the question before him they must be deemed 
to be obiter dicta. There is; moreover, noth¬ 
ing in the judgment to show that the case 
of Keicalram Ghunshavidas v. Donald Graham 
& Co. (l) was brought to the court’s notice. 

Feeling ourselves bound by the latter deci¬ 
sion we hold that no appeal lies in the present 
case. 

p. R. a. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No. 1 of 1924. 

April 4, 1924. 

Present Mr. Neave, A. J. C., and Mr. 

Kendall, A. J. C. 

MUHAMMAD I8MAIL -Plaintiff- 

Applicant 

versus 

KARAM ALI -Defendant—Opposite 

Party. 

Civil Procedure Cede (Act V of 1908), O . XXXI11, 
r. 5 —Inquiry into pauperism—Plaint allegations, whet¬ 
her enough—Refusal of permission to sue ms pauper— 
Revision. 

In oaso* of inquiry into pauperism under 
O. XXXUI, r. 5 of the Civil Procedure Code, it is the 
duty of the Court cot morely to read through the 
plaint but to make a very extensive enquiry as to 
the facts on whioh the plaint is based. 

No revision lie^ against the order of the Court re¬ 
fusing permission to sue as a pauper, where the 
Court has properly ereroised its jurisdiction, whether 
the oonolusions arrive! at by the Court are right or 
wrong. 
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Application against an order of the Subordi¬ 
nate Judge, Partabgarh, dated the 6bh Septem¬ 
ber 1923. 

Messrs. S. M. Ahmad and Wasi Hasan, for 
the Applicant. 

Mr. M. Wasim for Mr. Niamat Ullah, for the 
Opposite Party. 

ORDER .—This is an application for 
revision of an order refusing permission 
to sue as a pauper and the learned 
Subordinate Judge inquired into the matter 
under O. XXXIII, r. 5, Civil Procedure Code 
and oame to the conclusion under sub-clause 
(d) ol that rule that the allegations in the 
plaint did not disolose a cause of action. For 
the applicant it is contended that the learned 
Subordinate Judge was wrong in making so 
elaborate an inquiry as he did into the circum¬ 
stances of the case, and in taking into con¬ 
sideration the recitals in the mortgage deed 
whioh was attaohed to the plaint. Tho argu¬ 
ment is, that the Court’s duty in making such au 
inquiry is to be no moro than to read through 
the plaint and see whether as drafted it 
appears prima facie to disclose a cause of 
action. In support of this contention, the 
learned Counsel for the applicant relies on a 
ruling in Govindasami Piltai v. The Municipal 
Council, Kumbakonam (1). 

. On the other side it is pointed out that this 
is an application for revision under section 115, 
Civil Procedure Code and that the provisions 
of this section do not extend to determining 
whether tho conclusions arrived at by the 
lower Court are right or wrong but only to 
ascertaining wbethor that Court has proporly 
oxeroised the jurisdiction vested in it or not. 

In the present caso thero can bo no 
question that the Court had jurisdiction 
to inquire whether the plaint disclosed a 
oause of action or not. Further there 
are rulings of other High Courts iuclud- 
'ug Allahabad and tho Caloutta High Courts, 
and the Chief Court of Punjab to tho effect 
that in cases undor O. XXXIII, r. 5 it is tho 
duty of the Court not merely to read through 
the plaint but to mako a very extensivo inquiry 
aB to tho facts on which tho plaint is based. 
n the present case tho plaint as drafted sup¬ 
pressed many essential facts of tho case. 

U) 46 Ind. Oaa. 96,41 .M. 620; 34 .M. L.J. 899. 


Without going into the merits of this case 
we are content to say that in our opinion 
it is not one to whioh seotion 115 of the Code 
of Civil Procedure applies and we accordingly 
reject the application with costs. 

G- H. Application dismissed. 


SIND JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 36 op 1918. 
April 21, 1920. 

Present :—Mr. B. C. Kennedy, J. C. and 
Mr. E. Raymond, A. J. C. 

MOTIOMAL and others—Defendants— 

Appellants 

versus 

MOLAP BAI and others—Plaintiffs— 

Respondents. 

Court Fees Act ( VII of 1870), s. 7. Cl. 4—Suit for 
scttlcn cut of accounts—Preliminary decree—Appeal by 
defendant against whole decree—Court-fee payable. 

Where in a suit for settlement of acoounta tho 
plaintiff has valued tho relief prayed for under Cl. 4 
of a. 7 of the Court Feea Aot and has obtained a pre¬ 
liminary deoreo and tho defendant appeala against 
tho whole of the said deoreo he is bound by the valua¬ 
tion in the plaint aad must stamp the memorandum 
of appeal aooordiogly. 

Samiya Mavali v. Minammal, 23 M. 4 >0 ; 10 M. 
L. J. 210 ; 8 Ind. Deo. (N.S.) 744 ; Dhuupali Sriniva- 
sacharltt v. .1. Pcrindevavuna, 33 Ind. Cas. 602; 99 M. 
723 ; 39 51. L. J 402 ; (F. B.) ; Ilanjimal v. Panna- 
lal, 23 Ind. Gaa. 262 ; 7 l\ U 1915 ; 16 P. L. R. 1916, 
followed. 

Appeal against tho judgment and deoreo of 
tho District Judge, Hyderabad, Sind. 

Mr. Rupchand Dilaram, for the Appellants. 

Mr. Motiram Ramchand.ior tho Respondents. 

JUDGMENT. —This was a suit by the 

respondents for settlomout of partnership 
account alleging that the partnership ended 
on tho 7th ol May 1905. The first Court pass¬ 
ed a preliminary decree outlie basis of the 
partnership having come to an end ou the 7th 
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of May 1905. The appellants appeal against! 
the preliminary decree alleging that the part¬ 
nership continued to a date later than the one 
up to whioh the acoounts are ordered to be 
taken. 

In the plaint the plaintiffs valued their 
suit at Rs. 500. The appellant paid 
Rs. 10 stamp on the memo, of appeal alleg¬ 
ing at first that the case fell under Art. 17 of 
the Court Fee3 Act and subsequently asserting 
that he values his relief at Rs. 130. The 
Appellate Court decided that he must stamp 
on Rs. 500. On his failure to do so, the 
Court dismissed the appeal. The appeal is here 
on the ground that this finding is erroneous. 

The matter rests on the interpretation of 
section 7, olause 4 of the Court Fees Act 
which directs that an account suit should he 
stamped according to tho amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal. At first 6ight, it 
would appoar that this would allow the appel¬ 
lant to estimate in his memorandum of appeal 
the relief sought. But the seotion goes on to 
Bay that “ in all suits tho plaintiff shall state 
amount at whioh he values the relief sought." 
This soems to take away from the appellant if 
he is not the plaintiff the right whioh is con¬ 
ferred on him in the earlier part of the section. 
Tho only authorities which boar on this case 
are those of Kanji Mai v. Panna Lai (1) 
whioh is tho decision of Punjab Chief Court, 
Dhupati Srinivasacharlu v A. Pcrindevam- 
ma (2) which after some hesitation upheld the 
previous case of Samiya Mavalli v. Minam- 
mal (3).In both these oases it is laid down that 
whorothe plaintiff had valued the relief prayed 
under Clause 4, section 7 of the Court bees 
Aot and has obtained the decree and the defend¬ 
ant appeals against the whole decree he is 
bound by the valuation in the plaint. Wo do 
not think that wo ought to differ from those 
authorities. The question, therefore, is whether 
this is an appeal against the whole decree. It is 
true that to a oortaiD oxtont defendant has 
accepted the decree beoause he has admitted 
that thoro was a partnership. But it is dear 
if the appeal is successful, tho Court will 

(l) 28 Ind. Caa. 262; 7 P. It. 1916; 15 P. L. It. 
1916. 

U) 33 Ind. Cas. G02; 39 M. 725; 30 M. L- J 402. 

(3) 23 M. 490; 10 61. L J. 240; 8 Ind. Dec. (N. S ) 
714. 


rescind the whole decree as it stands and substi¬ 
tute a different one for it. The order is that 
accounts be taken up to a certain date but 
the defendant contends that it should be taken 
at a later date. This may obviously have the 
effect of turning the liability of the defendant 
declared by the decree into a liability of the 
plaintiff. It must, therefore, be held that this 
is an attempt by the appellant to set aside the 
whole preliminary deoree and in that case un¬ 
der the authorities quoted he is bound by the 
valuation of the plaint. That is to 6ay that he 
should pay stamp on Rs. 500; not having done 
so, his appeal ought to be dismissed. 

The next question is whether we Bhoold 
grant the appellant any further time to pay 
the stamp. We do not think that we should 
do so. The authorities vary against the con¬ 
tention of the appellant and ho had no less 
than four opportunities to comply with the 
order of the Court whioh was after all not a 
very heavy demand on his purse. He has 
chosen to take the risk of delaying in the hope 
of getting the Appellate Court to upset the 
finding of the lower Court, and he has failed 
to do so. The suit is also an old one being 
tiled in 1908 and we are very reluotanb to give 
the appellant any further opportunity to delay 
matters. 

On the whole, we dismiss the appeal with 
costs. 

p. b. a. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 298 of 1920. 
March 11, 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 

ELAHINEWAZ KHAN— Petitioner- 

Appellant 
vers us 

BISESWAR BAISYA and others— 
Opposite Party—Respondents. 

Limitation Act {IX of 1908) s. 6 —Extension o] time 
—bujjicicnt Cause—Mistake—Illness in family— Dis¬ 
cretion oj Court. 
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In oases where an application for extension of timo 
under aeotion 5 of the Limitation Aot is presented a 
rule is generally issued on the respondent to show 
cauae why an extension of time should not be granted. 
This prooedure has been insisted upon by the Judioial 
Committee. 

Krishna Swamy v. Rama Swamy, 43 Ind. Cas. 403 ; 
45 I. A. 25 ; 41 M. 412 ; 22 C. W. N. 4811 34 M. L. J. 
63 ; 4 P. L. W. 54 ; 16 A. L. J. 57 ; 7 L. W. 156 ; 23 
M. L. T. 101 ; 27 0. L. J. 253 ; 2 P. L. R. 1018 ; 20 
Bom. L. R. 541 ; 11 Bur. L. T. 121 ; (1018) V. W. N. 
906 (P. C.), followed. 

If the applioant sucoeeds in establishing due dili- 
genoe, good faith and the absenoe of negleot he is en¬ 
titled to persuade the Court to extend the time for 
presentation of the memorandum of appeal. 

• There is no authority for the broad proposition 
that whon there is a ohanoe of mistake the Court 
should in every oase exouse the delay. 

Serious illness in tho family or that somo timo 
was required for making arrangements for filing the 
appeal are not sufficient reasons for extension of time. 

Appeal against the order of the Subordinate 
Judge, 1st Court, Zillah Mymeusiugh, dated 
the 29th of April 1919. 

Babu Gopal Chandra Dm and Babu Nairn 
Chandra Pal, for the Appellant. 

Babu Brojo Lai Chakerbutt, Balm Biren-lra 
Kumar Dey and Babu Biraj Mohaii Majurn- 
dar, for tho Respondents. 

JUDGMENT.- -The first question which 
we are called upon to dotermino iu this case 
is whether the appellant has made out a case 
for the exorcise of the discretion vested iu the 
Court under section 5 of the Limitation Act to 
admit the appeal which was presented after 
the period of limitation. In order to deter¬ 
mine this question it is necessary to rofer to 
the rolevaut datos. There wore throe suits 
brought by the decree-holders on several 
mortgages The suits woro number 945, 699 
and 698 of 1916. They were deoroed on tho 
30th January 1917. Thedeoreo passed in these 
suits was rather peouliar. The suits were 
tried together and wore disposed of by one 
judgment and the decree following tho judg¬ 
ment was a joint decree, a copy of which was 
ordered to be placed in the record of each of 
theso suits. It ordered that cortaiu proper¬ 
ties were to bo sold first and out of tho sale 
proceeds the decrees in suits 915 and 699 wero 
to bo first paid off anil surplus would go to 
satisfy the decree iu suit No. 698 from which 
the presenb appeal has arisou. In execution 
of that deoroe several properties woro sold and 


the decretal amounts in the first two suits 
were paid off. Subsequently the property 
which is described as property No. 2 of Sche¬ 
dule No. 2 (Taluk No. 13165) was sold for 
Rs. 7,000 on the 25th June 1918. The 
appellant was one of the judgment-debtors 
in suit No. 698 ; but he was no party to suit 
No. 699. He 61ed an application for set¬ 
ting aside the sale under O. XXI, r. 90. This 
application was heard by the Subordinate 
Judge and was dismissed on the 29th April 
1919. The appellant thereafter filed an 
appeal against that order in the Court of the 
District Judge of Mymeusingh on the 30th 
May 1919. At the hearing of the appeal an 
objection was taken by the respondent to the 
effect that the appeal did not lie to that Court 
but to tho High Court and the learned Judge 
in a considered judgment upheld the objec¬ 
tion and on tho 11th June 1920 returned 
the Memorandum of appeal for presentation 
to the proper Court. The Memorandum of 
appeal was presented to this Court on the 9th 
August 1920 and an application was mado to 
this Court on tho 16th August 1920 for an 
extension of time for presentation of the ap¬ 
peal to this Court undor section 5 of tho Limita¬ 
tion Act. In such oases a rule is usually issued 
on the respondent to show cause why an 
extension of time should not be granted ; and 
this procedure has been insisted upon by their 
Lordships of the Judicial Committee in the case 
of Krishnaswami v. Uamaswamy Chetiiar (1). 
It is no doubt very desirable that matters 
relating to tho admission of appeals and 
similar preliminary questions should be 
dooided before tho appeal is placed on the list 
for hearing. The learned Judge before whom 
the application was mado, however, passed the 
following order “ Lot the appeal bo rogistored 
subject to such objootiou, if any, that may be 
taken at tho hearing of tho appeal.” They 
further added that they followed this oourse 
as tho learned Vakil for tho appellant 
urged that he would profor it rather than that 
a Rule Bhuuld bo issued. It is evident there¬ 
fore that the learned Judges would not have 
mado this order but for tho request of the 
learned Vakil (or the appollant. This appeal 

(I) 43 Ind. Can. 4 )8 ; 15 I. A. 25 ; 41 M. 412 ; 22 
G W. N. 481 ; U M- L. J. 68 ; 4 P. L. \V. 54 ; 16 A. 
L- J. 57 ; 7 r.. W. 166 ; '3 M. L. T. 101 ; 27 G. L. J. 
•353 ; 2 P. L. 14. 1918 ; 20 Bom. L. R. 541 ; 11 Bur. L. 
T. 121 ; (I9i8) M. W N. 900 (P. C.). 
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has come up before ua for hearing after 4 
years and the respondent takes the preliminary 
objection that it was filed out of time and is 
barred by limitation. 

It is submitted on behalf of the appellant 
that it was through a bona fide mistake that he 
presented the appeal in the Court of the Dis¬ 
trict Judge and that the time that was occu¬ 
pied in proseouting the appeal with due dili¬ 
gence and in good faith in the District Judge’s 
Court should bo deducted and if this is done, 
the appeal is within time, because it will have 
been presented in this Court within 90 days 
from the date of the order of the Subordinate 
Judge. There is no doubt that if the appellant 
succeeds in establishing due deligenoe, good 
faith and the absence of neglect he is eutitled 
to argue that it will be sufficient cause within 
tlio meaning of section 5 of the Indian Limi¬ 
tation Act, so as to persuade us to extend the 
time for presentation of the memorandum of 
appeal in this Court. In order to determine 
this question it is necessary to consider the facts 
of this case. As wo have observed, there were 
three suits brought on different mortgages 
which wore consolidated and tried together by 
consent of partios. The learned District Judgo 
in his judgment observos, and rightly observes, 
that the composite decree that was passed by 
the Subordinate Judge in throe cases was pas¬ 
sed with the oousent of all the parties concer¬ 
ned and the order in which the properties 
wore directed to be sold was intended to be 
beneficial to the parties inasmuch as the 
appellant had expected that the sale of the 
properties which consisted of his town 
rosidouoo and other valuable pieoes of laud 
would satisfy the three decrees and thus save 
the taluk which is the Bubject-matter of the 
presout appeal. No complaint on the ground 
that the decreo was misleading oould be urged 
by the appellant. It appears, further, that 
some properties wero sold and according to 
the order recorded by the Execution Court 
on the 10th August 1918 the decrees in suit 
No. 945 giviug rise to execution case 
No. 56 of 1918 and in suit No. 699 giving 
rise to execution case No. 57 of 1918 
were fully satisfied. The balanoe left 
over went towards the satisfaction of the 
decree passed iu suit No. 698 from which arose 
execution case No. 58 of 1918. It is clear 
that on that date the deorees in the other two 
suits were satisfied and that} the deoree in the 


last mentioned suit No. 698 of 1916 was satis¬ 
fied in part. As the three suits were tried 
together aud, as one consolidated decree was 
made the three execution proceedings to be 
likewise consolidated and the order in all the 
execution cases was recorded in the order- 
sheet in execution case No. 57 of 1918. It is 
to be notioed that the suits Nos. 699 and 945 
were valued at sums below Rs. 5,000 and the 
suit No. 698 was valued at Rs. 9,613 and that 
when the execution of the deoree in that suit 
was sought it amounted to Rs. 11,818. This 
property namely, the taluk No. 13165 was 
one of the properties involved in suits Nos. 698 
and 945 ; but, as above stated, the deorees in 
699 and 945 having been satisfied by the sale 
proceeds of other properties, the sale of the 
taluk in dispute was held in execution of the 
deoree passed in suit No. 698. In the bid-sheet 
which is headed as bid-sheet in exeoution cases 
Nos. 56, 57 and 58 of 1918, dated from the 
20th June 1918 to the 25th Juno 1918 there 
is an order that the last bid of Rs. 14,500 in 
respect of other properties was acoopted by 
the Court and the Nazir was directed to sell 
the remaining property that is property No. 2 
of Schedule No. 2. for the realization of the 
balance due in suit No. 698 of 1916. In the 
petition which the appellant presented in the 
Couro below under O. XXI, r. 90 he states “for 
the realization of the decretal amount in suit 
No. 698 of 1916 of this Court between the 
aforesaid deoree-holders and judgment-debtors ; 
the decree was executed in case No. 58 of 1918 
and tli© following moveable properties owned 
and held by the judgment-debtor petitoner was 
sold by auction on the 25th June 1918 in execu¬ 
tion case No. 57 of 1918 for the realization of 
the amount under the said decreo.” This shows 
that the appellant was aware on that date of 
the true state of things, namely, that the 
decree in suit No. 698 was executed aud the 
property was sold for realization of the 
amount due under that deoree in Exeoution 
Case No. 57. Then again the memorandum of 
appeal presented to the District Judge is head¬ 
ed as “ In exeoution oases Nos. 67 and 68 of 
1918 of the Court of the First Subordinate 
Judge of Mymensingh between the aforesaid 
parties, the property of the judgment-debtor 
having been sold on the 2oth June 1918 ; 
the petitioner made an application for the said 
sale boiDg set aside under O. XXI, r. 90 Civil 
Procedure Code.” We also notioe that the pro- 
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olamafcion of sale isaued by the execution Court 
on the 2nd May 1918 for the aale of the proper¬ 
ties one of whioh was the disputed property 
is headed “mortgage execution case No. 58 
of 1918 ” The learned Vakil for the appel¬ 
lant, however, arguos that the appellant was 
misled by execution being taken in execution 
No. 57 in whioh the suit was valued at loss 
than Rs. 5,000 he honestly believed that the 
appeal lay to the District Judge. We are 
unable to accept this contention. We do not 
find any circumstances whioh might reason¬ 
ably be supposed to have misled the appellant. 
He was one of the parties to the suit, ho 
knew the valuation of the different suits, ho 
was aware that the deoree which was exeouted 
in execution case No. 57 was fully satisfied and 
he was further aware that the amouut of the 
sale proceeds of the disputed taluk went 
towards the satisfaction of the decree in suit 
Nos. 945 and 698 of 1916. We may also re¬ 
mark that tho appellant is a pleader by pro¬ 
fession. He attempted to give some explana¬ 
tions of his apparent negligonco in an affidavit 
whioh was 61ed in this Court at the time 
when tho order was obtained for tho registra¬ 
tion of the appeal. In tho affidavit ho does 
not say how ho was led to think that the ap¬ 
peal would lie to the District Judge except that 
orders were passod in Execution Case No. 57 
whioh arose from a suit whioh was valued at 
loss than Rs. 5,000. This in our opinion, is not 
sufficient. There are other circumstances 
which clearly point to a knowledge of the 
appellaut that he was aware or would have 
been aware with Blight dtligenco that though 
execution was taken in one of the Execution 
Cases, all the three oases were in process of 
execution. 

In our judgmont tho question whether tho 
time Bhould he extended under section 5 of the 
Limitation Act, should he answered in the light 
of the peculiar ciroumsbancos of each case. 
The learned Vakil for the appellant has re- 
erred us to cortain decisions of the Judioial 
Committee in ordor to help us to ascertain 
bo principle to be . applied in this case. The 
°ase of Brij Inder Singh v. Kanshi Ham (2) 

M (3 t i 2 Iad - Ga9 - 48 ; *5 C 91 ; 83 M. L- J. 480; 22 
T i 862 : 6 L - w 532 ; 126 P. W. R. 1317 ; U A. 
n. j. 777 ; 1>J Bom L. R. aGG ; 8 P. L. W. 318; -JO 

22 Si? : 104 R R - 1917 : ( ,917 > M- w. M. 311 ; 

IP n , N - 169 : 127 P. L. R 1917 ; 44 I. A. 218 


simply reiterates what section 14 has laid down, 
namely that the period occupied in proseouting 
with due diligence and in good faith a proceed¬ 
ing in another Court is to he deduoted in com¬ 
puting the period within whioh an appeal 
should be presented. The case of Sheimant 
Sunderabai v. Collector of Belgaum (3) shows 
the reluotance of their Lordships of the Judi¬ 
cial Committee to interfere with the discretion 
vested in tho Judges of this Court in either 
admitting or refusing to admit an appeal pre¬ 
sented beyond time. They affirmed the views 
taken in the case of Krishnaswami v. Rama - 
swami (1). In Sundarbai’s case, (3) the defend¬ 
ant had sufficient cause for not presenting the 
appeal in the Distriot Judge’s Court within the 
period of limitation. The learned Judges of 
the High Court when admitting the appeal had 
mado the following observation. ”We have no 
doubt that the mistake under which the appeal 
was filed originally in the High Court arose 
from the difficulty relating to valuation of 
suits in this country. Wo are satisfied as to 
bonafides and diligence of the appellant in 
this case and wo, therefore, think that the ap¬ 
pellant had sufficient reason within tho moan¬ 
ing of section 5, Limitation Act for nob present¬ 
ing the appeal to the District Court.” These 
cases, therefore, are no authorities for the broad 
proposition that where there is a chance of 
mistake the Court should in every case exouso 
the delay. 

There is a further difficulty in the way of 
tho appellant. The memorandum of appeal 
was returned by the District Judge on the 
11th dune 1920 but was nob presented to this 
Court before tho 9th August 1920, i. e. after 
an interval of about two months. It is, 

therefore, necessary that the plaintiff' should 

give a satisfactory explanation of this delay. 
The only explanation offered is contained 
in his affidavit to which wo have already 
referred. IJe says therein that‘there was 
serious illness in the petitioner's family and 
some time was required in making arrange¬ 
ment in the High Court.' This, in our opinion, 
is not sufficient explanation of tho delay’ 
Under section 14, Limitation Act, the appellant 
who seeks to deduot the period must prove that 
ho carried on tho litigation with duo diligence. 


(3) 62 In<\ Gag. 897 
W. N. 264 ; 49 B. 876 ; 
15 (P..O.)- 


; 29 C. W. N. 763 ; (1919) M. 
21 Bom. L. R. 1148 ; 46 I. A. 
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In the case of Ram PJnrain Joshi v. Par mesh- 
war Narain Mahto (4), this Court refused to 
extend tlie time for presentation of an appeal 
under section 5 of the Limitation Act and the 
Judicial Committee declined to interfere with 
the order. In that case the delay was one of 
six weeks ; and their Lordships of the Judicial 
Committee said that the delay which had 
occurred since the rejection of the appeal by 
the High Court and which was not accounted 
for militates against interference by their 
Lordships, with the order of tho High Court. 
In the case of .S nr at Chandra Bose v. Saras- 
wati Debi (5), the delay was for one month in 
presenting an appeal to this Court after the 
Distriot Judge had held that he had not 
jurisdiction to hoar the appeal. Their Lord- 
ships (Mookerjee and Holmwood, JJ.) refused 
to accept the explanation and one of the facts 
which weighed with them was that the appel¬ 
lant in that case as in this oase was a pleader. 


Considering all the oiroumstances of the 
case we are of opinion that this is not a fit 
case in whioh we should be justified in exor¬ 
cising the discretion vested in us under section 
5 of the Indian Limitation Act in excusing tho 
delay in presenting the appeal to this Court. 

The result is that this appeal is dismissod 
with costs. Wo assess the hoaring foe at 

three gold mohurs. . 

M w Appeal dismissed. 


(4' 90 
(PC.). 

(5) 34 


C. 300; 30 I. A. 20: 
C. 216 ;BC- L. J. 980. 


8 Sar. 


P. 0. J. 431 


madras high court, 
full bench. 

Referred Case No. 1 of 1923. 
Ootober 19, 1923. 

Present :— Sir Walter Salis Schwabe, Kt., 
Chief Justice, Mr. Justice Coutts Trotter and 
Mr. Justice Ramesam- 


BEST & Co., Ltd., Aoents of the Nobel’s 
Explosives Co., Ltd.—Appellant 

versus 

THE CORPORATION OF MADRAS 

RESPONDENT. 


Madras City Municipal Act (IV of 1919), 6- soh. 
iy t r. 7— Incorporated Company wth paid upcapttal*n 


foreign currency whether liable'to company tax—Inter¬ 
pretation of Statutes—-Taxing Statutes . 

A.11 incorporated companies whioh transaofc busi¬ 
ness in the City of Madras are liable to be assessed 
to tho tax on Companies under section 10, and r.7 of 
the Taxation Rules in Schedule IV of the Madras 
City Municipal Aot 1919 irrespective of their paid up 
capital being in British Indian currency or any 
other currency. 

The maxim that dear words are neoessary in order 
to tax the eubjeat does not mean that words are to 
be unduly restriotod against the taxing authority. 
It simply means that in a taxing Act one has 
to look merely at what ia clearly said. Thero is 
no room for any intendment. There is no equity 
about a tax. There is no presumption as to a tax. 
Nothing is to bo road in, nothing ia to be implied. 
Oae oan only look fairly at the language used. 

Case stated under r. 17, schedule IV of 
the Madras City Muuioipal Act, in M. T. 
Appeal No. 4 of 1922, on the file of the Court 
of Small Causes at Madras. 

This oase coming on for hearing, on the llfeh 
July 1923, upon hearing the arguments of 
Mr. R. N. Aingar, Counsel, instructed by 
Messrs- King and Partridge, Solicitors for the 
Appellant, and of Mr. P. Duraiswami 
Ayyangar, for the Respondent, and the case 
having stood over for consideration till the 
30th July 1923, tho Court (Sponoer and 
Dovados3, JJ.) made the following 

ORDER OF REFERENCE TO A 
FULL BENCH:— 

* Spencer, J. —I have perused the Judgment 
of my learned brother and I regret that I am 
unable to agree with his conclusions. 

I agree with the opinion of the learned 
Chief Judge of the Court of Small Causes that 
Madras Aot IV of 1919 does not either ex¬ 
pressly or by implication confer on t 6 
Commissioner of the Corporation power o 
determine the value iu the currenoy of British 
India of any sum expressed in any ourr ®°°y 
othor than that of British India and tba 
under Rule 7 he oan only impose assessmeo 
under section 110 in respeot of those com¬ 
panies the paid-up oapital of which is express 
in rupees. In this view the first two quesbton 
of the oase stated for the opinion of the H'n 
Court under Rule 17 of Schedule IV will have 
to he answered in the negative and it become 
unnecessary to express an opinion on the t i 
question. 
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On three points I am constrained to differ 
from my learned brother. In the first place 
I do not consider that it is legitimate for us to 
hazard a conjecture as to what the legislature 
may have intended when they framed the Aot 
and the rules in this manner. For it proba¬ 
bly did not ooour to anybody at the time that 
some day a difficulty might arise from the 
omission to provide means for converting 
capital stated in foreign currency into rupees 
and as Rowlatt, J., observed in Cape Brandy 
Syndicate v. Inland Revenue Commissioners (1) 
In a Taxing Aot one has to look merely 
at what is dearly said. There is no room for 
any intendment. There is no equity about a 
tax. There is no presumption as to a tax. 
Nothing is to be read in, nothing is to be 
implied. One can only look fairly at the 
language used.” 


Next it has been suggested that the Com¬ 
missioner in a particular case might estimate 
whether the capital of a foreign company 
would, if calculated in rupees, amount to 
more than twenty lakhs of rupees or less 
than one, and that it would always be open to 
the oompany to show that his estimate was 
wrong. But if the rate of exchange is not Gxed 
and if the date whon the calculation is to be 
made is not given, with a varying exohange, 
who is to say whether tho Commissioner was 
right or wrong ? In cases on tho border lino 
a company might be liable to taxation on one 
day and not liable tho next day. 

Then lastly my learned brother finds that 
section 110 is very clear and, if I understand 
mm rightly, he thinks that the Madras City 
Mumo'pal Act as compared with the Madras 
•strict Municipalities Act gains in clearness 
y the omission in tho City Act to define tho 
meaning of ‘ Company ” in tho definition 
o auses. I do not appreciate the suggestion 
. the omission to define a technical expres¬ 
sion makes the matter more dear. But l 
Agroe that the important question boro is to 
eoido what is meant by tho words in section 
every incorporated oompany.transacting 
usiness within the city.” In tho absence of 
Any definition I do not see why we should not 
^ V . 6 ^ord company ” the same meaning 
- has in fche Indian Companies Aot, section 
^ ) vtz., a company formod and registered 
nder that Aot or an oxisting oompany. Section 


(1) (1921) l K. b. 64; 90 L. J. K. R. 118. 

I 0—117 


15 of that Aot provides for the registration of 
companies and section 23 for the certifying of 
incorporation ; and it is, therefore, only rea¬ 
sonable to suppose that by an “ incorporated 
company” in Beotion 110 of Madras Act IV of 
1919 a Company registered under seotion 15 
of the Indian companies Act and incorporated 
under section 23 is intended. Section 253 
declares what companies are authorized to be 
registered. Section 277 deals with the re¬ 
quirements of the Aot as to companies esta¬ 
blished outside British India which prooeed to 
establish a place of business within British 
India As under section 22 only the Registrar 
of a province, in which the registered office of 
tho company is situated, oan register a company 
and as the Schedules to the Act apply only to 
companies whose capital is in rupees, I con¬ 
ceive that a Registrar would find considerable 
difficulty, if not inability, in dealing with the 
application for registration of a oompany 
whoso registered offioo was not in India and 
whoso capital was not stated in rupees. 

By section 20 of the Indian Stamp Act tho 
legislature provided that ad valorem duty 
expressed in a foreign currency should be 
calculated according to tho oarront rate of 
exohange ou the day of tho date of tho instru¬ 
ment. But the Indian Companies Aot and 
the Madras City Municipal Act contain no 
provision for converting foreign currencies into 
rupees. If tho machinery for conversion of 
currency is lacking, it becomes impossible to 
say what tho provisions of the Aot including 
the schedulo-s (for tho rules must always be 
read in conjunction with tho body of an Aot, 
see Mani Mohan ilandal v. Ramtaran Man- 
dal ( (), mean when they speak of rupees in 
relation to companies whoso capital is not ex¬ 
pressed in rupees. 

I am, thoreforo of opinion that the Indian 
Companies Act and tho Madras City Munici¬ 
pal Act oannot bo applied to companies which 
have not a place of business situate in British 
India, as they cannotget thomselvos registered 
in British India until they opon a place of 
business in this oountry, and so thoy cannot 
become “ incorporated companios ” within tho 
meaning of seotion 110 of Act IV of 1919. 

Mr. Aingar conceded that as " persons ” in¬ 
clude ‘ companies ” under section 3, olausa 


(2) 9a lad, CUs. 920 ; 43 C. 148. 
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(39), of the Goneral Clauses Aofc, such com¬ 
panies are liable to pay taxes under section 
111. Therefore, the result of my conclusion 
will not be that they will escape making any 
contribution whatever to the revenues of the 
Corporation, and the equity of the claim made 
by the assessed company has thus no bearing 
on tbe decision of the question that has been 
raised and referred to us. 

Devadoss, J.—The Chief Judge of tbe 
Small Cause Court, Madras, has submitted 
the following questions of law for the opinion 
of tho High Court:— 

1. 'Whether or not incorporated companies 
which transact business in the City of Madras 
and whoso paid-up capital is in a currency 
other than that of British India aro liable to 
be assessed to the tax on companies under 
section 110 and rule 7 of tho taxation rules 
in schodulo IV oi the Madras City Municipal 
Acb, 1919? 

2. Does tho proviso to rule 7 apply to all 
companies transacting business within the 
oity irrespective of their capital being in 
British Indian ourrenoy or any other cur¬ 
rency ? 

3. What is tho meaning of expressions 
"gross income", and "gross income received in 
or from the city” in the proviso to rulo 7 ? 
Does the latter expression include income 
arising out of business transacted outside 
Madras, tho proceeds whereof aro transmitted 
bo and rccoivcd by the agents of the incor¬ 
porated company in Madras where they have 
their head office ? 

This roforonce arises out of an appeal pre¬ 
sented by Messrs. Best & Co., Agents of 
tho Nobel’s Explosives Company, Limited, 
against tho levy of companies’ tax by the 
Commissioner of the Madras Corporation on 
the grounds (1) that the paid-up capital of the 
Nobel’s Explosives Company, Limited, being in 
sterling and not in rupees tbe scale of assess¬ 
ment under rule 7 of schedule IV of the Aot, 
does not apply and the Company is not, there¬ 
fore, liable to tho tax on companies under the 
aforesaid rulo ; (2) if oontrary to the above 
contention it is hold that tho Company can be 
assessed under rulo 7, tliis assessment oan be 
made under the proviso to that rulo and the 
proper assessment to he imposed for tbe 
half-year in question is Rs. 25 only as tbe 
gross annual income of tho company did not 


exceed Rs. 5,000. The learned Chief Judge 
held that the Nobel’s Explosives Com¬ 
pany, Limited, was not liable to be assessed 
under seotion 110 and rule 7 ^ of schedule IV 
and allowed the appeal. He is " of opinion that 
the power to determine the value in currency 
of British India of any sum expressed in any 
currency other than that of British India has 
not either expressly or by implication been 
conferred on the Commissioner and that under 
rule 7, tbe Commissioner can impose assess¬ 
ment in respeob of those companies only, the 
paid-up capital of which is expressed in 
rupees.” 

The first question submitted for the opinion 
of the High Court has been argued at consi¬ 
derable leDgth. The contention of Messrs. Best 
& Co., Agents of Nobel's Explosives Com- ’ 
pany, Limited, is that only companies whose 
share capital is expressed in terms of Indian 
curronoy are liable to assessment under rule < 
of schedule IV of the Madras City Municipal 
Act and the Nobel’s Explosives Company, Limi¬ 
ted, being an English Company whose share 
capital is expressed in terms of British our- 
renoy cannot be brought within the operation 
of rule 7 of schedule IV. The Nobel s Explo¬ 
sives Company, Limited, has a paid-up oapital 
of £2,793,412. It was incorporated in England 
and it carries on a world-wide business. Tbe 
question is whether an English Company suob 
as the Nobel’s Explosives Company, Limitod, 
is not liable to be assessed under the Madras 
City Municipal Act. seotion 110, by reason of 
its share oapital beiug expressed in terms of 
English Currenoy and not in terms of the 
currency in India. Section 110 is under t 0 
heading " Tax on Companies ” and is in tbe 
following terms: — 

Every incorporated company transacting 
business within tbe oity for profit or as a 
benefit society shall pay by way of licence o 0 
in addition to any other licence fee that may 
be leviable under this Act, a half-yearly tax od 
its paid-up capital on the soale shown in tne 
taxation rules in eohedule IV \ but in no case 
exceeding one thousand rupees, if and as soon 
as it has transacted business in the city 0 
the period prescribed in section 113. 

Explanation .—Whenever a oompany has an 
office, agent or firm to represent it for P ur P® 
of transacting business in the city, suo i 00 
pany shall be deemed to transaot business 
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the city and suoh office, agent or firm shall be 
liable for the tax in respect of the company’s 
business, whether or not suoh office, agent or 
firm has power to make binding contracts on 
behalf of the oompany.” Rule 7 of schedule 
IV is headed “Part 2—Assessment of Compa¬ 
nies— seotion 110” and is in the following 
terms :—"Companies shall be assessed by the 
Commissioner on the following scale.” It has 
two sub-headings, “paid-up capital" and "half- 
yearly tax,” then another beading. 

Lakhs of rupees and a soale- 

Bfl. 

A. More than twenty ... 1,000 

B. More than ten, less than twenty 500 

C. More than five, less than ten ... 250 

D. More than three, less than five ... 160, eto , 

0. Less than one ... 30 

There is also a proviso to the effeob “Pro¬ 
vided that any company, the head office or a 
branch or principal office of which is not in 
the oity and which shows that its gross in¬ 
come received in or from the oity has not in 
the year immediately preceding the year of 
taxation exceeded 

(a) Rs. 25,000—shall pay only Rs. 125. 

(b) Rb. 15,000 -shall pay only Rs. 75. 

(c) Rs. 5,000 —shall pay only Rs. 25. 

It has been conceded, and I think very 
rightly, by Mr. R. N. Aingar who appeared for 
Messrs. Best & Co., that if section 110 stood 
alone, Nobel’s Expolsives Company, Limited, 
would bo liable to pay tho tax on companies, 
but he contended that inasmuoh as rule 7 had 
relerred only to paid-up capital in lakhs of 
rupees, the scopo of section 110 had been nar¬ 
rowed by rule 7. He further contended that 
there was no provision in tho Act, for conver¬ 
ging Capital expressed in terms of foroign our- 
rency into tho British Indiau currency such as 
that contained in section 20 of the .''tamp Act, 
and it must, therefore, ho taken that the legis- 
aure intend that only companies whose capital 
was oxpressed in rupees should be assessed. lie 
further contended that it would bo very incoQ- 
vomont to assess companies under rule 7, 
when tho exchange is fluctuating as it is now 
and a Gorman Company with a capital of two 
million Marks may at the presont rate of 
exchange not have a capital of more than a 
few rupoes. 

I he real question is whether a company not 
registered in British India and wbo6o capital 


is not expressed in terms of Indian currenoy 
is outside the scope of seotion 110. Sec¬ 
tion 110 is very dear in its torms. It makes 
every incorporated company transacting busi¬ 
ness within the city for profit or as bene¬ 
fit eociety liable to pay by way of lioenoe fee 
a half-yearly tax on its paid-up capital on the 
scale shown in schedule IV. Tho scope of 
seotion 110 being wide and tho provisions be¬ 
ing so clear, can it be said that tho scope of 
that section has been narrowed by rule 7 ? 
Rule 7 does not contain any expression to the 
effect that the paid-up capital should be in 
rupees. All that it says is that if the paid-up 
oapital is more than twenty lakhs, a certain 
amount of tax is payable and if it is more than 
ten and less than twenty, a certain other 
amount is payable and it givos a scale. Can 
it be said that Nobel’s Explosives Company, 
Limited, has not got a capital of twenty lakhs 
of rupoes? Tho Commissioner has authority 
to assess the tax and in his opinion, if a com¬ 
pany has a capital of more than twenty 
lakhs, that company is liable to pay a certain 
amount half-yearly. Any foreign company 
whose capital in foreign currency is known, 
can be easily said to possess a capital of 
more than twenty lakhs or le6S than twenty 
lakhs or any other sum. Looking at the his¬ 
tory of this legislation it cannot be reasonably 
contended that the legislature intended only to 
assess companies registered in India. In the 
City of Madras Municipal Aob, 1884, provision 
was made for levying professional tax in sec¬ 
tion 103 in thoso torms : "if the Commission¬ 
ers determino to levy a tax ou arts, profes¬ 
sions, trades and oalliugs (not being a military 
profession or calling), and on offices or appoint¬ 
ments, overy poison who within tho oity exer- 
oisos any one or more of the arts, professions, 
trades or callings, or holds any one or more 
of the offices or appointments, specified in 
schodulo A, shall pay in rospect thereof the 
sum specified in tl>o said schedule as payablo 
by persons of the class in which such person is 
placed.” Tho relovaut portion of schedule A 
is as follows :— Joint stock companies and 
other companies carrying on any trade or bu¬ 
siness having gain lor its object, or as benefit 
societies, and tho oapital of which oxcoeda 
twenty lakhs of rupoes . . . 500 rupees.” 

In tho Madras City Municipal Act of 1001, 
section 115 was enacted for tho levy of tn^oa 
and tolls. Seotion 120 of that Aot is in the 
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following terms :—“If the corporation deter¬ 
mine to levy the tax specified under clause A 
of section 115, every person who within the 
city exercises any profession, art, trade, or cal¬ 
ling or holds any offico or appointment bring¬ 
ing him within one or more of the classes of 
persons specified in schedule V shall pay the 
sum specified in the said schedule as payable 
by persons of the class in which such person is 
placed.” In schedule V (A) the wording of the 
Act of 1884 is reproduced. In the present Act, 
the same wording is used with a slight modi¬ 
fication. Instead of repeating under tho head¬ 
ings of A, B, C, etc., the provisions as to com¬ 
panies, an abbreviated form is introduced with 
a heading "lakhs ol rupeos” and the abbreviat¬ 
ed forms, more than twenty, more than ten 
and les6 than twenty, more than five and less 
than ten, etc. It is dear from this that 
tho legislature did not intend to alter tho 
law as it stood both under the Act of 1884 
and under tLie Act of 1904. It is to be 
remembered in this connection that the tax 
on companies levied by the Corporation seems 
to have been paid without demur, and it is 
only now that objection is raised against the 
assessment under seotion 110 and rule 7 of the 
present Act. Though the ocnduct of the assos- 
soes does not estop them from or stand in tho 
way of raising a legal objection, yet it shows 
how both the Corporation and the companies 
understood the provisions of the Acts of 1884 
aud 1904. It is true that if tho amout of tax 
bo 6mall tlie oompauies may not take the 
trouble of objecting to the assessment. But 
where the half-yearly tax is such a largo sum 
as rupees one thousand, tho oompanios natur¬ 
ally try to escape taxation if thoy oould. 

Under the District Municipalities Act, com¬ 
panies not registered in British India or in the 
British Dominions are not liable to pay tho 
oompauies’ tax. The provisions of that Act 
are different from those of the Madias City 
Municipal Act. In the District Municipalities 
Act of 1884, tax on arts, prole6sion6, trades 
aud callings was levied by reason of tho 
provisions coutainod in section 53. .'chedulo A, 
class 1, begins thus:—" Every person 
holding any ollico cr appointment, public or 
private, or employed in any capacity, whose 
pay, salary or pension amounts to Rs. 2,000 a 
mouth or upwaros, aud evory person falling 
pudor any of the following denominations 


whose income is estimated to amount to 
Rs. 2,000 a month or upwards: carrying on 
business as a company, etc., etc.” The word 
“Company ” iB defined in the Act as meaning 
“a company registered undor the Indian Com¬ 
panies Act, 1882, or under the Acts of Parlia¬ 
ment known under the collective title of the 
Companies Acts, or incorporated by an Act of 
Parliament or of the Governor-General in 
Council, or by Royal Charter or Letters 
Patent.” This Aot was amended by Act III of 
1897. The Amendment Aot made no ohange in 
the law as regards professional tax. The Madras 
District Municipalities Act of 1920 was passed 
to consolidate and amend tho law relating to 
District Municipalities. Section 92 of the Aot 
is in these terms : "if the Chairman publish¬ 
es a notification under section 80 that a com¬ 
panies’ tax shall be levied every company 
transacting business within the municipality 
for profit or as a benefit society shall after 
the date specified in the said notification pay 
a half-yearly tax on its paid-up capital on the 
scale shown in schedule IV, if and as soon as 
it has transacted business in the municipality 
for the period laid down in section 95. Sche¬ 
dule IV, rule 16 has the heading of Assess¬ 
ment of companies.” Companies shall be 
assessed by the Chairman on the following 
scale :—■ 

Paid-up oapllil Half-yearly tax. 

Ba. 

A. More than ten lakha of rupees ... 5J50. 

and the wording is almost similar to the word- 
ing in the Madras City Municipality Aot of 
1919. In seotion 92 of the Aot, the expression 
i6 ‘ evory company transacting the business 
and the word company is defined as meaning 
“a company registered under the Indian 
Companies Act, 1913, or under the Acts of 
Parliament known under the collective title of 
tho Companies Acts or incorporated by an Aot 
of Parliament or of the Governor-General m 
Council or by a Royal Charter or Letters 
Patent.” it is quite clear, therefore, that 
companies which do not como within the 
definition of the wording as given in the Act. 
are not liable to pay tax on companies. j 
has boon held by Kumaraswami dASTI, •> 
in C.o. Nos. 79b and 1055 of 192J, tb&t 
companies like the Singer Sewing Maonin 
Company and the Standard Oil Comply 0 
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New York are not liable to assessment under 
section 92 of the District Municipalities Act 
in respeot of business carried on within the 
limits of a municipality. In the Madras City 
Municipal Aot there is no definition of 
company and as seotion 110 speaks only of 
Incorporated Company transacting business 
within the oity, I think that the intention of 
the Legislature is quite dear and that is to 
bring within the operation of section 110 all 
Incorporated Campanies transacting business 
within the oity whether they be incorporated 
in British India or in the British Isles or 
anywhere else. The conditions necessary arc, 
they should be incorporated and they should 
transact business within the city for profit or 
as a benefit society and should carry on busi¬ 
ness as required by section 113, in order to 
make them liable to the tax on companies. 
When section 110 is 60 clear in its terms, can 
it bo said that its scope has been narrowed by 
implication only by reason of the expression 
'lakhs of rupees” being used as regards the 
paid-up capital in r. 7. The Commissioner is 
empowered to tax companies and lie has to 
determine what the capital of a company is. 
I do not think that there is any insuperable 
difficulty in the Commissioner arriviug at a 
satisfactory deoision as regards the amount of 
the capital of a company in rupees when that 
oapital is expressed not in terms of Indian cur¬ 
rency but of English or foreign currency. 
Considering the wide margin that is given in 
the rule, it is not right to hold that compa¬ 
nies whioh have nob got a capital express¬ 
ed in Indian ourrenoy are outside the scope 
°f r. 7. Suppose a company is formed and 
registered in Travancore and its capital is 
expressed in the currency of the State, viz., 
Chakrams, or a company is formed and 
registered in the Native state of Hydera¬ 
bad and its capital is expressed in terms 
of Sicca rupees, oouid not the Commissioner 
easily ascertain whether 6uoh a company 
carrying on business in the oity of Madias 
has or has not capital of more than 
twenty lakhs or less than ten lakhs of 
rupees or any other sum i it 16 urged that 
the Madras City Municipal Act is a taxing sta¬ 
tute and should be construed stnotly. it is a 
^ell established principle of construction tuat 
ail penal statutes, statutes whioh impose a 
Penalty, and taxing statutes should be constru¬ 


ed striotly :—that is, where it is not quite clear 
that a subjeot is liable to a tax or penalty, 
he should not be made liable by any extended 
or loose construction of the statute. But 
this principle does not staud in the way of 
considering whethor a taxing statute embraoes 
within its operation certain classes of persons. 
Mr. Aingar referred to tho observations of 
Rowlabt. J., in Cape Brandy Syndicate y. 
Inland Revenue Commissioners (1), “ It is 
urged by bir William Finlay that in a Taxing 
Act olear words are necessary in order to 
tax the subject. Too wide and fanciful a 
construction is often sought to be given to 
that maxim, wbiob does not mean that words 
are to be unduly restricted against tho Crown 
or that there is to be any discrimination 
against the Crown in those Acts. It simply 
means that in a taxing Act one lias to look 
merely at what is clearly said. There is no 
room for any intendment. There is no equity 
about a tax. There is no presumption as 
to a tax. Nothing is to be read in, nothing 
is to be implied. One can only look fairly 
at the language used.” Appling the obser¬ 
vations of the learned Judge to the present 
case, can it bo said that an incorporated 
compauy carrying on business within the 
oity of Madras does not oome within the 
operation of seotion 110 and r. 7 ? Wiiat is 
there in the rule to indicate either expressly 
or impliedly that the expression “ incorporated 
compauy ” should bo held to mean incorporat¬ 
ed only in British India V The words of the 
statute are clear and when there is nothing 
in it to imply an intondmont to exclude any 
person or class coming within tho olear 
language of tho section, it would bo doing 
violence to that language by importing some¬ 
thing not warianted by anything in it or in any 
Other portion ol the enactment. The mere 
fact that the liability ol the companies -tax is 
on its having a capital of oertam number of 
lakLis is no justification for holding that the 
oompauy should have its oapital expressed in 
terms ol Indian currency. 

In Corporation oj Calcutta v. Standard 
Marine Insurance Company an argument 
wu6 put lorward that a company not registered 
in British iudia was not liable to bo assessed. 
Tho luarueu Advocate-General ol the day, bir 

(8) li 0. 681 ; 11 Ind. D#o. (N.S.) 887. 
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Charles Paul, urged this argument:—In 
the 2nd schedule the words used are, the 
paid-up capital of which amounts to 10 lakhs 
of rupees or upwards.’ The words “ amounts ” 
has been advisedly used. It means ‘ is equival¬ 
ent to.’ Companies with capital in foreign coin 
are intended to bo included.’’ But the point 
was not decided and it is urged that the Bengal 
Act was subsequently amended by the intro¬ 
duction of the words “ equivalent to.” In my 
view it is unnecessary to use the words 
“ equivalent to,” for all that the rule says is that 
if the capital is more than twenty lakhs a cer¬ 
tain amount is payable, and if less than twenty 
lakhs of rupees, some other amount is paya¬ 
ble. The case of Charles James Partington v. 
The Attorney-General (4), was relied upon by 
Mr. Aingar in support of his contention. The 
observations of Lord Cairns as to the inter¬ 
pretation of fiscal statutes is ontitled to the 
greatest weight. “ I am not at all sure that, in 
a case of this kind —a fisoal case —form is not 
amply sufficient; because, as I understand the 
principle of all fiscal legislation it is this : 
If the person sought to bo taxed comes within 
the letter of the law he must be taxed, how¬ 
ever great the hardship may appear to the 
judioial mind to be. On the other hand, if 
the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of tho law, 
the subject is free, however apparently within 
the spirit of tho law tho case might otherwise 
appear to bo. In other words, if there be 
admissible, in any statute, what is oalled an 
equitable construction, certainly such a con¬ 
struction is not admissible in a taxing statute, 
where you can simply adhere to tho words 
of the statute.” A careful perusal of the judg¬ 
ment of tho case shows that tho House of 
Lords upheld tho contention of the Crown 
that if two administrations are taken out, 
stamp duty iB payable in respect of both. The 
faots of the case are : One Mary Shard died 
intestate in England in 1819. No one appeared 
to administer her estate and Mr. Maule, the 
then Solicitor to tho Treasury, took out letters 
of administration for that purposo. The next of 
kin to the deceased was Mrs. Isabel Cook, the 
wife of Mr. Ellis Cook, both of whom had 
always been domiciled in tho United btatos. 
Mrs. Isabel Cook died in 1825. She had not 
taken out letters of administration to 

( 4 ) 4 a. L- 100 ;38 L J. Ex. 305 ; 21 ti. T- 370- 


Mrs. Shard. Her husband died in 1830. After 
his death his children applied to Mr. Parting¬ 
ton, to take proceedings against the Solicitor to 
the Treasury, to recover from him the property 
whioh had belonged to Mrs. Shard and which 
they claimed under their mother. Mr. Parting¬ 
ton took out separate letters of administration 
to the estate. . . first of Ellis Cook and 
then of Isabel Cook. Each grant was dated 
the 22nd July 1855 and the form of each 
was as follows :—“ We do grant full power 
and authority to you to administer and faith¬ 
fully dispose of the said goods, etc., whioh be¬ 
long to his estate.” In the grant relating to 
the mother’s estate the concluding words were 
"For the use, etc., of James Cook now residing 
in Vermont in North America one of the 
natural and lawful children of the said Isabel 
Cook deceased, oto., etc.” Mr. Partington 
then instituted a suit in Chancery against Mr. 
Roynolds (who bad in the meantime succeed¬ 
ed Mr. Maule as Solicitor to the Treasury) and 
the Court having found James Cook to bo the 
next of kin declared Mr Reynolds to be oharge- 
able with tho principal sums of the assets. 
Tho Commissioners of Inland Revenue claim¬ 
ed that stamp duty should be oalculatod on a 
value including all accretions from tho death 
of Isabel Cook to tho date of the administration, 
namely, tho 23rd July 1855, and also claimed 
that the grant of the administration for tho 
effects of the late Ellis Cook, who survived his 
wife, should be stamped at the same rate. 
The Court of Exohequcr Cbambor held that 
duty was payablo in respect of both tho estates. 
The House of Lords affirmed the judgment of 
tho Court of Exohequer Chamber ; when two 
administrations aro granted stamp duty is pay¬ 
able on both. Whether tho devolution of the 
estate oi one deceased person has been reduo- 
ed to possession or not, when administration 
is sought for the estate of a person on whom 
some other estate has devolved stamp duty is 
payablo on the values of the estate of the per¬ 
son who died intestate as well as for the 
administration of the estate of the person on 
whom tho previous ostato dovolved though he 
had not taken out Icttuns of administration. 
Their Lordships construed the provisions of the 
statute strictly aud upon the strict construc¬ 
tion both tho ostatos were liable to pay stamp 
duty. Lord Chelmsford agreed with the 
Lord Chancellor in the order proposed and 
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observed, “ with reepeot to the liability to the 
foil duty upon both the administrations taken 
out by the appellant, it was admitted by his 
learned Counsel that if the question had arisen 
with respect to subjects of this country no 
doubt would have existed as to the double duty 
being payable. But it was contonded, that as 
Isabel Cook and her husband Ellis Cook were 
domiciled Amercians, it was not neoessary to 
take out administration to Ellis Cook in order 
to obtain administration to Isabel Cook ; that 
the husband was not au interested party ; that 
the wife’s administrator might give a sufficient 
receipt and discharge; and that the whole of 
the duty of the administrator was to remit 
the money received by him under the ad¬ 
ministration to America to be distributed 
there to the person ontitled. I must confess 
my inability to follow this reasoning, or to 
understand how the quostion of domicile can 
enter into the consideration of the grant of 
letters of administration in this oountry.” 

Mani Mohan Mandat v. Bamtaran Man¬ 
dat (2), was relied upon as authority for 
the contention that r. 7 controlled the 
scope of section 110. In that case, the 
question was whether a Court had the 
power of remand not oxpressly given to it 
under O. XLI, r. 23, of the Civil Procedure 
Code. Seotion 107 bogins thus: ‘ Subject to 
suoh conditions and limitations aa may be 
prescribed an Appellate Court shall have 
power (a) to determine a caso finally and, (6) 
to remand a caso, etc.” ‘As prescribed ’ moans 
ss prescribed by the rules to bo framed here¬ 
under. Undor O. XLT, r. 23, the power to re¬ 
mand a oase is limited. Sir Lawrence Jenkins 
makes the following observations at page 
152 :—" The body of the Code is fundamental 
and is unalterable except by the logislaturo ; 
the rules are concerned with details and 
machinery and can be more readily altorcd. 
Thus it will bo found that the body of the 
^odo creates jurisdiction while the rules indi¬ 
cate the mode in which it is to be oxercised. 
It follows that the body of the Code 
is expressed in more general terms, but it 
has to bo read in conjunction with the 
more particular provisions of the rules." Sec¬ 
tion 110 of the Madras City Municipal Act is 
not subject to the rules prescribed undor that 
rule or any other provisions of the Act. It 
sunply says that the tax shall be on the soalo 


shown in the taxation rule in schedule IV. 
The liability to pay tax is imposed by section 
110; the amount of the tax is to be determined 
according to the scale given in the schedule. 
So, the rules in schedule IV cannot take away 
the liability to pay the tax and a reasonable 
construction should be placed both upon seo¬ 
tion 110 and upon rule 7 in order to avoid a 
construction, which is repugnant to the objeot 
of the section and the rule. 

As a good deal of argument has been address¬ 
ed to us upon the construction of taxing statut¬ 
es, I shall deal briefly with a few oases whioh 
bear on the point. In Maxwell’s Interpreta¬ 
tion of Statutes there is this passage at page 
410 “When one seotion enacted that if the 
plaintiff recovered a sum ‘not exceeding' £5 he 
should have no costs, and another, that 
if he recovered ‘ less than ’ £5 the Judge 
certified, he should have his oosts ; the 
literal meaning of the last clause leaving it 
inoperative where the sum recovered was 
exactly £ 5, it was held, to avoid imputing 60 
incongruous and improbable an intention to the 
legislature, that the words ‘less than’ should 
be read as equivalent to ‘not exceeding’ the 
general principle being that Acts of Parliament 
should be construed with a candid mind 
and with an intention to understand them— 
Garhy v. llairis (5). At page 420 there 
is this following passage “So, the XXXV, 
Geo. Ill, o. 101, section 2, which empowered 
Justices to suspend in case of sickness the or- 
der of removal of any pauper who should be 
brought beforo them for the purpose of 
being removed,’ was construed as authorizing 
such suspension without the aotual bringing up 
of the pauper boforo the Justices : as the literal 
construction would have defeated the humane 
object of the enactment.” In these cases the 
Court dopartcd from the strict language of the 
enactment in order to give full effoot to the 
intention of the legislature as expressed in the 
section and in order to avoid absurd construct¬ 
ion, or to prevent anything whioh is against 
humane practice. 

I have referred to these oases only for the 
purpose of showing that the Court is not de¬ 
barred from giving a reasonable construction 

(5) (1852) 21 L. J. F.x. 160; 7 F.x. 591 : 1G Jur. 
456 ; 155 E. R. 1084. 
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to a statute. I am not overlooking the prin¬ 
ciple that taxing statutes should Dot receive 
an equitable construction. In Halsbury’s 
Laws of England, Vol. 27, page 148, the law 
is summed up thus :—“It is the duty of Jud¬ 
ges to give fair and full effect to statutes with¬ 
out regard to the particular consequence in the 
special case and not to indulge in conjeoture as 
to what Parliament would have done if a parti¬ 
cular case had been presented to its notioe, 
for it may be presumed that the framers of a 
statute contemplated matters of ordinary 
occurrence.” 

It has been urged that there is no provision 
in the Act for converting the foreign 
currency into Indian currency as is contained 
in the Stamp Act, as the legislature did not 
intend to tax companies whose capital is not 
in rupees. By section 20 of the Stamp Act, 
an arbitrary date is fixed for conversion of 
foreign currency into Indian ourrency. The 
Stamp Act imposes an ad valorem duty on 
certain classes of documents and it is neces¬ 
sary to calculate the duty as oxactly as could 
be done, and for that purpose, the legislature 
has fixed a certain date for suoh calculation. 
Under tho Madras City Municipal Act, section 
113, the tax bocomes payable if the oompany 
carries on business for 60 days, and on the ex¬ 
piry of the 60bh day the tax could be demand¬ 
ed, and the Commissioner oould after that date 
assofis the company under sootion 110, rule 7. 
It is not likely that there oould bo any groat 
fluctuations in the oourse of a month or two, 
and the extraordinary conditions prevailing in 
Germany and in Austria now should not be 
taken to bo the ordinary conditions prevailing 
in the exobauge market. Owing to extraordin¬ 
ary circumsbanoos the mark has depreciated 
very much and similarly tho Austrian and 
Russian currency. But till two years ago, 
there were not such abnormal conditions pre¬ 
vailing and there would be no hardship if 
there is a slight fluctuation in the value of the 
foroigu currency in relation to the Indian our¬ 
rency, between the datos on whioh the com¬ 
pany bocomes liable to pay tho tax and the date 
on which it is assessed. In Hyde v. 
Johnson (6), tho facts were “ The plaintiff in 
order to recover a debt barred by the 

(6) (1836) 2 Bio* (N.O.) 776; 8 Sootfc 289; 2 Hadgea 
94 ; 5 L. J (N. S.) 0. P. 291 ; 132 E. R. 299 ; 42 R- 
R. 787. 


statute of limitation, offered in evidenoe at 
the trial before the Under-Sheriff a let¬ 
ter written by the defendant’s wife, in 
her husband’s name at his request^ offering 
to pay the duty by instalments and sent by 
him to the plaintiff. The evidenoe was object¬ 
ed to as not signed by the party ‘chargeable 
thereby’ within the meaning of 9 Geo. 
IV, 0. 14, section I.” Tindal, G. J„ upheld the 
contention and observed as follows:—“The 
question turns entirely on the oonstruotion of 
the statute and it amounts in other words 
to this : does the Statute 9 Geo. IV, C. 14, 
extend to a writing signed by an agent of 
the party or is it confined in terms to a writ¬ 
ing ‘signed by the party chargeable thereby ?’ 
Looking at the words of the statute, it is 
oonfiued in terms to a writing ‘signed by 
the party chargeable thereby’ * * * * 

Some inconveniences have been pressed in 
the course of the argument upon our attention 
in cases where a total inability of parties to 
sign may exist; but the nature of the signature 
which is neoessary to oomply with the requi¬ 
sites of tho statute is suoh as to make it 
almost impossible to suppose a case in wbioh 
a party could not make suoh a signature 
as would satisfy tho statute. And after all, 
in construing a statute wo must not look to 
0X803 of very rare and singular ooourrenoe but 
to thosj of evoryday exparieuoe, and whatever 
may be the oonsequenoe, we must interpret 
tho statute aooordiug to the plain import of the 
language employed in it. In Re Halt (7), Cave, 
J., observes with regard to section 19, of tho 
Patents, Designs and Trade Marks Act of 1883 

I am unable to see in what way our inter¬ 
pretation of the language of the seotion oan 
work injustice. A very strong oaso of injuatioe 
arising from giving the language of an Aot of 
Parliamont its natural meaning must be made 
out before the Court will oonsbiue a seotion 
in a way contrary bo the natural meaning of 
the language used ; and it will be no injustice 
if tho result of our deoision be to deprive the 
person who infringes a patent of the right to 
set up a defence whioh does nob go to the 
morits.” 

Earl Cairus gives the reason for a striot 
construction of Taxing Aots in the following 

(7) (1988)121 Q B. D. 137 ; 67 L J. Q. B. 491 W 
L. T. 87 ; 86 W. R.-892. 
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terms in Pryce v. Monmouthshire Canal and 
Bailway Companies (8): “ My Lords, the oases 
which have deoided that Taxing Acts are to 
be oonstrued with strictness and that no pay¬ 
ment is to be exaoted from the subjeob which 
is not clearly and unequivocally required by 
Aob of Parliament to be made, probably 
meant little more than this, that, inasmuoh 
as there was nob any a priori liability in a 
subject to pay any particular tax, nor any 
antecedent relationship between the tax-payer 
and the taxing authority, no masoning found¬ 
ed upon any supposed relationship of the tax¬ 
payer and the taxing authority could be 
brought to bear upon the construction of the 
Act, and, therefore, the tax-payer had a right 
to stand upon a literal construction of the 
words used, whatever may be the conse¬ 
quence." It is contended by Mr. Duraiswami 
Ayyangar on behalf of the Corporation that 
for the privilege of trading within the city, the 
tax is payable. It is unneocssary to consider 
whether the amenities of the city are a suffi¬ 
cient quid pro quo for the tax payable by the 
Company.In this connection it may be instruc¬ 
tive to see how American Courts construe le¬ 
gislation of this kind. " In Amerioa, Revenue 
Laws are not regarded as penal laws in the 
sense that it requires them to be construed 
with sbriotness in favour of the defendant. They 
are regarded rather in their remedial character 
as intended to prevent fraud, suppress public 
wrong and promote public good and so con¬ 
strued as to most effectually accomplish those 
objects. Maxwell’s Interpretation of Statutes, 
bth Edition, page 509. Without subscribing to 
the doctrine embodied in tho above passage, 
think a reasonable construction should al¬ 
ways bo adopted without straining the langu¬ 
age eibher in favour of one party or the other. 

An argument has boon advanced by 
Mr. Aingar that tho Registrar of Joint Stock 
ompanies would rofuso to register the Memo¬ 
randum of a Company in which the capital is 
oppressed in terms not of British Indian cur¬ 
rency bub of somo other currency on tho 
ground that there is no raaohiuery by wliioh 
>o could convorb tho Foreign currency into 
ndian currency and that the forms appended 
,.*■*© con tain words and expressions 
w loh are applicable only to tho Indian our- 

68 o - rVg’g 0 ’ 15,7: 4J U J ' Ex ’ 190; 40 11 T< 

* 0—118 


renoy. Whether tho Registrar would refuse 
to register a Company whose share oapital is 
expressed in a Foreign currency or nob is a 
quostion whioh need not be considered here. 

In the year 1834, there could not have been 
many Companies registered under the Indian 
Companies Act, trading within the City 
of Madras and the Legislature oould not 
he sa'd to have overlooked the fact that there 
were a number of English and American 
Companies trading within the City of Madras, 
and that it intended that the scope of the 
enactment in 1884 should bo limited to the 
Indian Companies only. Considering the long 
time that has elapsed sinco the Act of 1884 
was passed, and considering tho faot that no 
attempt was ever made so far as it was 
brought to our notice, to dispute tho liability 
of tho Company to pay Companies’ tax, is it 
reasonable to suppose that the intention of the 
Legislature was not to tax all incorporated 
Companies ? The inconvenience that may be 
felt in one or two casos in converting For- 
eign currenoy iuto Indian currenoy for the 
purpose of assessment need not 6tand in the 
way of a reasonable construction of the Statute. 
There may be Companies incorporated accord¬ 
ing to tho law of Brazil or Japan or any 
othor country, hut if it is an incorporated Com¬ 
pany, it is liable to pay tho tax if it comes with¬ 
in one of the classos monbionod in rule 7. It 
is always open to the Company to show thab 
thoestimatoof tho Commissioner is wrong, and 
there is an appeal provided to the Standing 
Committee against tho decision of tho Com¬ 
missioner. I thiuk tho Legislature used the ex¬ 
pression “ Incorporated Company ” in sec¬ 
tion 110 of tho Act advisedly whilo it used the 
word “Company "in tho corresponding pro¬ 
vision of tho District Municipalities Act, 1920. 
In tho City of Madras Municipal Aot, 1884, 
and in tho Madras City Municipal Aot, 1901, 
the expression used is “Joint Stock Companies 
and othor Companies." In tho District Munici¬ 
palities Acts of 1884, of 1897, and of 1920 the 
Legislature used tho word “Company ” in the 
Act and gave a definition to it. To uphold 
tho contention of Messrs. Host & Co., would 
bo to imputo to tho Legislature an intention 
to tax Companies incorporated in England if 
they carry on business within the limits of any 
Municipality in’thc mufassil and nob to tax 
them if they t.oarry'ou business in the oity. 
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Surely such an intention cannot be imputed 
to the Legislature when it is remembered that 
more British and Foreign Companies carry on 
business in the city than in any Municipality 
in the mufassil. 

After an anxious consideration of the ques¬ 
tion I am of opinion that an Incorporated 
Company in order to he liable to taxation 
under section 110 and rule 7 of the Madras 
City Municipal Act need not have its capital 
expressed in terms of the Indian Currency 
and that all Incorporated Companies are 
liable to assessment under section 110 and 
rule 7. In the view I hold, it is unnecessary 
to express an opinion as regards points 2 
and 3. 

The Court. —As we have come to different 
conclusions and the matter falls within rule 2, 
clause (3) (o) of the Appellate Sido Rules, 
we refor the first of the questions referred to 
us to a Full Bench for decision. 

Messrs. Nnocnt Grant and R. N. Ainqar , 
for the Appellant. 

Mr. P. Duraiswami Ayyanqar, for the Res¬ 
pondent. 


OPINION. 

Schwahe, C. J. —The question for decision 
ip whether an English company with sterling 
capital is liable to assessment under the head¬ 
ing “Tax on Companies’’ undor the Madras 
City Municipal Act IV, of 1019. This depends 
on the proper interpretation of section 110 and 
of rule (7) of sohedulo TV which must he read 
together. That section runs: “Every incor¬ 
porated company transacting business within 
the City for profit . . . shall pay by way 

of licence foe ... a half-yearly tax on 
its paid-up capital on the scale shown in the 
taxation rules in Sohedulo TV hut in no case 
exceeding rupees one thousand, if and as soon 
as it has transacted business in the city for 
the period prescribed in sootion 113.” Turning 
to rule (7) of schedule IV it runs : ‘ Companies 
shall he assessed by the Commissioner on the 
following scale : — 

Paid-up oapitnl —!abbe of rupees. Half-yearly tax 

Rs. 

A. More than twenty 1,000 

7 More than ( pd, Iosr than twenty 600 


etcetera." That has been Blightly amended 
by the Madras Aot VII of 1922, whioh sub¬ 
stituted “ twenty and more than twenty ” and 
“ Ten and more than ten ’’ for the words under 
( A ) and ( B ), the object bemg to bring in to tax 
companies whose capital was exactly twenty 
or ten lakhs which might have been excluded 
by the use of the words “ more than ” and 
“ less than.” 


The principle of construction to be ap¬ 
plied to taxing statutes is that, if the 
words of the statute are capable of two 
otherwise equally opposite constructions, the 
construction to be adopted is that in 
favour of the taxpayer : but, to ascertain whe¬ 
ther the two possible constructions are equally 
opposite, the ordinary rules of construction of 
statutes are to be applied. As pointed out by 
Rowdatt, J., in Cave Brandy Syndicate v. 
Inland Revenue Commissioners (1), the maxim 
that clear words are neceseary in order to tax 
the subject does not mean, as often contended, 
“ that words aro to be unduly restricted against 
the taxing authority. It simply means that in 
a taxing Act one has to look merely at what is 
clearly said. There is no room for any intend¬ 
ment. There is no equity about a tax. There 
is no presumption as to a tax. Nothing is to 
bo read in, nothing is to be implied. One can 
only look fairly at the language used.” That 
was enunciating no new principle, and I think 
the matter was clearly stated by Lord RUSSEL, 
C.T., in Attorney-General v. Carlton Bank (9), 
when he said, “ I see no reason why special 
canons of construction should bo applied to 
any Act of Parliament, and I know of no 
authority for saying that a Taxing Aot is 
to he construed differently from any other Act. 
The duty of the Court is in my opinion, in all 
cases, the same, whether the Act to be cons¬ 
trued relates to taxation or to any other 
subject, namely to give effect to the intention 
of the legislature as that intention is to be 
gathered from the language employed, baviDg 
regard to the context in connection with which 
it is employed. The Court must, no doubt, 
ascertain the subject matter to which the 
particular tax is by the statute intended to hs 
applied, but when once that is ascertained, 1 
is not open to the Court to narrow or whittle 
down the operation of the Act by seeming oon- 


R09) 2 Q. B. 158 at 
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sideratione o£ hardship or of business con¬ 
venience or the like. Courts have to give 
effeot to what the legislature has said/' 
Now, in this case, we havo to see what 
was the intention of the legislature to 
be deduced from the words used and 
the surrounding circumstances. The Act pur¬ 
ports to impose a tax on every incorpo¬ 
rated company (which words it is admitted 
includes English companies) carrying on busi¬ 
ness within the City, and in terms imposed 
on its paid up capital a tax on the scale shown 
in the rules in the sohedule. So far the langu¬ 
age dearly indicates an intention to tax all 
incorporated companies. Turning to the rule 
in the sohedule, we find that the company has 
to pay licenoe feo at a varying rate in rupees 
according as its capital is more or less in lakhs 
of rupees, or, in cases where the capital is an 
exact amount reckoned in lakhs, then, by the 
Amended Act, on that amount. It is contend¬ 
ed that that iimits the application of the tax 
to companies whose capital is in shares of a 
rupee denomination. I do not think that 
that is the plain meaning of the words of the 
statute, or the proper interpretation to he put 
upon those words, evon though they are 
capable of bearing that construction. I think 
it is merely stating the scale in the terms of 
the currency of this country and I see no 
difficulty at all in answering tho question, how 
many lakhs of rupees is the capital of an 
English company with a capital, say of a 
million pouuds sterling ? Given tho rate of 
exchange, it merely provides a simple sum in 
arithmetic. I entirely fail to see how, in 
stating the scale by reference to the oapital in 
the currency of the taxing country, it can bo 
proporly construed to excludo all companies 
whoso nominal capital is usually expressed in 
tho currenoy of some other country. I am 
not sure that there would bo anything illegal 
or impossible in an Indian Company registering 
ltBolf under the Act with its capital in pouuds 
or francs, and if it could do so, it would, under 
the construction contended for, escape the tax. 
If it had been intended by tho Legislature to 
tax ouly Indian Companies with a rupeo deno¬ 
mination of capital, tho natural place for sucli 
limitation would havo boon in the section it- 
solf and the words would havo been " Every 
Incorporated Company with a capital in rupees, 
eto., or at tho very least, if such exclusion 
ITfti iutcuded, one would expect to find it when 


it is nob in the section, then in the sohedule 
by a definite explanation or proviso that Com¬ 
panies with capital denominated in foreign 
ourrency should not be liable to the tax. Nor 
is it, in my view, an irrelevant consideration 
that the construction contended for would in¬ 
volve the intention of the Legislature having 
been to give a preference in trade to foreign 
over local Companies: if it has done so by 
clear words, that 'consideration might bo irre¬ 
levant: but in my view, so far from being 
clear in that direction, the words used are capa¬ 
ble of, and indeed properly hear, the opposite 
construction. 

The answer to the question referred to us 
must be in the affirmative and tho Company 
is liable to be assessed to the tax. 

Coutts-1 rotter, J. —I do not think any¬ 
body could have any doubt as to what was the 
intention of the section and the rule which we 
are asked to construe. To my mind, to hold 
that tho legislative body which passed this Aob 
could have intended to discriminate against 
indigenous Companies in favour of foreign Com¬ 
panies, beoause that would be the inevitable 
result of tho construction contended for, is ono 
that is incapable of argumuut. Mr. Grant has, 
i think, very wisely put his caso upon tho 
ground that tho draftsman of the Aob, owing 
to his carelessness, had in fact dofoatod tho 
intention of the framors of tho Act. How 
great that carolessness was it is almosb 
impossible to imagine. Thero was a ease in 
Corporation of Calcutta v. Standard Marine 
Insurance Company , (3) which was undor the 
Caloutta Municipality Act of 1888 in whioh 
exactly the same point was argued, though not 
decided, as has been raised before us. That 
was in 1895, and in 1899 a now Act was passed 
for tho Calcutta Municipality and in that Aot 
ex major i cautcla words wore inserted to pre¬ 
vent the opportunity for an argument, such as 
wo havo heard to-day. That the draltsman of 
the Madras Aot should not have taken the 
trouble to ca6t a glauco over the Acts of othor 
big Municipalities before bo sot his hand to his 
task is to uiy mind almosb incredible ; bub bo ib 
appears to be and wo are, therefore, left with a 
problem which ought uovor to havo arisen had 
the Act been dratted with reasonable care. I do 
not accede to Mr. Grant’s argument because I 
think that tho utmost that you find is biro 
absence, soto speak, oi a tabic for the commu¬ 
tation of foreign coinage into the oomuge gl tbg 
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oountry, and it seems to me that that failure 
is not enough to defeat the plain intention of 
the governing section 110, because it appears to 
me that the Act might well contemplate that 
any taxing authority in any country can always 
by a not very difficult feat turn the coinage 
of one oountry into tho terms of the coinage of 
the country where the Act is passed and where 
the tax is received.lt appears to me, therefore, 
that, just as I should be prepared to hold in 
England that where an Act expresses the capi¬ 
tal in pounds a French Company with oapital 
in francs could bo assessed, so here in India, 
where tho rupee is the standard basis, the 
taxing authorities are not prevented, in the 
absence of an express provision to the contra¬ 
ry, from performing tho feat of converting the 
ooinago into different terms. I may add that, 
having regard to tho rates of exchange as 
they have been in later years, it is almost in¬ 
conceivable to imagiuo an Act fixing anything 
in the nature of a tabic except by reference to 
some date on whioh the rate of exchange is to 
be fixed. It appears to me that it is quite 
dear that tho Act supplies that omission by 
giving a definite date, the date at whioh the 
tax tails duo. For the purpose of rule 7 of 
Bob. IV, 1 take it that the rate of exchange 
at the date when tho tax falls due mu6t be 
taken into consideration. I may add that I 
entirely sympathise with the groviance of the 
Company with regard to tho method of impos¬ 
ing tho tax, for a more unjust method ol tax¬ 
ing than to tax a Company upon the whole of 
its subscribed capital in every place where it 
carries on trade i6, to my mind, difficult to 
imagine, it is really a very groat hardship 
but one that can only bo set right by the Legis¬ 
lature. I may add that, though there is a miti¬ 
gation of the hardship in part by the maxima 
fixed by rule (7j nevertheless those maxima do 
not apply to a very largo class of cases as 
Mr. Grant has pointed out. 

I agree with the answer proposed by my 
Lord. 

Ramesam, J.—1 agree with the judg¬ 
ments just pronounced and that tho aoswor 
to the question roiorred to us must bo in the 
affirmative. 

V. N. V. Answered in tin. aiHrmattvC. 


LTD. 

PRIVY COUNCIL 

Appeal from the Upper Burma Judicial 
Commissioner's Court. 

November 22, 1923. 

Present Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrenoe Jenkins. 

BAIJNATH SINGH and others— 
Appellants 

versus 

JAMAL BROTHERS AND COMPANY Ltd., 
and another—Respondents. 

Burma R<guiution 11 of 1897, rules framed under 
rr . 6, 7— Registration — Presentation of document — 
Signature of person pit sent ing document , whether ne¬ 
cessary— Endors< went, corrCitness cf-Presumption- 
Note as to absence of party , omission of % effect of. 

There is no provision in Burma Regulation II 
ol 1897 or in the rule* framed thereunder lhat re¬ 
quires the signature of the person presenting a docu¬ 
ment for registration. Rule 7 prescribes the mode oi 
registration and the contents of tho endorsement; to 
be made by the registeiing officer, and the correctness 
of this official endorsement must be presumed. 

Rule 5 of the rules framed under Burma Regula¬ 
tion II of 1897, requires that where any party to a 
document is unable or refuses to appoar, a noto of the 
oiroumstanoe should be made by the registering 
officer. The omission to make suoh a noto, however, 
is 0L6 for which tho person presenting the document 
oannot be held responsible : it is at most a defect in 
procedure whioh does not vlliato a registration made 
on a proper presentation. 

Appeal from tho judgment of the Upper 
Burma Judicial Commissioner's Court revers¬ 
ing the judgment of tho Additional District 
Judge, Yonangyaung. 

Messrs. De Gruyther , K. C. t and Parikh, for 
the Appellants. 

Messrs. Macklean , K . G. % and Dube , for the 
Respondents. 

JUDGMENT.—This is an appeal from a 
decree, dated tho 10th January 1921, of the 
Court of the Judicial Commissioner of Upper 
Burmu, which reversed a deoreo, dated the 31st 
July 1916, of tho Court of the Additional Dis¬ 
trict Judge of Yenangyaung. 
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The suit is to enforce a mortgage of the 
16th August 1904, for Rs. 25,000 advanced 
by the 6rm of Abdul Shakoor Jamal Brothers 
and Company to the defendants Baijnath 
Singh and Fateh Bahadur Singh. The mort¬ 
gage was taken in the name of Suna Ravaua 
Mona Vengaraohellum Chetty, but as benami- 
dar for the firm of Jamal Brothers and Com¬ 
pany. 

The present plaintiffs are Jamal Brothers 
and Company, Limited, who claim to be trans¬ 
ferees from the firm of Jamal Brothers and 
Company and their benamidars of the mort¬ 
gage-debt and the security. 

The suit was dismissed in the 1st Court 
but was decreed on appeal. From the Appeal 
Court’s decree the present appeal is preferred. 

Though numerous pleas in defence were ur¬ 
ged in the early stages of the suit which has 
been needlessly and lamentably prolonged, the 
only pleas that now survive are by way of 
objection to the execution and registration of 
the mortgage and the transfer. 

The mortgage purports to be signed by both 
the mortgagors and its execution is admitted 
by them. 

But then it i6 contended that there has been 
no valid registration of the document. Tho 
law applicable is at that date to be found in 
Regulation II of 1897, and tho ruloB mado in 
exeroiseof the powers conferred by it. By tho 
4th rule "every document to be registered under 
the rules must bo preaontod by some person 
executing or claiming under the same , . . 
or by the agent of such person . . . duly 

authorized by power of attorney.” 

It is urged that the mortgage was presented 
for registration by an agent, and to comply 
with the terms of tho rule it was inoumbont 
on the plaintiffs to produco a duly authenti¬ 
cated power of attorney authorizing the agent’s 
Presentation. In support of this contention 
reliance was placed on the decision of this 
Board in Jambu L'arshad v. Muhammad A/taJj 
Ui Khan (1). 

But the whole structure of this argument 
o&s no real foundation. 

0) 28 Ind. Can. 422; 12 I. A. 22. 19 O. \V. N. 282; 

A. L. J. 129 ; 17 M. L. T. 1 lb. 21 O. L J. 218; 2 L- 
/V' a .! 7: 87 A. 28 M. L. J. &77. 17 Bom L R 418; 

(19!6) M. W. N. 692 (p. Q.). 


It rests on the supposition that the writing 
at the foot of the document purporting to be 
the Tamil signature of Ramasawmy Chetty 
shows that it was he who presented the docu¬ 
ment and that he was only an agent. This 
theory owes its origin to the belated and un¬ 
fortunate discovery of one of the defendants’ 
legal advisers, and is directly opposed to the 
offioial statement signed by the Registering 
OfFioer that the document was presented for 
registration by the mortgagee. 

There is no provision in the Regulation or 
the Rules that requires the signature of the 
person presenting the document for registra¬ 
tion. But under Rule 7 registration shall be 
effected by the Registering Offioer writing on 
it an endorsement in the terms of that appear¬ 
ing at the foot of the dooument- 

The correctness of this official endorsement 
is to be presumed, and the Tamil signature 
for which there was no logal sauotion, oannot 
operate to contradiot it. 

The presentation, therefore, was by a per¬ 
son claiming under the document. 

It is next objected that execution of tho 
mortgage was not admitted before tho Regis¬ 
tering Officer by Fateh Bahadur Singh. It, 
however, admittedly bears his signature and it 
is a fair presumption in tho oircumstaucos 
that the offioor acted under Rule 5 when he 
registered the document. It is true that where 
any party to a dooument is unable or refuses 
to appear the rule requires a note of tho oir- 
oumstances to be made, and that has not 
been done. But tho omission is one for 
which the person presenting the docu¬ 
ment cannot bo held responsible: it is at 
most a dofeot in procedure whioh did not vi- 
tiato the registration made as it was on a pro¬ 
per presentation. 

Then tho transfer of tho morbgage to the 
limited company, the plaintiffs, is assailed. 

It is dated the 11th .September 1914 and 
the parties to it are 8. R. M. rfoobramaniyan 
Chetty, 8. R. M. Mayappa Chetty, 8. R. M. 
Cbmuayu Chetty alias Ramasawmy Chetty, 
and 8.R. M. Aruuachollam, described as carry¬ 
ing on busiuo6s in partnership uudor tho style 
of 8. U. M. of the 1st part, Jamal Brothers 
and Company of the 2nd part, and Jamal 
Brothers and Company, Limited, the present 
plaintiffs, of the 3rd part, 
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The Chetty partners, by the direction of the 
Jamal Brothers assigned, and Jamal Brothers 
confirmed, the mortgage debt of Rs. 25,000 
with interest and also the mortgaged property 
to the plaintiff Company, and the deed if exe¬ 
cuted and duly registered would unquestion¬ 
ably vest the debt and the security in the 
plaintiff Company. 

It is contended, however, that there is no 
formal proof of execution by the Chettys. It 
is true that the evidence of M. A. S. Jamal, as 
recorded on the 11th July 1915, does not 
speak specifically to execution by them. But 
later affidavits were sworn by M. A. S. Jamal 
and his advocate Mr. Ormiston to the effect 
that the witness had deposed to execution by 
the attorney of the Chetty firm. A petition 
was accordingly presented praying that the 
witness might be examined further on the 
point of the execution by the assignors of the 
deed of assignment. Interrogatories dircoted 
to this point were prepared under an order 
of the Court, aud though no answors are 
on the record it is apparent from what is 
said by the Judicial Commissioner that on 
further examination under the order of tlio 
Court the formal defect was remedied. 

It is next urged that though Mayappa was 
expressed to bo a party, ho did not execute. 
But in the attestation clause it is stated that 
the parties (other than the plaintiff Company) 
had sot their hands and the document is 
expressed to be signed by all four of the 
Chetty partners. The signature was in 
fact by their attorney and in the cir¬ 
cumstances their Lordships are satisfied that 
the attorney acted for all four partners. This 
view gains support from the endorsement of 
prosentatiou from which it is apparent that tho 
signatory hold a power of attorney authoriz¬ 
ing him to aob for tho four partners. Tho 
transfer was also sigued by the Jamal 
Brothers, aud execution by them was admit¬ 
ted by their duly authorized attorney. Tho 
result then is that tho transfer has been 
sufficiently executed and its registration haB 
been effected in accordance with the law that 
then applied. 

The appeal, therefore, fails aud should be 
dismissed, and their Lordships will humbly 
advise His Majesty accordingly. 


The appellants must pay the costs of the 
appeal. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant—Mr. E. Delyadas. 

Solicitors for the Respondent—Messrs. 
Water horn & Go. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 26 of 1923. 

Maroh 6, 1924. 

Present :—Mr. Wazir Hasan, J. C. 

KUAR BEHARI LAL— 
Defendant—Appellant 

versus 

LALA BENI MADHO and another— 
Plaintiffs —Respondents. 

Limitation Act (IX of 190‘3) sch. I art. 132— Hand- 
note—Subsequent execution of security bond—Suit to 
enforce payment of money charged on property—Limi¬ 
tation. 

Whero a handnote is first passed for a oertain debt 
anil subsequently immoveable property is hypothecat¬ 
ed under a seourity-boud, the proper artiole governing 
the period of limitation of a suit to reoover the loan 
is Art 132 of schedule I of tho Limitation Aot; the 
suit being one for the enforcement of a oharge oreated 
by the security bond. 

In such a case as the above, whore the creditor’s 
remedy for enforcing tho personal obligation of the 
debtor in ro^peot of the loan is barred by limitation, 
the debt is not extinguished thoroby, for the reason 
that tho remedy for enforcing tho charge on im¬ 
moveable property still subsists. 

Appeal from the deoree of the Subordinate 
Judge, Lucknow, dated the 21sb Maroh 1923, 
in O. S. No. 175 of 1922. 

Messrs. Hyder Husain, Ali Zaheer and P< 
C. Gupta, for tho Appellant. 

Messrs. Bisheshar Nath, Mukund Behari 
Lai and ParbhnDayal Bastoyi, for the Ree- 
poudeubs. 

JUDGMENT.—On tho 28th May 1917, 

tho dofendant-appollant aud another person 
called Raj Kumar borrowed a sum of 
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Rs. 6,000 from the plaintiffs-respondents and 
passed a handnote of that date in favour of the 
plaintiffs. The loan was to carry interest at 
the rate of Rs. 2-4-0 per cent, per mensem 
and was payable on demand. The plaintiffs 
also held a decree of Court against the 
defendant appellant for a sum of Rs. 3,357 
dated the 29th April 1918. On the 16th July 
1918, the defendant appellant executed a 
Beourity bond in favour of the plaintiff by 
means of which ho hypothecated certain 
immoveable property for the satisfaction 
of the two debts. The suit, out of which 
this appeal has arisen, was brought to recover 
the loan due under the handnote of the 28th 
May 1917 by enforcement of the charge creat¬ 
ed by the hypothecation bond of the 16th 
July 1918. The suit has succeeded. 

The appeal in this Court is argued on two 
grounds. The first ground is that the claim 
is barred by limitation and the seoond ground 
is that the plaintiffs have realized tho amount 
of money due under the decree by executing 
the said decree and that consequently the 
consideration for the security bond has failed. 

I am of opinion that neither of the grounds 
mentioned above succeeds. The cause of 
action for tho claim for the recovory of the 
sum due under the pronote clearly consists of 
tho transaction of loan evidenced by that note, 
tho demand for the repayment of the loan and 
the refusal to repay it. Limitation for a claim 
like that starts to run from the time when 
the money becomes due and in the present 
case it is agreed that it became due at any 
timo after tho execution of the pronote. The 
question, therefore, is, has timo run long 
enough to bar that claim. The answer to this 
question must depend on tho language cf the 
article of tho First Schedule of tho Indian 
Limitation Act applicable to this suit. 

I have no doubt, in my mind, that the pro- 
Por article governing tho period of limitation 
of this 6iut is articlo 132. From the date when 
tho money becamo duo as indicated above, tho 
Presont suit, which is essentially and expressly 
a suit for the enforcement of a charge created 
by the document of tho 16th July 1918, is 
within timo. Tho learned Counsel for tho 
respondents cited the cases of Hafez uddin 
Harulal v.Jadu Nath Saha (l) and Madhusudan 

U) 35 C. 2'J8 ; 7 C. L. J. 279 ; 12 C. VV. N. 830. 


Sen v. Bakhal Chandra Das Basab (2) in sup¬ 
port of the argument which has led to the 
conclusion stated above and I am of opinion 
that those cases support the conclusion. The 
learned Counsel for the defendant-appeallant 
contended that the original cause of action 
resting entirely on the personal obligation of 
debtor being barred by limitation, the claim 
for enforcement of the oharge is equally 
barred. 

I am unable to acoept this argument and 
it may best bo answered in the language of 
Cave, J. In re Hepburn , Ex parte Smith (3) 
“ There is in law no right without a remedy, 
and if all remedies for enforcing a right are 
gone, the right has in point of law oeased 
to exist. In the case of a debt the ordinary 
and universal remedy is by aotion against the 
debtor. There may, however, and sometimes 
does exist another remedy not by action against 
tho dobtor but arising out of the possession 
of the property of the dobtor which by law or 
contract may be detained by the creditor 
until the debt is paid. This latter remedy 
may exist, although the remedy by action is 
barred ; and in that case the debt continues 
to exist so far as is necessary for the 
enforcement of this right of lien but 
not for enforcing the remedy of aotion. ” 
Similarly, in the present case the plaintiff’s 
remedy for enforcing tho personal obligation 
of the defendant-appellant in respect of the 
loan in question is barred by limitation but 
tho dobt is not extinguished for the reason 
that this remedy for enforcing the oharge on 
immoveable property still euhsis's. 

The second ground need not detain us long. 
Tho security bond of tho 16th July 1918 does 
not in any manner restrict tho right of the 
plaintiff's to recover the money due under the 
decree by ordinary execution process. The 
bond provides for an additional remedy. Of 
this remedy tho plaintiffs do not want to 
avail themselves in so far as tho debt due 
under tho decree is concerned and for the 
reason that they have already recovered that 
debt by tho usual romedy of executing the 
decree. 

(2) 30 Ind. Cas. 607 ; -18 C. 218; 22 C. L. J. 552 ; 19 
C. W. N. 1070. 

(3) (1885) 11 Q. B. D. 391 ; 51 L. J. Q. B. 122. 
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The plaintiffs have filed cross-objeotions in 
respect of compound interest which the Court 
below has refused to allow in their favour. I 
am of opinion that the decision of the Court 
below is right. The pro-note, on whioh the 
loan now sued for depends, contains no stipu¬ 
lation for compound interest. It is said that 
the agreement relating to such an interest was 
reached between the parties after the execu¬ 
tion of the pro-note mentioned above. This is 
hardly likely, but apart from that, there is no 
satisfactory evidence either directly proving 
that agreement or even raising a reasonable 
presumption in favour of it. On the other 
hand, the plaintiffs are professional money¬ 
lenders and nothing could be easier for 
them than to produce their account-books and 
show that the alleged agreement was acted 
upon between the parties. No account books 
are produced however. The cross-objections 
must, therefore, be rejected. 

The result is that I dismiss both the appeal 
and the cross-objections with costs. 

G. H. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Lahore High Court. 

October 30, 1923. 

Present :—Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and Sir 
Lawrouoe Jenkins. 

RAM SINGH—Appellant 
versus 

RAMCHAND—Respondent. 

Partnership, dissolution of—Partner, right of— 
Accounts — Misconduct, effect of. 

Iu the ea^e of a partnership at will a partner ia 
entitled to dissolution of partnership and aocounts of 
the partnership. It is a legal right, and a Gr.ding 
that a partner has been guilty of gross misoonduot 
and falsification of accounts does not deprive him of 
this right. 

Appeal from the judgment of the Lahore 
High Court, dated the 19th May 1919, rever¬ 
sing the judgment of the DiBtriot Judge, Delhi, 
dated the 1st June 1914. 


Messrs. B. Dube and Bishen, for the Appel¬ 
lant. 

Messrs. De Gruyther and Parikh, for the 
Respondent. 

JUDGMENT. —This case is of the simp¬ 
lest nature. A gentleman who has a partner¬ 
ship at will brings a suit for a declaration of 
dissolution. The learned Judge of the District 
Court before whom the case depends finds 
and it is deolared “that this partnership shall 
be deemed to have been dissolved on 11th 
February 1911, the date of the notice of the 
plaintiff to the defendant," and then he makes 
a declaration in ordinary form as to aocounts 
being taken, but he puts in one particular 
finding, No. 3 :— 

“ An account of all dealings and trans¬ 
actions between plaintiff and defendant from 
Decembor 1897, with the instructions that 
the debit of Rs. 7,559 against defendant and 
credit of Rs. 3,133 in plaintiff’s favour are 
forgeries and are to be struok off, and all 
entries relating to interest payable to either 
party are wrong." 

Both parties appealed against that finding. 
On appeal, so far as the finding of fraud is 
concerned, the High Court are entirely in 
accordance with the learned Judge, and they 
say in their judgment:— 

“ From the evidence on the record it is, 
therefore, clear that the plaintiff has been 
guilty of grosB misconduot. He has destroyed 
the old acoouut books, has fal Bely prepared a 
balance sheet, Exhibit P. W. 1, has made 
false entries in the books and has tried to 
deprive the firm of a valuable asset." 

If they had stayed there all would have 
been well, but they go on to say this :— 

“ Having done ell this he has had the auda- 
oity of coming into Court with a prayer for 
an equitable relief." 

But it is nob an equitable relief, for whioh 
he is asking. When it is a partnership at will 
a partner is entitled to dissolution ; it is a 
legal right, under the Code and under the con¬ 
tract. Then the learned Judges quote a pas- 
sago from “ Lindley on Partnership ” whioh 
deals with the oiroumstances in whioh a Court 
may order a dissolution of partnership during 
the term, whioh, of course, has nothing to do 
with this case. 
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The appellant here has been forced to 
admit that he cannot ask for any altera¬ 
tion of paragraph 3 which has been read, 
and the respondent cannot support the 
judgment of the High Court, whioh says 
that there is to be no relief given; but 
on the question of relief he practically 
says: There is no room for an account here 
at all, beoause we have already seen that this 
gentleman has falsified all the account books, 
and there is nothing to account upon.” That 
is really trying to make this Board do what the 
Commissioner ought to do when the accounts 
are being taken. 

In the circumstances it is quite clear that 
the appeal must be allowed with costs, and the 
decree of the District Court restored. With 
regard to the costs of the appeal to the High 
Court whioh were ordered tc be paid by the 
present appellant, their Lordships think that 
aving regard to what took place there, neither 
party should have any costs, and any costs, 
paid under the High Court’s order must bo 
repaid. The future costs, which will be incur¬ 
red on the futher proceedings in the District 
ourt will of course be in the discretion of 
t at Court Their Lordships will humbly 
advise His Majesty accordingly. 

Zl Appeal allowed. 

Solicitors for the Appellant—Messrs. 
Ronken, Ford and Chester. 

Solicitors for the Respondent—Messrs. T. 
L ■ Wilson & Co. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 621 of 1922. 
March 18, 1924. 

Present :—Mr. Justice Daniels and Mr. Justice 

Dalai. 

NARAIN SINGH— Defendant 
—Appellant 
versus 

CHIRANJI LAL -Plaintiff- 
Respondent. 

n* n ? r ’ con tract with—Minority—Burden of proof 
-contract Act (IX of 1872), js. 2, 11 -Monty obtained 

I C—119 


during minority—Contract to repay after majority, 
validity of. 

In a suit to enforce a contract, if the defendant 
alleges that he was a minor on the date of the con¬ 
tract, the burden of proving his minority lies on him. 

Jagannath Prasad [Raja of Deo ] v. Abdullah, 45 
led. Cas. 770; 45 C. 909 ; 16 A. L. J. 576; 6 P. L. W 
83; (1918) M. W. N. 406; 22 C. W. N. 691; 8 L. W. 
163; 24 JI. L. T. 62; 28 C. L. J. 192; 20 Bom. L. R. 
851; 35 31. L. J. 46; 45 I. A. 97 (P. C.), followed. 

Gaya Din v. Musammat Dtilari, 2 Ind. Cas. 8S9; 
6 A. L J. 693; Eanhaya Lai v. Girdhari Lai, 13 Ind! 
Cas. 956; 9 A. L. J. 103, dissented from. 

A oontraot by a minor is void and unenforceable 
against him, but there is nothing to prevent money 
received during minority forming the consideration of 
a contract after attaining majority, having regard to 
the definition of consideration in seotion 2 of the Con¬ 
tract Act, whioh includes services alreadv rendered 
to the promisor. 

Under section 11 of the Contract Act. if a minor ao- 
cepts money except for necessaries he cannot be 
compelled to repay it and any contract to do so made 
by him as a minor is void against him, but if when 
of full age ho takes it upon himself to repay there is 
no reason either in law or oquity why his agreement 
should be deemed unlawful. 

Appeal from the decree of the District 
Judge, Agra, dated the 1st February 1922. 

Dr. K. N. Katju and Mr. M. A. Aziz, for 
the Appellant. 

Dr. S. N. Sen and Mr. L. M. Banerji, for the 
Respondent. 

JUDGMENT. —This is an appeal by the de¬ 
fendant against a decree for the amount of a 
bond executed by him in favour of the plaint¬ 
iff on 22nd November 1919. The bond was exe¬ 
cuted in lieu of a pro-note previously executed 
by him on 14th December 1916. One of the 
defences to the suit was that the defendant 
was a minor on the date of the oxeoution of 
the pro-note. The Court below has held that 
this defence fails as the defendant has not 
established the facb of his being a minor on 
that date. 

The appellant contends that the burden of 
proving that the defendant was nob a minor 
lay on the plaintiff and has oited two cases of 
this Court of the years 1909 and 1912 res¬ 
pectively in whioh that view was taken vide 
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Gaya Din v. Musammat Dubari (1). and 
Kanhaya Lai v. Girdhari Lai (2) The 
matter appears to us to be concluded 
against the appellant by the judgment of 
the Privy Council in Jaganath Preshacl, (Raja 
of Deo) v. Abdullah (3) In that case the plaint¬ 
iff sued on a conveyance executed by ilusam- 
mat Rajeshwari Kuar. One of the main 
defences to the suit was that Musammat 
Rajeshwari Kuar was a minor on the date of 
execution. The High Court at Calcutta laid 
the burden of proving this on her and holding 
that she had failed to establish it decreed the 
suit. With reference to this their Lordships 
say:— 

“ Their Lordships agree with the High 
Courb. The onus to prove minority is on the 
defendant who assorts it 

They remark in passing that the evidence 
tendered by the plaiutiff is not open to auy 
obvious objection but they do not decide tbo 
oaso on the plaiutiff’s evidence. They con¬ 
clude by saying :— 

“ lb is enough to say that the matter being 
left in doubt the defondant fails to provo 
his assertion.'’ 

The appellant argues further that the 
finding against him on this issue does not 
dispose of the caso because part of the consider¬ 
ation for the pro-note of 1916 consisted of ad¬ 
vances made while he was a minor. He sug¬ 
gests that wo should now remit an issuo as 
to what part of the consideration was so 
reooived and dismiss the suit with regard bo 
it. Wo are unable to agroe with this view. 
It is settled law that a oontraeb made by a 
minor is void and unenforceable against him 
but we know of no law which lays down 
that mouey recoivod during minority can¬ 
not form the consideration for a contract 
made by a person of full ago and com¬ 
petent to contract. The definition of “con¬ 
sideration ” in section 2 {d) of the Con¬ 
tract Act iuoludes services already rendered to 
the promisor. The appellant urges that by 
decreeing this claim we shall be defeating the 

(1) 2 Ind. Caa. 839 ; 6 A. L. J. 693. 

(2) 13 Ind. Gas. 050 : 9 A. L. J. 103. 

(3) 45 Ind. Gas. g r >0 ; 45 G. 909 ; 16 A. L. J. 576 ; 
5 1*. L. W. 83; (1918) M. W. N. 406 ; 22 C \V. N. 891; 
8 L. \V. 163 ; 21 SI. L. T. 62 ;«28 O. L. J. 192 ; 20 
Bom. L. li. 851 ; 35 M. L. J. 46 ; 15 I. A. 97 (P. O.). 


provisions of section 11 of the Contract Act 
with reference to minors. Nothing of the 
kind is true. If a minor accepts money ex- 
oepb for necessaries he cannot be compelled to 
repay it and any contract to do so made by 
him as a minor is void against him, but if 
when of full age he takes it upon himself to 
repay there is no reason either in law or equity 
why his agreement should be deemed unlaw¬ 
ful. Cases can be cited on both sideB of the 
question but we prefer to decide the issue on 
the broad question of principle. 

We accordingly dismiss the appeal with 
costs including in this Courb fees on the higher 
scale. 

N. H. Appeal dismissed. 


PRIVY COUNCIL. 

Consolidated Appeals prom the 
Punjab Chief Court. 

November 16, 1923. 

Present :—Lord Shaw, Lord Carson, 

Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 

KAJU MAL AND OTHERS—APPELLANTS 

versus 

SALIG RAM— Respondent. 

SALIG RAM— Appellant 
versus 

KAJU MAL and others -Respondents. 

Punjab Preemption Act 1 11 oj 1905), s. 3 (1 )—Tea 
garden, whether agricultural land. 

A tea garden is “ agricultural land ” within the 
moauing of seotion 3 (1) of the Punjab Pre-emption 
Aot of 1905. 

Appeals from the judgment of the Punjab 
Chief Court affirming the judgment of the 
lower Court in Gopalpur Tea Estate. 

Messrs. Dunne, K. C. aod Hyam, for the 
Appellants. 

Messrs. Lowndes, K. G„ and Wallach, for 
the Respondents. 

JUDGMENT.—These are two appeals 
from a decree of the Chief Court of the Pud* 
jab. 
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The suit is for possession by pre-emption of MADRAS HIGH COURT. 


a portion of an estate known as the Gopalpur 
Tea Estate. The issue in the case, upon 
whioh argument was presented to the Board, 
is in the following terms : “ Is the property 
in suit definable as agricultural land. . . . 
within the meaning of section 3 of the Pre¬ 
emption Act ? ” The reference is to Act II of 
1905 and particularly to section 3, sub-sec¬ 
tion 1. 

Under that definition “ agricultural land ” 
is declared to mean ‘ land ’ "as defined in the 
Punjab Alienation of Land Act, 1900.” 

The reference is to the Act Number XIII 
of 1900 and to soction 2, sub-section 3 thereof. 
The relevant portions of the definition there 
given are as follows : ‘‘The Expression ‘ land’ 
means land whioh is not occupied as the site 
of any building in a town or village and is 
occupied or let for agricultural purposes or for 
purposes subservient to agriculture.” 

The issue was accordingly properly framed 
and the argument was confined, as stated, to 
the simple question whether this land, which 
extended to about fifteen or sixteen hundred 
acres, came within the definition of laud which 
p a 8ricultural laud. Upon that subject both 
ourts have pronounced judgmeut oloarly 
a v)f™ 1D S that this tea garden in Punjab falls 
within the definition of “ agricultural laud.” 

ey have given sound and sensible reasons, 
•reasons were required, for the affirmation of 
... Proposition : and this Board does not 
ink it necessary to covor the ground any 
urtber, and merely contents itself with affir- 

froin 10 P ar ^ lcu l ars the decroe appealed 

Their Lordships will accordingly humbly 
vise His Majesty that the appeal fails. 

• ^heire is a oross-appeal. That cross appeal 
Spartly covered, no doubt, by the judgment 

.^ e ^ Vere fi and ib is sufficient to sav 
a their Lordships will humbly advise His 
ajeety that this cross-appeal should also bo 

dismissed. 

The parties will bear their own costs of 

th eso appoals. 

Z ' K- Appeals dismissed. 

v ^P^juitors for tho Appellants —Messrs. Bar- 
0w ' li °Qers and Neville. 

Solicitors for tho Respondents—Messrs. 
“ankan, Ford and Chester. 


Second Civil Appeal No. 593 op 1921. 

February 14, 1924. 

Present :—Mr. Justice Wallace. 

ADDEPALLl VENKATA GURUNADHA 
RAMA SESHAYYA— Plaintiff — 
Appellant 
versus 

SRI TIRUPURASUNDARI COTTON 
PRESS, BEZWADA— Defendant—- 
Respondent. 

Limitation Act (IX of 1908), s. 10, art. 11 Z—Auction 
purchaser of company shares, position of—Suit for 
dividend due before purchase—Company whether trustee 
for purchaser. 

A person who has purchased the shares of a judg- 
mont-debtor share-holder in a Company in Court 
auotion but whom tho company refu=os to roghtor as 
such is not a share-holder of the company and a suit 
by him for recovery of dividend* duo before the date 
of his purchase is not governed by article 116 of 
sohedule I to the Limitation Act. Nor does the 
company hold tho dividends for share holders in 
trust so as to render scotion 10 of the Limitation Aot 
applicable. 

Iiipon Press and Sugar Mill Co- Ltd., v. Nama 
Vcnhatarama Chetty, 48 Ind. Cas. 903 ; 42 M 33 ; 
35 M L. J. 253 ; 8 L. W. 354; 24 M. L. T. 246; Nuga- 
bhushanumv. Itamachandra Row, 70 Ind Cas. 659; 
45 M. 537 ; 15 L W. 470 ; 30 M. L. T. 291 ; 42 M. L. 
J. 440 ; (1922) M. W. N. 391 ; (1923) A. I. R. (M) 241, 
distinguished. 

Appeal against tho decree of the Court of 
the Subordinate Judge, Bozwada, in A. S. No. 
22 of 1920, preferred against tbo decree of tho 
Court of the District Muusif, Bezsvada, in 
O. S. No. 112 of 1917. 

Messrs. T. .S'. Raqhunatha Rao and 
T. S. Srinivasa Rao, for the Appellant. 

Mr. P. Satyanarayana Rao, for tbo Res¬ 
pondent. 

JUDGMENT. —The only question argued 
in this appeal is one of limitation. The plaint¬ 
iff had purchased in Court-auotion some 
shares which tho judgmont dobtor hold in tho 
second dofoudant company and somo dividends 
on those shares whioh had fallen duo before 
tho date of bis purchaso. The company refus¬ 
ed to pay him the dividends and be Las filed 
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a suit for these. His suit waB in 1917, One 
of the dividends, namely, that for 1912, fell 
due on 11th April 1913 and the lower Courts 
have held that the plaintiff’s suit was barred 
as regards this dividend, since he had not sued 
within three years of the dividend falling due. 
The plaintiff appeals. 

2. The plaintiff relies chiefly on a ruling 
reported in Ripon Press and Sugar Mill & 
Co., Ltd. v. Nama Venkatarama Chetty (l) 
which lays down that a suit by a share¬ 
holder to recover dividend is cover¬ 
ed by Art. 116 of the Indian Limitation 
Act, that is, a share-holder gets six years 
within which to sue for payment of dividend 
which has fallen due. The rejoinder to this 
contention is that the plaintiff is not a 
share-holder, since the company has refused to 
register him as Buch. The plaintiff appeals to 
the ruling in Nagabhushanam v. RamaGhandra 
liao (2) but, though that ruling no doubt lay6 
down that a Court-auction purchaser, suoh as 
he is, is entitled to he registered as the owner 
of the shares purchased, the company still 
retains full discretion to refuse suoh registry. 
The plaintiff then is not a share-holder and 
oannot, therefore, take his stand on the 
registered contractual relation which is the 
foundation for any claim to call in aid Art. 
116 of the Indian Limitation Aot. 

The plaintiff, however, argues that the 
defendant company holds dividends for 
shave-holders in trust for them, and that, 
therefore, there is no period of limitation at 
all; hut the case he himself relies on, namely, 
Ripon Press and Sugar Mill & Co., Ltd. v. 
Kama Venkatarama Chetty (1) dearly nega¬ 
tives this view. 

He next claims that the company’s 
accounts will show that the dividends were 
due and that the company has thu6 ac¬ 
knowledged its debt to its judgment-debtor, 
hut he ha6 not chosen to file these accounts to 
show in what form they run or in what form 
the acknowledgment is embodied. The 
balanoe sheets, Ex. E series, were filed for a 
different purpose, namely, to show when the 
dividends were due, and do not contain any 

(1) -it> lnd. Cas. 903; 12 M. 33; 35 M. L. J. 263; 8 
L. W. 354; 24 M. L. T. ‘216. 

(2) 10 lnd. Cas. G5J ; 45 M. 537 ; 15 L W. 470 ; 
30 M. L. T. 131 ; 42 M. L. J. 143. (1322) M. W. N. 
331 ; (1923 A. 1. R- (M) 241. 


acknowledgment specifio enough to save 
limitation. 

There is thus no proof of any acknowledg¬ 
ment sufficient to save limitation. The plaint¬ 
iff’s cause of action for the receipt of the divi¬ 
dend arises in the absence of any acknowledg¬ 
ment, on the date on which it fell due for pay¬ 
ment. He cannot add to that any extended 
period of limitation which is applicable 
only to persons of a specific olass suoh as 
share-holders to whioh his judgment-debtor 
belonged. The plaintiff takes his assign¬ 
ment subject to all the laws of limitation. 
I agree, therefore, that the deoision of the 
lower Court is correct and dismiss the appoal 
with costs. 

v. N. v. Appeal dismissed. 

E ( S. I). 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

October 19, 1923. 

Present :—Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and Sir 
Lawrence Jenkins. 


KHANDERAO VITHOBA KOBE, 

SINCE DECEASED NOW REPRESENTED BY 

BHIMABAI— Appellant 
versus 

THE MUNICIPAL CORPORATION OF 
BOMBAY AND another— Respondents. 


City o/ Bombay Muncipai Act ( III oj 1888), s. 296— 
Street, widening oj — Municipality, power oj, to ac¬ 
quire more land than is necessury—Recoupment. 


Where an Act authorise* land to be aoquired for 
the aotual works contemplated by a looal authority, 
the latter will be restrained from taking more laa 
than is actually necessary for suoh works. 


Galloway v. London Corporation, (1866) 1 H. L. M - 
36 L. J Ch. 477 ; 12 Jur. (N. S.) 747 ; 14 L. T. 86&- 
relied od. 


Undor scotion 296 of the City of Bombay JIanl0 *J£ l 
Aoi, not only has the Municipality power to aoqu 
land for the purpose of making or widening a sire 
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bat it may also aoquire, if it seems expedient, land 
outside the regular line of suoh street. The seotion 
olearly reoognises the principle of recoupment. 

Trustees for the Improvement of Calcutta v. Chandra 
Kanta Ghosh, 56 Ind. Cas. 32 ; 47 I. A. 15 ; 11 L. W. 
566 ; 88 M. L. J. 511 ; 18 A. L. J. 521 ; 22 Bom. L. r! 
586 ; 47 C. 500 ; 32 0. L. J. 65 ; 24 C. W. N. 881 ; 2 
U. P. L. R. (P. c.) 98- 

Appeal from the deoision of the Division 
Bench of the Bombay High Court sitting in 
its original jurisdiction, dated the 21st October 
1920. 

Messrs. De Gruyther , K. C., and K. Brown, 
for the Appellant. 

fair G. Loundes, K. G and Mr. Raikes, for 
the Respondents. 

JUDGMENT. —In this case the question 
arises upon what is proposed to be done by 
the Municipality of Bombay in connection 
with a projected improvement of a public 
street. The municipality propose in improv¬ 
ing a certain street, not only to widen it, but 
to take a certain amount of extra ground, 
contiguous to, but beyond, the actual 
limits of the widened street, with the avowed 
intention of erecting new buildings thereon and 
afterwards reselling the land with the build¬ 
ings upon it. The powers of the municipality 
with regard to this matter are dealt with in 
seotion 296 of the City of Bombay Municipal 
Act, 1888, whioh is as follows :— 

(1J The Commissioner may, s.?bj-;ot to the 
provisions of seotious 90, 91 and 92—(o) 
acquire any land required for the purpose 
of opening, widening, extending or other¬ 
wise improving any publio street or of 
making any new public stroet, and the 
buildings, if any, standing upon 6uch land ; 
y') aoquire, in addition to the said 
land and the buildings, if any, standing 
thereupon, all such land, with the build¬ 
ings, if any, standing thereupon, as it 
shall seem expedient for the corporation 
to acquire outside of the regular line, or 
of the intended regular lino, of suoh street; 
(c) leaso, sell, or otherwise dispose of 
any land or building purobased under 
olause ( b ).” 

Reference has been made to certain caseB, 

nt it is perfectly clear that in cases of this 
sort each must be determined upon its own 


circumstances, and its ciroumstanoes consist 
first and foremost of the precise terms 
of the Act in question and, secondly of the 
thing whioh is proposed to be done. In one 
sense no other case is an authority; but at 
the same time certain principles have 
been very olearly laid down by this Board 
in the case of Trustees for the Improve¬ 
ment of Calcutta v. Chandra Kanta Ghosh (1). 
In that oase what was proposed to be done 
was similar to what is proposed to bo done 
in the present case, that is to say, the land 
was going to be acquired for the purposes of 
future sale and, if prices realised their expect¬ 
ancy, part of the expense to whioh the muni¬ 
cipality had been put would be recouped, 
‘'section 42 of the Caloutta Improvement Act, 
1911, provided :— 

Any improvement scheme may provide 
for—(a,) the acquisition by the Board of any 
land, in the area comprised in the scheme, 
which will, in their opinion, bo affected by the 
execution of the scheme.” 

Lord Parmoor, in delivering the judgment 
of their Lordships, says this at page 53:— 

"It is not immaterial to observe that there 
was at the date of the passing of the Calcutta 
Improvement Aot no novelty in the recoup¬ 
ment principle.” 

Then he cites Galloway v. London Corpora¬ 
tion (2) and continues :— 

“ B ut whether this principle has been 
sanctioned in the Caloutta Improvement 
Act must be determined on the language 
used, and the case of Donaldson v. South 
Shields Corporation shows, if authority is 
necessary, that whore an Aot authorises 
land to be taken for tho actual works only, 
a local authority, or other public body, 
will be restrained from taking more than 
is actually necessary for suoh works.” 

Thoir Lordships have no doubt that that is 
the correct principle. One, therefore, has 
to find in the Act something more than the 
mere possiblity of acquiring land for the pur¬ 
poses of the improvement whoro it is proposod 


(1) 56 Ind. Oas 32; 47 I. A. 45; 11 L. VV. 566; 38 
M. L. J. 511; 13 A. L. J. 521; 22 Bora. L. R. 586‘ 47 
G. 500; 32 G. I. J. 65; 21 G. W. N. 881; 2 U. I». L 11 
(P. C.) OH. 

(2j (1366) 1. H. L. El; S6 L. J. Ch. 177; 12 Jur 
(N. 8.) 747; 11 L. T. 865. 
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to do what is proposed to be done in this oase. 
When their Lordships come to this Act they 
find that the case is a fortiori of the Calcutta 
Case, (l) It appears to their Lordships that it 
clear beyond all doubt, not only that the 
Municipality may acquire land for the purpose 
of making a street, but that they may acquire, 
if it seems expedient, land outside the regular 
line of suoh street. If the matter had ended 
there it might have been said that the land 
outside the street was only meant to form an 
appendage to such street; but then comes 
clause (c) which says : that they may ‘ lease, 
sell, or otherwise dispose of any land or 
building purchased under clause (b).” This 
seems to their Lordships to point to recoup¬ 
ment with almost the greatest certainty that 
could bo expressed in words. The powers no 
doubt are drastic, but they are not altogether 
untrammelled, because when section 91, 
which is ono of the sections to which 
section 296 is subject, is looked at, it is 
found that it tho Commissioner is unable to 
acquire any property by agreement Govern¬ 
ment may iu their discretion upon the appli¬ 
cation of the Commissioner made with the 
approval of the Standing Committeo order 
proceedings to he taken for compulsory acquire¬ 
ment ; so that in the discretionary power of 
the Government would always be found a 
certain limitation over and above the limit¬ 
ation which their Lordships think neces¬ 
sarily follows from tho fact that what is 
done must bo done in the course of making or 
widening tho Btreet, for it appears to their 
Lordships that the municipality certainly 
could not tako land whioh was nob in conti¬ 
guity. Their Lordships think that this result 
would follow notwithstanding auy of the some¬ 
what more vague words whioh are used in the 
earlier sections of the Act. 

In these circumstances their Lordships will 
humbly advise His Majesty that tliis appeal 
should ho dismissed with costs. 

z K Appeal dismissed. 

•Solicitors for the Appellant—Messrs. Hughes 
& Sons. 

Solicitors for the Respondents Messrs. 
Sandersons and Orr Dignam. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 377 op 1922. 

February 7, 1924. 

Present :—Mr. Wazir Hassan, J. C., and Mr. 

Neave, A. J. C. 

SARABJIT SINGH and another— 
Plaintiffs—Appellants 
versus 

JAIKARAN SINGH— Defendant 
—Respondent. 

Pre-emption—Contract by prc-cmplor to transfer 
property — Pre-emption, right of, if effected—Oudh 
Laws Act {XV111 of 187G), s. 9. 

Whore a person olaiming pre-emption enters into a 
oontraot with a stranger to transfer tho suit property 
to him on payment of the pre emption money, ho 
forfeits his own right of pre emption, whether the 
stranger is joined as co-plaintifi in the suit or not. 

Jatcndromohan Tagore v. Gamendromohan Tagore, 
18 W. R. 35'J : "J B. L- R. 377 ; I. A. Sup. Vol..47 ; 2 
Suth. P. C. J. 602 ; 3 Sar. P. C. J. 82 (P. C) ; Abdulla 
v. Wahid-un-Nissa, 1 O. C. 308. 

To allow a stranger to aoquire the subject-matter 
of a pre-emption suit by entering into a oontraot to 
that effoot with the pre-emptor is to stultify tho law 
of pro-emption onaoted in seotion 9 of the Oudh Laws 
Aot. 

Appeal against tho order of the District 
Judge, Rae Bareli, dated the 14th September 
1922, setting aside the order of the Sub-Judge, 
Rae Bareli, dated the 10th April 1922. 

Messrs. Moti Lai Saksena and IFasi Hasan, 
for the Appellants. 

Messrs. M. Wasim and Ali Zaheer, for the 
Respondent. 

JUDGMENT. —This appeal has come for 
decision before a Benoh of two Judges through 
a reference made by ono of us. It arises out 
of a suit for pre-emption brought by the ap¬ 
pellants. These appellants were plaintiffs 
1 to 4 in the Court of first instance. There 
were, however, two more plaintiffs to the 
suit, Balkaran Singh plaintiff No. 4, and Bha- 
wani Bhikh Singh plaintiff No. 5. In paragraph 
7 of the plaint it was stated that the plain¬ 
tiffs Nos. 1 and 2 had exeouted a deed of 
agreement in reBpect of the property in suit in 
favour of the plaintiffs Nos. 4 and 6. One of 
the defences to the suit, and that is the ae- 
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fenoe with whioh we are concerned, was that) 
bhe olaim for pre-emption is nob maintainable 
in view of bhe agreement mentioned in para¬ 
graph 7 of the plaint. The Court of first 
instanoe struck off the names of the plaintiffs 
Nos. 4 and 5 from the array of parties, and 
held that that removed the dofcob in the suit. 
Eventually that Court passed a decree in 
favour of the plaintiffs Nos. 1 to 3. On 
appeal by the defendant vendee the learn¬ 
ed District Judge of Rae Bareli reversed the 
deoree of the Court of first instance and 
dismissed the plaintiff’s suit. This appeal 
is against the deoree of the last mentioned 
Court. The ground, on which the decision 
of the learned Judge is based is, that 
the agreement mentioned in paragraph 
7 of the plaint is destructive of the plaintiff s 
nght to pre-empt the property in suit. 
\Ve have given our anxious consideration to 
this view of the learned Judge but eventually 
we find ourselves in agreement with him. We 
avo examined the terms of this agreement 
carefully. As between the parties to it we 
must acoept the fact for the purpose of this 
litigation that it is binding. The effect of this 
agreement is, that the plaintiffs Nos. 4 and 5 
may acquire the wholo of bhe property in suit 
except a small portion if they paid the ontire 
pre-emption money. Wo must hold that the 
Parties intended to carry out the terms of the 
agreement. It follows that the real pre-omp- 
tors are the plaintiffs Nos. 4 and 5. This result 
ib not obviated by the fact that thoy have been 
removed from the array of parties. For the 
purpose of this decision wo must fuither as¬ 
sume that those two plaintiffs have no right 
n , aw aoquire this property by pre-emption 
wider the provisions of section 9 of the Oudh 

f ir Aot (XVIH of 1876). It is a well es- 
a is led principle of law that “ a man can- 
i °. ® wlowed to do by indirect means what 
orbiddeD to be done directly ” Jotendramo- 
an lagore v. Gancndromohan Tagore (1). In 
ew of the terms of the agreement montion- 
a ove, the result of a deoroo in favour of 
0 appellants will in reality be the recogni- 
«on of the right of tho plaintiffs Nos. 4 and 5 
acquire tho property in suit in preference 

stnlt-f 6 V , endeo - Tbis result will obviously 
1 y the law of pre-emption as enacted in 


47 (1, a o’J! 59 : 9 B - L - R - ‘ L A - Su P Vol. 

• * Bath. p. o. J. 6'J2 ; 8 Sar. P. 0. J. 82 (P. 0.). 


the provisions of the Act mentioned above 
In the case of Abdulla v. Mst. Wahid- 
unnissa (2). Mr. Bleunerhassetb, Judicial 
Commissioner of Oudh said "A Court of law 
that assisted the plaintiff suing for pre-emption 
to introduce strangers into the village would 
be guilty of inconsistent conduob and stultify 
itself . We think our decision follows the 
spirit of the observations just now mentioned. 
On these grounds we uphold the decree of the 
Court below and dismiss the appeal with 
costs. 

N *Appeal dismissed. 

(2) 1 0. C. 308. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1586 of 1922. 

April 8, 1924. 

Present :—Mr. Justioe Daniels. 

BASU AND OTHERS—DEFENDANTS 

—Appellants 

versus 

Musatnmat NANHI —Plaintiff 
—Respondent. 

Adverse possession-Co sharers - Ouster-Non-parti¬ 
cipation in profits—Revenue records, entry in, effect 


If a tonaut-in-oommon ha* not boon in participa¬ 
tion of ronts and profit* for a oonRidorablo length of 
tune and other oircumstance* oonour, the Court mav 
find an oustor evon though tho name of the tenant 
in-common continues to ho borne on tho Povon.ifl 
reoords. 


Cullcy v. Docd Taylcrson, (1810) 11 A. & E mn« 
3 P. & D. 53J ; 0 L, J. Q. B. ‘288 ; 113 E. R. 6 J7 
R. R. 660, rolled on. 
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Appeal from the deoroo of the First Addi¬ 
tional Subordinate Judgo, Aligarh, dated the 
16th May 1922. 


Dr. M. L. Agarwala, for the Appellants. 

Mr. Durga Gharan Danerji, for the 
Respondent. 
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JUDGMENT. —This appeal arises out of 
a suit for possession of a share in an occupanoy 
holding and for damages. The suit was dis¬ 
missed after a oareful trial by the Munoif bub 
deoreed by the learned Additional Subordinate 
Judgo and the defendants appeal. The case 
involves one question of fact and two of law. 
The original title depended on the question of 
fact whether the plaintiff's father was joint 
with or separate from the obhor branches of 
the family. The Courts below differed on this 
point. The finding of the lower Appellate 
Court which must be accepted is that the 
plaintiff’s father was separate and, therefore, 
his share descended to his daughter. 

The main question of law is one of limita¬ 
tion. The suit is governed by Article 142 of the 
Limitation Act and, therefore, it was neces¬ 
sary for the plaintiff to prove possession 
within twelve years. She alleged in her 
plaint that she was in possession of the share 
till the defendants took wrongful possession 
at the commencement of Fasli 1325 (para 3 
of the plaint). The learned Munsif found that 
she had in fact been out of possession for at 
least 31 years. Her father died 35 years ago 
and her mother not more than four years 
later and since then the plaintiff has never 
had actual possession of the share. The 
learned Additional .Subordinate Judge does not 
differ from these findings. Ho gets over the 
difficulty by applying the doctrine of construc¬ 
tive possession and treating the possession of 
the defendants as possession on behalf of the 
plaintiff. He also says, that as there is no proof 
of denial of the plaintiff’s title and the 
plaintiff's name appeared in the revenue 
records within twelvo years of suit adverse 
possession for twelve years is not established. 

It appears to me that it is an abuse of the 
doctrine of constructive possession to apply it 
to the circumstances of the present case. 
The plaintiff ’s own oase is that there has been 
an ouster as a result of which she claims 
considerable damages for dispossession. The 
only question is when that ouster took place. 
She says that it was in F. 1325 within three 
years of the suit. In reality (for in the 
absence of any finding to the contrary I have 
no hesitation in accepting the 6nding of the 
Trial Court on this point) it took place over 
thirty years before suit. The Ceylon Privy 


Council case Corea v. Appuhamy (1), which is 
relied on by the respondent was a oase beb- 
w een brother and sister and it recognises that 
there are oases in whioh ouster may be infer¬ 
red from the circumstances. In Varatha Pillai 
v. Jeevarathnamm&l (2), the Privy Counoil 
expressed a doubt whether the rule of pos¬ 
session by one co owner applies to sharers in 
an unpartitioned agricultural village in India 
who are not members of a joint family, but 
without deoiding the point they quote with ap¬ 
proval the rule laid down in Culley v. Doed 
Taylerson (3), that even where the rule is ap¬ 
plicable, if a tenant in common has not been 
in participation of the rents and profits for a 
considerable length of time and other ciroiam- 
stances concur the Judge may direct the jury 
to consider whether in the oircumstanoes they 
will not find that there has been an ouster. 
In this oase it is common ground that there 
bad been an oustor at the time of suit. The 
plaintiff said that it took plaoe in 1325 
F. That case is false. The actual ouster 
was when the defendants took exclusive 
possession of the holding on the death 
of Ram Sahai's widow. Under these oir- 
oumstances, to say that they were holding 
possession on the plaintiff's behalf is in my 
opinion to apply a legal fiotion quite at vari¬ 
ance with the faots of the case. 

I accordingly allow the appeal and setting 
aside the deoree of the Court below restore 
the deoree of the Trial Court with costs in all 
Courts. 

N. H. Appeal allowed. 

(1) (1912) A. C. 230 ; 81 L. J. P. C. 151 ; 105 L. T. 
836. 

(2) 53 Ind. Gas. 901; 46 I. A. 285 ; 43 M. 214: 

(1919) M. \V. N. 724 ; 10 L. W. 679 ; 24 0. W- £• 
346 : 39 M. L J. 3l3 ; 18 A. L. J. 274 ; 2 U. P. L- «■ 
(P. C.) 64; 22 Bom. L. H. 444. . 

(3) (1840) 11 A. & E. 1003 ; 8 P. & D. 539 ; 9 I* 
J. Q. B. 288 ; 113 E. R. 697 ; 52 R. R. 566. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 389 op 1921. 

August 16, 1923. 

Present :—Mr. Justice Spencer and 
Mr. Justice Devadoss. 

C. K. SUBRAMANIA MUDALIAR and 
others—Petitioners 
versus 

PARASURAMAIER and others 
—Respondents. 

Religious Endowments Act. [XX of 1^69), s. 18 —App¬ 
lication for leave to sue—Particulars—Leave to sue 
all or any of the respondents, propriety of — Judge , 
whetltfr can delegate p<twcrs—Reoort made by person 
making enquiry , whether evidence . 

Aq application under seotion 18 of the Religious 
Endowments Aot, for leave to sue must give definite 
particulars of the charges sought to bo made. Leave 
will not be granted on vague and indefinite allega¬ 
tions. 

Leave granted against any or all of the respond¬ 
ents, leaving the petitioners to choose whioh of 
them they will proceed against, is improper as it 
supplier the petitioners with an instrument for 
otcortion and makes it possible for thorn to let off 
the persons most responsible and get othor members 
who are less guilty to account severally for the 
trust property. 

Under seotion 18 of the Religious Endowments 
Aot, the Judge is not entitled to delegate to others 
the duty of forming an opinion upon the facts before 
him, and the report of a person who is asked to 
inquire into the allegations contained in the petition 
is not evidence. 

Petition under section 115 of Act V of 1903 
Praying tho High Court to revise the order of 
the Distriob Court, Coimbatore, dated tho 12th 
April 192L in O. P. No. 32 of 1921. 

Mr. S. Muthiah Mudaliar , for the Peti¬ 
tioners. 

Messrs. T. M. Krishnnswami A iyer and A . V. 

I isivanatha Sastri , for the Respondents. 

. JUDGMENT. —We feel constrained to 
interfere with the District .Judge's order 
firauting leavo for tho institution of a suit iu 
the form in which that loave lias been given, 
an 't appears that ho has not exeroised the 
Pnwor conferred on him by section 18 of 
Act XX of 1863 in the manner contemplated 
by that provision of law. 

1 C—120 


The allegations are extremely vague and 
indefinite and the charges 2 to 10 as to breaoh 
of trust are no more specific than the res¬ 
pondents’ acousations. The sums of money 
kept uninvested in 1st counter-petitioner’s 
hands, or lent to strangers, other sums said to 
he unaccounted for, the items of temple 
property dealt with oontrary to the interests 
of the trust are not specified, with the 
consequence that the suit may be based on 
charges whioh have not been clearly made the 
subject of the order. The giving of sanction 
against any or all of the respondents, leaving 
the petitioners to choose whioh of them they 
will proceed against, is also improper as 
it supplies tho petitioners with an instrument 
for extortion and makes it possible for them to 
let off the persons most responsible and get 
other mom hors who are less guilty to 
acoount severally for the trust; property. The 
Judge’s order is, therefore, sot asido and he is 
directed to make a fresh enquiry after calling 
upon tho petitioners to give definite particulars 
of the oharges made by them and aftor afford¬ 
ing the oounter-petitiouors an opportunity to 
explain them. 

Flo may then grant leavo to tho petitioners 
to proooed upon any charges whioh ho finds to 
be prima facie established against suoh of the 
counter-potitionors who in the opinion of the 
Judge are to be held responsible. 

In making the above enquiry it will be open 
to tho Judge under his powers given by sec¬ 
tion 19 to have tho accounts of the Committee 
produoed and inspected in Court by the par¬ 
ties or their Vakils. 

Rut tho report of the two High Court 
Vakils who woro asked to enquire into tho 
allegations is not evidence, as tho Judgo is not 
entitled to delogato to othors the duty of form¬ 
ing an opinion upon tho fnots before him, and 
tho Vakils in question wore not appointed as 
Commissioners to mako a local investigation 
upon any matter which could not havo been 
enquired into in open Court with equal con¬ 
venience. Tho petition is remanded for frosli 
enquiry. 

Tho rospondonts are dirocted to pay the 
costs of tho petitioners in this Court and to 
boar their own. 

Petition allowed. 

z. K. Case remandeil. 
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Second Civil Appeal No. 1590 op 1922. 

April 8. 1924. 

Present :—Mr. Justice Daniels. 

Mst CHAMPA KUNWAR -Plaintiff 

—Appellant 
versus 

TULSHI RAM and others— 
Dependants—Respondents. 

Landlord a»w? tenant—Agricultural village—Sale of 
lions'; by cnant, validity of—Special custom. 

Apart from spooial oa-toin. a tenant in an agri¬ 
cultural village hai no right to sell his house to¬ 
gether with a right of residenco. 

Sri Girdhariji .Maharaja v. Chotc LaU 20 A. 218; 
A. W. N. (1808) 27; 0 Ind. Deo. (N. S.) 52 3. relied on. 

A sale by the ton ant in favour of another tenant is 
just as much prohibited as a salo in favour of an 
outsider, but a sale in favour of the landlord stands 
on a different footing. 

Appeal from the decree of tho Additional 
District Julgo, Aligarh, dated the 8bh July 
1922. 

Mr. Panm L %l, for tho Appellant. 

Dr. K. N. Katju and Mr. Saila Nath 
Mukerji, for tho Respondents. 

JUDGMENT.-— This was a suit brought by 
the plaintiff zemindar for possession of a 
house. Tho Court below, overruling the Trial 
Court, has dismissed the suit, aud tho plaintiff 
appeals. Tho house was ocoupiod by a tonanb 
who has made a gift of it to tho defendant. 
Ouo of tho defenoes was that the defend¬ 
ant's vendor had quitted tho village twenty 
years before and that the house escheated 
to tho zeminlar. The Court below remitted 
issues to the Trial Court. Tho findings ou those 
issues were iu favour of the appellant. No 
objections were taken within tho time allowed 
but the learned Additional Judge neverthe¬ 
less wont into ovidouco and overruled the 
findings of the Trial Court ou the facts. 
There is some authority in favour of his right 
to do go hut I am constrained to remark that 
if suoh a praotioe became common tho proce¬ 
dure of allowing a time within which objec¬ 
tions to tho findings must bo taken would be 
reduced bo a useless faroe. 


However there is no need to go into this 
question as the judgment of the learned 
Additional Judge is dearly wrong ou the 
second issue. That issue is whether the 
tenant bad a right to sell his house together 
with a right of residence. Apart from special 
contraot it is well settled that no suoh right 
exists in an agricultural village. This was laid 
down as far baok as 1898 in Sri Girdhariji 
Maharaja v. Chote Lai (1) and followed in 
Muhammad Usman v. Babu (2), Faiyaz Ali v. 
Rekhab Das (3), only modifies the previous 
rulings to this extent that it is open to the te¬ 
nant to prove a speoial oustom allowing a right 
of sale. In this case the wajib-ul-arz is quoted 
by the Additional Judge. The custom which it 
records gives the tenant who is resident in the 
village no right to do more than sell the mate¬ 
rials of his house. It does nob recognise his 
right to convey his right of residence to the 
purchaser. The learned Judge admits the law 
to be as stated above but finds that it does 
nob apply to a sale by one tenant to anoth¬ 
er tenant. There is no warrant for making any 
suoh distinction. A sale to the zemindar him¬ 
self has been in some oases recognised as valid 
on the ground that tho prohibition against a 
transfer i6 for the benefit of tho zemindar 
and if ho likes to waive tho prohibition he is 
at liberty to do so. There is no infringement of 
his right. Bub a sale to another tenant is 
just as much an infringement of the zemin¬ 
dar's right as a sale to a person residing oufc- 
sido the village. The learned Judge at the 
conclusion of his findings mentions that there 
are four instances of sales by tenants. He 
does nob Bay that these instances establish a 
custom, and clearly they could nob do so. 
Indeed throe of the four instances wore, as 
the learned Munsif points out, transfers to the 
zemindar himself. The learned Munsif was, 
therefore, right in decreeing the suit subject to 
payment of tho price of the materials of the 
house. 

I set aside tho deoreo of the Court below 
aud restore the deoree of the Munsif with 
costs in all Courts. 

N. il. Appeal allowed. 

(1) 20 A. 248 ; A. W. N. (1898) 27 ; 9 lad- 
(N. S.) 520- 

(2) 9 lad. Cas. 314 ; 8 A. L. J. 61. 

(3) G1 Ind. Cas. 24 ; 19 A-L. J. 104. 
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8HEORATAN SINGH V. KALI OHARAN 

OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 69 of 1923. 

March 10, 1924. 

Present Mr. Kendall, A. J. 0. 

SHEORATAN SINGH— 

Defendant—Appellant 

versus 

KALI CHARAN— Plaintiff 
—Respondent. 

Contract J cl (IX of 1872), s. 11— Moil<ja<jc in favour 
of lunatic, whether enforceable— Executed and exe¬ 
cutory contracts. 

A lunatic or a minor is not disqualified as 
such to take immoveable property under an executed 
contract and a mortgage executed in favour of a 
lunatio or a minor is tnforceable by him. 

Mohari Bibec v. Dharmados Ghosc, 30 C. 53J; 30 I. 
A. Ill; 5 Bom. L. B. 431; 7 C. W. N. 411; 8 8ar. P. 0. 
J. 374 (P. 0 ); Machaima v. Usman Bead, 17 M. L. J. 
78; Mir Sarwarjan v. Fuhhruddin Mahomed Clutv- 
dhun, 13 Ind. Cas. 331; 3d U. 232 ; ICC. \Y. N. 71 ; 
(1912) M. W. N 22; 9 A. L. J. 33 ; 15 C. L. J. CJ ; 14 
Pom. L. R. 5; 21 M. L. J. 15C; 11 M. L. T. 8; 39 1. A. 

1 (P- C.); Munni v. Madan G'opal, 27 led. Cas. 733 ; 
13 A. L. J. 185; NuvukUi Xuiuyu mi Chelly v. Lotja- 
!!^ a Che tty, 4 lad. Cas. 3:3; 33 M. 312 ; Id M. L. J. 
1 • 7 M. L. T. 23i3; Kalka Singh v. Hiuiuyat Alt , 10 

0. C. 218, distinguished. 

. Baghunath B a khsh v. Haji 67.. tkh Mohunted 
t ’ 30 In<l -Csts. 2U0 ; id O. C.115 at p. 11C ; 
O. L. J. 200, Munni Kmr v. Madan Gopal, 31 lnd. 
Cas- 792; 38 A 62; 13 A. L J. JQ84; Buyhava Chariar 
In (r ,,,VaSu Ilwjhava Chariar, 36 lud. Cas. 921; 

o mi . 308: 31 L ' J> 20 J1 - L - J - 407; (l'Jlf.) 

31. W. N. 303 (F. Jt>); Ilanmant Laksl.man v. 
'i^aoNurusiviha, 13 13. 50. 7 Ind. Too. (N. S.) 33; 
Mad hub Kccri v. Buikunthu Kurm u kor. 52 InJ. 
V?"- 33 «; 1 P- L J. 082; (1919) Pat. 313; Jlari Mohan 
M v - Mokini Mohan B u nerji, 83 lnd. Cas. 994, 

tai';).: N * 1F0 ; Ahmad v. Baja, 3d Ind. Cas. 11 ; 
60 !• W. B. 1017, relied on. 

clin^° CA3G executory eoiitiact?, howover, in 
ereut and a lunatio or a minor c.ini:ot validly 

u cr into a contract for j*alo or mortgage in his 
‘ikvour. 

Appeal against tho decree oi tlio District 
u dge, llardoi, dated the 7th Nov ember 1922, 
Paseed in C. A. No. 10 of 1922 preferred aga- 
1U6 ti the decree of the Additional .Subordinate 


Judge dated tho 19bh December 1921 iu Origi¬ 
nal Suit No. 79. 

Messrs. Bisheshwar Nath Srivastava and 
LI. K. Ghose, for the Appellant. 

Mr. Niamat Ullah , for the Respondent. 

JUDGMENT. —The plaintiff respondent 
instituted three suits on tho basis of three 
mortgage doeds executed in his favour by the 
appellant in 1902, 1903 and 1904. Tho suits 
were oontestod on various grouuds, but wore 
deolarod in the first Court, and that decision 
was uphold in the lower Appollate Court. There 
are five grounds of appeal in relation to those 
suits, but in argument the question of limita¬ 
tion has been dropped and the dooisions of tbe 
Courts below have been attacked only on the 
ground that tho morbgcge deeds which formed 
tbe basis of the three suits were execut¬ 
ed in favour of a lunatic, and consequently 
they arc invalid in law under section 11 of 
the Indian Coutraot Act. it may be noted 
that tho first Court appears, irom a pas¬ 
sage towards tbe end oi tbe judgment, 
to have held that two successive certi¬ 
ficated guardians of the lunatic were actual 
parties to tbe contract on behalf of tho luna¬ 
tio and it has been argued iu this Court that 
this w'R6 tho caso. Tbe lower Appellate Court 
did not take any notice of the passage referred 
to, aud evidently considered that tbe lunatio 
aud not tho guardian was acting in the capa¬ 
city of a mortgagee. In any case it must be 
taken as a settled fact that the lunatic and not 
the guardian was tbe mortgagee. It has been 
proved that the plaiutill was declared a 
lunatic, that bis mother was uppoiutod his 
guardian iu 1900, and that on her death bis 
si6ter was appointed guardian iu 1903. 

There was, therefore, a certificated guardian 
in existence when each of those mortgage 
deeds was excouted, bat there is no roforonco 
to the guardians in tho deods themselves and 
it is nob suggested in the plaint that the guard¬ 
ians had anything to do with the execution 
of tho mortgages. The passage of tho first 
Court bo which l have referred is vague, it was 
apparently not relied on by tho lower Appel¬ 
late Court, aud l do nob propose to tako any 
further notieo of it. 

lb has boon argued lor tho appellant a 
lunatio for tho purposes of section 11 of tho 
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Indian Contract Act is in the same position as 
a minor and is disqualified from entering into 
a contract, and further that any contract 
entered into by a lunatic is absolutely void. 
Tho decisions in A lohari Bibee v. Darmadas 
Ghosc (1) and Machmma v. Usman Beari (2) 
have been relied upon for this proposition and 
it has further been argued that even where 
the contract has been in favour of the dis¬ 
qualified person it has been held to bo invalid 
Mir Sarioarjan v. 1< akhruddin Mahomed 
Choudhnri (.5), Munni v. Madan Gopal (4) 
and Navakoti Narayana Chetty v. Logalinga 
Chetty (5). The decision in Mir Sanoar- 
jan v. F akhruddin Mahomed Choudhuri (3) 
is a Privy Council ruling, and relates to a suit 
for specific performance of au agreement for 
the sale to a minor of immoveable property, 
which had boon entered into by the 
manager of his estate and bis guardian, 
anil their Lordships held that it is not within 
the competence ol a manager of a minor’s 
estate or of a guardian of a minor to bind 
the minor or the minor’s estate by a 
contract for the purpose of immoveable pro¬ 
perty, and consequently that as the minor 
was not bound by the contract there was no 
mutuality and that the minor after attaining 
majority could not obtain specific perform¬ 
ance of tho contract. 

it is clear that that suit was of an altogether 
dillorout nature from tho present 6uit. There 
is no question hereof binding a lunatic’s estate. 
What the lunatic did was to advauoe money 
on security obtained liom the mortgagor. 
In Kalka Singh v Himayat Alt (6) a distinc¬ 
tion has been drawn between what are called 
executed contracts and executory contracts, 
and it is evident that tho contract referred to in 
tho Calcutta decision is an executory contract, 
where something remained to be done such as 
tho execution of a deed or a conveyance, in 
order to put tho parties in the position relative 

(1) SO c. 50.) ; 30 1. A. 114 ; 5 Rom. Jj. 11. 121 ; 7 
O. W. N. Ill ; 8 bar. 1*. 0- J. 374 (l'.G.). 

(2) 17 M L>. J. 7b. 

(5) IS led. Ca*. 831 ; SO 0- 282 ; 1G C. W. N. 74 ; 
(iyi‘2) M. W. N. *2 i A. I,. J. S3 ; 15 C. L J. f. > ; 11 
Ruin. L. H. 0 ; 31 M L. J. 15G ; 1) M. L. T. 6; 30 
1. A. (KG) 

(1) 27 lad. Gas. 783 ; IS A. 1,. J. 185. 

10 ) 1 iud Gas. 388 ; 83 31. 312 ; 10 31. L. J. 752 ; 

/ 3.. L T. 233. 

((.) 10 O. G. 218. 


to each other in which by the preliminary 
agreement they were intended ho be placed. 
Such a oontract can Dot be validly entered into 
by a lunatio or a minor. The case of an ex¬ 
ecuted contract stands on a different footing 
altogether, and it has been clearly held in a 
decision of a Beooh of this Court reported in 
Baghunath Bakhsh v. Haji Sheikh Muhmmad 
Bakhsh (7), that a minor is competent to 
take property in transfer or Bale. This deci¬ 
sion has rightly been relied on by the Appel¬ 
late Court. It is confirmed by the recent 
decisions of other High Courts, for instance 
Munni Koer v. Madan Gopal (8), a Benoh 
ruling, in which an earlier Allahabad decision 
was overruled, aud Baghavachariar v. Srini¬ 
vasa Baghavachariar (9), a full Bench ruling, in 
which it was held that a mortgage exeouted in 
favour of a minor is enforceable by him. Other 
decisions that have been quoted on behalf of the 
respondent are Hamant Lakshman v. Jayarao 
Narasimha (10), Madhale Koeri v. Baikunlka 
Karmaker (11), Hari Mohan Mondel v. Mohini 
Mohan Banerjec (12), Ahmed v. Baja (13). In 
some of these, the deed in question was a sale 
aud in others it was a mortgage, but the 
principle underlying thorn all appears to be 
the same, viz., that a minor or a lunatio is not 
disqualified, as such, from being the transferee 
of immoveable property. The learned Counsel 
for tho appellant has triod to distinguish the 
present suit from the cases discussed in B&ghu- 
nath Bakhsh v. Haji Sheikh Muhammad (7), 
but even if there were no authority on the 
point that decision would, in my opinion, dis¬ 
pose of the matter. A mortgage is a transfer 
of au iutorost in immoveable property, and a 
lunatio is not disqualified from being the 
transferee for tho same reasons that he»is not 
disqualified from being the transferee in the 
case of a 6ale. The appeals, therefore, fail and 
are dismissed with costs. This judgment will 
govorn Second Civil Appoals Nos. 69 to 71 
of 1923. 

N. H. Appeals dismissed. 

(7) 30 Inti. Cab. 200 ; 18 O. C. 115 at p. 116 ; 3 
O. L. J. ‘200- 

(3) 31 I ml. Cas. 7'32 ; 38 A. 62 ; 13 A. L. J. 10S1. 

(■») 36 Iutl. Gas. 021 ; 10 31. 303 : 31 31. L. J. 576 \ 
20 31. L. T. 107 ; (1016) 2 31. W. N. 363 (1<'.R.). 

(10) 13 R 50 ; 7 Iud. Doc. (N.S ) 33. 

(11) 62 iud. Gas. 338 ; 1 K L. J. 682 ; (1313) 

313. 

(12) 83 lad. Cas. 004 : 22 0 W N. 130. 

(1SJ 80 lud. Gas. 44 ; oO P. W. R. 1817- 
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OHUNI LAL V. OHUNI LAL 

LAHORE HIGH COURT. 

Civil Revision No. 774 op 1922. 

Present: —Mr. Justice Moti Sagar. 

May 16, 1923. 

CHUNI LAL— Plaintiff— Petitionee 

versus 

CHUNI LAL— Defendant—Respondent. 

Transfer of Property Act (IV of 1882), s. 105, appli¬ 
cability of-Ejectment—Lott cc to quit , when should 
expire. 

Section 106 of tho Transfer cf Property Aot merely 
lays down in a codified form what has always been 
understood to bo the general law on the subject, and 
the seotion is applicable in the absenoe of a contract 
to the contrary. 


Pirbhu v. Barn Chand , 5 P. K. l'JO t ; Pi P. L. F. 
W04 ; Itadha Ktshtn v. Itatan Lai , 56 I. C. 7, relied 
on. 


1 Q the absence of an agreement or local custom to 
the contrary a notice to quit must be given to expire 
on and with tho last day of some period of the 
tenancy. 


A condition in a lease that tho landlord would give 
ono month’s notice if ho wants to have tho premises 
vacated does not mean that nolioe oan bo given at 
“y t ln *o and that it is not to expire with tho end of 
he month of the teoanoy as required by section 108 
oi the Transfer of Property Aot. 


Petition for revision of tho order of the 
omall Cause Court Judge, Lahore, dated 26th 

July 1922. 

Messrs. M. N. Makerjee and N. C. Mchra, 
for the Petitioner. 

Mr. D. C. Built, for the Respondent. 


a 


JUDGMENT. —This was a suit by _ 
andlord against a tenant ou the basis of a 
ease, dated tho 4th Novembor 1920. The 
easo provided that tho tenancy was to com¬ 
mence from 1st November 1920, and that if 
the landlord wanted to have the premises 
vacated ho will give one month's previous 
iqo C0 110 fceiJ aut. On the 14th November 
. j L the plaintiff gave a notice to tho 
. udant requiring him to vaoabo tho premises 
within one month and informing him that if 
efault was made ho would he liable to pay 


rent at an enhanced rate. The defendant nob 
having vacated the promises, the plaintiff 
brought this suit for the recovery of lent at 
tho enhanced rate. The Trial Court dismissed 
the suit on the ground that tho notice was not 
valid in law inasmuch as it did not expire 
with the end of a month of the tenancy. 
Against this decision a revision has been tiled 
to this Court and two contentions havo been 
raised beforo me on behalf of tho petitioner. 
Firstly, it is contended that though 6omu of 
the principles of the Transfer of Property Act, 
are applicable to the Punjab yet the Act is not 
applicable in its entirety and that seotion 106 
of the Transfer of Property Aot, whioh does 
not lay down a gonoral principle of law, should 
not be held applicable to this proviuoe. Tho 
second contention is that section 1U6 is 
inapplicable inasmuch as there was a contract 
between the parties to the effect that one 
mouth’s notico will be given and that there 
was no stipulation that tho notioo should be 
given on any particular date, or that it 6bould 
end with any particular date. In my opi¬ 
nion there is no forco in auy of theso 
contentious. There is ample authority for 
holding that where there is no contract, 
section 106 of the Transfer of Property Act 
applios to such cases —Vide liadha Kishen v. 
Batan Lai (1) and Pirbhu v. Itam Charul (2). 
Seotion 106 merely lays down in a codified 
form what in fact has always boon understood 
bo bo the geuerul law on the subject. In 
Foa’a Law of Landlord aud Tenant at page 
592 the general rulo laid down is that in tho 
absence of agreement or local custom bo 
tho ooutrary a notice to quit must be given 
to expire ou and with tho last day of some 
period of tenancy. Dr. Gour in his Law 
of Trausfer at page 1902 says that a notice 
would be invalid if it expires before or after 
but not ooiuoideutly with the oud of the year 
or mouth of the tenancy. 1 do not think 
there is auy substance in this contention and 
1 overrule it. 

As to tho second contention there is no 
doubt that the partied may enter into a 
contract to determine the tenancy by notice of 
auy length or expiring at auy tirnu or oven 

11) 50 lud. 7. 

12) j 1’. R. 1J01 ; J A l.L.H. U01. 
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without notice. The question for considera¬ 
tion, however, is whether the parties in the 
present case did enter into any such contract. 
It is argued that the condition in the lease 
that the landlord would give one month's 
notice if he wanted to have the promises 
vacated moans that notice could bo given at 
any time and that it was not to expire with 
the end of the month of tenancy as required 
by section 105 of the Transfer of Property 
Act. In my opinion this condition does not 
bear any such interpretation whatever. 
Reliance is placed on 56 I. C. 7, but the facts 
of that case wore entirely different and do not 
support tho plaintiff in his contention. In 
that case there was a clear contract in the 
lease to vacate at one mouth's notice, the 
month to count from date of receipt of notice. 
There is no such contract in tho leaso in tho 
present case and f must, therefore, hold that 
tho lower Court was right iu holding that 
section 106 of the Transfer of Property Act is 
applicable. 

1 dismiss tho potitiou with costs. This 
judgment will also govern Civil Revisions 
Nos. 775, 776, and 777 of 1922 the foots of 
whioh are identical with those of the present 
case. 

Z. K. Petition dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 
N o. 19 of 1922 and Civil Revision 
Petition No. 315 of 1922. 

February 17, 1924. 

Present :—Mr. Spencer, Officiating Chief 
-Justice, and Mr. Justice Devadoss. 

ELLAMMAL— Dependant—Appellant 

versus 

A. S. VEKATARAMANA RAO and 

ANOTHER-- 1 LA INTI EES—llESl ONDEN1S. 

Contrail, pi rf or in i*»*«-*- ’’J — Unfit/-, nil, >.„ti v i, by— 
Suit by r> ftrsioners — Compromise — lK <#<■«: upholding 
uiictkciboH i. cn payment vj sum oj money 


by widow to reversioners toitkin specified lime—Tim, 
whether of essence of contract—Non-payment, Effect of. 

In a suit by a reversioner to set aside an alienation 
by a widow, a compromise deoree was passed whioh 
provided that in case of payment of a sum of money 
by the widow to the plaintiffs within a time fixed, the 
alionatioc was to be deolared valid and on default, it 
was to be set aside as null and void. Two days 
after the presoribod time, the defendant applied to the 
Court to bo allowed to deposit the amount in Court: 

Held, that time was of the essence of the oontraot 
and that the question of rolieving against forfeitures 
did not arise in the case and the alienation by the 
widow must be declared void. 

Nagappa v. Vmkat Bao, 24. M. 265 ; Ana Sheik 
Mohidin 'l'huragan v. Vadivalagia Nambia Pillai 
22 Ind. Cas. 37 ; (1014) M. \Y. N. 02 ; Supdu Dhcdu v. 
Miiihnvatam Jivaram, 57 Ind. Cas. 531 ; 22 Bom. L. R 
7B0 ; 44 B. 511, distinguished. 

Eandurpa v. Banuari, GO Ind. Cas 861; 33 0. L. J. 
244 at p. 250, relied on. 

Appeal against the order, dated 5th day of 
August 1921, of tho Court of the Subordinate 
Judge of Vellore, in Appeal No. 82 of 1921, 
(A. S. No. 199 of 1920, on tho file of the 
District Court of North Arcot) preferred 
against the order of the District Munsif of 
Tiruppattui in M. P. No. 552 of 1919 in (O. 
S. No. 493 of 1918). 

Messrs. P. Bari Iicio and M. G. Narayana- 
sivamy, for the Appellant and Petitioner. 

Mr. C. V, Anonthaknshna Iyer, for the Res¬ 
pondents. 

GRDER. —The Subordinate Judge had not 
found whothor the sum payable was actually 
tendered in time. He is directed to return a 
finding on this point within six weeks from the 
date of Che receipt of the record in these cases 
and seven dayB are allowed to the parties for 
tiling objections to the findings after notice 
of the return of tho same shall Lave been 
posted up in this Court. 

[[q complianoo with the order contained 
in tho above judgment, the acting Subordinate 
Judge of Vellore submitted the following 
finding.] 

m 

FINDING.— 1. Tho High Court has called 
for a finding on the point “'Whether the sum 
payable was actually tendered in time’V 
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My predecessor made a referenoe to the 
High Court whether additional evidence was 
to be taken on the point and the High Court in 
its letter No. 1841-J., dated 14th August 1923, 
observed that its original order has not directed 
the taking of additional evidenoe. These things 
make it clear, therefore, that a finding has to be 
reoorded upon the said point on the strengh of 
the affidavits already on record in ooujuuction 
with the probabilities and that no additional 
evidenoe as desired by the appellant need be 
taken. 

For a due and proper appreciation of the 
averments contained in the affidavits whioh 
constitute the only evidence in the case, a brief 
resume of facts involved in it seems to be 
pertinent in this connection and I proceed to 
set it out here. 


Plaintiffs olaiming to bo the reversioners of 
a certain Nagoji Rao, the deceased husband 
of 1st defendant, who is the appellant, insti¬ 
tuted O. S. No. 493 of 1918 on the file of the 
Court of the District Muusif of Tiruppattur 
impeaching oortain alienations, in particular, 
a gift made by the said Hindu widow and 
challenging their validity after her life-time. 
The suit ended in a compromise on 29bh May 
1919. The compromise provided that in case 
of payment of a sum of Rs. 175 by 1st defend¬ 
ant to plaintiffs within 6 months, i. e., before 
29th November 1915, the gift in question 
would be declared valid and if default was 
made, it would be sot aside as null and void. 


The said compromise, in particular, the 
condition in it relating to the payment of the 
said sum of Rs. 175 has givon rise to this 
Proceeding. 

The case of the appellant is that she made 
a tendor of tho said sum to 1st plaintiff on 
30th November 1919 but that the latter 
refused to receive it and pass a reoeipt there¬ 
of. 1st plaintiff has impugned tho allogod 
tender as absolutely false. This conllicb bet¬ 
ween thorn has culminated in this enquiry. 


On a careful consideration of tho affidavits 

led on both sides and tho probabilities arising 

•n tho case, I cannot resist tho conclusion that 

tho tonder pleaded by the appellant should ho 

» myth, in that it does not accord with proba¬ 
bilities. 



has to Lo remembered in this connection 
tho compromise provided that the payment 


of Rs. 175 should ho made to both the plaint¬ 
iffs who were admittedly divided brothers 
before the 30bh November 1919 aud that the 
said sum was in fact deposited by the appellant 
in the lower Court on the 2nd December 
following. 

It cannot be doubted in tho oiroumstances 
that tho aforesaid sum was not admittedly 
paid within the due time, i.e., before the 30th 
November and that the appellant made no 
attempt to make a tendor of it before the said 
date. It is also clear that she has nob addu¬ 
ced any explanation worth the name whatever 
that she made the alleged tonder in due time 
as provided by the compromise decree. Suoh 
being tho case, her caso should fail. 

This digression apart, there is another 
outstanding feature which requires special 
mortiou and has to bo noted in this connec¬ 
tion. 

Tho petition of the appellant praying that 
tiie aforesaid sum of Rs. 175 may bo received 
in Court is not signed by her. Her vakil 
has signed it. The affidavit filed in eupporb 
of it has been eworn to by a oerbian Venkata 
Krishna Ayyar, hor senior maternal aunt’s 
eon. It being so, it is plain that the appellant 
has studiously avoided committing herself to 
any dofinito statement. 

* * * * 

Tho foregoing reasons should mako it abun¬ 
dantly clear that the tendor pleaded by the 
appellant cannot bo true. I accordingly find 
the point under consideration. 

JUDGMENT.—The Subordinate Judge 
has now found against tho alleged tonder by 
appollaut on November 30th and it has not 
been suggested that thore was a tender on any 
other day before a petition was filed on Decem¬ 
ber 2nd that the Court should allow the 
amount to bo deposited in Court. Wo think 
that time in this caee was of tho essence of 
tho contract and that tho question ol relieving 
against forfeitures, whioh arises when a pen¬ 
alty is provided for non-performanoe as it did 
in Kwjappa v. Yenkat Rao (1), and Ana Sheik 
Moltulin Tharagan v. Vadivalayia Nambia 
Rillai (2), does not arise here. 

(1) 21 M. 2G5. 

(2) 22 ln«l. Cas. Ii7 ; (1911) M. \Y. N. 92. 
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The distinction between the two classes of 
cases is made clear in the judgment of Mooker- 
joe, Acting Chief Justice, Kandarpa v. Banwari 
Lai Nay (3), at 250. 

The interval between the date for payment 
of money and the date for taking possession 
of lands made the case in Sapdu Dholu 
v. Madhavaram Jivaram (4), one where time 
was not of the essence of the contract. 

In the present case neither the appellant 
(1st defendant) nor the5th defendant had any 
absolute title to the land apart from the com¬ 
promise, and it was oxprossly stipulated in the 
last paragraph of the compromise decree, 
that in default of payment within the time 
fixed, the alienation by the 1st dofondant in 
favour of the 5th defendant should be null 
and void. 

The lower Appellate Court is right and the 
Civil Miscellaneous Second Appeal is dismiss¬ 
ed with costs and the Civil Revision Petition 
is dismissed. 

v. n. v. Appeal an>.l petition dismissed. 

K. S. D. 

0) no lad. Ca*. SOI ; 3d C. L. J. ill al p. 250. 

(I) 57 1 ad. (Its. 5U ; It IJ. jll ; 22 Bjm. L. R. 
7*0. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 334 op 1922. 

March 24, 1924. 

Present : —Mr. Justice Daniels and 
Mr. Justice Dalai. 

LAL\ KUNDAN DAL -Defendant- 

Appellant 

versus 

PAR3UADI and others —Plaintiffs— 
Respondent;. 

Aqra Tenancy Act (II of 15,11) s. 1G7 —Ejectment 
d-Ji-ree titfain^t n-ui^cujyincq tenant—Civil suit lobe 
dec hired <jrivc-liold -r, wketur oiamtaituiblc—J urisdic- 
lt'> i "/ civil and revenue Courts*. 

A i>l.tiatill a*anot by monly changing the form of 
hb relief ov w lo the provi^ioo- of ?ootion 167 of the 
Agr t L'*3n:v*»oy Aot. 


Ajudhia Puri v. Brij Bhukliam, 51 Ind. Cas. 149 ; 
17 A. L. J. 922; 1D.P.L R. (A.) 64. 

Where a person h&9 been ejootod by the revenua 
Court as a non-oooupaaoy tenant, be oannofc aubaa- 
quently obtain a declaration in the Civil Court that 
he is a grove-holder, so as to defeat the deoree regu- 
larly obtained in the revenuo Court. 

Jagannath v. Balwant Singh. 68 Ind. Caa. 247; 44 A. 
692; ‘20 A. L. J. 570 ; (1922) A. I. R. (A) 872; 4 U. P. 
L R. (A.) 194, followed. 

Appeal from the decree of the District Judge, 
Pilibhib, dated the 4th Maroh 1922. 

Dr. Sen, for the Appellant. 

Dr. N. C. Vaish, for the Respondents. 

JUDGMENT. —The plaintiffs in this 
case had boon ejoebed by the defendant by a 
suit under the Agra Tenanoy Aob from a 
certain plot of land as being non-ocoupanoy 
tenants. The suit against them was deoided 
ex parte. They alleged that notice was not 
served on them and made an attempt iu the 
Revenuo Court to got the ex parte deoree set 
aside, bub the 6ndiog was against them and 
their application was dismissed. They filed 
the suit out of which this appeal arises in the 
Civil Court alleging that the whole proceedings 
in the Revenuo Court wore tainted by fraud of 
the prosont defendant, who in oollusion with 
the peon pretended to get notices served on 
them, whereas in fact no uotioes were served 
and the plaintiffs knew this. On this allega¬ 
tion he asked for a declaration that the Revenue 
Court decree should bo cancelled and that 
it should be deolared that the land in 
dispute was a grove and possessed by the 
plaintiffs as grove-holders. The Revenue 
oourb deoree was described as having been 
fraudulently obtained by the defendant, and 
on this allegation the oaso went to trial. The 
learned Judge of the oourt below found against 
the plaintiffs that there was no fraud on the 
part of the defendant. Ho has nevertheless 
granted tho plaintiffs a declaration that they 
arc grovo-holders of tho plot in suit beoause in 
his view the Revenuo Court came to a wrong 
finding on tho faots and the plots in dispute 
wore Dot agricultural land. The learned 
Judge admits that ho has no jurisdiction to 
caneol a decree for ejectment granted by 
the Revenue Court. IJo has, however, overlook¬ 
ed tho facb that the eti'eeb of the decree 
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granted by him so far it oan have any 
effect at all, is to do indireotly what be 
admits he cannot do direotly and to defeat 
the result of the deoree regularly obtained in 
the Revenue Court in a matter whioh was 
within that Court’s jurisdiction. The ejectment 
suit being before the Revenue Court that Court 
had jurisdiction to deoide whether the defend¬ 
ants in the Civil Court were agricultural 
tenants or not. It deoided against them and 
its decision was under section 167 of the 
Tenancy Act a bar to any civil suit on the 
same matter. It has been held more than once 
e. 0 ., Ajudhia Puri v. Brij Bhukhan (l) that 
a plaintiff cannot by merely changing the form 
of his relief evade the provisions of seotion 
167. That case was in many ways similar to 
the one before us. The plaintiff had been held 
by the Revenue Court as a tenant of the de¬ 
fendants. He then oarne to the Civil Courts 
for a declaration that ho was not a tenant, 
but a muafidar. It was held that the Civil 
Court had no jurisdiction. Substitute “ grove- 
holders” for “ muafidar " and the caso is on 
all fours with the case before us. 

InJagannath v. Balvant Singh (2) this Court 
went so far as to hold that a suit to question 
the legality of an adoption was not maintain¬ 
able in the Civil Court where the sole objeot 
was to affeot a question between tenant and 
landlord which was cognizable solely by the 
Revenue Court. In this view wo considor 
that the deoree of the Court below is wrong 
and wo accordingly allow the appeal and dis¬ 
miss the suit with oosts in all Courts inolud- 
mg this Court on the higher scale. 

c - Appeal allowed. 

(1) 51 Ind. Cas. 143; 17 A. L. J. 922; 1 U. P. L. R. 

'A.) 64. 

, Jjj) ,68 >nd. Cas. 247; 44 A. 02 ; 20 A. L. J. 670 ; 
U922) A. I. R. (A.) 872; 4 U. P. L. R. (A) 191. 


PRIVY COUNCIL. 

Appeal prom Madras High Court. 

November 13, 1923. 

Present :—Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali, and 
Sri Lawrence Jenkins. 

OBALA KONDAMA NAICKER AYYAN 

AND ANOTHER—APPELLANTS 
versus 

KANDASAMY GOUNDAR— Respondent. 

Hindu Law—Daughter, estate taken by—Alienation 
—Necessity—Alienee, position oj—Enquiry. 

In the Madras Presidency, a Hindu daughter as 
heiress of her father, takes a restricted intorest simi¬ 
lar to that taken by a widow with a similar power of 
disposal. This power is conditional ; she oan dispose 
of the inheritance for legal necessity, but it lies on 
the alienee or tho person olaiming under him to 
prove the existence of this necessity, and this is so 
even though the abseuce of neoessity be not pleaded 
by the reversioner. 

Sham Sunder Lai v. Achhan Kunwar, 25 I. A. 183 
at p. 191 ; 21 A. 71 ; 2 C. VV. N. 729 ; 7 Sat. P. 0. J. 
417, followed. 

Evon though there may not bo legal neoessity in 
faot, tho alienee would be equally protected if ho 
honestly did all that wa9 reasonable to satisfy 
himself that the required nooessity existed. 

Whore the inheritance is not transferred so as to 
bind the reversioners, the reversioners on the death 
of tho alienor oan treat it as a nullity without the 
intervention of any Court. 

Bijoy Gopal Mukerji v. Kishori Hahisht Dcbi, 34 1. 
A- 87 ; 11 C. W. N. 424 ; 5 C. L. J. 334 ; 9 Bom. L.R. 
002 ; 2 M. L. T. 133 ; 17 M. L. J. 164 ; 4 A. L. J. 829; 
84 C. 329. (P. C.), followed. 

Appeal from the judgment of the Madras 
High Court dated the 2nd May l‘.)19, varying 
tho judgment of tho Subordinate Judge, 
Madura, dated tho 23rd December 1916. 

Messrs. De Gruyther, K. G. and K. Brown, 
for the Appellants. 

Messrs. Finlay, K. C. and Narasiniham, for 
the Respondent. 

JUDGMENT.— This is an appeal from a 
decree of the High Court of Judicature at 
Madras, dated the 2nd May, 1919, whioh 
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varied a deoree of the Subordinate Judge of 
Madura, dated the -23rd December, 1916. The 
plaintiffs are the reversionary heirs of their 
maternal grandfather Mayilchami, who died 
in May 1901, and was succeeded by his 
daughter, Aparanji Amman, the mother of the 
plaintiffs. The defendants are (among others) 
Aparanji Amman, Kumaravigaya, the son of 
the late Mandalathipathy, Sennamman Aver- 
gal, and Kandasamy Goundar. 

The purpose of the suit is to establish the 
plaintiffs’ title as reversioners. 

To explain this title it will be convenient to 
set out the following pedigree :— 

VIJAYA VAIYAPUBI 

__ ! _ 

So“ Bon 

I I 

Son Mayilohami, 

t died May, 1901. 


Mandalathipathy Son died 1830 Aparanji 
| =Sennamman | 

Kumaravigaya The Plaintiffs (eons). 

On Mayilchami’s death Sennammau oom- 
moncod proceedings under the Criminal Proce¬ 
dure Codo for possession of the estate of her 
father-in-law. Her application substantially 
failed. She then instituted a suit on the 14th 
Fobruary 1902, against Aparanji and Mandala- 
tbipathy Booking to establish a Will alleged'by 
hor to have been executed by Mayilchami 
aod praying that possession should bo given 
to her of one-third share of the property left 
by him. 

Both defendants to that suit filed writteu 
statements and the litigation closed with a 
compromise in 1903. 

It provided that 10 Kulies of the property 
therein described and a house should be deli¬ 
vered by the defendants to Sennamman. To 
this extent it was within the scope of the suit, 
and ultimately a decree was passed in accord¬ 
ance with this stipulation. 

But the compromise also purported to 
define the rights of the defendants to that suit 
as between themselves. By olauso 8 it provid¬ 
ed that the properties described in the plaint 
(other than what was given to Sennamman) 
should be divided into moieties and that each 
of those defendants should take one. On the 


23rd February, 1907, a partition deed was 
executed in accordance with the terms of the 
compromise. On the 2nd July, 1910, Manda¬ 
lathipathy executed a mortgage on property 
taken by him under the compromise to secure 
Rs. 10,000 advanced to him by the respondent 
Kandasawmy Goundar, and on the 7th Janu¬ 
ary 1915, a deoree for Rs. 17,257 was passed 
on it in the mortgagee's favour. 

The plaintiff's, as reversioners under their 
maternal grandfather, have instituted this suit 
on the 2nd March 1915, seeking to establish 
the invalidity as against them of the res¬ 
pective titles claimed by Kumaravigaya, the 
son of Mandalathipathy, deceased, and by the 
mortgagee. 

It has been held by the High Court, and 
their Lordships adopt the finding, that Mayil¬ 
chami and Mandalathipathy were separate and 
not joint, and there can he no doubt that this 
was knowD to Mandalathipathy at the time of 
the compromise. 

But the compromise was based on the 
supposition that there was a question as to 
whether there had been a separation between 
the two lines of the family. 

The High Court has further found that 
there is no evidence that Aparanji, with full 
knowledge that there was no truth in the 
olaim pub forward by Mandalathipathy, agreed 
to the compromise from ulterior motives and 
that there is nob sufficient evidence to show 
that in assenting to the terms of the com¬ 
promise she was not acting hona fide in the 
light of the circumstances then brought to her 
notice. Their Lordships do not dissent from 
this appreciation of the evidenoe. Aparanji at 
the time of the compromise stood in need of 
especial protection. Sho was a purdanashm 
lady recently widowed, the mother of infant 
sons, and, so far as the evidence discloses, 
without any adult male relation except 
Mandalathipathy to advise her. 

Bub it was under his advioe and influence 
that she aoted in the litigation with Sennani- 
man and in the compromise by wbioh 
Mandalathipathy took to the detriment of 
herself and her infant sons the benefits to 
which, as ho well knew, he bad no honest 
claim 

In those oircumsbanoes the High Court 
rightly came to the oonoluBion that as agains 
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defendant No. 2, Mandalathipabhy’s son and 
heir, the plaintiffs established the invalidity of 
the compromise after their mother’s death. 
From this part of their adjudication no appeal 
has been preferred, and the only contest now 
is with the mortgagee in whose favour the 
High Court decided. 

The ground of this decision is that the 
mortgagee is a bona fide transferee for value, 
and 60 stands in a better position than 
his transferor, whose title was held to he 
bad. 

The High Court appears to have thought 
that justification for this view was to be found 
in the provisions of the Trust Act. In their 
Lordships’ opinion this was erroneous : the 
Act has no direct rolevanoe to the circum¬ 
stances of this case, and it was proporly rea¬ 
lized in the argument hero that if the High 
Court s conclusion can be supported it must 
be on other grounds. 

It has thus been contended that the High 
Court acted without jurisdiction iu remanding 
the case as it did, and that the true view of 
the facts is that taken by the first Trial Judge. 
But though the Lligh Court’s procedure may 
invite criticism, this is of no importance in 
view of that Court’s ultimato findings of fact 
which, as already indicated, their Lordships 

accopb, 

I hey, therefore, do not think it necessary to 
disouss further the propriety of the remand. 

It is then contended that the plea of pur¬ 
chaser for valuo without notice assists the 

respondent. 

But an initial difficulty in applying this doc¬ 
trine is that on tho face of the title the mort¬ 
gagee had notice that his mortgagor took from 
0no who only had a limitod and conditional 
Power of disposal. And so tho enquiry comes 
J ack to this: what was tho daughter's interest 
and power, boaring in mind that the caso 
oomos from the Madras Presidency’/ It is 
now settled boyond dispute that a daughter as 
oiress of her father takes a restricted interest 
Bunilar to that taken by a widow with a simi- 
? r Power, of disposal. This power is coudi- 
lonal ; eho can dispose of tho inheritance lor 
°gal necessity, hut it lies ou tho alienee to 
Prove tho oxiatonoo of this necessity and this 
is bo oven though tho absenco of necessity 
0 not pleaded by tho reversioner. Thus it 
was laid down in Sham Sunder Lai v. Aokhan 


Kunwar (l), “ In a suit like the present, on a 
bond made by a person with restricted power 
of alienation, the defendants are not required 
to plead the absence of legal necessity for the 
borrowing. It is for the plaintiffs to allege 
and prove the circumstanoes whioh alone will 
give validity to the mortgage.” And later it 
was said the “ touchstone of the authority is 
necessity.” It may be conceded that even 
though there may not be legal necessity iu 
fact, the alienee would be equally protected if 
he honestly did all that was reasonable to 
satisfy himself that the required necessity 
existed. 

But bore bhore is uo proof either of 
necessity or of enquiry validating the com¬ 
promise. 

The inheritance, therefore, was not trans¬ 
ferred so as to bind the reversioners. On "the 
contrary, the reversioners on the mother’s 
death can treat it as a nullity without tho 
intervention of any Court. (Bijoy Gopal 
Mukerji v. Kisliore Mahishi De)ji (2). 

Nor iu thoir Lordships’ opinion does it alter 
tho position that the dealing with Mandala- 
thipatliy purported to bo a compromise and 
an acknowledgment of an existing title. Even 
so, it was improperly induced and equally 
vitiated. 

As against the rovorsiouors in this case, ib 
was nob within the power of Mandalathipathy 
to transfer a larger legal title than ho himsolf 
had, nor have tho reversioners by any act or 
omission debarred thomsolvos from insisting 
on this contention. Ib is true that tho rever¬ 
sion is still au expectancy, hub an oxpeobant 
rovorsionor’s right to sue for a declara¬ 
tion has statutory recognition, and for the 
purpose iu hand it is legitimate to con¬ 
sider what their position would bo on thoir 
mothers death iu their lifetime. They 
would iu that event have the immediate title 
without tho intervention of any Court, and 
there would in their Lordships' view he no 
principle of justice, equity or good conscience 
that would empower the Court to deprive 
them of that logal title or to imposo any 
restriction in derogation of it. 

(1) -25 1. A. 1 33 at i’. iai ; 21 A. 71 ; 2 0. VV. N. 
729 ; 7 Sar. 1’. C. J. 117 

(2) 31 I. A 87 : li C. W. N. 121 ; 6 0 L. J 831 ; 
liom. L. IX. G02 ; 2 M. L. T. 133 ; 17 AI. L. J. 164 ; 

4 A. L. J. 32U ; 34 0. 023 ; (P. 0.) 
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Their Lordships, therefore, are unable to 
agree with the High Court’s decision in the 
mortgagee's favour, and they will accordingly 
humbly advise His Majesty that the appeal be 
allowed, and that the decree of the High Court 
be varied so far as it dismissed the appeal as 
against the 4th defendant and ordered that 
the plaintiff should pay to the 4th defendant 
Rs. 621—-2—b for his costs, by directing in 
lieu thereof (a) that it be deolared that the 
mortgage of the 2nd July, 1910, and the 
decree thereon are inoperative against the 
plaintiffs beyond their mother’s lifetime, and 
(6) that the 4th defendant pay to the plaintiffs 
their oosts in the lower Courts so far as 
attributable to bis claim against them, the 
amount of such oosts to be assessed by the 
High Court. The 4th defendant must pay 
to the plaintiffs their coBt3 of this appeal. 

Solicitor for the Appellant.—Mr. E. Delgoilo, 

Solicitor for the Respondent.—Mr. Douglas 
Grant, 

z • K - Appeal allowed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 344 of 1922. 

January 16, 1924. 

Present: —Mr. Wazir Ha6an, J. C. and 
Mr. Neave, A. J. C. 

GUR SAIIAl KANDU and another— 
Plaintiffs—Appellants. 

versus 

ClIHEDI AND ANOTHER—DEFENDANTS 

—Respondents. 

Limitation Act (IX oj 1908), Sch. 13 Arts 142, 144. 
scope of—Suit /or possession—Dispossession—Advene 
possession—Burden of proof. 

In cases falling under Artiole 142 of schedule 
I to the Limitation Aot the claimant must 
prove his possession within twelve years next 
proceeding the date of (he institution of the suit, and 
in ?uoh cases an -enquiry into the question of 
adverse possession is irrelevant In oases failing 
undor Article 111 of Scboclule 1 of the Indian 
Limitation Aot, where the defonoo is one of title 
acquired by adveise possession for more than 12 years, 
it is not necessary for the plaintiff to prove liis 
possession within 12 years from the commencement of 
the suit. 


Case-law.discussed. 

Plaintiffs, who were the parshasaro of a house, 
sued to recover possession of the house from the 
defendants on the allegation that the latter 
were the tenants of the plaintiffs' vendor and that 
id a suit .brought by the plaintiffs for recovery 
of rent they had denied the plaintiffs' title and had 
set up a title to tho house in themselves. It waa 
found that the defendants; were not the tenants of the 
plaintiffs ; 

Held, that the suit was governed by Artiole 142 of 
sohedule I to the Limitation Aot, and the plaintiffs 
were bound to prove possession within twelve years of 
the institution of the suit. 

Appeal against the decree of tho District 
Judge, Fyzabad, dated the 2l6t August 1922, 
upholding decree of the Muneif, Fyzabad, dated 
the 25th May 1922. 

Mr. Niamat Ullah , for the Appellants. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT. -This is the plaintiff's 

appeal in a suit to recover possession of a 
house. The previous owner of the house was 
one Suraj Ram. On the 23rd July 1921, bo 
sold it to tho plaintiffs. The only dofenoe 
with which we are concerned was one of limit¬ 
ation. This defence gave rise to the follow¬ 
ing issue whioii was framed by the Court of 
first instanoo :—" Have the plaintiffs been in 
possession of it within limitation ? ” A further 
issuo as to adverse possession by the defend¬ 
ants was framed. Both Courts have held 
that the plaintiffs failed to prove their posses¬ 
sion within limitation. They have further 
held that the plaintiffs suooeeded in establish¬ 
ing their title to the house in dispute. The 
finding as to limitation has been challenged 
before us on the ground that the plaintiffs 
having provod their title had no further 
onus to prove their possession within limit¬ 
ation and that their suit could only bo dis¬ 
missed in the event of the defendants esta¬ 
blishing their adverse possession, which tho 
Courts below have not found in favour of the 
defendants. 

We are of opinion that tho deoree of the 
Courts below is correct and should be main¬ 
tained. In the case of Mohima Chundcr 
MasoomJar v. Mohesh Chundcr Ncoghi (l) 
their Lordships of the Privy Counoil bald, 
to quote the head-note, that though the 

(1) 16 o. 473 ; 1G 1. A. 23 ; 5 Sar. P. C. J. 821 ; 6 

I nd. Deo. (N. S- ) 312. 
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claimants “ showed an anterior title but that 
was not enough without proof of their posses¬ 
sion within twelve years to shift the burden 
of proof on to the defence to show that the 
defendants were entitled to retain posses¬ 
sion.” The burden of proof was on the 
claimants to prove their possession at some 
time within the 12 years next preceding the 
suit. That caso speciGcally fell within the 
purview of Article 142 of Schedule II of 
Act XV of 1877. 

This view of the law was repeated in the 
case of Muhammad Amanulla Khan v. Badan 
Singh (2). It was held in this caso that there 
had been dispossession or discontinuance of 
possession within the meaning of Artiole 142 
and that whether any proprietary right had 
existed or not in the plaintiff's ancestors the 
12 years limitation ran from the date of dis¬ 
possession or discontinuance. In delivering the 
judgment of the Privy Council in the case ju6t 
now mentioned Sir Robert Couch said :—" No 
doubt the proprietary right would continue to 
exist until by the operation of the Law of 
Limitation it had been extinguished ; but 
upon the question whether tbo Law of 
Limitaation applies, • it appears to be clear 
that it comes within the terms of Artiolo 142, 
and if there has been any doubt in the 
minds of the Courts in the Punjab as to 
what was tho effect of the Law of Limit¬ 
ation in cases of this description, it seems to 
have arisen from tho introduction of some 
opinion that there must be what is oalled 
adverse possession. It is unneoeseayy to enter 
upon that inquiry. Article 144, as to ad¬ 
verse possession, only applies where there is 
no other article which specifically provides for 
the case.” This decision is, therefore, a clear 
authority for the proposition that in oases 
falling under Article 142 of tho Indian Limit¬ 
ation Act tho claimant must provo his posses¬ 
sion within 12 years noxt preceding the date 
of the institution of tho suit and in cases of 
that nature an inquiry into the question of 
adverse possession is irrelevant. 

On behalf of the appellants, reliance was 
plaoed upon a recent decision of their Lord- 
ships of tho Privy Council in the caso of 

<2) 17 0.137:16 1 A. 113; 13 Iud. Jar. 330; 5 Bar. 

*• 0-J- 412; 2j I\ R. 19 j 0 ; 8 lad. Deo. (N. 8.) 62 ) 

*• 0 .). 


Secretary of State for India v. Chellikani Rama 
Rao (3), and also upon the case of Jaichand v. 
Girwar Singh (4), deoided by a Benoh of the 
High Court at Allahabad. The last-mentioned 
case is founded upon tho deoision of the Privy 
Counoil in the case of Secretary of State for 
India v. Chellikani Rama Rao (3). In the 
Allahabad oase the distinction as to the onus 
of poof between oases falling under Article 142 
and oases where the defenoe to a suit for posses¬ 
sion was 12 years’ adverse possession by the 
defendant, if we may say so, is well emphasiz¬ 
ed. The Privy Counoil deoision in the caso of 
Secretary of State for India v. Chellikani Rama 
Rao (3) and the Allahabad oase make it perfect- 
lyclear that in oases falling under Article 144, 
Schedule 1 of the Indian Limitation Act 
where the defence is one of title acquired 
by adverse possession for more than 12 years, 
it is not necessary for the plaintiff to prove his 
possession within 12 years from the com¬ 
mencement of the suit; so far as the onus on 
the claimaut in such a oase lies it is satisGed 
by proof of title and it is then for tho defend¬ 
ant to establish his plea of adverse possession 
before the suit can bo dismissed as barred by 
limitation. It would follow from what wo 
have said above that the real question in tho 
case before us is tho determination of the 
Artiole applicable to this particular case. 

The allegations on whioh tho plaintiffs came 
into Court are that tho defendants were 
holding tho house in suit as the tenants of 
tho plaintiff's predeoessor-in-intcrest and that 
in a suit brought by the plaintiffs for the 
recovery of rent the defendants denied the 
plaintiff’s titlo and set up title to tho house in 
thomsolvos and that this amounted to the 
plaintiff's dispossession. Tho defendant’s den¬ 
ial of tho plaintiff’s titlo would certainly not 
constitute tho plaintiff's dispossession if they 
wore in aotual possession on tho date of 
the denial. Tho reasonable inference, how¬ 
ever, is that tho possession of the plaintiff’s 
or their prodeoos6or-iu-iutorest was disconti¬ 
nued wtieu the defendants entered into the 
possession oi the houso in suit. Both Courts 
have found that tho defendants aro not 

(3) 85 Ind Caa. 902 ; 8'J M. 617; ill M. L. J. 824; 

20 G. W. N. 1911 ; (1910> 2 M. W. N. 224 ; 14 A- L. 

J 111 l ; 20 Al. L T. 435 ; 4 L W. 4o6 : 18 Bow. L. 

U. 1007 ; 25 C. L. J. Gj ; 43 I. A. 102 li*. O.). 

(4) 52 lad. Caa. 866 ; 41 A. 660; 17 A. L. J. 614. 
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the tenants of the plaintiffs. This being so, 
we are of opinion that the Article of Limita¬ 
tion applicable to the present suit i6 142 and 
not 144 of Schedule 1 of the Indian Limitation 
Act. 

The appeal, therefore, fails and is dismissed 
with costs. 

z. k. Appeal dismissed. 


MADRAS HIGH COURT. 

Orginal Side Appeal No. 54 of 1923. 
November 2, 1923. 

Present :—Sir Walter Salis Schwabe, K. C., 

Chief Justice, and Mr. Justice Ramesam. 

M. SUBBRAMIAH —Applicant- 
Appellant 
versus 

BAUSILAL ABEERCHAND and others— 

RliSl ONDENTS. 

Presidency Towns Insolvency Act, (111 of 1003) s 40 
(1) — Partners, insolvency of — Creditors, rights of, iator 
so —Separate debts. 

first and second insolvents oarried on a business at 
Madras in partnership, but the oroditors of tho firm 
wore not aware that seoond insolvent was a partner 
in tho firm. First iueolvent also oarriod on a busi- 
ness at Cuddappah. On a question as to priority 
arising in regard to the assets at Cuddappah, botween 
the Cuddappah creditors and Madras oreditors ; 

Held, that the Madras oreditors were entitled to 
eleot as to whioh assets they would prooeed against, 
the general assets of the two partners or the separate 
assets of the first insolvent. 

In cxparle llcdgkinson, (1316) 19 Ves. Jun. 291; 3l 
E.R. 595; l'i R. K 19.); In ex parte Norfolk, (1815) 19 
Vos. Juu. -i5i; ;S4 E. R. 585, relied on. 

Per Schwabe, C. J —The Madras oreditors can 
oloot until tho very end of the proceedings and only 
when they havo aotually reoeived a dividend there is 
an election Even alter thoy have reoeived a divi¬ 
dend, they oan still pay it baok and prove against tha 
other assets. 

Tor liarnscm J — The debts due to the Madras 
oreditors were “separate debts" within tho moaning 
of the expression in section 49 (4) of tho Presidency 
Towns Insolvency Aot. 


Appeal against the order of Mr. Justioe 
Coutts-Trotter, dated the 31st January 1923 
and passed in the exercise of the Insolvency 
Jurisdiction of the High Court in Insolvency 
Petition No. 82 of 1921 (In the matter of Y. 
V. Subbiah Cbetty and S. Vankatasami Naidu, 
insolvents). 

Mr. A. Krishnas-wami Aiyar, for the Appel¬ 
lant. 

Mr. Sundararajier, for the Respondents. 

JUDGMENT. 

Schwabe, C.J. —This is an appeal from tho 
dismissal of a petition in insolvency made on 
behalf of some Cuddappah creditors of the 
first insolvent who claimed that, as far as 
the assets of the Cuddappah business were 
concerned they were entitled to priority over 
tho Madras oreditors, who, they alleged, 
were oreditors of the two insolvents in part¬ 
nership in Madras. The learned Judge has 
found as a fact that, in respect of tbe Madras 
business, the Madras oreditors did not know 
that tbe second insolvent was a partner but 
treated him only as an agoDt of the firm and 
that, therefore, they are entitled to prove, in 
competition with tbe Cuddapah oreditors, 
against what may be called tbe Cuddapah 
assets. Assuming ithat the finding was open 
to him and that it was a correct finding of fact 
then on tho authority of the Old English oase, 
In ex parte Hodgkinson (1), and In ex parte 
Norfolk (2) they are entitled to eleot as to whioh 
assets they will go against, the general assets 
of the two partners or the separate assets of 
the’one against whom bhey elect; and it is dear 
law that they oould eleot until the very end of 
tho proceedings and that, only when they have 
aotually received a dividend there is an elec¬ 
tion : and, I think, I am right in saying that 
even after bhey have received their dividend, 
they oould still pay it back and prove against 
tho other assets. 

The main evidence given in this case was 
that of the second insolvent. There was also 
the evidence of the first insolvent given on a 
different oooasion. There were a partnership 
deed, a power-of-attorney and the promissory- 
notos or hundis in respect of whioh the Madras 

(1) (1S15) 19 Ves. Jun. 291 ; 84 E. R. 525 ; IlS B. 
R. 199. 

(2) (1915) 19 Vcs. Jun. 454 ; 34 E. R.i685. 
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creditors mainly wore proving. The seoond 
insolvent swore that, although there was a 
partnership deed between him and the first 
insolvent, he was never in fact a partner that 
that deed had never been acted upon, and that 
he never mentioned it to anybody and never 
used it: and that story is very much corro¬ 
borated by the fact that the power of attorney 
is given to him not as a partner but as though 
he was somebody not a partner of the firm, 
and was used by him as appears from an 
examination of the document itself, in this 
Court on many occasions, as an agent of the 
firm and not as a partner in it. Further the 
documents given to the Madras creditors woro 
signed by him not as a partner but as an 
agent of the firm. I think the learned Judge 
was entitled to come to the conclusion he 
came to. I think further that, he would have 
been, if he thought it to he the fact, entitled 
to come to the conclusion on this evi¬ 
dence that the second insolvent, although 
he entered into this agreement was not 
in fact a partner at all. I think further on 
the docamont that it is fairly clear, and that 
is my viow of the facts that, whether ho was 
a partner or not, his interest in the Cuddapah 
business and his interest in the Madras busi¬ 
ness were exactly the same, and there was no 
separate Cuddapah or Madras business at all 
but that it was ouo firm, and that if that is 
the oorrect view of the case, it does not 
matter for the present purpose whether tho 
seoond insolvent was a partner in the firm or 
not. I think there is amplo evidence to sup¬ 
port tho learned Judge's viow namely that, 
however, that may be, the Madras creditors 
did not know that he was a partner in Madras. 

It is suggested that, if that was tho view 
taken by tho Judgo, the Cuddapah creditors 
ought to bavo had some further opportunity 
of adducing evidence to contradict it In my 
judgment there was no such evidence which 
in the face of this document could have been 
adduced with the remotest chanco of being 
believed. On the view I take of the facts, 
suoh evidonoo would be irrelevant. 

In my judgmont, this judgment was right 
and the appeal must bo dismissed with costs 
on tho Original Side scale. There will he a 
separate set of costs for tho Official Assignee, 

Ramesam, J. If tho finding of the loarn- 
od Judge is correct that the Madras credit¬ 


ors at the time of dealing with the Madras 
branch were under the impression that they 
were dealing only with the first insolvent 
through his agent the second insolvent, then 
they are entitled to say that the debts due to 
them were, so far as their knowledge was 
concerned, separate debts within the meaning 
of the expression in sub-clause (4) of section 49 
of the Presidency Towns Insolvency 
Aot III of 1909. The only effect of 
their discovery at the time of filing the in¬ 
solvency petition that there was a partnership 
would be merely to give them a right to an 
election. This is the English Law according 
to tho authorities cited in my Lord’s judgment 
just delivered, and section 49 ought to be in¬ 
terpreted in accordance with the English Law. 
On the evidence I agree with my Lord's 
judgment and think that the learned Judge’s 
finding is justified, that tho Madras creditors 
did not know of the partnership of tho second 
insolvent at tho time of their dealings with 
the Madras branch. 

As to the other points that were argued in 
the case, I feel some hesitation in saying that 
the whole of tho Cuddapah business of the 
first insolvent was the same in interest as the 
Madras business. Whatever amounts and 
jewels were sent from Cuddapah to Madras, to 
that extent the Cuddapah dealings were no 
doubt identical with the Madras business : but 
it may be that there is much more of the 
Cuddapah business, the object of whioh can¬ 
not bo said to be the furtherance of the 
Madras business. I also feel eomo hesitation 
in saying that the interest of tho Insolvent is 
tho eame in Madras as well as in Cuddapah. 
But, however, this may be, on the finding of 
the learned Judgo that the Madras creditors 
had no knowledge of tho second insolvent’s 
partnership, the appeal must be dismissed with 
costs. 

z - K - Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 163 of 1923. 

January 17,1924. 

Present: —Mr. Daniels, J. C. 

TOE NATIONAL BANK OF UPPER 
INDIA Ltd.—I n Liquidation— 
Judgment-debtor—Petitioner 

versus 

SHEO MANGAL BAJPAI— 
Decrp.e-holder—Opposite Party, 

Companies Act (VII of 1913), s. 155, 171 and 232— 
Decree, against Company—Voluntary liquidation 
a fter decree, effect of—Jurisdiction of executing Court. 

Seotion 232 of the Companies Act is expressly 
limited to ( 1 ) winding-up either-by Court or (9.) subject 
to the supervision of the Court. 

Therefore, a voluntary liquidation cannot have the 
effect ipsa facto of putting an end to an attachment 
already in force under a decree passed prior to liqui¬ 
dation. 

Halsbury Laws of Eng Vol. V, para. 1006 : fol¬ 
lowed. 

Petition for revision from the order, of the 
Additional Judge, Small Cause Court, Luck¬ 
now, dated bho 14th May 1923 passed in Exe¬ 
cution of Decree Case No. 1719 of 1923. 

Mr. Ucir<jovind Dayal, for the Petitioner. 

Mr. Jai Krishna. Tandon, for the Opposite 
Party. 

JUDGMENT. -This is a revision from an 
order passed in execution proceedings in a 
Court of Small Causes. The respondent- 
decroo-holder was applying to execute bis 
decree against the applicant company. Tins 
company after tho execution was put in 
force wont into voluntary liquidation not 
under the supervision of the Court. Their 
contention is that by going into voluntary 
liquidation tho jurisdiction of tbo executing 
Court to continue to exeoute the decree is 
ousted. In support of this contention they rely 
on section 171 of the Companies Act and on 
section 155 which says that the provisions of 
this Act with respect to winding-up apply, 


unless the contrary appears, to the winding- 
up of the company under any of the three 
possible modes. Section 155 makes any 
general provision applicable to winding-up 
under any head, but the particular section in¬ 
voked by the applicant is contained in a 
section of the chapter speci6oally headed 
" Winding-up by the Court ” and the opening 
words of the section are “ when a winding-up 
order has been made.” In the oase of a 
voluntary liquidation no winding-up order is 
made. Section 232 contains an express provi¬ 
sion that any attachment, distress or execu¬ 
tion put in force against a company with¬ 
out leave of the Court after the commence¬ 
ment of the winding-up shall be void in the 
case in whiob the company is being wound up 
either by the Court or subject to the su¬ 
pervision of the Court. The fact that the 
seotion is limited to these two kinds of wind¬ 
ing-up shows that it was nob intended 
that a voluntary winding-up should have 
the effect ipso facto of putting an end to 
an attachment already in force. It does 
not do so under English Law (Halsbury 
Laws of England, Vol. V, para. 1006). There 
is direct authority against the applicant 
in the case of Suraj Bhan v. Boot Factory 
Agra (1). The application is, therefore, dis¬ 
missed with costs. 

g. H. Application dismissed. 

(1) 80 Ind. Cas. 397; 38 A- 407 ; 14 A. L. 3. 513- 

MADRAS HIGH COURT. 

Appeal Against Order No. 164 of 1921. 

Mar oh 16, 1923. 

Present :—Mr. Justioo Oldfield and Mr. 

Justice Devadoss. 

BAVA LEVVAI SAHIB and others— 

Appellants 

versus 

AMMEENAMMAL and others— 
Respondents. 

Civil Procedure Code (Act V of 1903) O. IX, r. 13 
O. XLI, r. 22— Decree Ex patio—Appeal whether ltc$- 
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Cross-objections, point, whether can be taken in—Appli¬ 
cation for leave to defend and produce evidence, effect 
of. 

A defendant who hag been plaoed ex parte is entitled 
to impugn the decree ultimately passed, subjeot to 
the oondition that be has not moved the Court of 
first instanoe to set aside the ex parte deoree under 
0. IX, r. 13 of the Civil Procedure Code. 

A defendant oannot be deemed to have so moved 
the Court merely because, before the decree was pas¬ 
sed but under the ineorreot impression that it had 
been passed, he presented a petition asking the 
first Oonrt to allow him to make a defenoe and 
produoe his evidence and the Court disposed of that 
petition on its merits. Suoh a petition is not a 
remedy reoognised by the Code and the faot that it 
was intended to be and believed to be a petition re¬ 
cognised by the Code oannot alter its real nature or 
give it and the order passed on it a legal effeot to 
whioh they would not in faot be entitled. 

Krishna Aiyar v. Kuppan Aiyangar, 30 M. 54; 

1 M. L. T 268; 16 M. L. 3. 479 (F. B ) \Badvel Chinna 
Atethu v.Vattipalli Kcsavavya.&O Ind. Cas. 215; 39 
M. L. J. 697; 12 L. W. 507; (1920) M W. N. 780; 29 
M. L. T. 63, followed. 

Where a defendant is entitled to appoal against his 
having been wronglv plaoed ex -parte he would also 
be entitled to raise the point by a memorandum of 
oross-objeotions under 0. XL I, r. 22 of the Civil 
Procedure Code. 

Appeal against the order of the Court of 
the Subordinate Judge, Madura, dated tho 9th 
December 1920 in A. S. No. 34 of 1917 (A. S. 
No. 109 of 1917, on the file of the District 
Court, Madura) preferred against the order of 
the Court of tho Additional District Munsif, 
Dindigul, dated the 22nd Deoombor 1916, in 
0. S. No. 328 of 1913. 

Messrs. S. Srinivasa Aiyangar and K. S. 
Canapathi, for the Appollants. 

Messrs. A. Krishnaswamy Aiyar and P. S. 

0 handrasekara Aiyar, for tho "Respondents. 

JUDGMENT. —This appeal is against the 

nal deoreo passed in a partnership suit. Tho 
oourso of tho proceedings before the District 
! ^ nR 'f was that, after the preliminary deoree 
af * been passed, the scope of tho enquiry 
( ^°Snod in an order, dated 25th September 

16 and tho suit was then posted for 
evidenoe. On tho date, to whioh it was 
A lourned, tho 1st defendant did not appear 
adduce his evidenoo; and tho District 
unsif deolared him ex parte. A decree was 
I 0—182 


afterwards given on the basis of the evid¬ 
ence adduced by the other parties to the 
proceedings; and against that decree there 
was an appeal to the lower Appellate Court, 
by the 1st plaintiff. There was also a memo¬ 
randum of objections by the 1st defendant, 
in which he complained inter alia of his 
having been debarred from producing evidence. 
The lower Appellate Court held that his ab¬ 
sence on the date of hearing was sufficiently 
explained and the District Munsif’s order plac¬ 
ing him exparte and excluding his evid¬ 
ence was not justified. It, therefore, remanded 
the suit directing that his evidednee should 
be taken, and we first deal with the appeal so 
far as it is agaiust that direction. 

It is urged that the 1st dofondant was not 
entitled to bring his objection to the enquiry, 
based on his having been plaoed ex parte 
before the Appellate Court in a memorandum 
of objections, unless in tho words of O. XLI, 
r. 22 (1) Civil Procedure Code, he could have 
taken his point by way of appeal. The right 
of a person who has been placed ex parte to 
impugn the decree ultimately passed on that 
was reoognised in Krishna Ayyar v. Kuppan 
Aiyangar (l) subject to the qualification, whioh 
is emphasized in Badvel Chinna Asethu v. 
Vattipalli Kesavayya (2) that he has not mov¬ 
ed the Court of first instanoe to set asido 
the ex parte deoree under O. IX, r. 13 of the 
Code of Civil Procedure. It is urged, however, 
that in effect tho 1st defendant had so moved 
the Court, because before the deoree was pass- 
od, but under the incorrect impression that it 
had boon passed, he presented a petition ask¬ 
ing the District Munsif to allow him to make 
a defenco and produce his evidence and the 
Distriot Munsif disposed of that petition on 
its merits. Such a potition is not a remedy 
recognised by tho Code; and wo do not see how 
the faot that it waB intended to be and be¬ 
lieved to be a petition recognised by the 
Code can alter its real nature or give it 
or tho order passed on it a legal effect, to 
whioh they would not in fact bo entitled. 
Taking this viow, wo regard the case in 
Krishna Ayyar v. Kuppan Ayyangar (1), as in 
point, and hold that the 1st defendant is 
entitled to object to the ordor placing him ex 

(1) 80 M. 64; 1 M.L.T. 268; 16 M. L. J. 479 (F.B.). 

(2) CO led. Cas. 215 ; 8 J M. L. J. 697 ; 12 L. W. 
607 ; (1J20) M. W. N.780 ; 29 M. L. T. 63. 



970 


INDIAN OASES 


[1924 


KI9HEN LAL V. KANHYA 


parte in hie memorandum of objections. No¬ 
thing has been said here against the lower 
Appellate Court’s conclusion that he was wrong¬ 
ly placed ex parte, and its decree so far as it 
directs the District Munsif to hear his defenoe 
and to take his evidence must, therefore, stand. 

The lower Appellate Court’s decree, however, 
went further than that, because it set aside 
the deoreo of the District Munsif in toto and 
remanded the suit for disposal according to 
law with a direction that further evidence 
might be adduced by all the parties with 
reference to the order dated 25th September 
1916 already referred to as defining the scope 
of the inquiry. That order was objected toon 
its morits, not only by the 1st defendant in his 
memorandum already referred to, but also by 
the 1st plaintiff in his grounds of appeal and 
by two other plaintiffs in their memorandum 
of objections. Unfortunately all this seems to 
have been lost sight of by the lower Appellate 
Court. For it has made no reference at all in 
its order of remand to the merits of those 
objections. We consider that it would be futile, 
so long as those objections are outstanding and 
undisposed of, to have further enquiry or fur¬ 
ther evidonce taken on the lines, to which the 
majority of those concerned objeot. Wo must 
therefore sot aside the lower Appellate Court’s 
order except in so far as it recognises the right 
of the 1st defendant to tako part and adduce 
evidenoe in tho future proceedings aud direct 
it to consider the remaining grounds 6et out in 
the appeal and memoranda of objections by 
him and the other parties. When it has dealt 
with those objections on their merits, it will 
again remand the case. Costs here and in 
the lower Appellate Court will be costs in the 
oauso and be provided for in tho order to be 
passed. Stamp value will bo refunded on 
application. 

v. N. V. 

z. K. Order net aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 277 of 1922. 

July 10, 1922. 

Present : —Mr. Justice Martineau. 

KI3HEN LAL and another—Plaint¬ 
iffs—Appellants 
versus 

KANHYA and others—Defendants- • 

Respondents. 

Appeal, second—Finding of fact—Evidence, absence 
of — Conjecture. 

A finding of faot whioh is not based on any eTidenoa 
but is conjectural cannot be upheld in seoond 
appeal. 

Second appeal from the decree of the Addi¬ 
tional Judge, Rohtak, Hissar, dated the 27th 
October 1921, reversing that of the Munsif, 
2nd Class, Rohtak, dated the 1st Maroh 1921 

Lala Har Gopal, for the Appellants. 

Lala Amar Nath Chona for Lala Janki Par- 
shad, for tho Respondents. 

JUDGMENT. —Jug Lai, who was an 
ocoupancy tenant of the land in suit, has died, 
and the proprietors sue his collaterals for 
possession. The only question in the oase 
is whether Sujagan, the common ancestor 
of the defendants and Jug Lai, oooupied the 
laud. Tho first Court found that this was 
not proved and gave the plaintiffs a decree, 
but the additional Judge has found in favour 
of the defendants and dismissed the suit. The 
plaintiffs have presented a second appeal to 
this Court. 

In the earliest settlement record Hardhan, 
a nephew of Sujagan, is entered as an ooou- 
panoy tenant of the land, and there is 
no entry showing that the land was over in 
the possession either of Sujagan or of Dani, 
who was Sujagan’s father and HardboDS 
grand-father. It is true that in 1847 on the 
death of Hardhan without issue his tenanoy 
was inherited by Jesukh, Mohar Singh an 
Ram Dat, eaoh representing one of tnree 
branches of Danis descendants, but this ‘ a0 
in no way shows that the land had former y 
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been ocoupied by Dani, the common ancestor 
of those persons and Hardban, as in 1847 
there was no Tenanoy Act in existence and no 
role of law by which a collateral of a deceased 
ocoupanoy tenant could not succeed to the 
tenancy unless the common anoestor had 
occupied the land. What occurred subsequent¬ 
ly to 1847 also does not help the defendants. 
The fact mentioned by the learned Additional 
Judge that the various descendants of Dani 
divided the land with one another in accord¬ 
ance with ancestral shares proves nothing, as 
that oould be the only possible method of 
division when once the land had devolved on 
Hardhan’s collaterals. 

As regards the oaso brought by the proprie¬ 
tors in 1876, the question whether Hardban’s 
ancestors had occupied the land did not then 
arise and the Superintendent of Settlement 
decided only that the proprietors could not 
dispute the occupancy rights of Hardhan’s 
collaterals beoause they had consented to their 
succeeding to the tenanoy in 1847. 

The learned Judge's finding, therefore, that 
the common ancestor of the defendants and 
Jug Lai formerly occupied the laud in 6uit 
is not based on any evidence, but is conject¬ 
ural, and this being so it cannot be supported. 
Not only is there no evidonco to show that 
bujagan or bis father Dani ocoupied the laud, 
but the faot that during Hardban’s life-time 
he was the sole ocoupanoy tenant and the 
other descendants of Dani bad do share in the 
land strongly supports the plaintiff's case. 

1 accordingly acoept the appeal, reverse the 
deoree of the lower Appellate Court, and 
restore that of the Court of first instanoe. 
Ihe respondents will pay the appellants' costs 
throughout. 

z ‘ K> Appeal allowed. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

March 13, 1924. 

Present :—Lord Shaw, Lord Phillimore, 

Lord Blanes Burgh and Lord Salvesen. 

KALYANDAPPA BIN AYAPPA DE3AI 
and others—Plaintiffs—Appellants 

versus 

CHANBASAPPA bin DODAPPA DE3AI 
Defendant— Respondent. 

Limitation Act (IX of 1908), Sell. 1, Arts. 118, 
141— Suit for possession by reversioner — Adoption, in¬ 
validity of, involved — Limitation. 

A suit for possession of immoveable property by a 
reversioner involving the invalidity of an allegod 
adoption by a Hindu widow is governed by Artiole 
141 of Sohedule 1 to the Limitation Aot and not by 
Artiole 118 of the Act. 

Case-law reviewed. 

Shrinivas Sarjcrao v. Balwant Venkatcsh, 20 Ind. 
Cas. 162; 37 B. 513; 15 Bom. L. U. 53y, disapproved. 

Mr. E. B. Baikes, for the Appellants. 

Mr. W. Wallach, for the Respondent. 

JUDGMENT. —The suit in this case was 
brought in the Court of the Subordinate Judge 
of Bijapur to recover possession of certain 
t vatan lauds and other lands of ordinary tenure, 
tbo plautiff making a olaim as the nearest 
agnate to the last male owner, and averring 
that his title accrued on the death of the 
latter’s widow. The principal defendant, the 
now respondent, being in possession of tho 
property, pleaded various defences of which 
the ono which is important for present con¬ 
sideration, depends upon the Indian Limitation 
Aot. 

The plaintiff recovered judgment before 
the Subordinate Judge for possession of the 
watan lands but not of tho lands of ordinary 
tenure. Appoal was taken to the High Court 
of Judicature at Bombay which reversed the 
decision of the Subordinate Judge and gave 
judgment for tho defendant. 

From this decree, the representatives of the 
original plaiutitf have appealed to liis Majesty 
in Council. As to tho non -watan lands tho 
plaintiff acquiesced in tho decision of the .. co¬ 
ordinate Judge against him. Of the watan, lands 
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there were two kinds, and it was contended 
for the defendant that as regards one kind, 
known as Desgat watans, he was in a more 
favourable position than with regard to the 
others and must in any event succeed. But the 
Subordinate Judge and the High Court agreed, 
though for somewhat different reasons, that 
the parties stood in the same position with re¬ 
gard to both kinds of watan land6. Their Lord- 
ships do not find it Deoessary to go into the 
reasons given by the Subordinate Judge, but 
they are satisfied upon the ground given in the 
judgment of the High Court that the defend¬ 
ant was in no better position with regard to 
the Desgat watans than he was with regard to 
the other watan lauds. But as regards both 
classes cf watans, there is, as tho High Court 
observed, a sorious defenco under Article 118 
of the Indian Limitation Act. 

The facts of the caso can be stated in a 
comparatively short compass. The plaintiff 
was cousin to tho former owner of this pro¬ 
perty, by name Dodappa. Dodappa married 
Malkamma, the second but not contesting 
defendant in the case, and died long ago. The 
plaintifl averred that after Dodappa s death 
in the year 1880, Malkamma took in adoption 
to him as his son, one Madivalappa, who was 
her daughter's son: that Madivalappa married 
Baslingamma and died himBelf in 1895: that 
upon his death Baslingamma took the ordinary 
Hindu woman's estate and died in 1903: and 
that upon her death, plaintiff's title accrued 
and that as he brought his suit on 1st 
July 1912, ho iiad brought it within 
the period of 12 years allowed to him by 
Article 111 in the Second tohcdule to the 
Limitation Act. 

He stated in his plaint that the defendant 
deniod the validity of Madivalappa's adoption 
and set up that he, on the other hand, was 
the person validly adopted by Malkamma as 
sou to Dodappa. 

The defendant No. 1 did in substance set up 
this case. Ho admitted some show of adoption 
ol Madivalappa, hut denied that it was legal 
or valid ; and he set up his own adoption by 
Malkammu in 1901. In the proceedings in 
tho first Court, the validity of tho 'adoption of 
Madivalappa was in contest ; but tho Bub- 
ordinate Judge decided that it was valid ; and 
this validity was not disputed in tho appeal 
o the High Court. li Madivalappa were 


validly adopted, the property passed to him 
at onoe upon the adoption ; and when he, the 
adopted son, died, his heir should sucoeed 
subject to the estates of the two widows. 
The adoption, therefore, of the first defendant, 
if it can be enquired into at all, must be 
pronounced either invalid or ineffectual, and 
suoh as to confer no title upon the first defend¬ 
ant to the lands in suit. 

The point of law as between the two parties 
oan be stated as follows. Plaintiff says: “ 1 
deduce a good title. You have no right to 
possession as against me, and I bring my suit 
within 12 years, that being the period allowed 
to me by Article 141 in the first Schedule of 
the Limitation Act, whioh provides that for a 
suit by a remainderman or a reversioner 
‘entitled to the possession of immoveable prop; 
erty on the death of a Hindu . . . female,' 

there is a period of 12 years from the time 
when tho female dies." 

The defendant says : " You oan try to pub 
it in that way, but, in truth, your suit is one 
governed by Artiolell8, being one' to obtain a 
declaration that an alleged adoption is invalid, 
er never, in fact, took place,’ for which you 
have only six years from the date 4 when the 
alleged adoption becomes known to tho plaint¬ 
iff;’ and as regards knowledge, I oan show you 
know of my claim (as indeed he could show) 
more than six years ago." 

It is truo that the plaintiff in his plaint as 
originally framed claimed a declaration that 
the defendant had not been validly adopted, 
whioh was imprudent. But he wisely asked 
to amend this plaint as striking out this olaim 
and making the suit a plain one for possession, 
and this amendment was allowed. 

The controversy aB to whioh of the two 
principles of limitation should be applied in 
oases of this naturo is an old one and has 
given occasion to many decisions, some of 
whioh are in contliot. come of these authori¬ 
ties amount to decisions on the exaot point, 
whioh if they are decisions of this Board, 
must be accepted as conclusive. Others 
may bo said to consist of diota rather 
than actual decisions; and others affl 
again decisions ol the High Courts in India* 
and as suoh entitled to much respeot but in no 
way binding upon their Lordships. 

The earlier of these decisons turned upon 
the construction of the Aot of 1871. 1 

artiole in the schedule of that Aofe, v?nio 
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dealt with oases of adoption, was in different 
language from the artiole in the sohedule to 
the Acts of 1877 and 1908, the two latter 
being identioal in terms. 

The Article in 1871, No. 129, is expressed 
as follows :— 

To establish or set aside an adoption— 
twelve years from the date of the adoption, 
or (at the option of the plaintiff) the date of 
the death of the adoptive father.” 

It will be shown hereafter that not only is 
the description of the suit different from that 
contained in artiole 118 of the two later Aots, 
but that the time from which the limitation 
begins to run is different. 

However, as regards the earlier Act, the 
deoisive authority is a deoiaion of this Board 
in Jagadamba Chowdhrani v. Dakhma Mohun 
Hat (1). In that oaso their Lordships held that 
to© ^ establish or set aside an adop¬ 

tion ” were not technical words and did not 
describe with acouraoy any known form of suit,’ 
and that, therefore, any suit whioh brought the 
validity of an adoption into question must be 
considered as a suit to sot aside an adoption, 
even though it might also be looked at as a suit 
by the man entitled to.recover possession ; aud 
that, therefore, article 129 and not artiole 142 
(as then numbered) applied. 

In the course of their judgment their Lord¬ 
ships made a reference to tho Act of 1877, 
whioh by that timo had been some years in 
force, though the oase had been started so long 
ago that it was governed by tho earlier Aot of 
These observations are as follows:— 
It is worth observing that in tho Limita¬ 
tion Act of 1877, whioh superseded the 
Aot now under discussion, the language 
is ohaDged. Artiole 118 of the Act of 
1877, whioh corresponds to artiole 129 of 
the Aot of 1871 so far as regards setting 
aside adoptions, speaks of a suit ‘ to obtain 
a declaration that an alleged adoption is 
invalid or nevor, in fact, took plaoe,' and 
assigns a different starting-point to tho 
time that is to run against it. Whethor 
the alteration of language denotes a 
change of policy, or how much ohange 
of law it affects, arc questions not 
now before their Lordships. Nor do they 

(1) 18 1. A. 81 ; 13 C. H>6 ; 10 ind. Jur. 307,4 S»r 
P. 716 ; 0 Ind. Uco. IN. ci.) 705 (L*- 0.). 


think that any guidance in the construc¬ 
tion of the earlier Act, is to be gained 
from the later one, except that we may 
fairly infer that the Legislature consi¬ 
dered the expression ' suit to set aside an 
adoption’ to be one of a loose kind, and 
that more precision was desirable.” 

The next case to be cited is that of Mahesh 
Narain Munshi v. Taruck Nath Moitra (2), 
in which it waB endeavourd to argue that the 
Act of 1877 and not the Act of 1871 applied ; 
but it was held that the defendant had establis- 
ed his right before ever the Act of 1877 
came into force, and was, therfore, (though his 
adoption was an invalid one) entitled to insist 
upon the Limitation Act of 1871 in his favour. 
In this decision there was again a reference to 
the Act of 1877, and the words used by their 
Lordships were as follows : 

“ It was suggested that the Aot of 1871 
having been superseded by the Act of 
1877, the question of limitation should be 
determined with reference to the provi¬ 
sions of the later statute in which the 
lauguage used is somewhat different, the 
6 uit there referred to as ncoossary to save 
the limitation being described as one ‘ to 
obtain a declaration that an alleged adop¬ 
tion is invalid, or never, in fact, took place.’ 
It seems to be more than doubtful whe¬ 
thor, if these were tho words of the 
statute applicable to the oase, the plaintiff 
would thereby take any advantage.” 

But then their Lordships proceeded to give 
the reason why the Aot of 1877 would not 
apply. 

In neither of these cases did their Lordships 
intend to pronounce any decision on the con¬ 
struction of tho Aot of 1877. Perhaps it 
might be observed that there is a shade of 
inclination in the passage of the first judgment 
towards there being a definite ohange in the 
law, and a shade ol inclination in tho opposite 
direction in tho aeoond judgment. 

When the Act of 1877 came to be applied, 
there were differences of opinion in the 
various High Courts in India. The autho¬ 
rities are somewhat evenly balanced. Their 
Lordships, however, deem it unnecessary to 
go into the detail ol any of tho cases which 
preceded the next judgment of this Board, ox- 

(2) 30 I. A. 80 ; 20 0. 487 ; G Sar. 1’. 0. J. 261 ; 17 
Ind. Jut. 164; 10 Ind. Doo. (N. S.) 880 (P. 0.). 
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cepfc the very important deoision of the Full 
Bench in the Bombay High Court presided 
over by Sir Lawrence Jenkins, C. J., and 
decided in the year 1899. The case is report¬ 
ed as Shrinivas v. Eanmant. (3) It was there 
held, partly on grounds of publio policy, partly 
in supposed obedience to the judgments of this 
Board, and partly in deference to the supposed 
indications of opinion by this Board, that the 
same rule should be applied to the Aot of 
1877 as to the Act of 1871, and that a suit to 
recovor possession which involved the decision 
of an issue as to the validity or invalidity of 
the defendant's adoption, was a 6uit to obtain 
a declaration that an alleged adoption was 
invalid or never took place, to which Ar¬ 
ticle 118 of the Act of 1877 applied and 
which, therefore, must be brought within a 
a period of ycarB dating from the plaintiff’s 
knowledge, aud was, in the particular instance 
time-barred. The limit of time for these 
declaration suits which was 12 yearB under 
the Act of 1871, had become 6 years under 
the Aot of of 1877. 

In that suit, as in the present suit before 
it was amonded, the plaintiff claimed a de- 
olaratiou that tho adoption of the defondant 
was invalid, and he also olaimed possession of 
the property, and when pressed by Article 118 
he endeavoured, as in the present case, to 
throw aside this claim for declaration and roly 
only on tho claim for possession. But it was 
held that tho real mattor for decision was a 
question for adoption, and that, therefore, 
Artiolo 118 applied. 

As it waB put by ouo of the learned Judges; 

“ Article 141 applies to the ordinary simple 
case of a reversioner where tho validity 
of the adoption is not the substantial 
point in dispute, or where tho plaintiff 
oan suooeed without impugning the vali¬ 
dity of the defendant’s adoption.” 

Shortly afterwards the oaso of Thakur 
Tirbhuwan Bahadur Singh v. Haja liamcshar 
Baksh Singh (4) oame before this Board. In 
that caso again there was a conflict between 
bbo ruversiouer aud a defendant claiming 

21 if. 2uQ ; 1 Loin. L. It. 729: 12 1 nil. Deo. 

(N. S.) 70 

(t) 3'J 1. A. li.G ; 10 C. \Y. K. lube ; 6 Loin L. K. 
r rti ; 10 M. L. J. 410 ; 3 A L J. (>'.*& . 4 C. L. J. 105 ; 
t JU. L. T. 2(35 ; 0 O. C. 577 ; 28 A. 727 (P. 0./. 


under an adoption whioh was held either non¬ 
existent or invalid by both Courts in India. 
Whereupon the defendant appealed ; but his 
appeal was dismissed. It should be observed 
parenthetioally that in the head-note to the 
report the important word “ not ” is unfor¬ 
tunately omitted. 

The conclusion arrived at in that case was 
shortly 6tated by Lord Macnaghten, who 
delivered tho judgment of the Board; and 
their Lordships oannob do better than quote 
the passage in full:— 

“ Od the appeal before their Lordships it 
was argued that there was at any rate an 
apparent adoption, and that, on that 
assumption, it mattered not whether the 
adoption was valid or invalid, because 
there was enough to satisfy the provisions 
of the Limitation Aot of 1871, as inter¬ 
preted by this Board in the case of 
Jagadamba Chowdhrani v. Dakhina 
hlohun (1). Mr. Cohen, who argued the 
case with greab ability, relied entirely on 
the Act of 1871. He contended that the 
Limitation Aot of 1877 did not apply 
because the appellant relied on title 
aoquired before the passing of the Aot of 
1877, and his rights were, therefore, saved 
by seotion 2 of that Act. He admitted 
that if the Aot of 1877 applied, bis client 
was out of Court. 

“Their Lordships aro unable to accede to 
Mr. Cohen's argument. Giving full effeot 
to the Jagadamba Case aud the other 
cases whioh followed it, they do not think 
that the immunity, suoh as it is, gained 
by the lapse of twelve years after the date 
of an apparent adoption, amounts to 
acquisition of title within the meaning of 
seotion 2 of tho Aot of 1877. 

" Their Lordships think that the appeal 
may be disposed of on this short ground, 
whether the alleged adoption was or was 
not an apparent adoption to which the 
ruliog in the Jagadamba Caso would apply 
ii the Act of 1871 were now in force.” 

This language look3 at first sight conclusive 
in favour of the plaintiff in the present suit, 
but it has been thought in subsequent cases m 

iDdia, aDd luis been argued before their Lord¬ 
ships, that the deoisiou of this point was 
unnecessary, because the plaintiff, being A 
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minor, had three years after attaining majority 
to bring his suit, and that this provision in his 
favour superseded the protection given to the 
defendant by Artiole 118 and left the matter 
open to be deoided according to Article 141. 
This line of reasoning 6eems to assume that 
you cannot impute knowledge to a minor- a 
view which is certainly not in accordance with 
the facts of human nature. But it is not 
necessary to go so deeply into the matter. It 
is obvious from a perusal of both tho argu¬ 
ments and judgment that the minority of the 
plaintiff (though mentioned in the argument) 
was not the reason for the decision, and that 
the intention was to decide the same point as 
is contended for in the present appeal. 

In consequence of this decision the High 
Court of Madras in the case of Yelaga Man • 
gammav. Bandlamudi Vcerayya (5), wont hack 
upon its previous deoision in Ratnamasari v. 
Akilandammal (6), docided in 1902, and held 
in obedience to the decision of this Board that 
Artiole 118 only applied to declaratory suits 
in respect of adoption and not to Buits for 
possession, and that in suits for possession 
Article 14 L was tho proper ono to apply. 

Next in order comes the decision of this 
Board in Muhammd Omar Khan v. Muham¬ 
mad Niaz-ud-din Khan (7). That was the 
case of a Mahomedan adoption, in which tho 
District Judge said that Articlo 118 was 
inapplicable, as the adoption was “ inherently 
invalid and ipso facto void ” ; but the Chief 
Court revorsed his decision and held that the 
adoption was not inherently invalid, and that 
Article 118 applied, and tho suit was hatred 
by it. 

The Chief Court did not, however, mean to 
hold that the adoption was valid ; because, if 
the JudgcB had thought that, there would have 
been no necessity to rely upon the doctrino of 
limitation. What tho learned Judges meant 
was that it was an adoptiou with sufficient 
colour of title to have it treated as ono which 
would have to bo got out of the way by a 

(5) 30 M. 308 at p. 30J : 17 M. L. J. 182 ; 2 M. L 
T. 178. 

(G) 26 M. 201 ; Is M. L J. 27. 

(7)13 Ind. Can 344 ; So I. A. 19; C P. W. R. 1912 ; 
(1912) M W. N. 77; 11 M. L T. 70; 0 A. L. J. 137; 
16 0. L. J. 172; 12 P. L. 11. 1912; 22 M T,. J. 240; 14 
Pom. L. U. 182; 1C C. W. N. 158; 39 C. 418 ; 12(5 P. 
R- 1912 (P. O ). 


plaintiff suing for possession, and, therefore, 
that tho time-limit applicable to suits for 
declaring an adoption invalid applied. 

This decree of the Chief Court was affirmed 
by this Board upon other grounds, it is true ; 
but in affirming it their Lordships expressed 
themselves upon the point of limitation as 
follows : — 

Although their Lordships consider that 
the question of an adoption was an imma¬ 
terial issue, they think it advisable to say 
that the ommission to bring within the 
period prescribed by Articlo 118 of the 
Second Schedule of the Indian Limitation 
Act, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or 
never, in fact, took place, is no bar to a 
suit like this for possession of property. 
Their Lordships need only refer to Tha- 
kur Tirhhurtvan Bahadur Singh v. Raja 
Ramesliar Bakhsh Singh (4). Under the 
general Mahomedan Law an adoption can¬ 
not be mado ; an adoption if made in fact 
by a Mahomedan, could carry with it no 
right of inheritance. 

" It may further be observed that, even if 
an adoption by a Mahomodan was per¬ 
missible by any valid custom in the 
Punjab, tho Chief Court found that it had 
not boon proved that tho parties to the 
suit belonged to a family to which the 
Punjab agricultural or other similar res¬ 
trictive customs must be presumed to 
apply.” 

As against tho weight of this authority, it 
has been observed that, generally speaking, a 
Mahomodan adoption does not confer any 
right of succession to property, as, indeed, their 
Lordships said in the passage just quoted. 
But, on tho other hand, as tho passage shows 
and tho general trond of tho case shows, there 
may bo a tribal custom among Mahomcdans 
(and this particular case came from the 
Punjab, which is tho homo of customs) allow¬ 
ing adoption to carry rights of succession. 
Indeed it was upon some such idea that tho 
Chief Court had relied when it introduced 
Articlo 118 as taxing tho period of limitation. 

Tiiat Hindu tribes converted in more recent 
times to Mahomedanism may keep as part of 
their customary law tho old Hindu Law in 
respect of family matters and succession, is 
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shown in the reoent case of the Halai Memons 
in 1922, (Khatubai v. Mahomed Hagi Abu (8). 

Anyhow, it would seem that their Lordships 
desired to take this opportunity of elucidating 
and affirming their decision in the oase in 
Thakur Tirbhurwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (4). In this connec¬ 
tion it should he noted that, though the judg¬ 
ment is stated to have been delivered by SIR 
John Edge, one of the members of the Board 
was Lord Macnaghten, who had delivered 
the judgment in Thakur Tirbhurwan Bahadur 
Sinqh v. Raja Rameshar Bakhsh Singh (4) 
and must have known well what was intended 
to have been conveyed by the earlier judgment 
and by this one. 

In 1913 these judgments came under consi¬ 
deration by the High Court of Bombay in 
Shrinivas Sarjerao v. Balwant Yenkatesh (9) 
and tho learned Judges came to the conclu¬ 
sion that, notwithstanding the passages in 
the two deoBions of this Board which have 
been last cited, they wore still bound by the 
principle expressed in the decisions on the 
Act of 1871: and they accordingly held that 
the period of limitation in a case like the 
present is that of six year6 from the know¬ 
ledge of tho adoption, differing on this point 
from the High Court of Madras. Their deci¬ 
sion has been followed by the Court in the 
present case, the learned Judges observing that 
‘‘the adoption of tho defendant may be clearly 
invalid by Hindu Law and Malkamma’s power 
of adoption may have been already exhausted; 
nevertheless the law of limitation will effec¬ 
tively defeat the plaintiff’s claim." 

Their Lordships are of opinion that the High 
Court of Bombay both in this and in the pre¬ 
vious caso atta hed too little woight to the 
authority of tho last two judgments of this 
Board, and further that the learned Judges 
seemed not to have noticed that since the de¬ 
cision in Thakur Tirbhurwan Bahadur Singh 
v. Raja Rameshar Bakhsh Singh (4), the Limi¬ 
tation Aot of 1908 was passed by the Indian 
Legislature with this Artiolo in precisely the 

( 8 ) 72 Ind. Cas. 202; 60 I. A 108 ; (1922) A. I R. 
(P. 0. ) 414; 44 M. L. J. 86; 25 Bom. L. R. 127; 17 Is. 
W. 208 ; 87 C. Is. J. 181 ; 82 M. L T. 45 ; 27 O.W. N. 
774 ; 47 B. 140 (P. C.). 

(9) 20 Ind. Gas. 162 ; 37 13. 613 ; 16 Bom. L. B. 
633. 


same language as bhat used in 1877 after the 
construction already put upon it by this Board. 
This, in the view of their Lordships, is a point 
of considerable importance. 

The matter might almost rest here ; but as 
this question has so often been raised and 
discussed, their Lordships would wish to put it 
upon the ground of principle as well as on the 
ground of authority. In the Aot of 1871, as 
observed in the judgment in Jagadambal 
Chaodhrani v. Dakhina Mohun Roy (1), the 
words used had no technical meaning, and they 
were treated as expressing popular- language to 
which in popular reasoning the meaning wbioh 
prevailed could attach. In the Acts of 1877 
and 1908, the matter is otherwise. The 
words “ a suit to obtain a declaration ” are 
terms of ait. They relate back to the Specific 
Relief Aot passed in the same year 1877, 
being Act No. I of that year, whereas 
the Limitation Aot is Aot No. 15. Section 42 
of the Speoifio Relief Act deals 'with declara¬ 
tory deorees, aod the illustration (Letter F) is 
much in point:— 

A Hindu widow in possession of property 
adopts a son to her deceased husband. 
The person presumptively entitled to 
possession of the property on her death 
without a son may, in a suit against the 
adopted son, obtain a declaration bhat the 
adoption was invalid.” 

It is to this class of suits that this particular 
limitation applies. Tho date from wbioh the 
time begins to run is a subjective or personal 
date ; and the condition of obtaining the par¬ 
ticular relief wbioh is sought in a declaratory 
suit is that the plaintiff should nob be guilty 
of laohes, the measure of laohes being fixed 
by the statute as six years. But if a olaimanb 
chooses to run the risk that an adoption whioh 
he has not attacked will have every presump¬ 
tion made in its favour by reason of its long 
standing, he oan wait till his reversionary 
right has accrued, and even till the limit (no 
doubt a very wide limit) of 12 years from that 
accruer haB passed. 

Strauge o on sequences would otherwise ensue. 

It was deoided by this Board in Venkata- 
narayana Pillai v. Subbammal (10), in the 

(10) 29 Ind. Orb. 298 ; 42 I. A. 126 : 17 M. L. T. 
435; 28 M. L. J. 535 ; 17 Bom. L. R. 468 ; 19 0. w. f ■ 
641; 2 L. W. 696 ; 38 M. 406 ; (1915) M. W. N- 65B - 
21 0. L. J. 516 (P. C.). 
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year 1915, that a suit by a presumptive rever¬ 
sioner for a declaration that an adoption was 
invalid was one brought in a representative 
oapacity and on behalf of all reversioners, and 
that on the death of a presumptive reversioner 
the nexb presumable reversioner would be 
entitled to continue a suit which bis predeces¬ 
sor had begun. 


If a suit for possession involving the invali¬ 
dity of an adoption wore to be treated as 
coming under Article 111, the first rever¬ 
sioner might have known, and the second 
might not have known, of the adoption six 
years before. Or vice versa. And the suit 
for possession might succeed or fail, and the 
defendant might be ousted of his property or 
keep it if the first reversioner died before he 
brought his suit to a hearing. 


Moreover, it seems not to have been noticed 
by the Judges of the Bombay High Court who 
decided the case in Shrinivas Snrjerat v. Bal- 
yant l enkatesh (9), that one of the cases oited 
iu i Muharnma/1 Umar Khan v. Muhammad 
hiaz-ud-Din Khan (7), was Bijoy Gopal 
Mukerji v . Snmati Krishna Mahishi Debi (11), 
decided in 1906. And this case seems to 
indicate the true canon of construction. Arti¬ 
cle 91 provides a period of limitation for a suit 
to cancel or sot aside" certain instruments, 
the period from which the time begins to 
run, dating again from the plaintiff's know- 
edge. The oase in Bijou Gopal Mukcrjec 
V- Krishna Maheshi Debi (11), was a suit 
or a declaration that a particular form of 
ease, mado by a Hindu widow, had become 
inoperative against the roversionors, and for 
Possession of the property. The suit was 
rought moro than three years after the 
P aintiffs know of the making of the lease; 
and the High Court of Calcutta thought 
>at the time-limit applied. The chief 
• ustice put it that, according to the autho- 
.® 8, the plaintiffs could recover possession 
without setting asido the lease then Article 
H would apply ; but if thay bad, first to 
jet aside the lease, then Articlo 91. Their 
Lordships agreed so far, and agreed fur- 
’or that the particular leaso was voidable 
ouly and not void. But they hold that the 
reversioner might treat it as a nullity, and 


UD 34 I. A.87 ; 11 C. \V. N. 421 ; ft C. L. J. 334 ; 
i r ,a ,‘ L ‘ K 60; : 2 M. L. 1 138. 17 M. L. J. 154; 4 
L. J. 329; 84 C. 329; (I*. C.) 

I C -128 


showed his election to do so by bringing an 
action for possession, and that he had 12 
years for so doing ; and in that case the plaintiff 
had not, as in the present oase, amended his 
plaint by striking out the claim for a declar¬ 
ation. 

The present case seems a fortiori. The 
adoption of the 6rst defendant was void, and 
the plaintiff is entitled to brush it aside and 
sue for possession to whioh ho has a right. 
His time-limit is 12 years from the death of 
the Hindu widow, and he was in time. 

A further point was taken for the appellant 
against the judgment of the High Court which 
seemed to assumo that one adopted son could 
claim to he the brother and heir of another 
adopted son. But it is not necessary for their 
Lordships to pronounce upon this contention 
which might otherwise have had to be serious¬ 
ly considered. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and that the decree of the High Court should 
bo reversed and thedecreo of the Subordin¬ 
ate Judge restored, and that the appellants 
should have their costs hero and below. 

N. n. Appeal allowed. 

Solicitor fortho Appellants—Mr.A/\ Dalgado. 

Solicitors for the Respondent—Messrs. T. L. 
Wilson & Co. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1306 of 1916. 
October 27. 1920. 

Present :—Sir Shadi Lai, Chiof Justioe, and 
Mr. Justice lo Rossignol. 

MADHO PARSHAD— Plaintiff— 
Appellant 
versus 

THE Firm AHSAN ILAIII ABDUL IJAFIZ 
- Defendants—Respondents. 


Appeal, second—Cross-objections, us to costs, whether 
ean be entertained—New Case whether can be set up. 
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A new ease cannot be allowed to be set up in se¬ 
cond appeal. Cro3.s-objeotions as to the oosts of the 
Courts below cannot be entertained in seoond appeal 
as this is not a matter for second appeal. 

Second appeal from the decree of the 
District Judge, Delhi, dated the 7th February 
1916 reversing that of the Subordinate 
Judge, 1st Class, Delhi, dated the 2nd Novem¬ 
ber 1915. 

Eai Sahib Lala Moti Saqnr , for the 
Appellant. 

Khan Bahadur Mian Fazli Hussain, for 
the Respondents. 

JUDGMENT. —The case for the plaint¬ 
iff was that for many years past he had 
dealings with the defendant firm, that ac¬ 
counts between them wore closed in 1906 and 
reopened in 1909, and the present suit was on 
the last named account whicii included an 
item of Rs. 2,481-0-6 due by a firm owned 
by the son of Ahsan Ilahi defendant. 

With regard to this item it was alleged 
that tho money had been advanced to defend¬ 
ant’s son on defendant’s written guarantee 
and defendant had specifically assented to the 
transfer of the debit to his own account. 

Defendant douiod that he had consented to 
the debit or had acquiosced ’in it and pleaded 
that if he was liable at all, his liability would 
repose on tho ruqqa or note of indemnity on 
which plaintiff made tho advanoe to defend¬ 
ant’s son. 

The District Judge found tho plaintiff's 
case, viz. that the debit had been transferred to 
dofondant’s account by consent, uuproved aud 
he hold that there was uo acquiescence in tho 
transfer on dofondant’s part. 

This second appeal was admitted mainly on 
ground 7 which has not beon mentioned bo- 
fore us, and the fuots on which we are asked 
to hold that there was acquiescence have not 
boon proved. 

A belated argument i6 that the defendant 
in any case is liablo on the ruqqa but this was 
not plaintiff’s case and if it had been, defend¬ 
ant would have had certain lines of defence 
open to him. 


The appeal has no force and is dismissed 
with costs, as also are the oross objeotions as 
to costs, in tbe Courts below, for that is not 
a matter for second appeal. 

Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2450 of 1921. 

March 3, 1924. 

Present :—Mr. Justioe Suhrawardy and 
Mr. Justioo Chotzner. 

SHEIKH ABDUL MANNAF— Plaintiff 

—Appellant 
versus 

SHEIKH MUSLIM— Defendant 
—Respondent. 

Bengal Tenancy Act, {VIII of 1885) s. 52 (/) (6) 
—Reduction of rent, token can be claimed—Tenant, 
tohat must prove. 

Iu orclor to bring the oaso whithin the scope of 
oeotion 52 clause (5) of the Bengal Tenanoy Act the 
tenant must prove that he is entitled to a reduotion 
of rent on acoount of defioienoy in area proved by 
measurement of the holding as oompared with the 
area for whioh rent has been previously paid by him. 

Wheu, therefore, in a suit for rent on the basis of 
a Kabuliyat exeouted by the defendant at tho rate of 
ront fixed thorein tho defendant claimed reduotion 
on this ground that the area was less than that men¬ 
tioned in tho Kabuliiiat, and it appeared that the area 
was not fixed with reference to aotual measurement 
but by approximate estimate. 

Held (1) that what was leased out to the defendant 
was land within cortain definite boundaries the area 
being stated by guess. 

(2) that tho ront fixed being a lump aum * or 
the land within the boundaries the defendant was 
not entitled for a reduotion thereof. 

Appoal against the deoree of the Subordi¬ 
nate Judge, 5th Court, Dacca, dated 
August 1921 reversing tbe decree of the Muo- 
sif, 1st Court, dated the 22nd July 1920. 
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Babu Krishna Kishore Basak and Babu 
Kanai Lai Shaha, for the Appellant. 

Babu Amulya Chandra Chatterjee, for the 
Respondent. 

JUDGMENT. —This appeal arises out of 
a rent suit brought by the plaintiff on the 
basis of a Kabuliyat executed by the defendant 
at a rate of reut fixed therein. The defonoe 
is that the area within the boundaries is less 
than what his mentioned in the Kabuliyat and 
therefore, the defendant is entitled to a reduc¬ 
tion of reut. The Court of first instance held 
that what was leased out was the area within 
specified boundaries and that the defendant 
was not entitled to claim reduction of rent 
due to the area being found less than what is 
mentioned in the Kabuliyat. The lowor 
Appellate Court has reversed that decision and 
has given effect to the defendant's plea on the 
ground that" the jama being a variable one 
dependent on the area to be found on measure¬ 
ment, tho test is not tlio boundaries within 
whioh tho jama is situate. In this particular 
case the area of the laud i6 the principal 
matter to bo taken iuto consideration." The 
question on which tho Courts below differed 
really turns upon tho construction of the 
Kabuliyat as is obsorved in the case of Darya 
Prasad Singh v. Bajendra Narayan Bagchi. 
(l) The Kabuliyat whioh has been placed before 
us begins with the words " ordinary Karsha 
Rayati Kabuliat within a fixed jama and 
limited term." Then, it goes on to dosoribe 
how tho plaintiff acquired this property. Tho 
stipulation with regard to root is in these 
terms : I having requested you to grant mo 

lease of the land described in the schedulo 
below within your Sahan for the purpose of 
dwelling therein as ordinary Karsha Kay at 
and you having consented thereto, I settle 
Rs. 30 as annual jama and after executing this 
Kabuliyat I agree and promise to tho following 
effeot. I 6hall pay the said rent to your office 
every year in kists stated below." After the 
detail of tho instalments thero is the following 
clause: “ 1 shall recognise the occasional 
measurement of the land, settlement of rent 
and its enhancement.” In tho body of this 
document tho area is not mentioned, but in 


the schedule at foot the two plots leased 
out are separately described. All the 4 bound¬ 
aries are stated after which we find the words 
“ within these boundaries the part of the 
Batwara Dag No. 93 (& No. 94.) the land 
measuring by guess.” Then follows the area. 
We have carefully considered the question of 
the construction of the Kabuliyat and are of 
opinion that the view taken by the learned 
Subordinate Judge i6 not correob. It is an 
ordinary Kabuliyat by whioh a certain quan¬ 
tity of land within definite boundaries is let 
out and the aroa is fixed not with reference to 
actual measurement but by approximate esti¬ 
mate and the rent fixed is a lump sum for the 
land within the boundaries. The landlord in 
cases like this reserves the right of enhance¬ 
ment of rent if the aroa is found to be more 
than what is stated in the deed ; and this 
reservation i6 made for his own benefit. In 
order to bring the oase within the scope of 
section 52 clause ( b) of the Bengal Tenancy Act 
the tenant must prove that he is entitled to 
a reduction of rent on account of deficionoy 
in urea proved by measurement of the holding 
as compared with tho area for whioh rent has 
been previously paid by him. It is noither 
party 's case that thero has been any dimunition 
in area since the laud was first let out. The 
defendant, therefore, cannot claim abatement 
of rout under section 52, clause (6). He must 
rely upon the terms of the contract to show 
that what was leased out to him was a fixed 
quantity of laud described or situated within 
certain boundaries. Tho Kabuliyat does not 
establish this point and it i6 apparent that what 
was leased out to tho defendant was tho land 
within certain definite boundaries, tho area 
having boon stated by guoss. That being tho 
construction we pub upon tho contraot in this 
case, wo think that tho roading of the docu¬ 
ment by the lowor Appollate Court is not 
right and tho deoroo passed by it ought to be 
set aside. 

Wo accordingly allow this appeal, sot aside 
tho decree of the lower Appellate Court and 
restore that oi tho Court of first instance with 
costs in all the Courts. 

K. s. d. Appeal allowed. 


(1) 21 led. Cu?. 7:0; 11 C. 403 ; 18 C. W. N. 00,; 
11914) M. \V. N 1 ; 15 M. L. T. 08 ; ID C. L. J. *J5 ; 
40 L A. 223 ; 20 M. L. J. 25 ; 16 Bom. L. B. 42 (P.C.). 
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Second Civil Appeal No. 925 of 1922. 

April 12, 1923. 

Present :—Mr. Justioe Broadway. 

ANOKH SINGH and another— 
Defendants—Appellants 
versus 

SAPURAN SINGH and others— 
Plaintiffs—Respondents. 

Custom — Alienation — Necessity—Just debt, what is — 
Debt incurred to prosecute abduction case—Appeal, 
second—Finding of fact—Wrong principles, applica¬ 
tion of. 

A just debt inourred by a, mala proprietor for a 
necessary purpose is always binding on his estate 
irrespective of the inoome and means of the alienor. 

A just debt is a debt whioh is actually due and is 
not immoral or illegal or opposed to public policy 
and is not contracted as an act of reckloss extravag- 
anoo or wanton waste or with the intention of destroy¬ 
ing the interests of the reversioners. 

Devi Ditto v. Savdugar Sing, 65 P. R. 1900 ;P. L. R. 
1900 ; P. L. C. 322 ; Kirpal Singh v. Sardar Bahuant 
Singh, 17 Ind. Cas. 660; ‘26 P. R. 19111 ; 13 M. L. T. 5; 
11 A. L. J. 1 ; 9 P. W. R. 1913 ; 17 C. L. J. 137 ; 15 
Bom. L. R. 79 ; 17 C. W. N. 302 ; 2S P. L. U. 1913; 
24 M. L. J. 318; (1913) Id. W. N. 58; 40 C. 288 
(P. C.) followed. 

A dobb incurred to proseoute a case under section 
498 of the l’eual Code may reasonably be regarded 
as ceoossary. 

A finding of faot arrived at by the application of 
wrong principles is not final and binding in second 
appeal. 

Appoal from the decision of the District 
Judge, Amritsar, dated the 10th January, 
1922. 

Mr. Faqir Chand, for the Appellants. 

Mr. L. C. Mehra, for the Respondents. 

JUDGMENT.—On the 6th January. 
1912, one Jiud Singh, a childless proprietor, 
mortgaged a vacant site measuring 12 mnrltis 
6 sarsahis for Rs. 340 in favour of Anokh Singh 
and Lad ha Singh, sons of Sohan Singh, 
residents of tho same village. On the 7th 
Fohruary, 1921, Indar Singh, brother of Jind 
Singh, who had died, instituted a suit for 


possession of this site claiming that the 
property was anoestral and that the mortgage, 
which was for a term of 40 years, had been 
made without consideration or necessity. 
The mortgagees pleaded that the land was not 
ancestral and that the mortgage had been 
effected for consideration as well as necessity. 
It was also alleged that the suit was time- 
barred. The trial Court found that the land 
was ancestral and that the suit was within 
time. It also found that the mortgage bad 
been entered into for consideration as well as 
necessity and granted the plaintiff a decree for 
immediato possession on payment of Rs. 584 
this sum beiug made up of the principal and 
interest that had accrued thereon. The 
plaintiff was, however, directed to pay the 
defendants’ costs. Against this deoree both 
parties appealed, the defoudauts arguing that 
the question of necessity ought not to have 
bean gone into at all and that immediate 
possession should not have been granted 
inasmuch as the term of the mortgage was 40 
years. The plaintiff urged that he should not 
have been made to pay the defondants’ costs 
and that interest on the principal amount 
should not havo been allowed, 

The learned District Judge found that the 
land was ancestral and that consideration had 
been paid. He, howover, held that necessity 
for the mortgage had not been proved and the 
decreo was accordingly modified by giving tho 
plaintiff a right to take possession of the site 
without payment of any sum whatever. He 
confirmed the order of the trial Court directing 
the plaintiff to bear the defendants’ oosts in 
the first Court. Against this decree the 
defendants havo come up to this Court in 
second appeal through Mr. Paqir Chand aDd 
I have heard Mr. Lai Chand Mehra on behalf 
of the respondent. The only point argued 
before me is whether the finding of the learn¬ 
ed District Judge on the question of necessity 
is correct. It has been argued by Mr. Lai 
ChaDd Mehra that this i6 a finding of 
which cannot be gone into On the other 
hand, it has been alleged that the learned 
Distriot Judge has docided this question on 
entirely wrong principles and, therefore, hi8 
finding is vitiated and can be examind in 
second appeal. It has also been urged tba 
the principles enunciated in Devi Ditto, v. 
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Saudagar Singhil), and approved of in Kirpal 
Singh v. Sardar Balwant Singh (2), have been 
ignored. 

Now the consideration for the mortgage 
was Rs. 342 made up of three items, namely : 
(1) Rs. 250 paid to Dalel Singh, (2) Rs. 80 
taken at the time of the registration for cer¬ 
tain litigation and (3) Rs. 12 costs of con¬ 
veyance and registration fees. The learned 
Distriot Judge has assumed that Jind Singh 
was in possession of a large area or land on 
the ground that in 1916 the said Jind Singh 
executed another mortgage involving 253 
kanals of land. He also appears to have been 
under the impression that the second mort¬ 
gage of 1916 was in favour of the present 
morfegagees-appellants. It appears that on 
both points the learned Distriot Judge has 
fallen into an error. In 1912 Jind Singh 
owned 144 kanals 3, m‘i.rlas of laud and the 
land that he subsequently mortgaged in 1916, 
as is evidenced from the mortgage deed, Exhi¬ 
bit p. 4, had como to him subsequent to the 
year 1912. Again as is also apparent from 
the mortgage-deed, Exhibit P. 4 tho mortgagee 
was ono Jagat Singh who as far as the record 
i® concerned at any rate, had no concern 
whatover with the appellants. Influenced by 
these errors the learned District Judge in 
dealing with tho item of Rs. 250 camo to the 
couolusion that inasmuch as the appellants 
were residents of tho same village they mu^t 
have realised the risk they wore running in 
dealing with Jind Singh and that, therefore, 
their bona fkles must on tho wholo bo 
regarded as somewhat doubtful more especi¬ 
ally _|n view of the later alienation by 
Jind Singh of large areas of land to the 
same defendants for considerable sums of 
fflonoyin 1916.” In my opinion this indicates 
that tho learned District Judge had not fully 
understood tho caso of tho appellants and his 
nding, therefore, cannot he regarded as final. 

Again it was held in Devi Dttla v. Sauda- 
0 a r Smgh (1), that an alienee, who pays ante¬ 
cedent debts in consideration of the transfer of 
Property to him, if ho acts honestly and 

}') 65 P- R- 1*00 ; P. L K. 1900. P. 322. 

W 17 led. Can. COG; 2G P. It. 1 13; 13 M. L. T 5; 
“A. L. J 1 ; g I*. W. R. 1918; 17 G. L. J. 137 ; 15 
L. H 79 ; 17C. VV. N. 30 J ; 2b P.L- It. 1913 ; 21 
J> 318 ; (1 913) W. N. Ob; 40 0. 3SS ; (1*. O ) 

13) 54 Iud. Caa. 842 ; 1 L. 472. 


makes proper enquiry whether the debts are 
actually due, is not responsible if he has 
been deceived. It was also held that a just 
debt incurred by a male proprietor for a 
necessary purpose is always binding irrespec¬ 
tive of the inoome and means of the alienor 
and that just debts are debts which are actu¬ 
ally due and are not immoral or illegal or 
opposed to publio polioy and not contracted as 
an aot of reokless extravagance or wanton 
waste or with the intention of destroying 
the interests of the reversioners. This 
definition of a just debt was approved of 
by their Lordships of the Privy Council in 
Kirpal Singh v. Sardar Balwant Singh (2). 

In the present case the appellants have 
paid Dalel Singh a sum of Rs. 240 as found 
due on the bahi acoount together with inter¬ 
est thereon amounting to Rs. 10. Nowhere 
has it been suggested that tho claim set up by 
Dalel Singh was fictitious or that he was in 
any away in collusion with the appellants. In 
J hand a v. Niamat Khan (3), it was hold by 
the learned Chief Justice that au alienee dis¬ 
charging an antecedent debt is not required to 
make au enquiry into the nature thereof. It 
having been found that consideration for the 
present mortgage actually passed, it seems to 
mo that the learned Distriot Judge ought, hav¬ 
ing regard to the authorities referred to above, 
to have held that this sum of Rs. 250 was a 
valid oharge on tho property. 

As to the sum of Rs. 80 it has been shown 
that Jind Singh had instituted a case under 
section 498 of tho Indian Penal Code relating 
to his wife’s abduction. The ouly reason tho 
learned District .Judge has given for disallow¬ 
ing this item is that Jind Singh owned large 
areas of laud as pointed out above, in this 
tho learned Distriot .Judge has fallen into an 
error. Debts incurred for a litigation of this 
nature may, in my opinion, ho reasonably re¬ 
garded as necessary. The remaining item of 
Rs. 12 is clearly admissible if the two main 
itemB are found to ho for necessity. As in 
my opinion tho appellants have discharged the 
onus that was upon thorn us laid down in 
Jlianda v. Niamat Khan (3), the mortgage must 
he regarded as one for necessity and 1 accord¬ 
ingly accept tho appeal and dismiss tho plaint- 
ill’s suit with costs throughout. 


Z. K. 


Appeal allowed. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 230 of 1924. 

March 10, 1924. 

Present :—Mr. Justice Subrawardy and 
Mr. Justice Chotzner. 

Sm. RAJABALA DASI—Plaintiff— 

Petitioner 

versus 

RADHIKA CHARAN ROY—Defendant - 

Opposite Party. 

Court Fees Act (PLT of 1870), s 7 (c) IV—Suit for 
setting aside decree, for injunction not to disturb posses¬ 
sion and for consequential relief—Court-fee payable. 

Id a suit firstly for a declaration that a decree 
obtained by the riefou-iact was fraudulent and second¬ 
ly for an injunction against defoudant restraining 
him from interfering with the plaintifls’ possession of 
the property in suit and thirdly for consequential 
relief confirming plaintiffs possession, the valuation 
to be put upon the plaint is the valuation of the 
dooroe sought to bo sot aside aud uot the aotual value 
of tho property. 

Utnalul Baiul v. Nonji K<:cr, 11 C- V/ N. 705 ; 

C. L. J. 127, followod. 

Jho value to be put by tho plaiutill on the plaint 
in a suit 1 ilco the above >hould bo taken as tho proper 
value unless it appears that the value so put is 
arbitrary aud inconsistent with the value of the reliefs 
sought. 

Krishna Da s La'na v. Uarieharan Bantrji. 10 Ind. 
Gas 805 ; llC.L J. l7 ;15 G. W. N. 3'23; llaj Krishna 
v. Bipin, 17 Ind. Gas. lf>2 ; 17 G. \V. N. 5.)1 ; 40 G. 
245 ; 16 G. L. J. l'J4 distinguished. 

Mohcndrasundar v. Dinabandliu, 21 Ind. Cas. 771 ; 
l'J G. L. J. 15, relied on. 

Rulo against an order of tho 1st Sub-Judge, 
Howrah, in Titlo Suit No. 46 of 1921, dated 
the 13th February 1924. 

Bahu Kiutisk Ck mlra C i i akravurty, for 
the Petitioner. 

Babu Mtinmatlia Nath Buy [with him Babu 
Sailendranat'u Mukciji)Jov the OppositeParty. 

ORDER.- -This Rulo is directed against an 
order holding that tho plaint is under valued 
and direotiog the plaintiff to put in deficit Court 
fees aooording to tho valuation fixed by the 


Court. The history of the case is that in 1919 
the defendant brought a suit against the 
plaintiff being suit No. 106 of 1919 in wbioh a 
solenaina was purported to have been filed by 
the plaintiff in this suit, admitting the defend¬ 
ant’s claim and stating that she was the 
defendant's benamidar in respeot of the 
property in that suit. That suit was valued at 
Rs. 6000. The plaintiff has brought the 
present suit (in 1921) in which she prays for a 
declaration that the decree obtained by the 
defendant in suit No. 10G of 1919 was 
fraudulently obtained and for declaration for 
her title to the property in suit. One of the 
objections taken by the defendant was that 
the suit was under-valued and the plaint 
insufficiently stamped. The suit was origi¬ 
nally valued at Rs. 2100, Rs. 2000 being the 
value of tho declaration sought and Rs. 100 
value of the relief daimod by way of injunction. 
On this objection beiug taken by the defendant, 
the plaintiff filed an application to the Court 
for amendment of the plaint by raising the 
valuation to Rs. 6100. The defendant was 
allowed to 61e additional written statement 
after tho amendment was allowed and in his 
additional writton statement lie again took the 
objection that tho suit was undor-valued and 
tho plaint was insufficiently stamped. Fresh 
issues were framed relating to valuation, 
which arc issues Nos. 6, 15 and 16, They 


vore tried first, and the Court below passed 
ihe following . rdor: “ I have considered the 
n-idenco adduoed by the parties and I may 
Mention that tho properties might fetch 
ils. 20,000 at the time of the institution of this 
luit. Tho plaintiff is direoted to put in the 
leficit Court-feo at onoe.” Against this order 
ibis Rule has been obtained and it is contended 
ibat the new valuation put upon the plaint 
ind the Court-fee paid upon it are sufficient 
md that the order of the Court below 
.vrong in law. In order to determine 
.vhether a suit is properly valued or 
iot, it is necessary bo confine our attention 
so the plaint itself and uot to lo°k 
;o other oiroumstauces which may subsequen- 
;ly inlluonce the judgment of the Court as 0 
ihe true value of the relief sought. The plain 
ff says in the plaint that she bought t ese 
properties with her own money in the 
Df the defendant who was her paramour, 
iurther says that the deoreo obtained. a S aiD 
aer was fraudulent. On these allegations s 
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makes the following prayer (ka). "That the 
aforesaid deoree in title suit No. 106 of 1919 
obtained by the defendant from this Court 
having been fraudulent, it may be so declared 
and that the plaintiff's title to tho said pro¬ 
perty be established after setting aside that 
deoree and holding that no right or title has 
acorued to the defendant in respect of the 
property in schedule ‘Ka’; (kha). That it may 
be declared that the defendant ha3 no right 
in or title to the property in schedule 
(kha) and that the plaintiff has right or title 
to the said property ; (GaJ that a decree be 
passed in favour of the plaintiff for delivery 
of possession if during the pendency of the 
suit she is dispossessed from the property in 
suit, (Gha) that a permanent injunction be 
granted against the defendant so that he may 
not interfere with the plaintiff’s possession of 
the properby in suit.” In the body of the 
plaint she says that all these properties are 
in her possession. Para. 18 of the plaint is in 
tbeso terms: “That tho properby in suit having 
been in the possession of the plaintiff, she 
brings this suit only for the declaration of her 
title thereto and as she has once lost her con 
fidonco in the defendant it is necessary for her 
to sue for declaration and to get a deolarafciou 
of her title to the property mentioned in sche¬ 
dule Kha.” Looking at tho plaint it is clear 
that it is a suit firstly for a declaration that the 
docreo obtained by the defendant is fraudulent, 
and secondly, for an injunction against the 
defendant restraining him from interfering 
with the plaintiff’s possession of tho property 
in suit, thirdly, for consequential relief con¬ 
firming plaintiff’s possession. In our judg¬ 
ment the valuation now put upon the plaint 
by tho plaintiff is sufficient. The suit tho 
deoroe in which is sought to bo sot asido was 
valued at Rs. 6,000 and *bo plaiutiff says that 
sho is in possession of tho property in suit. 
We, therefore, see nc reason why she should 
value her claim according to the value of tho 
property in suit. A point very similar to this, 
camo up for the consideration of this Court in 
the case of Omatul Butul v. Nanji Koer (I). 
fhoro the suit was for declaration that a 
mortgage decroo for Rs. 10,000 obtained by 
“ho defendant against the plaintiff was fraudu- 
ent and for an injunction restraiuiug tho 
dofoudant from executing it by sale of tho 

(1) 11 0. W. N. 705 ; G C. L. J. 427. 


mortgaged properties. It was held that the 
prayer for injunction was a prayer for conse¬ 
quential relief within section 7, sub-section (4) 
and olause (c) of the Court Fees Act and that 
the valuation to be put upon it should be the 
valuation of the decree which the plaintiff 
sought to have set aside in that suit namely 
Rs. 10,000. Wo are aware of tho numerous 
cases in which it has been held that under 
seotion 7, sub-section 4, clause (e) of the Court 
FeesAot th6plaintiffis not entitled arbitrarily to 
value the relief he seeks ; but at tho same timo, 
as has been observed in the case of Mohendra 
Sundar v. Dina Bandhu (2) that sub-clauso 
provides that in a suit for injunction the 
amount of court-feo to be paid on the plaint is 
to be computed according to tho amount at 
which the relief sought is valued in the plaint. 
Iu that case the suit was for an injunction to 
restrain the defendant from interfering with 
the plaintiff in tho management of the endow¬ 
ed property of which ho was the solo sobayot. 
As the suit was valued at Rs. L000 and tho 
plaintiff put in a court-foe Rs. 10 on tho plaint 
tho Court bolow held that tho property in suit 
was worth Rs. 5,000 and it accordingly asked 
the plaintiff to supply deGoit court-foes. This 
Court held that the suit was properly valued 
at Rs. 100 and that the court-foe paid was 
sufficient. Tho view we take of tho law is 
that tho value to lie put by tho plaintiff on tho 
plaint in a suit like tho present should bo 
taken as tho proper value unloss it appears 
that tho value so put is arbitrary and incon¬ 
sistent with tho value of tho reliefs sought. 
Tho learned vakil for tho opposite party has 
invited our attention to tho case of Raj 
Krishna Dey v. Bepin Behary Dey (3). Thoro 
tiio plaintiff put one value for purposes of 
jurisdiction and anotlior for purposos of pay¬ 
ment of court-feo. It was held that under sec¬ 
tion 8 of tho Suits Valuation Act that could 
not be douo ; and further in that case the 
plaintiff brought a suit for a declaration that 
he was tho sole sobayot of tho dobuttcr aud 
that the defendant was in joint possession of 
the endowed proporty under an erroneous 
order of tho revenue authorities. The suit 
was for removing the defendant. It was then 
hold that tho plaintiff ought to valuo his suit 

(1) 21 Ind. Can. 771 ; 19 C. L. J. 15. 

(:() 17 lad. Cas. 162; 16 C. L. J. 194 ; 17 C \V N 
5Jl;40C. 245. * ' 
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according to the value of the property involved 
in the suit. To the same effect is the decision in 
the case of Krishna Das Laha v. Hari Char&n 
Banerjee (4). There the Settlement Officer had 
recorded the defendant as the person who was 
entitled to collect rent from the raiyats and 
the plaintiff brought a declaratory suit with 
consequential relief and valued the suit at 
Rs. 500. The learned Judges held that the 
ordor of the Settlement Officer which the 
plaintiff sought to have set aside virtually 
dispossessed the plaintiff from the property 
and the 6uit was practically one for recovery 
of possession and the value of the relief was 
the value of the property. These cases, there¬ 
fore, are no authorities for the proposition 
which has been so broadly stated by the 
learned vakil for the opposite party, that in 
a suit for injunction the valuo of the property 
involved must be the valuo put upon the 
plaint for purposes of ascertainment of the 
proper court-fco payable. We hold that tho 
valuation given by tho plaintiff is the proper 
valuation and that the issue relating to valua¬ 
tion should havo been decided in her favour. 
At tho samo time, we should observe that 
our decision is based upon our reading of 
tho plaint. If in future, circumstances come 
to light as tho caso progresses, the Court will 
be at liberty to revise tho order regarding 
valuation. 

Tho result is that this Rule is made absolute 
and tho ordor of tho lower Court set as;de 
The petitioner is entitled to tho costs of this 
Rule. Wo assess the hearing fee at two gold 
moliurs. 

As tho caso is an old one, the Court will, wo 
hope, take it up as soon as it is convenient for 
it to do so. 

M ij Bide made absolute. 

(4) 10 ln<l. Oaa. S85 : H C !-<• J- 47 ! 16 G - w> N - 
R'S. 


LAHORE HIGH COURT 

Second Civil Appeal No. 1839 of 1919. 

August 2, 1922. 

Present: —Sir Sbadi Lai, Kt., Chief Justice, 
and Mr. Justice Abdul Quadir. 

GHANNU RAM— Defendant- 
Appellant 
versus 

HOTU RAM and another—Plaintiffs— 

Respondents. 

Interest—Covenanted rate — Executant—Mortgagor 
whether entitled to reliej—Post diem interest—Reason, 
able rate. 

In a suit for possession by redemption it appeared 
that the property had been mortgaged with posses¬ 
sion for Rs. 1,800 it being stipulated that income 
from the land should count as interest on Rs. 800 
while Bs. 1,800 should carry interest at the rate of 
Rs. 200 per annum, and that on the expiry of six 
years if the money was not paid with intorest, the 
mortgage should be converted into a sale. Plaintiffs 
were purchasers of tho equitv of redemption for the 
relief of a third: 

Held, (1) that interest at the stipulated rate was 
payable on oco-third of Rs 1,000 for the original 
period of six years; 

(2) that there was nothing to show that there was 
any stipulation express or implied in tho mortgage 
deed, for payment of post diem interest and, therefore 
suoh interest could not beolearod under the covenant; 

(8j that post diem interest could be allowed 
by way of damages, and that it should be 
allowed at. tho rate of 18 p?r cent, per annum from 
the date when the term of the mortgage expired to 
the date of the decree. 

Second appeal from the deoree of the Dis¬ 
trict Judge, Multan, dated the 16th June 
1919. 

Mr. Har Gopal, for the Appellant. 

Mr. Durga Das, for the Respondents. 

JUDGMENT. 

Abdul Quadir J : —The suit out of which 
this second appeal has arisen was brought by 
Nawab Muhammad Saifullah Khan, plaintiff 
No. 1, Hotu Ram and Mula Ram, plaintiffs 
Nos. 2 and 3, for possession by redemption of 
l|3 of certain lands and a house which baa 
been mortgaged by one Jesa Ram to Aya Ranh 


VOL. 79] 


INDIAN CASES 


986 


GHANNU RAM V. HOTU RAM 

father of Ghannu Ram, defendant, on the 11th 
February 1888. The mortgage was with 
possession, for Rs. 1,800 and it was under¬ 
stood that income from the land was to oount 
as interest on Rs. 800 out of the considera¬ 
tion money and Rs. 1,000 was to carry in¬ 
terest at Rs. 250 per annum. It was further 
stipulated that, on the expiry of six years, 
if the money was not paid with interest the 
mortgage would bo converted into a sale. 
The plaintiffs who were purohasers of the 
equity of redemption from the mortgagor, 
brought the suit on the 2nd July 1918. Before 
the decision of the suit, plaintiff No. 1 sur¬ 
rendered his rights to tho mortgagee and the 
contest remained only between plaintiffs Nos. 2 
and 3 and the defendant. Tho Trial Court grant¬ 
ed them a decree for possession of 1|3 share 
of the wbolo land and the house, together with 
Rome trees, provided that they paid Rs. 597-11-8 
to the defendant and also pay interest at the 
rate of 1 [3 of Rs. 250 per year, till the date 
of the deoreo. The sura awarded represented 
1|3 of the total consideration for the mortgage 
minus Rs. 2-4-4 which were found to lie due 
by the defendant on account of some trees 
out by him. Tho plaintiffs appealed against 
this decision, urging that tho period for which 
the interest agreed upon, could bo allowed 
was only six years, and after tl iat interest could 
>e allowed by way of damages only and should 
not be more than Rs. 9 per cent, per annum. 
A . Patriot Judge modified tho decree of tho 
nal Court by granting post diem interest for 
Blx years, by way of damages at the rate of 12 
Percent, and granted tho plaintiff’s a decree for 
possession of 113 of tho land in dispute ou pay¬ 
ment of Rs. 1,529 11-8 with further interest 
at 12 per cent, per annum to tho date of pay¬ 
ment, but allowed tho parties to bear their own 
costs throughout. Against this decree tho 
efoudant has preferred an appeal, claiming 
an additional sum of Rs. 1.G28 by wayofinter- 
°st calculating it at the stipulated rate. Tho 
P aintiffs have also filed oross-ohjeebions urging 
>at interest should have boon calculated ou 
«. 333-5-4 only in accordance with the tonus 
o the deed and that tho amount payablo 
®nould be reduced to Rs 1,337-11-8 in all. 

o have heard Lala liar Copal, for tho appel- 
an ," a ^ Lala Durga Das for tho respondent, 
an this judgment will dispose of tho appeal as 
0 as tho oross-ohjeotions. 

I C-m 


Lala Har Gopal contends that, though the 
payment of post diem interest was not express¬ 
ly agreed upon in the mortgage deed, it must 
be held that there was implied contract to pay 
interest and as the mortgagor was a Hindu be¬ 
longing to the trading class and had entered 
into tho agreement with open eyes, his suc- 
cessors-in-interest,who purchased the equity of 
redemption in a speculative spirit, wore bound 
by his agreement and had no equities in their 
favour and that therefore, the mortgagee was 
entitled to interest at the rate of l|3 of 
Rs. 250 per annum for tho entire period. Refer¬ 
ence is made to Civil Appeal No. 757 of 1917, 
a case published as Matan Mai v. Muhammad 
Biikhsh (1) in whioh post diem interest has been 
allowed. Another decision cited is Aziz Khan 
v. Duni Chand (2), where it is laid down that 
high rate of interest is no reason for reduoing 
it, if there is nothing to show that tho man ad¬ 
vancing money had taken undue advantage of 
his position. Lala Durga Das replies by saying 
that tho present case differs materially from 
the cases relied upon by the appellants inas- 
much as this relates to a mortgage by way of 
conditional sale, where tho parties nover con¬ 
templated tho payment of any interest 
after the period fixed for redemption or fore¬ 
closure. Ho argues, therefore, that no interest 
for any period beyond six years should be al¬ 
lowed. Ho further urgos that tho stipulated 
rate of intorest was exorbitant and though 
ho cannot object to its being enforced, so far 
as the original period of six yoara is concerned, 
it should not bo onforced for any poriod after 
that, for which a nominal iuterost might be al¬ 
lowed by way of damages. IIo adds that the 
mortgagee had an opportunity of foreclosing 
the mortgage which ho did not avail of and if 
full intorest was to ho allowed in a oaso like 
this, it would encourage mort agoes to keep 
quiot even alter tho expiry of tho poriod of 
foreclosure and to allow heavy intorest to ac¬ 
cumulate and would amount practically to 
a denial of tho right of redemption The 
learned Vakil also points out, that accord¬ 
ing to tho terms of tho mortgage-deed, tho 
only sum on which the intorest was chargeable 
was Rs. 1,000 so that the interest now allow- 

(1) or, lull. C.u. 771 ; 4 u. 1*. L. 11. (L.) 55 ; 8 L. 
-'00 ; (1022) A. I. 11. (L) 251 . 42 1*. I,. 11. 1;22 (F. JO. 

( 2 ) 48 Inil. Gas. 033 ; 101 1’. 11. 1018 ; 23 C. \V. N 
130 : 165 1*. W. R. 1913 (1*. 0 ). 
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ed should be on l|3 of that sum that is 
Rs. 333-5-4 and not on Rs. 600, as allowed by 
the lower Appellate Court. I think there is 
force in some of these contentions, though I 
do not think that they can render any material 
assistance to the respondents, because of the 
view I am going to take as to the period for 
whioh interest should be allowed. It is true 
that, on the facts found, there is nothing to 
show that there was any stipulation express 
or implied, in the mortgage-deed, for payment 
of post diem interest, and, therefore, suoh in¬ 
terest cannot bo claimed undor the oovenant. 
It is conceded, however, by the other side, 
that interest by way of damages can be al¬ 
lowed, and I think that Rs. 18 per cent, per 
annum would be a reasonable rate of interest 
in the present case. I see no reason why it 
should be allowed for only six years after tho 
oxpiry of the term of tho mortgage, and \ am 
of opinion that it should be allowed from the 
10th February 1894, when the torm of the 
mortgage expired, to the date of tho decree, 
i.c., 31st October 1918, or for a period of 24 
years and 8 months approximately. Tho sum 
on which it should bo allowed is Rs. 333-5-4 
that is 1|3 of Rs. 1,000 on which interest was 
to be charged according to the original contract. 
This would mean Rs. 60 per annum for the 
period above-mentioned, and comes to Rs. 1,430. 
I would, therefore, modify the decree of tho 
lower Appellate Court so that tho plaintiffs 
will got possession of l|3 of the land in dis¬ 
pute, on payment of Rs. 597-11-8 plus Rs. 500 
as interest at the stipulated rate for tho first 
six years plus Rs. 1,480 for the period of 24 
years and 8 months from 1894 up to the date 
of the deoree. They will also have to pay fur¬ 
ther interest at 12 per cent, per annum on 
Rs. 333-5-4 to tho date of payment. The ap 
pell ant will bo allowed his costs iu this Court 
against tho respondents, but the ordorB of the 
lower Appollate Court as to parties bearing 
their own costs in tho Courts below need not 
bo distumod under the circumstances of this 
case. Tho cross-objections fail and arc dis¬ 
missed but no order as to costs need be passed 
as regards the cross-objections. 

Shadi Lai, C. J. —l concur. 

K. s. D. Appeal allowed. 

Cross-objections dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Miscellaneous No. 63 

op 1924. 


April 26, 1924. 

Present :—Mr. C. M. Lobo, A. J. C. 


In the matter of AN ARBITRATION 

between Messrs. ADAMJI LUKMANJI, 
and Messrs. LOUIS DREYFUS & Coy. 


Arbitration Act UX of 189J), ss. 10 !&), 11 -Special 

Ca-sc _ Opinion of Court—Rcs-judtcata—Arbitrators, 

whether bound. 

Ths Order of the Court on an application by arbi- 
traior* under Aojtion 10 b) of tho Arbitration Act 13 
an opinion given by the Court in what is merely 
consultative jurisdiotiou and is uob a judgment or 
deoi'ion of the Court aud cannot, therefore, operate by 
way of rcs-judicata. 

Jn re Knight i£ Tabernacle Permanent Building 
Sncidv, (13)2). 2 Q.B. 013 : 02 L. J. Q- B 33: 4 R. 67; 
07 L. T. 103 : 41 W. R. 35; 57 J. P- 229, relied upon. 

Furthermore whoro ono of sevoral arbitrators has 
not joined iu soekiug the opinion of the Court, he 1* 
in no wav bound bv it on the priuoiplo otres-judteata, 
tho pirtie* to tho two prooeedings not being the same 

Finn of Jain N a rain Babulal v. Firm of Xaratn- 
d.is Jtinimal, 60 Ind Cu. 7 JO ; 16 3. L. R. 79; 
(1922) A. I. R. (3) 0, relied upon 


In India it is in the dhoretion of the arbitrators to 
bate a special cue for the opinion of the Court or no 
s they ohoo=e and tho Courts have no power to oom- 
el them to do so. 

If.howevor.au opinion is sought by them, that 
pinion is not in any case and in all the oiroum 
tauoes bindings upon them and they still r ,, 
ho final judges of law and fact and are not legacy 
ound to follow it. They may not lightly flout 
pinion so obtained for they would run the risk ot »» 

• g their award set aside on the ground of d sboneaty 
r immorality but there may exist specie offtl 
bancor which may not make it di^hone^ 
a their part not to act upon it. 

m '» KnijM * Tabernacle 

sit m 

Application by the arbitrators under aeohon 
0 (b) of tho Indian Arbitration Aot. 

Mr. Kimatra Bhojraj. for the Arbitrators. 

Messrs. T. G. Elphinston, Tolasing KhusM 
ing, for the Respondents. 
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JUDGMENT. —This is an application 
under section 10 16) of the Indian Arbitration 
AotlX of 1899 in which the arbitrators 
Messrs. Clayton and Crawford state a oase for 
the opinion of the Court in the matter of an 
arbitration between Messrs. Adamji Lukmanji 
and Messrs. Louis Dreyfus & Co. 

The matter oomes before me in the follow¬ 
ing oiroumstanoes. 

By a reference dated 30th August 1922 
Respondents I and II referred certain disputes 
pending between them and arising out of four 
contracts for sugar to the arbitration of 
Messrs. Clayton and Brachi. On 26th Febru¬ 
ary 1923 during the course of the arbitration 
the arbitrators Messrs. Clayton and Brachi 
stated a oase for the opiniou of the Court 
under seotion 10 (6) of the Arbitration Act. 
The matter J. Mis. 75 cf 1923 was disposed of 
by Madgavkar, A. J. C. with an opiniou dated 
22nd March 1923. Thereafter one of the 
arbitrators Mr. Brachi left for Europe and the 
appointment of a substituted arbitrator became 
necessary. Mr. Brachi being the appointo of 
Messrs. Louis Dreyfus & Co. Respondents I 
called upon them to appoint an arbitrator in 
place of Mr. Brachi and on their failure to do 
so they themselves proceeded to appoint 
Mr. Crawford to act as arbitrator on bohalf of 
Respondent II. Then followed an application 
to this Court J. Mis. 169 of 1923 by Respond¬ 
ent II. for revocation of the submission under 
Beotions 5 and 9 of the Arbitration Act. This 
application having been heard and dismissed on 
27th July 1923 the arbitrators Messrs. Clayton 
and Crawford proceeded with the reference. 
The points previously submitted for the opin¬ 
ion of tho Court havo again been raised before 
the Arbibrators-potitioners who find tho matter 
further complicated by tho rival contentious 
of the parties before thorn as to tho relovanco 
and binding effect of tho opinion expressed by 
Madgavkar. A. J. C. and referred to above. 
They now under section 10 (6) of the Arbit¬ 
ration Act, seek tho opinion of the C'-ourt on 
the following points. 

I. Whether tho petitioners are hound to 
follow the opinion of Mr. Madgavkar, A. J. G. 

II. Whother tho petitioners are bound to 
make their deoisiou on tho basis of that 

opinion. 


III. If so must or should tho said opinion be 
added to and form part of their award. 

Mr. Elphinston who appeared for the Res¬ 
pondent I first argued that Mr. Crawford 
being merely appointed by substitution for 
Mr. Brachi as an arbitrator the proceedings 
after his appointment merely continued from 
the point where the original arbitrators had 
left them, that all previous proceedings includ¬ 
ing the opinion of Madgavkar, A. J. C. were, 
therefore, binding on the subsituted arbitrator 
Mr. Crawford, and that all that there remained 
for the arbitrators to do was to make an award 
in accordance with and on the basis of the 
opinion so obtained. 

Mr. Elphinston was not able to refer me to 
any authority for this startling proposition, he 
merely relied on section 9 of the Arbitration 
Act and the order of Madgavkar A. J. C. in J. 
Mis. 169 of l.>23, I am unable to 6nd in seo¬ 
tion 9 anything which expressly or by implica¬ 
tion supports the proposition, that has been 
advanced. To my mind section 9 is confined 
to empowering parties to an arbitration to fill 
a vacancy which may ariso in certain contin¬ 
gencies in tho offico of Arbitrator. Nor is there 
anything in tho order of Madgavkar, A. J. C. 
in .7. Mis. 169 of 1923 which advances tho pro¬ 
position, Mr. Tolasing for Respondent II has 
urged that Respondent I havo no right to raise 
this point on this reference as it has uevaf been 
raised before tho petitioners. In the view 
that I have taken, it is soaroely necessary for 
mo to ontor upon tho question. 

Mr. Elphinston noxt argued that tho opinion 
recorded by Madgavkar, A. J. 0. was res judi¬ 
cata as betsveen Respondents 1 and II, that 
arbitrators wore clearly bound by gonoral 
principles of law, that tho doctrine of res 
judicata wa9 one of those goneral principles of 
law, that ovou a point of law could bo res 
judicata between parties, and that on those 
grounds tho potitiouors :were bound to follow 
the opinion of Madgavkar, A. J. C. On each of 
tho above propositions Mr. Elphinston quoted 
a list of authorities. 

Iu reply to this argumoub Mr. Tolasing has 
urged that tho principlo of res judicata is 
totally inapplicable in that tho ossential 
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ingredients for the application of that principle 
are entirely absent. lie urges that the parties 
are not identical the petitioners as arbitrators 
do not constitute a Court, there bas been no 
decision that could operate as res judicata. 
He relies on the case of Firm of Jai Narain 
Babul Lai v. Firm of Naraindas Janimal (1), 
in support of his argument. 

In my opinion Mr. Ekphinston’s proposition 
is entirely unsound. In the first place in order 
to attract the application of the principle of 
res judicata there must be a decision. Now 
under section 10 ( b) of the Arbitration Act 
the arbitrators have power to state a special 
case for the opinion of the Court on any 
question ol law involved. J. Mis. 75 of 1923 
was such an application and was concluded 
by an opinion of Madgavkar, A. J. C. Section II 
(3) of the Arbitration Act again reads “ Where 
the arbitrators or Umpire state a special case 
under section 10, clause (/-), the Court shall 
doliver its opinion thereon, and such opinion 
shall he added to, and shall form part of tho 
award.” Those are the only two sections of 
the Act relating to tho subject and in both 
these sections the order of the Court on an 
application by arbitrators under section 10 
(6) of tho Arbitration Act is described as an 
opinion. An opinion is not a judgmont or 
decision In re Knight and Tabernacle Perma- 
ment Building Society (2), and, therefore, one of 
tho ossoutial ingredients for the application of 
tho principle of res judicata is entirely absent. 
Then again tho parties to the two proceedings 
must bo the same and the case reported in 
Firm oj Jainarain Babulal v. Firm of Narain- 
das Janimal (1), though the ruliDg of a single 
Judge of this Court is sufficient authority for 
holding without furthor elaboration that in 
this caso the parties are not identical. 

The third and last point urged by Mr. El- 
phinston on behalf of Respondent No. 1 is 
that the petitioners are bound by the opinion 
by Madgavkar, A. J. C. in J. Mis. 75 of'1923 and 
failure on their part to follow it will neces¬ 
sarily involve misconduct vitiating tho award. 

13eforo discussing the law on this point it is 
important to note that on tho subject of the 
statement of a caeo by arbitrators for the 
opinion of tho Court there is an essential 

(!) r,r» 1 iid. Cas. 79b ; 1(1 6. L. R. 79 ; (1922) A. I. 
n. (S.) c. 

Uo (1892) 2 Q. B RlS ; 62 L. J. Q. B. 33; 4 R 
67 ; 67 L. T. 403; 41 W- it. 35 ; 57 J. R 229. 


distinction between the law as prevailing in 
India aDd the English Arbitration Aot of 1 b99; 
under the latter any referee, arbitrator, or 
umpire may at any stage of the proceedings 
under a reference and shall, if so directed by 
the Court or a Judge, state in the form of a 
special case for the opinion of the Court any 
question of law arising in the course of the 
reference. Under the Indian Arbitration Act, 
seotion 10 (fc), arbitrators < have power to 
state a special case for tho opinion of the 
Court on any question of law involved, but 
there is no means of compelling them to do so. 
As stated by Gopaldas in his Law of Arbitra¬ 
tion in India, “in England the Court can 
compel an Arbitrator to state a case, but the 
Courts in India have no such power. Clause 
(b) of section 10 leaves it to the discretion of 
the arbitrators to state a special case or not as 
thoy choose and the Court has no power to 
enforce its rulings or directions upon the 
arbitrators if they do not choose to follow tho 
rulings or obey the directions.” Now dearly 
this distinction must have an important bear¬ 
ing ou the effect, so far as the arbitrators aro 
concerned of an opinion on any question of 
law obtained from tbo Court by Arbitrators. 
If thoy oan legally bo compelled to obtain 
that opinion then it would seem that they 
are legally bound by the opinion when ob¬ 
tained; if it is merely optional to them to seek 
such an opiuiou it would appear that it has nob 
necessarily a binding effect upon them. But 
in the case ol In Be Knight and Tabernacle 
Permanent Budding Society (2), a decision of 
tho Court ol Appeal Bower, L. J. in dealing 
with the effect of au opinion obtained by an 
arbitrator under section 19 of the English Arbi¬ 
tration Act states as follows : 1 The seotion 
contemplates a proceeding by the arbitrator 
for the purpose of finding himself as to the 
course ho should pursue in the reference. H® 
does not divest himself of his complete authori¬ 
ty over the subject matter of the arbitration. 
He still remains the final Judge of 
Law aod fact. No doubt a fair and honest 
arbitrator would, in tho absence of spe¬ 
cial circumstances, be bound in honesty 
aud morality after taking tho opinion of b e 
Court to aot upon such opinion. If be did no , 
it would at any rate be a matter calling or 
explanation on his part. But the arbitra or 
is still clothed with the ficaj duty of determi- 



Vol. 79] 


INDIAN CASES 


989 


ADAMJI LUKMANJI, In re 


ning the oase. The opinion of the Court does 
not finally determine the case ; it only binds 
the arbitrator in honesty or morals to aot 
upon the law as the Court states it. There 
oould be no appeal from his decision because 
he did not do so, although it might be a 
ground for impeaohing his award on the 
ground of misconduct if he did not." This is 
direct authority that even in a case whore 
under 6eotion 19 of the English Arbitration 
Act an arbitrator could be compelled to seek 
the opinion of the Court, that opinion is not 
in any oase and in all oircumstances binding 
upon him and he still remains the final Judge 
of law and fact. Of course he may not lightly 
flout the opinion so obtained for he would run 
the risk of having bis award set aside on the 
ground of dishonesty or immorality, hut 
there may exist special circumstances which 
may not make it dishonest or immoral on his 
part not to act upon it. That under English 
Law the Jurisdiction of the Court in a refer¬ 
ence hy an arbitrator under section 19 of tho 
Arbitration Act is merely consultative is esta¬ 
blished by a number of authorities cited in 
Halsbury's Laws of England Vol. I. para. 976. 
The Annual Practice 1924, p. 2215, and Kus6el 
on Arbitration pp. 152, 153, Mr. Elphiuston 
relied on a passage in the dissenting Judgment 
of Vaughan Williams, L. J., in the oase of 
British I! estinghousc Electric and Manufac- 
toring Co., v. Undcrjround Elec tric liailway 
Company of London (3), in which tho learned 
Judge states "The arbitrator is entitled and in¬ 
tended by the Arbitration Act to act upon the 
answers given by tho Court to the questions 
! n the special case. Tho arbitrator is I think, 
bound but in any case entitled and intended to 
act upon them. 1 say intended because it must 
bo intended at least in every case in which the 
Arbitrator is directed by the Court to state a 
6 Peoial case aftor a refusal on his part to do 
so on the request of a party to tho arbitra- 
ion. Apart from tho fact that in that case 
e House of Lords on appeal did not uphold 
•ho Judgment of Vaughan Williams British 
Westinghouse Electric and Manufacturing Co., 

V- Underground Electric liy. (4), tho passage 
Quoted can hardly bo taken as an authority 
or the proposition that tho opinion of tho 

j3) (1912) 3 K. 13. 128. 

A. C. G73 ; 81 L. J. li. JLS. 1132; 107 L. T. 

; 66 s. J. 731. 


Court is in all oases binding on the arbitrator. 
Now this being tho law in England where as 
I have already stated arbitrators can be com¬ 
pelled under seotion 19 of the Arbitration Act 
to state a case it oan soarcely be argued that, 
in India, where it is wholly optional with 
arbitrators to state a case under section 10, 
(5) of tho Indian Arbitration Aot, the opinion 
obtained from the Court is final and binding 
on the arbitrators. And if suob opinion is 
not binding evon on the arbitrators who 
sought it much less can it bo binding on 
the petitioners in this case one of whom, 
Mr. Crawford, was not a party to the appli¬ 
cation in J. Mis. 75 of 1923. Whether tho 
petitioners will or will not follow tho opinion 
of Madgavkar, A. J. C., whether in tLo event 
they do not they would be guilty of misconduot 
or whether they would be able to justify their 
aotion are questions which it is neither neces¬ 
sary nor possible to enter into at this stage. 

I feel, no doubt, however, that the petitioners 
are not legally bound to follow that opi¬ 
nion. 

On the first point, therefore, I am of opinion 
that the petitioners are uot bound to follow 
the opinion of Madgavkar, A. J. C. 

On tho second point it follows that if the 
petitioners are not bound by that opinion they 
are not bound to make it tho basis of their 
decisiou. No answer is in the circumstances 
needed on tho third point. 

This reference is to bo returned to the peti¬ 
tioners as soon as possible with a copy of the 
opinion. 

I*, li. A. Answered accordingly. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1869 

of 1919. 

August 3, 1922. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Abdul 

Quadir. 

Firm RAM DYAL SHEO 
PER3H A D— Defendants— 
Appellants 
versus 

Firm GHAMANDI LAL 
NARAIN DAS Plaintiffs— 

Respondents 

Second appeal—New plea whether can be raised. 

A paint which ha^ not been taken in the pleadings 
and to which no reference has bean made in the 
Judgment of the Court below oannot be raised for the 
tirst time in seoond appeal. 

Second appeal from thodeoree of the Distriot 
Judge, Delhi, dated the 26th June 1919. 

Mr. Des Raj Sawhney, for the Appellants. 

Mr. Sardha Ram, for the Respondents. 

JUDGMENT. 

Abdul Quadir, J. — 1 This judgment will 
disposo of two cross-appeals arising out of one 
and the same suit. The partios are cloth 
merchants of Delhi The plaintiff firm 
purchased 30 cases of white shirting from 
tho defendant firm The preeeut dispute re¬ 
lates to 15 cases out of the said 30 cases. On 
tho Uth July 1917, tho defendants sent 
iuvoices and shipmeut patterns of 10 cases 
to tho plaintiffs. According to the terms 
of the contract between the parties, which 
was written on ■ a form, the conditions of 
which corresponded to those of tho form used 
by J. Ivhanna aud Co., it was necessary for 
tho purchaser to pay for tho goods on or 
before the duo dato or to return the draft 
connected therewith, in order to be entitled to 
claim tho insurance inouoy in case the 
goods wore lost. The ton cases in question 
containing piece-goods were sunk at sea aDd 
tho defendants wrote a lotter ou tho 13th 
July 1917 to tho plaintiffs informing them 
of this and asking them if they were willing 
to pay for the goods. They demanded a 


reply within three days. The plaintiffs replied 
to that letter the same day but at the time of 
making that reply they were undecided as to 
paying for the goods. After some further cor¬ 
respondence, they made up their mind to pay 
and sent Rs. 600 by a cheque on the 27th July 
1917, but the defendants refused to accept it, 
because it had been sent after the time original- 
ly allowed to the plaintiffs to make the payment. 
Another consignment of five cases met with a 
similar fate. The invoices and shipment pat¬ 
terns were sent to the plaintiffs by the defend¬ 
ants on the 6th August 1917, and the fact of 
the goods having been lost was communicated 
to them on the 10th September 1917 but 
the defendants did not write to say that they 
were ready to make any payment for tbe lost 
goods. Later on tbe defendants admittedly 
realised certain sums from tbe Insurance 
Company on account of the lo6b goods, which 
had been insured before being shipped. 

The plaintiffs brought a suit claiming the 
sums realised by the defendants, on account 
of the said 15 cases of shirtiDg. The Trial 
Court held that the plaintiffs bad failed to 
comply with condition No. 6 of tbe indent 
form and wore not entitled to the insurants 
money and their claim was accordingly dismis¬ 
sed. They appealed against this deoiBion and 
their appeal was accepted in part by the learn¬ 
ed District Judge. He held with regard to 
the first lot of ton cases, that as the defend¬ 
ants had practically repudiated the terms of 
the contract as regards the insurance, it was 
not'necessary that any actual tender of money 
should have been made to them and that it 
was sufficient for the plaintiffs to show their 
readiness to pay the money. He, therefore, 
granted them a deoreefor Rs. 921-13-6, which 
were found to be due to them on account o 
the insurance money relating to the lot of ton 
oases. With regard to tbe five cases, however, 
he held that " the plaintiffs made no attempt 
either to tender the money or communicate 
their readiness to tender it” and deoides t 8 
the plaintiffs wore not entitled to any 
as regards this second lot of goods. Agai n 
this deoision each of the parties has P re 
a seoond appeal to this Court and we 
heard Mr. Des Uaj for the defendants, again 
the decree of Rs. 921-13-6 passed in favour 
the plaintiffs aud Lola Sardha Ram ot . 
plaintiffs, who urges that Rs. 665-13- 



Vofc. 79] 


INDIAN CASES 


991 


ASMATI BIBI V. SAIMUDDI PATHAN 

should have been decreed in favour of the 
plaintiffs. I think, however, that both these 
appeals must fail. 

Mr. Des Raj argues that the letter of the 
plaintiffs, dated the 15th July, 1917, from 
whioh their readiness to pay has been inferred 
does not amount to a tender in law, and the 
plaintiffs not having paid for the goods 
before the due date are not entitled to the 
insurance money according to tho terms 
of the contraot between the parties. The 
decision against the defendants, however, 
is ba6ed on the repudiation of the contraot 
by them, and in view of that finding by 
the lower Appellate Court, which is a find¬ 
ing of fact, and whioh cannot be disturbed in 
seoond appeal, I hold that the decision of 
the learned District Judge with regard to the 
lot of ten cases is oorrect and the claim of the 
plaintiffs regarding the same has been rightly 
deoreed. 

Lala Sardha Ram, in his appeal regarding 
the lot of 5 cases contends that actual tender 
of money is not necessary and refers to 
Sriram Bupram v. Madangopal Gower than (1), 
but that is a case in which the plaintiffs proved 
that they were ready and willing to carry out 
their part of the bargain, while in the present 
oase the learned District Judge has come to 
the conclusion that so far as this lot was 
concerned the plaintiffs did not show any 
readtnoss to pay the money. This again is a 
finding of fact and concludes Lain .Sardha 
Ram’s second appeal. 

The learned Vakil for the plaintiffs tried to 
raise some new points in this Court. One of 
them was that olause (6) of J. Khanna and Co.’s 
indent form did not govern tho agreement 
between the parties as tbo terms of the con¬ 
tract were modified by a written agreement. 

I find no reference to this theory of tho 
original contract having been modified either 
iu the judgments of tho Courts below or in the 
pleadings of the parties and cannot allow this 
oow point to be raised in second appeal. 

Another point to which ho has drawn our 
attention is that tho plaintiffs had paid Rs. 300 
to tho defendants as profits realised by them 
on the 21st August 1917, by selling tho lot of 
fi oases to a firm called Makhan Lai Ilazari 

U) 30Q. 863 ; 6 Doru. L. R. 4«3; 8 C. W-N. 25 
I* • C.). 


Lai, before they knew of the loss of goods at 
sea, and this sum they were entitled to recover 
from the defendants in any case. He refers 
to a letter of the defendants in which they ex¬ 
pressed their willingness to repay this money 
to the plaintiffs. The plaintiffs appear to be 
in the right, so far as this sum of Rs. 300 is 
concerned, but I do not see how I can give a 
decree for that sum to the plaintiffs in second 
appeal, when no suoh relief was asked for by 
them in the Courts below. The sum is not 
claimed anywhere by the plaintiffs in their 
pleadings and cannot bo allowed to them in 
this case. 

Both the appeals are, therefore, dismissed 
with costs. 

Shadi Lai, C. J.—I concur that both 
the appeals should be dismissed with costs. 

K. S. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 296 

of 1922. 

March 26, 1922. 

Present :—Mr. Justice M. N. Mukerjoo. 

Sreemati ASMATI BIBI and others— 
Defen da nts — A ppell a nts 
versus 

SAIMUDDI PATHAN— Plaintiff- 
Respondent. 

Muhammadan Law—Conjugal rights, restitution of, 
— Wt/e, if to establish cruelty such as would justify 
divorce—Ill-treatment, simple oliastisemcnt if amounts 
to—Inability, to maintain wife, if ground for separa¬ 
tion. 

Under tho Muhammadan Law where the wife seeks 
to resist the enforcement of a claim for restitution 
of conjugal rights, it is not nece*sray for her absolute¬ 
ly to e*tablish that there was oruelty suoh as would 
justify a divorce from her husband. It is enough if 
she prove* that there has boou ill-treatmout of some 
sort which would oreate in her an approhension as 
to her life or safoty. 

Simplo chastisement of the wife by tho husband 
does not amount to suoh cruelty or ill-treatment as 
would bo sufficient to oreate a reasonable apprehen- 
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sion that her life, health or safety would be en¬ 
dangered on her return to the husband. 

Mere inability to maintain the wife is no ground 
for separation under the Hanafi Law- 

Appeal against the decree of the Sub-Judge, 
1st Court, Tipperah, dated the 22nd September 
1921, reversing the decree of the Muneif 5bh 
Court, Comilla, dated the 17th December 
1920 

Facts.—This appeal arose out of a suit 
for restitution of conjugal rights. The wife 
set up in defence the plea of divorce in the 
exercise of the authority delegated to her by 
a Kabilnama The Muneif dismissed the 
suit hotdiDg that the husband was Dot main¬ 
taining tho wife for a long timo and although 
the stipulation in tho Kabilnama that he must 
reside in his iathor-in-law's house was void, 
still the plaintiff used to ill-treat hie wifo in 
various ways and there was breach of the 
marriage obligation on the part of the husband, 
he was not entitled to any assistance from 
tho Court. On appeal the Subordinate Judge 
found that the ill-treatment complained of, was 
nothing more than simple chastisement for 
correction and that the terms of the kabil¬ 
nama had not been violated and consequently 
decreed the suit. The defendants appealed. 

Baba Gopal Chandra Das, for the appel¬ 
lant:— 1 The learned Subordinate Judge had 
not considered the quostion of illtreatmoDt from 
the point of viow of what constitutes ‘ legal 
cruelty.’ The findings of tho learned judge 
may not be sufficient to establish oruelty in a 
suit for divorce but, it was sufficient for the 
purposes of defence in a suit for restitution 
of conjugal rights. Tho nature of oruelty 
necessary to be proved was quite different in 
the two oases. 

Tho casos of Moonshc Buzloor Rahim v. 
Shumsunnessa Begum (1), Hamid Hussain v. 
Klibra Begum (2), Husain Begum v. Md. 
Rustam Ali Khan (3), cited and disoussod. 

Moreover tho 3rd olauso of \A\o Kabilnama, 
makes it necessary that the husband shall not 

ll) 11 M I A. 551 at p. 558 ; 8 W. K. P. C. 3; 

2 .Suth P. C. J. 59; 2 S *r. P. C. J.59, 20 E.R. 203. 

(!) 41 lad. Ca* 128; 40 A. 391; 10 A. L. J. 132. 

(3) 2'! A. 22 2; 4 A. L- 60 ; A. W. N (1307) 27. 


leave the house of the father-in-Law. ‘Para- 
bash’ there has no connection with domioil 
at all. It means that the husband who was 
becoming a ghur Jamai shall not leave the 
father-in-law’s house. The husband has how¬ 
ever, deserted the wife and has not maintained 
her for the last 18 months. The ill-treatment 
coupled with the desertion of the wife and 
breaoh of the marriage contract is a sufficient 
defence to a suit by the husband as a plaintiff 
for the restitution of conjugal rights. 

Babu Upendra Kumar Ray for the Respon¬ 
dent.—It is significant that in the Talahiama 
which has been exhibited in this case, ill- 
treatment was not made a ground of divorce 
at all. The allegations there were that the 
husband was not maintaining the wife and had 
left the father in-law’s bouse. The learned 
judge’s 6ndiog is that the cruelty was not made 
out but the ill-treatment amounted to mere 
ohasti6ement for correction. In view of this 
finding the alleged ground of cruelty fails. More¬ 
over the inability of maintaining a wife or des¬ 
ertion or refusal to maintain, is not sufficient 
for au order of separation. Amcor Ali’e Maho- 
medan Law, Vol. 2, p. 453. Tho provision 
about rosideuce in the fathor-in-law’s house 
is void in law. Cases of Abdul Pirojkhan 
Nabib v. Hussanbi (4) and Imam Ali v. 
Ar/aiunnessa (5), oited. 

JUDGMENT. —This appeal arises out of 
a suit for restitution of oonjugal rights in 
which the plaintiff the husband, after being 
unsuccessful in the Court of first instance, 
has obtained a decree in the lower Appellate 
Court The Defendants are the appellants in 
this Court the defendant No. 1 being the wife. 
The two grounds put forward in the appeal 
on behalf of tho appellants arise upoD a clause 
in the Kabilnama which has been specified 
therein as the third clause. That clause runs 
thus : “Condition No. 3: I shall not abase 
my wife or beat her and I shall not go 
to parabash without her permission nor 
shall I marry agaio.” The learned Vakil 
appearing on behalf of the appellants has con¬ 
tended, first, that, although the learned Subor¬ 
dinate Judge has found that tho ill-treatment 
if any, wbioh may bo taken to have been 
proved as having been oaused by the husband 

(4) G Bom. L. R. 729. 

(5) 21 Ind. Cas. 87 ; 18 0. W. N. 698. 
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to the wife does not amount to suoh cruelty 

as would entitle the wife to divorce her hus- our . ° wn > 0 ^ whioh one of the moat reoent ex¬ 
band still there ahould be a finding by the positI ° n \ 8 fch « following “ There must be 
learned Judge on the question aa to whether ac ^ ua violenco of suoh a oharaoter as to 
there was suoh ill-treatment although it may 0 udanger personal health or safety ; or there 
not amount to oruelty in the eye of law, as ™. U0 k be a reasona hle apprehension of it. ” 
would be a sufficient defence in a suit for Thereafter, at p. 612 will be found the follow- 
restitution of oonjugal rights. Secondly, it has further observations. If, however, it 

been contended that the learned Subordinate panted fc hat, according to Mohemedan law 
Judge has been in error in interpreting tho !| be husband may sue to enforce his right 
expression “ I shall not go to Parahash ” and ** . custody of his wife’s person and 
that he is wrong in holding that it only means la ^‘ " her defence be oruelty, she must 
that the husband shall not go to other coun- ^ r ? Ve 0rU6 ^y °f the kind just described, 
tries without the permission of the wife or V* y no moans follows, that she has not other 
that he shall notdomioilein the lands, without < M°f' ces k° the suit whioh would not be admit- 
her permission and that, as a matter of fact, [® d by ? ur ^oolesiastical Courts in a suit for 

the expression substantially means that the the restitution of conjugal rights.” Further on, 

husband would not desert the wife. It is eir hardships at p. 615 made the following 
further said, that, if it was found that the obse r va tion : It seems to them clear that if 

husband did not maintain the wife for a period or u 0 lty in a decree rendering it unsafe for the 

of about eighteen months or so, it should W1 f 0 to return to her husband’s dominion were 

have been held, upon the oircumstances of established, tho Court might refuse to send 

the case, that there was such desertion and Pr ba °k- It may be too that gross failure 
that there was a breach of the aforesaid con- by . * . husband of the performance of the 
dition and, on that ground, the learned Judge obligations which the marriage contraot im- 
should have refused a decree for restitution P° SCB on him for the bone6t of tho wife might, 
of conjugal rights. lf P r 0 P e «dy proved, afford good grounds for the 

.... , „ , , refusing to him tho assistance of the Court.” 

‘ »• refor ® noe fc0 the firsfc of these con- Now, it is quite dear upon these observations 

5 r r!* no ® . has boeD P laccd U P° U tho thafc - in a case where tho wife seeks to resist 
□eo.sion of the Privy Council in tho case of the enforcement of a claim for restitution of 

? aheem v - Shumsonissa conjugal rights, it is not necessary for her 
61 1 3 , Cerfca, ° P a0fia R es a PP 0a nng at pp. absolutely to establish that there was cruelty 

“ and bia o* fc . he r °P°rt have been relied such as would justify a divoroe from her 
upon as authority for tho proposition that husband but that it is enough if she proves 
* is not absolutely necessary to resist that there has been ill-treatment of some sort 

Hiafc re8fclfcufclou of oonjugal rights, whioh would create in her an apprehension as 

an the lll-treatmont should bo of such dos- to her life or safety. This principle has also 
option as would amount to cruelty suffi- been recognized in tho case of Hamid Husain 

lisM 60 r a ’ n a divorco undor tho En ^' v - Kuhra Begum (2), in a case whioh has also 
u law. Their Lordships at p. 611 quoting been relied upon by tho learned Vakil appear- 
o ll&laya observod as follows as to per- ing on behalf of tho appellants. It will bo 
sonarviolence there aro certain passages in seen that in that case, tho lower Appellate 
e riedaya which, founded on a text in tho Court was required to como to a finding upon 
or an, imply that the husband may use it two issues that were framed by theHigh Court 
or correction ; but this right of corporal in a suit for restitution of oonjugal rights, 
astisament is expressly said to “ be restrict- Tho issues framed were (1) “It is proved that 
to the condition of safety”; and it may the defendant has in the past been subjeot- 
ii Questioned whethor thoso authorities go cd to ill-treatment, physical or montal 
rp«VS ! eDKfc i of fc hc L'utwa at p. 14 of the by tho plaintiff” ?—(the plaintiff thero being, 
dd 7? Vol ‘ n ‘ Book VI1, Ch ‘ 6 - fcho husband and the defendant the wife); and 

of Jk ?., he Mohomedan law on a question (2> ' On tho caso as a whole, is the Court of 

wonl i 18 W 1 cruelty botween man and wife opinion that the defendant has roasanable 
ouiu probably not differ materially from grounds for believing that hor health and 

* 0—126 
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safety would be endangered if she returned to 
her husband's custody ?” The lower Appel¬ 
late Court upon the evidence in the oase came 
to the finding that there had been a good deal 
of ill-treatment short of physical cruelty and 
recorded the opinion that, by return to her 
husband’s custody, tho defendant's health and 
safety would bo endangered. The High Court 
hav’ng regard to those findings refused to in¬ 
terfere with the deoree which the lower Ap¬ 
pellate Court had passed dismissing the 
plaintiff's suit. The next case relied upon 
with regard to this contention is the case of 
Eusaini Bcqum v. Mohammud Bustam Ali 
Khan (3), where tho following proposition of 
law was laid down. "In a suit for resti¬ 
tution of conjugal rights tho parties being 
Muhomedans, if the defendant raises a plea 
of legal cruelty, tho faots to be proved to esta¬ 
blish such a plea are similar to those which 
must be proved to establish a similar pies 
under tho English law. But in a suit for 
restitution brought by the husband miscon¬ 
duct on the plaintiff falling short of legal 
cruelty may be aground for tho Court refusing 
reliof. Thus where the plaintiff apparently 
only brought his suit on account of his wifo 
having filed another suit against the plaintiff’s 
father and in his plaint accused his wife 
of immorality of the most serious bind a charge 
which he totally failed to substantiate, it 
was held that the Court would bo justified in 
refusing him relief,” and, on tho general faots 
of tho case, also, it having been found that the 
defendant had reasonable grounds for believ¬ 
ing that her health and safety would be 
endangered if she returned to her husband’s 
house, tho Court refused to grant a deoree for 
restitution of conjungal rights. There can he 
no doubt, however, that the principle enunciat¬ 
ed by tbe learned Vakil appearing on behalf 
of tbe appellants is well settled. Judging by 
that principle, let us see what tbe findings of 
tbe learned Subordinate Judge in the present 
case amounts to ? Do thoy really dispose of 
the questions which tho learned Judge had to 
try or is it necessary that there should be a 
remand in order to enable him to come to a 
proper finding on the questiou as to whether, 
ah bough legal cruelty has not beon establish¬ 
ed, there was such ill-treatment on the part 
of tbe husband as would justify a refusal on 
tbe part of tho Court to grant him a decree 


for restitution of conjugal rights? In order 
to appreciate tbe nature of the cruelty or the 
ill-treatment that was alleged in the oase, it 
is necessary to refer to the ili-treatment 
which is said to have formed the justifica¬ 
tion for the first defendant’s executing the 
Talakttama nob that she is precluded 
from proving any other sort of ill-treatment 
in the suit but for seeing exactly what 
her case was. It would appear from the 
Talaknama which has been proved in this case 
and marked as Ex. B that there the defend¬ 
ant No. 1 stated this:” At present, I 
am passing my days in great difficulty and 
am suffering great trouble for want of 
food and raiment and you have left me and 
gone away to a different place and you are 
not maintaining me and you are also not tak¬ 
ing me”. That being the allegation in the 
Talnknama which, according to the defendant 
No. 1, formed the justification for the execu¬ 
tion on her part of the document, it is rather 
strange that in her defence to the present suit 
she would put forward othor sorts of ill-treat¬ 
ment as justifying tho divorce. Be that as 
it may, it has been found by tho learned 
Subordinate Judge that the evidence with re¬ 
gard to this cruelty as it stands when analys¬ 
ed amounts to simple chastisement onoe or 
twice”. The learned Judge also finds that it 
is impossible to believe that evidence. If that 
bo the finding of the learned Judge on the 
question of oruelty or ill-treatment, then 
there is soarcely any room for the appellant’s 
contention noted above. Furthermore, even 
it it was proved, it oannot be said to be suoh 
cruelty or ill-treatment as, in the light of the 
decisions to whioh I have referred, would be 
sufficient to create a reasonable apprehension 
in the mind of the defendant No. 1 that there 
would he any danger to her life,health or safety 
in oase she has got to return to her husband. 
I, therefore, think that the finding of the learn¬ 
ed Subordinate Judge with regard to this ques¬ 
tion is sufficient for the purpose of disposing 
of the defenoe based on the ground of ill" 
treatment or cruelty that was taken by the 
defendant No. 1 to resort the plaintiff’s olaim 
for restitution of conjugal rights. 

Now, with rogard to the second contention, 

I am not prepared fully to agree in tbe inter¬ 
pretation whioh the learned Subordinate Judge 
has given to the expression “ I shall not go to 
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“ Parabash ” without your permission". The 
learned Judge says that it means that the 
husband was stipulating not to go to a different 
place and acquire a domicile in other lands. 
Judging from the words appearing in the docu¬ 
ment, it seems to me that the two parts of this 
olause one to the effeot that the husband will 
not go to Parabash and that he will not 
marry again are interrelated being joined by 
the letter “O” and stand aloof from the other 
conditions in that olause from which they are 
separated by the word “ebong” and that the 
real meaning of this expression is that the hus¬ 
band was stipulating that he would not marry 
again and live at a different place, without 
the permission of his wife. That interpreta¬ 
tion seems to be more in consonance with 
the oiroumstanoe of the case, inasmuch as the 
husband was admittedly a Khana-damad, 
that is to say, a ghur Jamai and it might have 
been in the contemplation of the parties that 
the husband might not marry again and go to 
live in the house of his other wife abandoning 
the present defendant No. 1. Be that as it 
may, nothing has been proved in this case 
upon the findings of the learned Subordinate 
Judge to justify the inference that there was a 
desertion of the wife by the husband. All 
that has been found is that, for about eighteen 
months, the husband did not maintain the 
wife. That would not amount to desertion 
m the eye of law, and, as lias been pointed out 
by the learned Vakil appearing on behalf of 
the respondent, inability to maintain the wife 
is no ground for separation under the Hanifi 
B»w. “ A wife under the Hanifi rules, cannot 
obtain an order for separation either for 
desertion or inability or refusal to maintain 
ber.” (See Amir Ali’s Mohomcdan Law, third 
Edition, vol. II, p. 453). The learned Subor¬ 
dinate Judge has found that there was no 
proof of breaoh of any of the other conditions 
mentioned in the KaJjilnama and that none of 
the grounds mentioned in the Talaknama or 
in the written statement of the defendant 
No. 1 as being the ground justifying ber refusal 
to live with her husband have been made out. 
In my opinion, the learned Judge was right in 
passing a decree in favour of the plaintiff. I 
would, therefore, dismiss this appeal with 
costs. 

M. b. Appeal dismissal. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1727 of 1919. 

April 5, 1923. 

Present :—Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

CHIRANJI LAL and another—Defend¬ 
ants—Appellants 
versus 

DOST MAHOMED— Plaintiff- 
Respondent. 

Contract Act (IX o / 1872) s. 18 — Under influence— 
Mortgage—Need of money—Compound interest—Inter¬ 
est, high rate of—Donee from mortgagor's widow, 
whether can object. 

Urgent need of money on the part of a borrower 
does not of itself placo the lender in a position to 
dominate his will the meaning of section 16 of the 
Contract Aot. 

Sunder Kccr v. Rai Sham Krtshen, 81 C. 150 ; 84 
I. A. 9; 17 M. L. J. 43 ; 11 C. W N. 219; 9 Bom L. R. 
301 ; 2 M. L. T. 75 ; 4 A. L. J. 109 ; 5 C. L J. 106 ; 
(P. 0.), followed. 

There is nothing inherently wrong or oppressive in 
an agreement for the payment of compound interest, 
nor R tbo more fact of the rato of in forest being high 
sufficient to raise a presumption of undue in¬ 
fluence. 

Balia Mai V. Ahad Shah , 48 Ind. Ca3. 1 ; 124 P. R. 
1918 ; 85 M. L. J. Gil; 16 A. L. J. 905 ; 28 O. W N. 
238 ; 25 iM. L- T. 55 ; 160 1'. W. R 10 8; 29 0. L. J. 
105; 1 U. P. L. R. (P. C.) 25 ; 21 Bom L. R. 558 P. C.; 
Bolakc Mai v. T. G. lie res, 151 1*. L. R. 1901; 9G P. R. 
1901 ; followed. 

A donee from the mortgagor’s widow is not entitled; 
to the Oijuities which existed iu favour of the mortga¬ 
gor and it is not therefore, open to him to plead that 
tho contract (f mortgage is bad for indue influence. 

Aziz Khan v. Duni Chand, “0 Ind. Cas. 812 : 305 
P. L. K. 1913 ; 195 P. W. K. 1913, relied on. 

Appeal from the decision of tho District 
Judge, Ilissar, dated tho 10th May 1919. 

Mr. Teh Chand, for the Appellants. 

Mr. Sham Lai , for the Respondent. 

JUDGMENT.— Iu 1896 tho lurid in puifc 
wub mortgaged by tbo plaintiff's lather-in-law 
Imam Ali to tbo defendants' uncle Mupi Bam 
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for Rs. 480. After Imam All’s death his 
widow in 1917 made a gift of the land to the 
plaintiff, who now sues for redemption. The 
mortgage-deed provided that the mortgagor 
would remain in possession of the land and 
pay interest annually at the rate of Rs. 1-9-0 
per cent, per mensem. In default of such pay¬ 
ment the mortgagor was to deliver possession 
to the mortgagee and pay him interest less 
the amount of the profits of the land, and, in 
case of failure to pay the interest, he would 
be liable to pay compound interest. There 
was also a stipulation that the mortgagor 
would redeem the land by payment of the 
principal interest, and compound interest with¬ 
in threo years, otherwise the land would be 
deemed to be 6old to the mortgagee, hut the 
conditional sale clause was struck out by the 
Deputy Commissioner in 1903 under section 9 
of the Land Alienation Aot. 

The question is as to the amount payable 
to defendants, who in the first Court claimed 
Rs. 18,194 on aocouut of interest and 
oompound interest in addition to the prin¬ 
cipal sum of Rs. 480. The Courts below 
have concurred in finding that the mortgage 
was brought about by undue inllueuce. The 
Subordinate Judge hold that, as the defend¬ 
ants’ lather had taken possession of the land 
soon after the mortgage, the defondants were 
not entitled to the interest and oompound in¬ 
terest whioh they claimed, and he allowed, on 
account ol interest, an amount equal to the 
amount of the principal, and passed a decree 
for redemption on payment ol Rs. 960. The 
District Judge on appeal hold that the defend¬ 
ants were entitled to simplo interest at the 
rate of Rs. 1-9-0 per cent, per mensem. lie 
found that the mortgagee obtained possession 
of the land in 1903 and that the profits 
amounted to R6. 450, and deduotiug this sum 
from the amount of interest and adding the 
principal, he enhanced the amount payable to 
the defendants to Rs. Si,010. The defendants 
have preferrred a second appeal to this Court. 

The lower Appellate Court's finding as 
to undue influence cannot be supported. 
In the tir6t place, the mortgagor of his 
own accord delivered possession of the land 
to tho mortgagee and novor protested that 
there had been any undue inllueuce. In 
tho second place, the plaintiff, never al¬ 
leged undue influence in hie plaint or ob¬ 


jected to the terms of the mortgage, and, in 
aot, he recognised the terms as binding, but 
pleaded, that after the principal, interest and 
the compound interest had been allowed for, 
there was a sum of Rs. 1,200 due to him. 
The plea of undue influence was an after¬ 
thought on the part of the plaintiff's pleader, 
who, when examined after the defendants had 
filed their pleas, said that owing to the famine 
prevailing at the time of the mortgage, the 
plaintiff was under the undue influence of the 
defendants. He did not set forth the facts 
whioh constituted undue influence, and the plea 
wa6 obviously wrong, as the plaintiff was not 
the person who mortgaged the land and the 
defendants were not the persons to whom it 
was mortgaged. It was indeed not open to the 
plaintiff ’s pleader to set up such a plea whioh 
was inconsistent with the plaint. Besides this 
it would not be open to the plaintiff himself to 
plead that the oontraot is bad for undue influ¬ 
ence as he is only a donee from the mort¬ 
gagor's widow and is not entitled to the 
equities which existed in favour of the mort¬ 
gagor, Aziz Khan v. Duni Chand (1). 

There Is moreover no evidence to support 
the finding. The learned District Judge says 
that 1896 was a year of famine and that the 
mortgagor was obliged to borrow in order to 
support himself and his family, aod he points 
out that only Rs. 101 out of tho mortgage 
money were paid to the mortgager in cash, 
the rest of the consideration being made up of 
debts due to the mortgagee. Taking all the 
circumstances into consideration he oonoludes 
that the mortgagee dominated the mortgagor's 
will and took an undue advantage of his 
embarrassing financial position. With this 
view we oann.ot agree. It has been held by 
their Lordships of the Privy Council in Sunder 
Koer v. Bat Sham Krishen (2) that urgent 
need of money on the part of the borrower 
does not of itself place the lender in a position 
to dominate his will. They have also held in 
Balia Hlal v. Ahad Shah (3) that there is 

(1) 20 led. Cad. 812; 905 V. L. R. 1913; 195 P. W. 

R. 1913. 

12) 81 C. 160 ; 34 I. A. 9 ; 17 M. L. J. 439 ; 11 O. W.K 
249 ; U Bom. L R. 301 ; 2 M. I> T. 75 ; 4 A. L. J- 109; 

5 C. D. J. 10G (P. O). 

(8) 48 Ind. Cas. 1 ; 124 P. R. 1918; 35 M- L. J. 614 
16 A. Ii J. 905 ; 28 O. \V. R. 238 ; 25 M. L. T. 56 ; 180 
P. W. R. 1918 ; 2*J 0. L. J. 165 ; 1 U. P. L. R. (P- 
26; 21 Bom. L R. 668 (P. O.) 
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nothing inherently wrong or oppressive in an 
agreement for the payment of oompound 
interest. The rate of interest in the present 
oase was not exorbitant, and the mere fact of 
its being high would not be suffioient to rise a 
presumption of undue influence, Bulaki Mai v. 
T. G Eeres (4). The terms of the mortgage 
oannot be regarded as unconscionable, and the 
onus is on the plaintiff to show that undue 
influence was exercised. It is to be observed 
that the mortgagor was a lu.mbardar of the 
village and was not an ignorant zemindar or 
a man whose faculties were enfeebled by old 
age. The lower Appellate Court has cited four 
rulings, of which one is quite irrelevant, an¬ 
other is a misquotation, and the other two are 
distinguishable from the present oase. We 
hold that the plaintiff has entirely failed to 
prove that any undue influence was exeroised. 

It is contended on behalf of the plaintiff 
that the mortgagee’s right to interest ceased 
from the time when he obtained possession cf 
the land. But this contention is opposed to 
the terms of the mortgage-deed, and the con¬ 
ditions with regard to interest were in no way 
affected by the fact of the conditional sale 
olause being struok out. 

In this Court as well as in the lower Appol- 
late Court the defendants have not asked for 
the amount which they claimed in the first 
Court,.but have limited their olaim to Rs. 6,710. 
To this they are entitled, and we accordingly 
dismiss the plaintiff’s appeal and, acoept 
jog that of the defendants, we alter the deoree 
to one for possession of the land in suit on 

payment of Rs. 6,710. The plaintiff will pay 

the defendants’ oosts throughout. 

Zt K - Appeal allowed. 

(4) 90 P. B. 1901 ; 151 P. L. R. 1901. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 43 op 1924. 

April 9, 1924. 

Present'. —Mr. Justioe Daniels. 

TOTA RAM— Petitioner 
versus 

PANNA LAL— Opposite Party. 

Civil Procedure Code (Act V of 1909), s. 151, scope 
of—Application beyond time, admission of—Inherent 
power of Court. 

Seotion 151 of the Civil Procedure Code is cot 
inteuded to override the express provisions of tho 
law. On the other hand it is intended for cases f«r 
which the strict letter of the law provides no remedy. 

Where the law provides a period of limitation for a 
particular olass of applications, the Court oannot 
admit them beyond time by applying Beotion 151 of 
the Civil 1’rooodure Code. 

Joshi Shib Prakash v Jhinguria, 78 Ind. Cas. 416 ; 
46 A. 144 ; Ajodhya Mahtrn v. Piiul Kuar, 65 Ind. 
Cas. 341 ; 1 l’at. 277 ; (1922) Pat. 61 ; (1922) A. I. K. 
(Pat.) 479 ; Bi'ssa Hal v. Kesar Singh, 58 Ind. Cas. 
789 ; 1 L. 863 ; Bhaiising v. Choganiram Hurchand, 
45 Ind. Cas. 652 ; 42 R. 363 ; 20 Bom. L. R. 343 ; 
Ramchandra Govind Tliamare v. JuyuntaRavji, 59 
Ind. Cas. 715; 45 B. 503 at p. 507; 22 Bom. L.R. 1409; 
Krishnaswamy Naidu v. Chengalraya Naidu, 76 Ind. 
Cas. 836 ; 47 M. 171 ; 18 L W. 370 ; 45 .M. L. J. bl3 ; 
93 M L. T. 207 ; (1924) A. I. R- (M) 114 ; Sabitri 
Thakurain v. Sari, 60 Ind. Cas. 274 ; 48 O. 481 at p. 
491 ; 40 M. L. J. 308 ; (1921) M. W. N. 169 ; 19 
A. L. J. 281 ; 48 I. A. 76 ; 33 C. L. J. 307 ; 26 0. W. 
N. 557 ; 28 Bom. L. K. 681 ; 14 L. W. 362 ; 3 U. P. L. 
R. (P.C ) 67 (P. C.), relied on. 

Civil revision from the order of tho Munsif, 
Haveli, Aligarh, dated the 26th January 1924. 

Messrs. P. L. Banerji and S. N. Gupta, for 
the Appellant. 

JUDGMENT. —This is an application 
for revision of an order passed by ^the 
Court bolow restoring an application., for 
cancellation of a sale. The application!was 
originally dismissed for default. The appli¬ 
cation to restoro was not made within the 
time allowed by law. Tho Court bolow 
has, however, allowed it in the exorcise of its 
inberont powers under seotion 161 of the Code, 
lb is established by ample authority that 
section 161 is nob intended bo override the 
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express provisions of law. In other words 
where the law provides a period of limitation 
for a particular class of application the Court 
cannot ignore the provisions of the law of 
limitation by appealing to section 151 of the 
Code. That section is intended for cases 
for which the striot letter of the law provides 
no remedy. This was the view taken by 
this Court in a very reoent oase, Joshi Shib 
Prakash v. Jhinguna (1). There are also 
decisions of the Patna Ajodhya Maht 0 n v. Pliul 
Kuar{ 2) Lahore, BissaMal v. Eesar Singh (3) 
Bombay, Bhausing v. Chaganiram Bur chand 
(4) and Bamchandra Govind Thomare v. 
Jayanta Bavji (5), and Madras Erishnasamy 
Naidu v. Chengalraya Naidu (6) High Courts 
to the same effect. There are observations 
to the same effect in the judgment of their 
Lordships of the Privy CounoLl in Sabitri 
Thakurain v. Sari (7). 

I aooordingly set aside the order of the 
Court below. The application for cancellation 
will stand dismissed with costs in both 
Courts. 

n. h. Order set aside. 


(1) 78 lud. Caa. 416; 46 A. 144. 

(2) 65 Ind. Cas. 341 ; 1 Pat. 277 ; (1922) Pat. 61 ; 
(1922) A. I. R. (Pat). 479. 

• 8) 53 Ind. Caa. 789; 1 L. 063. 

(4) 45 Ind. Caa. 562; 42 B. 363; 2C Bom. L. R. 
348. 

(6) 69 Ind. Ca?. 715; 46 B- 608 at p. 607; 22 
Bom. Ij. R. 1409. 

(6) 76 Iod. Caa. 636 ; 47.11. 171 ; 18 L. W. 870 ; 
45 M. L. J. 813; 83 11. L. T. 207; (1924) A. I. R. (M.) 
114. 

(7) 60 Ind. Cas. 274; 48 C. 481 at p. 491; 40 M. 
L- J. 808; (1921) M. W- N. 159; 19 A. D. J. 281; 48 
I. A. 76 ; 33 C. L. J. 807 ; 25 C. W. N. 657 ; 23 Bom. 
L. R. 681; 14 L. W. 382; 3 U. P. L. R. (P.C.) 57 (P.C.). 


LAHORE HIGH COURT. 

Second Civile Appeal No. 1881 of 1919. 

April 16, 1928. 

Present: —Mr. Justice Campbell and Mr. Jusbioe 

Moti Sagar. 

THAKUR DAS and another— 
Defendants—Appellants 
versus 

BISHAN DAS— Plaintiff—Respondent. 

Limitation Act {IX of 1903) Sch. I, Arts. 67,85— 
Mutual account, what art—Creditor arA debtor—Cash 
advances and repayments in kind — Accotint, natuie oj 
—Suit to recover balance — Limitation. 

An aooount is said to be mutual within the mean- 
ing of Artiole 85 of sohedule I of the Limitation Aot 
when there are transactions on eaoh side creating in¬ 
dependent obligations on the other When the tran¬ 
sactions oreate obligations on one side only, those on 
the other being merely oomplete or partial dis- 
charges of suoh obligations, the account oannot be 
said to be mutual. 

Casa-law discussed. 

When it was found that tbo transactions between 
the parties whore those of oreditor and debtor and 
that the defendants borrowed money from the plaint¬ 
iffs and sent thorn commodities, the prooeeds of which 
were applied to re-paying oash loans, and the ac¬ 
counts disolosod no independent obligations on both 
sides or occasions for mutual demands. 

Held (l) that the acoount was not a mutual one 
within the mening of Artiole 85 of Schedule I to tho 
Limitation Aot. 

(2) that the case wa3 governed by Artiole 67 of 
Sohudule I to the Limitation Act. 

Seoond appeal from the decision of the 
Distriob Judge, Lyallpur, dated 4th July 1919* 

Mr. 31chr Chand, for the Appellants. 

Mr. Tek Chand, for the Respondent. 

JUDGMENT—The main question in 

this second appeal is one of limitation. 

The plaintiffs sued the defendants on aco0 ^ 
claiming Rs. 1,450. Tho suit was instituted 
on the 30th of August 1918. The 
showed a balance struck of Rs. 361- 
in favour of tho plaintiffs on the 7tb of 0 
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1970 corresponding wibb the 20th of May, 
1913. Thereafter the aocounts oontinued 
for another year and ended with a total in 
favour of the plaintiffs of Rs. 832-9-0. No 
second balanoe was struok formally. Interest at 
1 per cent per mensem was claimed bringing the 
amount in suit, as already stated,up to 
Rs. 1,450-0-0. 

The Trial Court gave the plaintiffs a decree 
for Rs. 1,210 made up of Rs. 832-9-0 principal 
and Rs. 377-7-0 interest. This order was 
affirmed on appeal by the learned Distriot 
Judge. 

The defendants have pleaded from the out¬ 
set that the plaintiffs were their commission 
agents ; that the account was an open, ourrent 
and mutual account within the meaning of 
artiole 85 of the Limitation Aot, and that the 
olaim was, therefore, time-barred since the 
limitation period under article 85 is three years 
from the oloee of the year in which the last 
admitted or proved item is entered. 

Both the Courts below concurred in holding 
that the artiole applicable was article 57, for 
which the period is six years under the 
Punjab Loans Limitation Act of 1904, the 
balanoe being treated as an acknowledgment 
starting a fresh period of limitation under sec¬ 
tion 19 of Act IK of 1908. 

The finding recorded by the learned Dis¬ 
triot Judge is that the transactions between 
the parties wore those of creditor and debtor 
and that the defendants were borrowing money 
from the plaintiffs and wore sending them 
commodities, the proceeds of whioh were ap¬ 
plied to repaying cash loanp. He held that the 
accounts disclosed no independent obligations 
on both sides or occasions for mutual demands 
an d, therefore, that the account was not a 
mutual one ard article 85 did not apply. 

In second appeal apart from an objection 
r ®garding the award to the plaintiffs of interest 
to which reference will bo made later, the 
contentions of the appellants aro confined to 
the point of limitation. Diioan Mehr Chand 
!° r the appellants has arguod, firstly, that the 
balance of the 20th of May 1913, does not 

a ncot in any way tho previous dealings bet¬ 
ween the parties and neither croates a fresh 
Cfcuso of action nor establishes tho relation of 
borrower and lender in respect of each account. 
Secondly, he asks us to separate from the rest 


of the aooount three transaotions in whioh the 
plaintiffs bought wheat in the market and 6old 
it on the defendants’ behalf to Louis Dreyfus 
and Co. at a lower price than that for which 
it was purchased. Two of these transaotions 
were previous, and the third was subsequent, 
to the striking of the balance. Diwan Mehr 
Chand refers to a statement made before issues 
in the Trial Court by Diwan Chand the plain¬ 
tiff’s agent that the plaintiffs had aotedas the 
defendants' commission agents in these 
transactions and he contends on the strength of 
what was ruled in Manghi Ram v. Ram Saron 
(1) that they fall under artiole 83 as con¬ 
tracts to indemnify. As for the remainder of 
the account Diioan Mehr Chand arguos that 
its form shows it to have been mutual, open 
and current within the meaning of article 85. 

The rulings relied upon by Diwan Mehr 
Chand on his first point regarding the offeot 
of the balanoe are Ganpat v. Daulat Ram (2), 
Pala mil v. Tula Mai (3) JasRam v. Attar 
Chand (4). Mr Tak Chand, for the plaintiffs, 
has argued with much ingenuity that those 
authorities aro obsolete. He points out that 
all three have a common source in Chowksi 
Humutlal Harivulubhdas ▼. Chowksi Achrut- 
lal Harivulubhdas (5), which was aftorwards 
affirmed in Shankar v. Mukta (6), and he 
has referred u« to a later Bombay case, 
Yasudeo Anant v. Ram Krishna Rao (7), where 
the decision in Shankar v. Mukta (6), that an 
acknowledgment cannot form the basis of a 
suit, has been held to have been virtually 
overruled by their Lordships of tho Privy 
Counoil iu Maniram Seth v. Seht Rup Chand, 
(8), a case not roferrod to in any of tho Punjab 
rulings. Wo do not think it nocossary to 
pursuo this line of reasoning sinoe iu our 
opinion, wo aro bound in second appeal by 
oortain findings by tho lowor Appellate Court 
which render the offeot of tho balance of slight 

(1) 2G Ind. Cas. 415; 23 P. R. 1015; 213 P. W. 
R. 1911 ; ICO P. L R- 1015 

i-31 r.a P. R. 1001 : 1-23 P. L R. 1004. 

(3) 11 1 p. R 1003 ; 20fi P. W. R. 1008. 

( 1 ) 30 lad. 0,*9. 401 ; 10 P. R. 1016 ; 178 P. L. R. 
1015 ; lie P. W. R. 1015. 

(5) 8 B. 104 ; 4 lad. Deo. (N. S.) 503. 

(f.) 22 II. 513 ; 11 lad. Deo. (N. S ) 923. 

(7) 24 B 8 14; 2 Bora L R. 122; 12 lad. Deo. (N. 
S ) 705. 

(8) :I3 C. 1047; 1 C L. J. 04; 8 Bom. L. R. 501 ; 10 
O. W N. 874; 1 M L. T. 109; 8 A. L. J. 625; 1« M. L. 
J. 300. 2 N L. R. 130; 3j I. A. 166 (P. 0.). 
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importance, except foi the purposes of 
section 19 of the Limitation Act. 

The learned District Judge had held in effect 
after considering the evidence and the accounts 
that the grain and other produce, the price of 
which is shown in the plaintiffs’ accounts to 
the credit of the defendants, were sent by the 
latter to the former not for commission sale 
but as re payment of cash loans. This is a 
finding of fact. It is true that in a case, which 
has some points in common with the present 
case and which is reported as Ratan Chand 
Jtoala Das v. Asa Singh Bogha Singh {9), it 
was held that while the simple relation 
of creditor and debtor existed between the 
parties in regard to the cash advanoed by 
the plaintiffs to the defendants, the relation 
of principal and agent existed between the 
defendants and the plaintiffs in regard to the 
sale of the former’s grain. In that oase article 
85 was held to apply to the accounts in suit 
but the facts are not precisely the same. 
The learned Judge of this Court who 
delivered the Judgment remarked that if it 
was Bhown that the plaintiffs had made ad¬ 
vances to the defendants and that the defend¬ 
ants from time to time sent them consign¬ 
ments of grain in part payment, article 85 
would not apply. He observed, however, 
that the plaintiff had admitted in the witness- 
box that the defendants were grain dealers 
and that he was their commission agent and 
further that the defendants’ grain usod to lio 
at his shop foif more or less long periods after 
which he used to soli it and deducting his 
commission and other charges, used to credit 
the balance to the defendants’ account. In 
the present case Dixoan Mohr Chand wishes 
us to hold contrary to the lower Appellate 
Court that tho plaintiffs throughout the deal¬ 
ings were commission agents for tho defon- 
ants. At the same time he contonds that 
wo must view the accounts as a whole and 
that wo should not determine the relationship 
between tho parties by reference to ono or 
two particular items. This contention is not 
quite consistent with his original argument 
that tho three transactions with Louis Drey¬ 
fus and Co. should he separated from the 
others hut in our opinion it is the correct 
view. 

Of 69 Ind. Cub. 669; 8 U. P. L . R. (L) 9; 26 P. W. 
R. 1921. 


As regards the sales to Dreyfus and Co. of 
wheat purchased by the plaintiffs on the in¬ 
structions of the defendants, the defendants’ 
present assertion that there were transactions 
in which the plaintiffs acted as their commis¬ 
sion agents is inconsistent with their original 
plea in the Trial Court that they had not 
authorised the transactions. We cannot say 
that the lower Appellate Courb came to a 
decision contrary to law in regarding the 
transactions as mere inoidents in the process 
of repayment of money borrowed by the 
defendants. 


The other sales recorded in the account 
were of the defendants’ own wheat, oobton. 
etc., sent by them to the plaintiffs. The 
charging of arliat against the defendants 
does not in itself prove the plaintiffs to 
have been commission agents. For all that 
wo know the arhat may have been paid to 
third parties in the same way as other 
miscellaneous charges, such as those for 
weighment, obviously must have been paid 
and we have no reason to suppose that this 
point was overlooked by the learned Distriob 
Judge. The isolated ocoasioo on which the 
balance stood on the defendants’ side for one 
day has been considered and explained by 
him. The plaintiffs may have been under the 
obligation to accounb for the produoe reoeived 
by them, but a creditor is always obliged to 
account. The learned Distriot Judge is not 
shown to have disregarded anything indicating 
the existence of independent obligations on 
both sides. 


Wo do nob think it necessary to notioe all 
the other numerous authorities oited before 
us since the nature of the particular aooounts 
in question must always be the determining 
factor and no precisely identical oase has been 
put before us. On the view that he. takes 
of the facts the learned District Judge is sop- 
ported by Shine Gowda v. Fernandez (10). and 
Ishar Das v. Harkrixhen Das (11). 1° ^ aS 

Ram v. Attar Chand (-1) quoted by Dexvan 
Mehr Chand the contost was merely bet¬ 
ween article 85 and article 64 and the 
dealings between the parties are describe 


(10) Bind. Gas. Hi; 84 M. 618; 8M. L. 
(19111.1 M. W. N. 1 ; 21 M. L. .1. 391. 

(11) 35 Ind. Cas. 677 ; 148 P. W. R. 191®; 
E. 1917. 


T. « 9 ; 
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as being "of various kinds.” In Doger Mai v. 
Mula (12) ib bad been admitted thab bhe 
aocounts had been mutual and to start with 
the plaintiffs bad supplied goods as well as 
cash to the defendants. In Imart Lai v. Lai 
Chand (13), the balanoe had shifted fre¬ 
quently. 

The test of a mutual acoounb is set forth, 
among other authorities, in the case on which 
the defendants most strongly rely, Ratan 
Chand Jwaler Dasv. Aza Singh Bogiia Singh 
(9). An aocounb is mutual when there aro 
transactions on each side oreating independent 
obligations on the other, and, where the trans¬ 
actions create obligations on one side only those 
on the other being merely complete or partial 
discharges of such obligations, the account is 
not mutual. Applied to the faots of the pre¬ 
sent case this test vindicates the deoision of 
the lower Appellate Court that Artiolo 85 does 
not govern the suit. As for Article 83 the 
acoount, as we have stated already, has to be 
taken as a whole. The case cited for the 
defendants in this connection Mangi Ram v. 
aam Saran Das (1), was not one in which a 
jew items were extracted and treated separate¬ 
ly, but the decision was given on the whole 
aocounb. 

The second point argued in appeal is in 
regard to interest. The rate at whioh interest 
has been added to the principal in tho deoree 
was not attaoked in the appeal to the District 
udge and the grant of future interest at 6 
Per cent, per annum is an exorcise of discre¬ 
tion with whioh wo aro not disposed to inter¬ 
fere. 

The appeal fails and is dismissed with 

costs. 

z< K> Appeal dismissed. 

R ( 1920 54 Ind ‘ Ca8 ' 453 : 17 P * w * R ' 1020: 9 l> - L - 

Cas 715 ; 75 P. R. lulO ; 90 P. W. R. 
1910 ; 124 p. L. R. loio. 


ALLAHAHAU HIGH COURT. 

Second Civil Appeal No. 954 op 1922. 

May 7, 1924. 

Present : Mr. Justice Daniels and 
Mr. Justice Noave. 

CHETAN SINGH and another_ 

Plaintiffs—Appellants 
versus 

^ARTAT SINGH and others—Defen- 
dan ts—Respon dents. 

, Lr } w ~ Jo * n t f nm *' , y— B rothers and sotis- 
M °rtgagc by brothers-Mortgage by managing members 

^-Presumption—Sutt on mortgage—Sons, whether 
necessary pa rites. 

Where all the adult members of a joint Hindu 
family appear on the reoord as plaintiffs or dofendanta 
it is a legitimate presumption that they are acting 

as. managers on behalf of themselves and of the 
minor members. 

JUV'r 1 *! Sinnh ' 15 Tnd Cas. 198: 84 A. 

J A ' b t' j 44: Kr, h,:a Tcwari v. Bishnath 

MliedoD 6 lDd ’ C ° 8 ' 892 ' 34 A ' 615; 10 A - L - J - 217. 

In a suit.on a mortgage executed by oertain bro. 
thors forming along with their sons a joint Hindu 
faml y. an objection was takon that the sens also 
MJould have been joined as parties. On the day 
howover, ti e latter were added as parties the suit 
against them stood barred by limitation. The Court 
accordingly dismissed the entire suit. There was no 
allegation m tho plaint that tbo brothora wero being 
Rued as managers. On appeal 

HcW, that it should bo takon that the brothers 
were being sued as managers and that tho sons were 
sufficiently represented by their fathers and tho suit 
ought no* to have been dismissed. 

Flari Lai v. Manman Kunwar 15 Ind. Oaa. 1Q6 • 
84 A. 519 ; 9 A. 1 j. J. 819, followed. 

Appeal from a decree of the District Judge 
Shahjahanpur, dated tho 18th April 1922. * 

Mr. N. P. Asthana, for tho Appellants. 

Mr. Gulzari Lai, for the Respondents. 

~~ Th - is is an a PP° al lj y 

the plaintiffs in a suit for sale on a mort¬ 
gage. Tho mortgago was oxeouted in the 
year 1908 by three brothors the first two 
of whom aro dofendents Nos. 1 and 2 and 
tho mother and heir of tho third is defen¬ 
dant No. 3. The proporty mortgaged > was 
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joint family property. On an application 
made by the defendants during the pendency 
of the suit the defendants Nos. 6 to 10 who 
are the sons of defendants Nos. 1 and 2 the 
original mortgagors were added as parties. At 
bhe time when they were so added more than 
twelve years had elapsed from the date when 
the mortgage-money became payable. On this 
ground both the Courts below have dismissed 
the entire suit w-ith reference to O. XXX.IV, 
r. 1, of the Code of Civil Procedure. 

In appeal to this Court it is contended, as it 
was contended in the Courts below, that the 
added defendants are sufficiently represented 
in the suit by their respective fathers who are 
admittedly the managing members of the 
joint family. This plea is supported by the 
Full Bench ruling in Bari Lai v. Munman 
Kunwar (1). Tho same view was followed 
shortly afterwards in Madan Lai v. Kishen 
Singh (2). in a case in which tho mortgagor 
was plaintiff; and in Krishna Jiva Tewari v. 
Bishnath Kahoar (3) it was further held that 
where all the adult members of a joint Hindu 
family appear on the record as plaintiffs or 
defendants it is a legitimate presumption that 
they aio acting as managers on behalf of 
themselves and of tho minor members. 

We find it impossible to distinguish the pre¬ 
sent case from Bari Lai v. Munman Kun¬ 
war. (l) All the matorial circumstances are tho 
same. The suit was brought against the origin¬ 
al mortgagors. Objection was taken that the 
Eons ought to have been joined. At the time 
when the objection was taken a suit against the 
sous would havo been barred by limitation. All 
these circumstances are present in tho case be¬ 
fore us. The learned District Judge has 
attempted to distinguish tho case on the ground 
that it was not foimally stated in the plaint 
that tho defendants were being 6ued as mana¬ 
gers. A perusal of the judgments in Ilari Lai 
v. Munman Kunioar makes it sufficiently 
clear that this allegation was equally absent 
from the plaint in that case. As here it was 
at the instance of the defendants that the 
question whether the sons were represented 
by tLeir fathers was raised, Following tho 
ruling in that oaso we hold that the Courts 
below wore wroDg in dismissing the suit. The 

(1) 15 led. Ca*. 1-26 ; 34 A- 519; 9A.L J. 819. 

(2) 16 led Cas. 15*3 : 34 A- 572 I) A. L. J. 814. 

(B) 1G Ind. Cas. i>92 ; 31 A. 616 ; 10 A. L. J. 217. 


Trial Court deoided all the issues before it 
except the issue of legal necessity. That issue 
must now be tried. 

We accordingly seb aside the decrees of the 
Courts below and remand the case through the 
lower appellate Court to the Court of 6rBb 
instance for decision after coming to a find¬ 
ing on the remaining issue. Costs here and 
heretofore will abide the result. 

N, h. Case remanded. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER'S COURT. 

First Civil Appeal No. 4 op 1922. 

January 8, 1924. 


Present Mr. Baker, J. C., and Mr. 
Ilallifax, A. J. C. 

Sir G. M. CHITNAVIS and others- 
Defendants - Appellants 
versus 

NATHU SAO— Plaintiff—Respondent. 


Hindu Law— Time-larred dibt of father—Son, lia¬ 
bility of-Civil Procedure Code [Act V of 1908), 
O XXI, r. 63 ; 0 . XXlll, r. 1 — Limitation Act (IX of 
1908) Sch. I, Art. 11 —Objection to attachment-With¬ 
drawal of objection — Order without investigation— 
Declaratory suit — Limitation. 

A Hindu son is under no obligation to pay a time- 
barred debt of his father and hie estate is not liable 
to be sold for the payment of euoh a debt. 


iubramania Aiyar v. Gopala Atyar, i Ind.Cae. 898, 
M. 308 ; 8 M. L. T. 321 ; 20 M. L. J. 688j Haro 
pul v. Paraganda, 39 Ind. Cas. 23 ; 41 B. 347 , 19 
aa. L. B. 09, relied on. 

Ihowdhury Chut tarsal Singh v. The Government, 3 
R. 57, distinguiehod. 

’be period of limitation for a suit to 
er under O. XXI. r. 03 of the Civil Procedure Coda 
.ne year, even if the order is passed without any 
ea'iigation or consideration of the merits of 
im or objection. 

'enkaturatnam v Ranganayakamma, 48^ !nd- 
i 270; 41 M. 985 ; 24 M. L. T. 197 ; (1918) M- 
599; 8 L. W. 292; 35 M.L. J. 886 {FB.V.Nogeiidra 
l Chofcdhury v. Kant Bhusan Deis » 44 loa. 

>; 45 U. 785; 28 C. W. N. 875. followed. 
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Bat where the objeotion is withdrawn and the pro¬ 
ceedings are dropped in oonsequenoe the order is equi¬ 
valent to one uoder 0. XXIII .t. 1 ol the Code grant¬ 
ing permission to withdraw with liberty to institute 
fresh prooeediDgs and is not under 0. XXI, r. 63 of 
the Code so as to bar a subsequent suit not institut¬ 
ed within one year. 

Appeal against the decree of the Additional 
Dietriot Judge, Nagpur, dated the 16th 
November 1921, in Civil Suit No. 21 of 1919. 

Messrs. V. Bose, W. R. Puranik and A. D. 
Alande, for the Appellants. 


agents of the plaintiffs who managed the 
affair, and Khusbal Bai (P. W. 17J herself. 
Each of these witnesses was subjected to a 
cross-examination of portentous length of 
which the result could not possibly have 
been more than a lew variations or contradic¬ 
tions as to details which would not affeob 
their credibility in the least, and was muoh 
more likely to bo what it was in facb, a very 
complete confirmation of the truth of their 
story of meticulously proper and formal attes- 


Messrs. R. B. N. G. Bose, D. W. Kathalay 
and K. V. Vazalwar, for the Respondent. 


JUDGMENT .—This was a suit brought 
by Nathu Sao Lad of Elliohpur for the en¬ 
forcement of a mortgage by foreclosure. The 
mortgage was executed on the 15th of April 
1915 on behalf of the first defendant Bbagwan 
Sao Lad, who is still a minor, by bis mother 
Khusbal Bai. The property oovered by it is 
a house and kotha in Nagpur, and a kjtha aud 
two malik makbuza fields (9'43 and 9'08 aoros 


in area) at Saoli, a village about eight miles 
from Nagpur. The first two matters men¬ 
tioned in the petition of appeal of four of 
the defendants aro simplo and do not need 
any long discussion. The Grst appellant Sir 
Gangadhar Rao Chitnavis was impleaded as 
the ninth defendant on the ground that cer¬ 
tain other defendants had purchased portions 
of the mortgaged property at sales in execu¬ 
tion of deoreos aud had subsequently 6old 
them to him. An unnecessary finding was re¬ 
corded in the judgment of the lower Court 
that the ninth dofeudaub bad failed to prove 
those transfers by production of the sale- 
deeds; the decree however gives him the 
right to redeem. The first ground of appeal 
is that this finding is wrong, bub that, in view 
of the decree, is more unnecessary than the 

finding itself ; it was expressly abandoned in 
this Court. 


The second matter is the due attesta- 
J^on of the execution of the mortgage bond. 

is was formally denied by some of the do- 
endants but admitted by Khusbal Bui for 
erself an d for her son. The witnesses ex¬ 
amined to prove due compliance with all the 
ormalitioB of attestation wore Veshwaut Kao 
larabha (P. W. 1) the petition writer who 
W . r ° te ^‘6 deed, Rabun Sao Lad (P. W. 2) otio 
(p t« 6 a ^ e ®ting witnesses, Lakshmau i’uranik 
w . 4) and Onkar Sao Lad (P. \V. 13), 


tation. 

The sole reliance of the appellants is on 
statements made on the same subject in 1917 
by the two attesting witnesses, in the course 
of proceedings to which reference wifi be mado 
later. Copies of these depositions are filed as 
Exhibits IX D. 4 and IX D. 5. If they are 
read entirely by thomsolves it is possible to 
misunderstand them into statements that the 
execution was nob duly attested, though even 
that is not oasy. That possibility is, however, 
completely excluded by the statements now 
made by the witnesses, e6pooially those in 
oross-examination. Tho oai lior depositions 
are short but did not really differ in any 
of the details then givon from tho muoh 
fuller statements now made, which oxplain 
the ambiguities in them duo to their short¬ 
ness. At the most, tlieso two statements 
would furnish reaeon for disbelieving the pre¬ 
sent statements of the two attesting witnesses; 
they aro not substantive evidenoe. Even if 
they directly contradicted the present state¬ 
ments, it would be manifost from tho ovidonoe 
of tho other witnosses and from the deposi¬ 
tions now mado by tho two witnesses them¬ 
selves that they were false. It is boyond 
doubt that tho execution of tho mortgage bond 
by Khusbal Bai was duly attested according 
to law. 

Tho whole consideration of blio mortgage 
is the amount of debts due to tho plaintiff on 
long standing curroub accounts by Ganga Sao, 
father of the minor Bliagwan Suo, aud Gauga 
Sao's younger brother .Jaman Sao. They form¬ 
ed a joint Hindu family with Bliagwan Sao 
till they both died iu January 1915, Jaman 
Sao on tho 12th and Gauga . no on the 14th, 
during an epidemic of plague. Tho mortgago- 
deed was executed just three months lator, 
and, apart from the pleas of trust and agency, 
it is admitted that recovery of tho amounts 
duo ^9 the balance of the aocouuts was then 
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barrod by time, unless the accounts were 
mutual as well as open and current. There 
are two accounts, the first in the name ot the 
younger brother Jaman Sao, who was bill his 
death an agent of tne plaiutitf and Gomaskta 
or Manager of his cloth shop in Nagpur. He 
kept an account as between himsolf and the 
plaintiff, beginning from November 1896 (.Ex¬ 
hibit P. 2) and continuing till his death in 
January 1915, or just over eighteen years. 

This account opens with a credit of the 
amount of Jaman Sao's pay for one year, 
aDd all through there is no other item of 
credit except a very few of small sums not ex¬ 
ceeding ten rupees. There was never a balance 
in favour of Jaman Sao, and it is poriectly clear 
that he was merely drawing agaiust his salary. 
It is true that an aceouut may be " mutual ” 
although the balance is always ona way, 
provided tho partios contemplated that it 
might shift to the other sido at times, but 
here the fact that practically the only credits 
to Jaman Sao aro his wages and 6till more 
the fact that for so long us eighteen years 
there was never once a balance in his favour 
prove beyond doubt that tho parties never did 
contemplate anything ol the sort. 

Put the whole situation is explained by 
Onkar Sao (P. MV. 13) the plaintiff's own Head 
Munim, who inspected the Nagpur shop 
and audited tho accounts at loasb once a ye ar, 
lie speaks on bcbull of the plaintiff himself, 
and is recoidcd as saying : " 1 found Jamansa 
used to borrow from this Nagpur shop moneys, 
and at tho end of every year there was a bal- 
auoo against him in the accounts ol tho shop as 
debts duo from him. i used to tell all these 
balaucoB every year to my Malik. Malik 
behoved in him and lieuoo ho did not say 
anything. The balance was thus due from 
him every year and continued up to lii6 death.” 

In cross-examination this witness added: 
‘Jainanea's pay was Its. 600 per year. He 
never took Ins pay regularly per year in ouo 
lump 6um. He uso i to. borrow much more 
in excess, every jtar. 1 used to make reports 
overy year, hut Muiik did not object us he 
was a confidential servant. No iu~u was jot 
made from tsic) plaintiff. No iulen&t was 
charged, as Malik hud exempted him tmeu 
interest. Tho wore no debit Uuusuotioas in my 
Jdahk's naino, credit to Jamansa. In my 


presence Malik did not ask him to pay his 
duos. Malik asked me to dun him and I dunned 
him 25 or 30 times at least. When I was hard 
against him, he used to go to Malik and satisfy 
him. Every time I asked him to give 
him a promissory note or Huzu or bond, and 
every time he said that if Malik asked him 
he would give one. I never asked him to 
give a mortgage deed. He never gave a ruzu 
or promissory note to me. He went to my 
master aud satisfied him. I asked him several 
times why he borrowed so much. He said 
he had purchased fields and built a Eotha and 
houses. 1 did not enquiro what were his 
annual family expenses. He bad no family 
esbato at all to begin with." 

Even without this clear statement of the 
position by the plaintiff’s own representative 
it would he impossible to suppose that Nathu 
Sao was borrowing money from the man he 
employed to look after his branch shop in Nag¬ 
pur, who owned no property at all when ho 
entered his service. It is hardly necessary 
to mention the pica taken hero us well as in 
the lower Court that, tho position cf Jaman 
Sao in respect of this account was that of a 
Truetoo or of an Agent ; be was obviously 
nothug of the sort. Tho recovery of 
Rs.10,378-11-0 of thedobt of Rs. 12,000 wkioh 
formed the consideration for tho mortgage was 
therefore barred by time when the mortgage 
was executed. 

Another matter of primary importance that 
has been loft clear out of sight is that this ac¬ 
count was Jaman Sao’s private aud separate 
account. Guuga Sao, the lather of the minor 
had nothing whatever to do with it, and nei¬ 
ther ho uor the minor was liable for the 
excess over his salary drawn by Jaman Sao. 
Their shares in the property might possibly be 
eo liablo if it were proved that the whole 
property had boon acquired by means of those 
overdraws, hut that has certainly not been 
proved nor even definitely alloged. Now on 
Jaman van's death, which occurred two days 
boloro Ganga Sao's, neither his brother nor 
l,ib nephew, who became owners of his share 
iu the property by survivorship, became liable 
lor the debt as his legal representatives under 
section 53 ol the Civil Procedure Code afl 
Jaman Sao was nob an ancestor of oitber o 
them. This debt therefore, wbioh is more 
than six-sevenths of the total ooneiderabion 0 



Vor.. 79] 


INDIAN rJASBP 


1006 


OHITNAVIS V. NATHU 8AO 

the mortgage, was never a debt due by the 
minor’s father at all. 

The comparatively small balance of 
Rs. 1,621-5-0 was due on a separate account 
whioh was kept in the name of Gangasa only, 
though it was really the account of the joint 
family consisting of both brothers. It was 
opened in November 1901, beginning with a 
debit against the family of Rs 510, aud ran 
for just over thirteen yoars. The two bro¬ 
thers owned a shop of their own for the sale 
of doth and groceries, and took goods for it 
from the plaintiff's shop aod also supplied 
goods from it to the plaintiff’s shop on 
oooasion. This account showed a balance 
in favour of the two brothers at the 
end of only the second, fourth and fifth 
years of the thirteen during which it ran. 
The plaintiff’s agent Ookar Sao (P. W. 13) 
says: Gangasa aud Jamansa wore joint. 

Jamansa wa9 Kart.i. Gangasa was cider. He 
was not aotivo at all. Jamansa did all work and 
business and hence he was Karla of the 
family." It seems therefore that any credit in 
this account would bo regarded only as going 
to balance the debits in the other. But even if 
the account in Gauga Sao's name is to bn treat¬ 
ed as entirely sepaiato, the three apparently 
accidental credit balances will not even indi¬ 
cate mutuality. The pica of agoncy or trustee¬ 
ship is even less applicable to “ Gangasa’s ” 
aooount than to “ Jamansa’s ”, and it must 
be hold that the recovery of the whole of tho 
debt which formed tho consideration of the 
mortgage was barred by timo when the 
mortgage was executed. 

Now, though the decision really affects 
less than one-seventh of the total consi¬ 
deration of tho mortgage, it has still to bo 
decided whether tho alieuation of tho minor’s 
estato was justified by tho fact that it was 
mado for the payment of his father’s debt of 
which the recovery was barred by time, that 
is to say whether a son is bound to pay such 
a debt under tbo Hindu Daw. It has been 
consistently held that lie is not. This pro¬ 
position was takou almost for granted without 
discussion by tbo Madras High Court in 
Subramania. Aiynr v. Gopala Aiynr (1) and by 
“he Bombay High Court in Karo (J -pal v, 

Paraganda ( 2 ). 

U) 7 In.l. Cai. 899 ; 33 .U 309 ; 8 M. Tj. T. S21 ; 90 
«• L. J. 633. 

W 53 Ind. 0»8. 23 ; 41 B- 347 ; 19 Bom. L. U 69. 


In Dal ip Singh v. Kundan Lai (3) tho 
Allahabad Court went further and held 
that s Hindu father cannot himself revive a 
time-barred debt of his own so as to authorise 
him to alienato his sod’s share iu the joint 
property for its satisfaction, because there is 
no legal necessity for the revival of tho debt. 
If the father’s own powers of alienation were 
in question, this decision might be found to go 
too far in view of that of the Privy Council in 
Sahu Ram Chandra v. Bhnp Singh (4), and of 
the remarks in the Madras caso just mentioned 
as to the continued existence of a debt even 
after its reoovery by suit is no longer possible. 
We are not however concerned with that, but 
the propusitiou that a Hindu is under no obliga¬ 
tion to pay a time-barred debt of bis father’s 
was also mentioned incidentally as beyond 
controversy in Sahu Ham Chandra v. Bhup 
Singh (4). The appellants in that case sought 
to enforce agaiust tho sons of one Bhup Singh 
a mortgage executed by Bhup Singh alone for 
money lent to him, and their Lordships said : 

Except under tho mortgage all other remedios 
havo long ago disappeared, and the appollauts 
rear it up and claim under it uow, there be¬ 
ing no right in them to invoke tho dootrino of 
tho pious obligation to discharge tho debt in¬ 
curred by Bhup Singh, becauso that debt as 
such cannot bo successfully sued for." 

The only ca^e mentioned ou the other siuo 
is that of Chowdhy Chutlarsal Singh v. The 
Government (5). That was decided as loug 
ago as I860 and does not state anything like 
the proposition in support of which it is oitod. 
The matter seems to rest ou the fairly 
obvious principle that even if a raau’s father 
owed a sum of money at ono timo but cannot, 
or could not if lie woro alivo, bo compelled to 
pay it now, either becauso bo has paid it or 
becauso the recovery is barred by timo or for 
any other roason, the man himself cannot bo 
oompolled to pay it, nor could it be called 
ovon bis pious duty as a Iliudu to do so. In 
this view it must bo hold that tho considera¬ 
tion of tho mortgage was not such as to justify 
any alienation of tho ostate of the minor 
by his guardian. 

(9) 19 Iu 1. Css. 726 ; 95 A. 207 ; 11 A. L. J. 244. 

( I) 3J 1 ud. Can. 2-0 ; 39 A. 437 ; 21 C. W. N. 690; 

1 1*. L W. 557; 15 A L. J. 137; 19 B:>m. L. R. 498; 26 
O. I*. I. 1; 33 M L. J. 14 : <19172 M. W. N. 439; 22 
M. L. T. 22 ; G Tj W. 213 ; 14 I. A. 126 (P. O.). 

(5) 8 W. R. 57. 
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In the lower Court it was pleaded for 
the seoond, third and fourth appellants, 
Hira Sao and his two sons, that the suit on 
the mortgage was barred by time against them 
and in respect of the portion of the mortgaged 
property in their hands, by reason of an 
application made by the plaintiff under Rule 
58 of Order 21 of the Civil Procedure Code 
and dismissed more than one year before he 
filed the present Buit. Hira Sao obtained a 
decree against the minor Bhagwan Sao as 
the legal representative of his deceased 
father, and in execution of it attached and 
brought to sale the kotha in Nagpur and the 
kotha in Saoli, which be purchased himself. 

On the 3l6t of July 1916 the present 
plaintiff put in a petition in the execution pro¬ 
ceedings which ended in the 6alo, praying that 
the property might be sold subject to hie 
mortgage Hen under rule 62 of Order 21. The 
deoree holder liira Sao denied tho validity of 
the mortgage, mainly on tho ground that the 
execution of the bond had not beeD duly attest¬ 
ed. Evidence was adduced by tho mortgagee 
who called tbo two attesting witnesses. Copies 
ol their depositions are Bled here as Exhibits 
IX D. 4 and IX D. 5. The evidence was re¬ 
garded as nob proving due attestation because 
ol “ the confusion made by the attesting wit¬ 
nesses in their evideuoe about time of attesta¬ 
tion, ” though it is apparent now that the con¬ 
fusion in the matter was in the minds of the 
Judge and the pleaders on both sides, and 
it would have been cleared up if the wit¬ 
nesses had been examined with reasonable 
care. The pleader for the present plaint¬ 
iff then prayed for an opportunity of call¬ 
ing further witnesses but this, for some 
reasons, was refused. Thereupon the plaintiff 
withdrew his objection and tho Court recorded 
an order that “ the proceedings will therefore 
be dropped.” This was on the 18th of Novem¬ 
ber 1916, and the present suit was filed on 
tho 21st of August 1919. 

In the lower Court it was hold that as no 
order under r. 62 of O. XXI,was passed after 
investigation of tho claim, the provisions of 
rule 63 do not apply to the case. This is 
based on the judgment in lihimrao v. Haitand 
(6), where it was hold that an order on a claim 
preferred to property attached in execution or 
on an objection made to suoh an attaoh- 

(G) 45 Ind. Caa. 1C2 ; 14 N. L. R. 66. 


ment was not an order “ made under 
rule 98 or rule 99 or rule 101” of O. XXI 
of the Civil Procedure Code, so that rule 
103 of the samo Order and Article 11. 
A of the Limitation Act, should apply to 
it unless it was made after investigation, 
however slight, of the claim or objection 
itself ; that is to say, that a dismissal 
in default or for undue delay or for some 
similar reason is not an order to whioh rule 
103 applies. 

There is a marked difference in wording bet¬ 
ween rules 63 and 103 of O. XXI of the 
Civil Procedure Code and between Arbioles 11 
and 11-A of the Limitation Aot. Rule 103 
contains specific mention of the rules preced¬ 
ing it, and eaob of those rules speaks of au 
order passed after investigation. The rules 
preceding rule 63 also speak of an investi¬ 
gation, but rule 63 does not mention them. 
That this omission is intentional is apparent 
by comparing the rule with the corresponding 
section of the old Code. These matters give sfcr- 
ong’support to the opinion oxpressed in Venkata- 
ratnam v. Banganyakamma (7), and Nogendra 
Lai Cliowdhury v. Fani Bhusan Das (8), that 
the period of limitation for a suit to set aside 
an order under r. 63 of O. XXI is one year, 
even if that order was passed without any 
investigation or consideration of the merits of 
the claim or objection. 

In the present case, however, there was 
nothing to prevent the mortgagee making 
another application to exaobly the same effeofc 
after the withdrawal of his first application- 
The ordor was, therefore, equivalent to one 
under r. 1 of O. XXIII, granting permission to 
withdraw from a suit with liberty to institute a 
fresh suit in respeot of the same subject matter; 
the permission bo withdraw was given and the 
liberty to institute fresh proceedings on the 
same grounds was there without being given. 
There was, therefore, no order made against 
anybody under r. 62 of O. XXI which ooula 
become conclusive under r. 63, and the present 
suit is nob barred by time as against the ob- 
jeotor claimant in those proceedings. 

[iho toit oi tho Judgment is aot material for this 
report-. J 

N> Appeal allowed. 

(7) 48 Ind. Cat. 470 ; 41 M. U85 : 24 51. L-T. ‘ 
(1018) M. W. N. 500 ; 8 L. W. 292; 35 M. L- -»• 0 

(F (8 1 j' , *4 ind. Gas. 266 ; 46 G. 786 ; 29 0. W.N- 876 ‘ 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1570 op 1922. 

April 2, 1924. 

Present :—Mr. Justioe Daniels. 

TODAR MAL— Plaintiff—Appellant 

versus 

KISHEN LAL and others— 
Defendants—Respondents. 

Hindu Law—Female, alienation by—Consent oj 
nextrevcreioner—Alieixationin favour of next rever¬ 
sioner— Legal necessity- 

The oonsent of the nearest reversioner* to an alie- 
nationby a Hindu female doe* not constitute an ab¬ 
solute proof of the validity of the transaction, but 
operates by raising a presumption that the alienation 
was made for legal necessity. 

Rangasami Qoundan v. Nachtappa Goundan , 50 
Ind. Oas. 498; 46 I. A. 73; 86 M. L. J. 493; 17 A. L. J. 
MC; 39 C. L. J. 689: 31 Bora. L. R. 640 ; 38 C. W. N. 
777; (1919) M. W. N. 262; 42 M. 628; 26 M. L. T. 5; 10 
U W. 106 (P. C.), followed. 

When, however, the alienation ie in favour of a 
person having a direct interest in obtaining it, t.c., of 
the presumptive reversioner himself or his sou, the 
presumption of the transaction being a proper one 
disappears, and it is necessary to adduoe other evi¬ 
dence to establish the legal necessity. 

Appeal against the deoree of the Additional 
Distriot Judge, Meerut, dated the 15th 
November 1922. 

Mr. P.L. Bantrji, for the Appellant. 

Dr. N. C. Vaish, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit to sot aside a sale-deed executed by Mst. 
Bhib Dei the mother of the plaintiff in the 
year 1909. A 1st. Shib Dei inherited the prop¬ 
erty in suit from her father. Prior to this 
ransaction she had married and had become 
a widow. Prior to the deed in suit she had 
entered into a harao marriage with a second 
‘usbaud. At bho time when the deed was 

exeouted B * le no children, but a son, the 
Plaintiff, was subsequently horn to her. At 

e of the transaction tho presumptive 
reversioner was one Hans Ram. Tho sale- 
eed was executed in favour of Hans Ram’s 
“on Rati Ram. 


In both the Courts below a case was pub 
forward on behalf of the plaintiff that the 
deed was obtained from Mst. Shib Dei by fraud. 
This case has beeu rejected by both Courts 
and is now abandoned. The second defence 
is that the deed was executed without legal 
necessity. On behalf of the defendants it was 
objeoted that the plaintiff was incompetent 
to challenge the deed on the ground that he 
was born after its execution. This plea has 
also now disappeared. The plaintiff’s right to 
challenge it clearly depends on whether the 
deed was valid at the time of its execution. 
An issue was framed on the question of 
legal necessity but neither Court lias come 
to a finding on it. The Courts have held 
that the deed was valid on tho ground that 
it was executed with the consent of the nexb 
presumptive reversioner and that this dis¬ 
penses with the necessity for proving legal 
necessity. 

Now it has been held by the Privy Counoil 
in Bangasami Goun lan v. A 'achiappa Goun - 
dan (1), that the consent of the nearest rever¬ 
sioners does not constitute absolute proof of the 
validity of tho deed but that it operates by 
raising a presumption that the deod was execut¬ 
ed for legal necessity. Following thie principle 
it lias been held that no consent of reversioners 
can validate a deed of gift becauso in 6uoh a 
caee there can be no legal necessity Abdulla 
v. liam Lul (2). It has also been held in an 
Oudh case decided by Mr. Scott and Sir 
Edward Chamier Deputy Commissioner of 
Sitapur v. Ausari Singh (3) that whore the 
presumptive reversioner was a man of over 
eighty his consent v/as not 6uflioient to dis¬ 
pense with other evidence. Similarly, it 
appears to mo that where the transaction is 
in favour of a person having a direct intoresb 
in obtaining it, i. e., of the presumptive re¬ 
versioner himself or as iu the presont oaso 
of his son, tho presumption of tho trans¬ 
action being a propor one disappears. 
The doed in the present caso being in favour 
of the son of tho person whose consent is 
relied on, it was, in my opinion, necessary to 

(1) 50 Ind Ca*. 499; 46 I. A. 72; 86 M L. J. 4<8- 
17 A. L. J 636; 33 C L. J. 639; 2l Bom. L. U. 640- 
23 C W. N. 777; (1919) M W. N. 262; 42 M. 638- 
36 M L. T. 5 ; 10 L. W. 105 (P- O.) 

(2) 12 Ind. Caa. 601; 8l A 139; 8 A- L. J. 1818. 

( 8) 9 0 0. 101. 
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offer other evidenoe in proof of the legal neces¬ 
sity. Evidence on this point was tendered 
but as no finding has been arrived at by the 
Court below I remit an issue under O. XLI, 
r. 25. Was the deed in suit executed for legal 
necessity ? 

The finding should be submitted before the 
Judge’s Court vacation. On receipt of the find¬ 
ing ten cViys will boallowod for objections. 

N. H. Case remanded. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Miscellaneous Civil Appeal 
No. 43 of 1923. 

January 7, 1924. 

Present : —Mr. Daniels, J. C. 

GAURI SHANKAR and JAGANNATH 
—Defendants—Appellants — 

versus 

JANG BAHADUR SINGH and another— 
Plaintiffs and SHEO RATAN 
SINGH— Defendant —Respondents. 

Hindu Law—Joint family—Mortgage by father — 
Mortgage-decree—Sons, whether can challenge decree 
—Immorality or illegality, proof of. 


A debt incurred by a Hindu tu'-bor, scoured by a 
mortgage containing a personal covenant to pay oon- 
etituto* an nuleccdcnt debt oqually with a debt 
scoured only by a personal bond. 


So long as a creditor is seekiog to enforco a mort¬ 
gage of family property ox.ou'ed by a Hiodu 
father ho 5g bound to prove as against the sous of the 
mortgagor that it was excouted for valid necessity. 
But when once the m rtgigo h is mornoJ in a dooree, 
it no longer subsists and the judgmout-debt which 
the Oieditor is seeking to enforce Is on the same foot¬ 
ing as any other debt incurred by the lather. When 
a deoree for realisation of mortgage-money by sale of 
tho mortgaged property has teen obtained against a 
Hindu father, the-tons of tho mortgagor oannot got 
that decree set aside without alleging that the debt 
was of an ill. gal or immoral character 


Case-law discussed. 

Appeal against the order of the 4th Addi¬ 
tional District Judge, Lucknow, dated the 5th 
July 1923 reversing the decree of tho Muusif, 
North Lucknow, dated the 25th January 1922. 


Mr. Hakhmuddin, for the Appellants. 

Mr. Ram Bharose Lai, for the Respondents. 


JUDGMENT. —This is an appeal from an 
order of remaud passed by the learned 4th 
Additional Judge of Lucknow. The suit was 
one brought by Jang Bahadur Singh and 
Abbarau Singh for a declaration that a mort¬ 
gage-decree passed against their father Sheo- 
ratan Singh was not binding on them or on 
the family estate. The mortgage in question 
was executed by Sheoratan Singh in favour of 
the predeoossor-in-interest of the appellants 
Gauri Shankar and Jagannath, and the latter 
obtained a decreo for sale on the basis of the 
mortgage on 14th February 1919 in the Court 
of the Munsif of Lucknow (North). At the 
timo when the suit was brought, a sale of the 
property in execution of the deoree had taken 
place but had not beon con6rmed. The plaint¬ 
iffs, however, on a still later date got tho suit 
restored to tho Gle, and no point has been 
made before me of the fact of sale having taken 
place. The question which has been argued 
iu this appeal is whether when a deoree for 
realization of mortgage-money by sale of bbe 
mortgaged property has been obtained against 
the father, the son6 can get thab decreo set 
aside without alleging that the debt was of an 
illegal or immoral oharaobor. The learned 
Muusif framed a preliminary issue on this point 
and deoidod it against tho sons. They appeal¬ 
ed, and the learned Additional Judge relying 
on the decision of a Judge of this Court in 
Ganga Bakhsh Singh v. Raghuhar Singh, (1) 
since reported in 26 O. C. p. 299, took a con¬ 
trary view and has remanded the suit for 


decision on the merits. 

Before coming to the main point in the 
appeal, a subsidiary point raised by the learn¬ 
ed pleader for the respondents may be dealb 
with. He has urged tbab, in subsbanee, the 
plaiutilTs did allege that the debt was of an 
immoral character and further tbab they 
alleged that the mortgage-deed was entirely 
fictitious. As regards tho former poinb D® 
contention cannot bo sustained. Tho plaintiff® 
did iu para. 3 of their plaint allege in general 
terms that their father was spendthrift and a 
man of loose character, but they made no 
definite allegation as to the purposes for 


(l) 13 lad. 0»i. ‘27 ; 26 0. C. 232 ; 9 0- A A. & 
R. 351 ; 10 O L. -J. 01 ; (l »23) A I. R (0.) 192. 
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which fche money was borrowed. The Court 
examined one of the witnesses under O. X, r. 
1 for the purpose of clearing up these plead¬ 
ings and he definitely stated that he could 
make no statement as to the purpose for 
which the money was borrowed. As regards 
the second point tbero was likewise a 
general allegation in the plaint that 
the father borrowed money by means of 
a fictitious mortgage-deed, but it was not 
followed up, and the plaintiffs took no objec¬ 
tion to the form of the issue framed by the 
Trial Court which was:— 

Is the present suit maintainable in view 
of the fact that no allegation regarding 
the immoral purposes for which the 
money was borrowed is made in the 
plaint V” 

Even in the Court below, whore the plaint¬ 
iffs were the appellants, this point does not 
seem to have been pressed. The only point 
on which the learned judge in remanding the 
case directed the Munsif to frame issues was 
on the question whether or not the mortgage 
had been executed for family necessity and 
was binding upon the plaintiffs. This objec¬ 
tion therefore fails. 

If the decision in Ganga Bakhsh Singh v. 
Raghubar Singh (l), is good law, the order 
passed by the learned Judge was undoubtedly 
right. If I differed from a reported decision of 
a Judge of this Court I should ordinarily feel 
it my duty to refer the caso to a Bench. In 
this case, however, it appears to me unneocs¬ 
sary to do so because the decision is contrary 
to the Benoh rulings of this Court and it is 
evidont from a perusal of tbo judgment that 
the learned Judge's conclusion was based 
largely on a view of the decision in Sahu Ram 
Chandra v. Bhvp Singh ( l 2), which has now 
been declared by the Privy Council itself in the 
recent case of Brij Narain Rai v. Mangla 
Prasad Rai (3) to be incorrect. The learned 
Judge was aware that he was differing from a 
published Benoh ruling of this Court, namely, 

<*> 99 Ind. Cas. 280 ; 44 I. A. 126 ; 15 A. L. J. 437; 
OR n T N - 698 : 1 P. L- w. 557 ; 19 Bora. L. R. 498; 

M r T 1 : 33 M - L - J- 14 (1017) M. W. N. 439 ; 22 
r,, 22 = * L - W. 213 (P. C.). 

9* r l? l cd - Cafl - 089 ; 21 A. L. J 931 ; 46 M. L. J. 
ro ,or L - T - 1 : 28 C. W. N. 253 ; (1924) M. W. N. 
/VqVv "• W. 72 ; 2 I>. L. R. 41 ; 10 O. & A- L. R. 82. 

QA n ' * (R 50 : 8;t M- T. 457 ; 4f. A. 96 

26 Bom. L. R. 500 IP. O.). 
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the case of Gur'Narain v. Gulzari Lai (4). He 
considered, howevor.that the force of that deci¬ 
sion was shaken by the deoision in Sahu Ram 
Chandra's case. The Privy Council has now 
ruled that Sahu Ram Chandra's case is only to 
be considered as authority for the actual point 
whioh it decided, namely, that where a mort¬ 
gagee is suing on a mortgage executed by a 
Hindu father in respect of a contemporaneous 
advance he is not entitled to a decreo against 
the joint family estate. Even while dooiding 
this the Privy Council said:— 

"A perusal of the numerous authorities will 
show that where a joint family property has 
bon sold out and out, or where a decree in 
execution of the mortgage has been obtained 
against the property, and rights have thus 
sprung up with regard to the joint family 
estate, these rights are not to be defeated by 
the members of the joint family simply ques¬ 
tioning the transaction entered into by its 
head.” 

There is also another and very recent Bench 
ruling of this Court not noticed by the learned 
judge in which the viow taken in Gur Narain 
v. Gulzari Lai (4), has been followed and 
approved. I refer to tbo caso of Rvp Kishore v. 
Kanhaiya Lai (5). That Judgment contains an 
elaborate examination of the authorities and 
reliance is placed on the well-kuowu passage 
in Lord Ilobhouso’s Judgmont in Nanomi 
Babuasin v. Moddhun Mohun (6) whioh runs 
‘‘It appears to their Lordships that sufficient 
oaro has not always been taken to distinguish 
between the question how far the entirety of 
the joint estate is liable to answer the father’s 
debt, and the question how far the sons can 
bo precluded by proceedings taken by or 
against the father alone from disputing that 
liability. Destructive as it may bo of the 
principle of independent coparcenary rights in 
the sons, the decisions havo for somo time 
established tho principle that the sons cannot 
set up their rights against their father’s 
alienation for antecedent debt or against his 
creditors’ remedies for their debts, if not taint¬ 
ed with immorality. On this important 
question of tho liablity of the joint estate their 

(4) 25 lad. Cas. 917 ; 17 O. C. 818 ; 1 O. L. J. 603. 

(5) 74 Ind. Cas. 5G3 ; 26 0- 0. 26G ; 9 O. & A. L. R. 
884 :10 O. L. J. 141 ; (1920) A. I. R. (0) 227. 

(6) 18 a SI; 18 I A. 1; 10 Ind. Jur. 151 ; 4 Snr. 

P. C. J. C82 ; G Ind. Deo. (N. S.) 510 (P. 0.). 
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Lordships think that there is now no conflict 
of authority.” 

This passage has again been quoted and 
emphasised by their Lordships in their recent 
decision. 

There is a pronouncement of the Privy 
Councial itself in Sripat Singh v. Prodyat 
Kumar Tagore (7), in favour of the view taken 
by a Bench of this Court. In that case their 
Lordships say :— 

‘‘By that law (meaning the Mitakshara law) 
a judgment against the father of the family 
cannot be executed against the whole of the 
joint family property, if the debt in respect of 
which the judgment has been obtained was a 
debt incurred for illegal or immoral purposes. 
In every other event it is open to the execution 
creditor to sell the whole of the estate in 
satisfaction of the Judgment obtained against 
the father alone.” 

The learnd Judge who decided Ganga Bakhsh, 
case (1) considered that in view of the decision 
in Sahn Bam Chandra's case (2) the above 
quotation could only apply where the debb was 
a simple monoy-decree and not where it was a 
decree for tho debt seoured by a mortgage. 
That view has now boon doolarodby the bighesb 
authority to be erroneous. It is now established 
that a debt secured by a mortgage containing a 
personal covenanb may constitute antecedent 
debt equally with a debt secured only by a 
personal bond. This was declared by the 
Madras High Court in Armugham Chetty v. 
Muthu Goundan (8) which has been expressly 
approved by the Privy Counoil in their recent 
judgment. The ground on whioh the learned 
Judge distinguished the ruling in Sripat Singh's 
case is, therefore, out away and there is no 
longer any ground for not giving to the words 
of that judgment their natural meaning. So 
long as tho creditor is seeking to enforoe a 
mortgage executed by the father, he is bound 
to prove as against the sons that it was exe¬ 
cuted for valid necessity. But when ouoe 
tho mortgage has merged in a decree, it no 
longer subsists and the judgment debb which 
the creditor is seeking to enforce is on the 

(7) 39 Ind. Can. 252 ; 44 I. A 1; 16 A. L. J. 147 ; 
32 M. Ij- J. 1?3 I <1917) M. W. N. 193 ; 21 C. W. N 
412 ; 25 C. L. J. 220 ; 21 M. L. T. 222 ; 19 Bom. L R. 
290 ; 44 C. 524 (P. C.). 

(8) 52 Ind. Oas. 626 ; 42 M. 711 ; 9 L. W. 5G5. 
(1919) M. NY. N. 40 'J ; 37 M. L. J. 166 ; 2G M. L. T. 
96 - 


same footing as any other debb inourred by 
the father. The rule laid down by Lord 
Hobhouse that the sons cannot set up their 
rights against the remedies of their father’s 
oreditors for their debts if nob tainted with 
immorality still holds good. The view taken 
in 26 O. C. 299 must, therefore, bo considered 
to have been overruled by the reoent decision 
of their Lordships of the Privy Council, and 
it is contrary to two published Bench rulings 
of this Court which are binding on me as 
single Judge. 

I accordingly allow the appeal, sot aside 
the order of Court below and restore the 
decree of the Munsif with oosts in all Courts. 

z. k. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 334 of 1924. 

March 24, 1924. 

Present :—Mr. Justice Mukorji. 

SANKET NARAIN PANDE -Plaintiff - 

Appellant 

versus 

RAM BHAROS and others— 
Defendants —Respondents. 

Limitation Act ( IX of 1909), Sch. I, Art. 126- 
Alicnation by Hindu father—Suit by after-born son— 
Limitation, operation of. 

A suit by a Hindu son governed by Mitakshara law 
to oonteH an alienation by his lathor is governed 
by Artiole 126 of Sohedule. I to the Limitation Aot 
and tho time bogius to ran from the date when tne 
alienee takes possession of the proporty. The 80D 
does not get a fresh start of limitation °® “ ,s b ‘"“' 
where the alienation to ba oontasted took plaoe beiore 
ha was bora. 

Tulshi Bam v. B a bu, 10 Ind. Caa. 908 ; 8 A. L. J- 
798 ; 83 A. 654 : Lachmi Naratn Prasad Ktsha 
Kishore Chani, 83 Ind. Oas. 918; 14 A. L. J. 25 ; *• 

126, distinguished. 

Appeal against the decree of the Second 
Additional District Judge, Gorakhpur, dated tio 
17th of Deoember 1923. 
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Mr. Earibans Sahai, for the Appellant. 

JUDGMENT. —The question before this 
Court is one of pure law. 

The suit out of which this appeal arose was 
brought by an after-born son to set aside his 
father’s alienation. The alienation took plaoe 
on the 22nd of April 1901. At that date the 
plaintiff was not alive. He had, however, a 
brother living, who was a minor then. The 
suit was brought on the 23rd of August 1922. 

The Court below dismissed the suit on the 
ground that as Article 126 of the Limitation 
Aot applied to the suit, on the expiry of 12 
years from the date on which the alienee took 
possession of the property, the right of suit 
became extinguished. This is the view which 
I myself took though not in this Court. 
Article 126 is specially applicable to a suit 
like this. The plaintiff is 'a Hindu governed 
by the law of Mitakshara' and his suit is ‘ to 
set aside bis father’s alienation of anoestral 
property. The period within which such a 
suit must be brought is 12 years and the time 
from which the period begins to run is 'the 
date on which an alienee takes possession of 
the property’. In this case the date of aliena¬ 
tion and the date on wbioh the alienee took 
possession are one and identical. It is not 
suggested anywhere that these two dates are 
different. A special rule of law being in exiEt- 
aDoe, no other Articlothan Article 126 can be 
applied. Section 6 of the Limitation Act has 
no application. Limitation began to run be¬ 
fore the plaintiff’s birth and his birth did not 
give a fresh start to limitation. The view 
taken by the Court below and taken by me 
was also takon by two Judges of the Oudh 
Court in the case of Chokhey^Singh v. liardeo 
Singh (l). 

Mr. Llaribans Sahai has oited several cases 
before me including the cases of Tulshi Iiam 
v. Babu (2) and Lachmi Naratn Prasad v. 
Kishan Kishore Chand (3). None of the cases 
cited before mo related to Article 126 and has 
any application. 

The appeal fails and is dismissed under 
O. XL1, r. 11, Civil Procedure Code. 

N ' H. Appeal dismissed. 

(1) 04 Iud- Cas. 761 : 21 0. 0. U30 ; 8 O.L J. 667; 4 
U. r. L. R. (0.) 10. 

U) 10 Ind. OaB. 008 ; 8 A. L. J. 783 ; 33 A. 654. 

W 88 Ind. Caa. 913; 14 A- L. J. 25 ; 88 A. 126. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 578 of 1921. 

January 25, 1924. 

Present :—Mr. Justice Wallace. 

A. B. SRINIVA3ACHARIAB— Plaintiff- 

Appellant 

versus 

A. RAGHAVACHARIAR and others— 
Defendants—Respondents. 

Hindu Law—Widow's estate—Bequest by widow — 
Legatee, position oj—Title as against trespasser. 

A bequest of her husband's property by a Hindu 
widow confers no title on the legatee to ejeot even 
a trespasser. 

Durga Sundart Sen Gupta v. Ramkrishua Poddar, 
21 Ind. Cas. 714; 18 C. L. J. 162; Palchur Mahalaksh- 
mama v. Vcmi Rcddi Balu Hcddi, 69 Ind. Cas. 629 ; 
17 L. W. 8; 44 M. L. J. 60; (1928) A. I. R. (M-) 867, 
relied on. 


Bijoy Gopal Hukcrji v. Krishna Mahaishi Deli, 
94 C. 819; 11 C. W. N. 424; 5 C. L. J. 334; 9 Bom. L. 
R. 602; 2 M. L. T. 138; 17 M. L. J. 154; 4 A. L. J. 820; 
94 I. A. 87 (P. 0.), distinguished. 

Appeal against the deoree of the Court of 
the Subordinate Judge, Chingleput in A. S. No. 
20 of 1920 (A. S. No. 24 of 1920 on the 61e 
of the District Court, Chingleput) preferred 
against the decree of the Court of the Princi¬ 
pal District Munsif, Chingleput, in O. S. 
No. 298 of 1918. 

Mr. iff. Patanjali Sastri, for the Appellant. 

Messrs. T. Narasimha Iyengar and S. Banga- 

swami, for the Respondents. 

JUDGMENT. —The 6uit Bite in this case 
was a vaoant site of wbioh no effective physical 
possession was feasible. In such a case there 
is no doubt that tho presumption is, that 
when there has boon no effeotivo physical pos¬ 
session, posseBB'on will follow title. The lower 
Appollate Court found in this case that plaint¬ 
iff had no title, and that he had not been in 
possession within 12 years of suit. The deci¬ 
sion on the question of title was one in law, 
and thus open to argument in Second Appeal. 
As thoro was no very clear finding by the 
lower Appollate Court that defendants bad 
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been in physical possession and that, there¬ 
fore, the presumption that possession follows 
title oould not be called in aid on behalf of 
plaintiff, it was necessary to have the 
question of law i.e., the question of the 
existence of any title in plaintiff argued. 

The plaintiff olaims title to the property 
as legatoe under the will of a Hindu widow 
bequeathing her husband’s property. It is 
conceded, of course, that as against a reversion¬ 
er plaintiff could have no title at all, bub it is 
argued that as against any one but a reversion¬ 
er, e.g., as again6b alleged trespassers like 
defendants, the will would convey a title to 
plaintiff. For this position a Privy Council 
ruling in Bijoy Gopal Mukerji v. Krishna 
idahaishi Debi (1) is relied on ; wherein it was 
held that an alienee-nob for necessity—from 
a Hindu widow took with bis alienation suffi¬ 
cient title to resist or eject a trespasser. The 
alionabion in that case was before the widow’s 
death, and naturally is voidable, on good cause 
shown by the reversioners. Bub until the 
reversioners ohoose to attack it there is 
no obvious reason why the title, valid 
at its commencement, if nob avoided, and 
ex hypothesi not yet avoided, should nob 
remain valid until avoided. This seems to me 
a very different proposition to that of holding 
that tho Hindu widow has the power over her 
husband’s estate of alienation after her death, 
that she has the right to say to any one. 
" After my death you shall enjoy ray bus- 
band's estate," when at her doabh her interest 
in that ostate and, therefore, her power of dis¬ 
position over it came to an end. Tho ruling 
in Varga Sundari v. Ramakrislinx Poddar (2) 
is clear authority that she has no such power 
of disposition whatever, and, in my view, a 
Beuoh of this Court in Palchur Mahalaksh- 
mama v. Vemi Reddi Bain Reddi (3) has 
taken the satno point, see also Raghava Muda- 
liar v. Narayanaswo.mi Muialiar ('). 

Tho righb of a trespasser to devise his 
possessory title so far as it has reached, is 

(1) 31 c. 329 ; 11 o. W. N. 424 ; 5 C. L J. 334 ; 9 
Bom. L K. 602 ; 2 M. L T. 133; 17 if. L. J. 154 ; 4 
A L J 329 ; 31 I A. 87 (P. G). 

(2) 21 log. C.i5. 714 ; 18 G. L. J. 1G2. 

(3) G9 Ind. Gas 529 ; 17 L W 8 ; 44 M. L. J. 60 ; 
(19,3) A. I. R. (M.) 367. 

(4) 4 M. L. J. 69. 


cited by way of analogy, but in the case of a 
trespasser, his estate, such as it is, is not a 
limited estate and the analogy seems to me to 
fail. 

I, therefore, hold that the lower Appellate 
Court’s decision on the question of title is 
correct. I have been urged to refer the ques¬ 
tion to a Bench but the 34 Caloutta case 
seems to me hardly BtrODg enough foundation 
for holding that that case made any change 
in the law on this point as it has been up till 
now understood, though the interesting argu¬ 
ment of the appellant’s vakil gave a certain 
plausibility to his view. 

As plaintiff, therefore, has no title, be cannot, 
therefore, fall back on any legal possession 
resting solely on title, and actual physioal 
possession by him within 12 years of suit has 
been negatived by the lower Appellate Court. 
This appeal must fail. 

I dismiss tho appeal with costs. 

N. H. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 

51 of 1923. 

December 4, 19^3. 

Present :— Sir Norman Macleod, Kt, 
Chief Justice, and Mr. Justice Crump. 

THE BANK OF MORVI, Limited- 
Defendants—Appellants 

versus 

BAERLEIN BROS.—Plaintiffs — 
Respondents. 

Contract Act [IX of 1872), s. S3— Sal* of goods—C. 
I. F. Contract—Properly when passes—Bill f lading 
endorsed t.i agent of seller, effect of—Construction of 
doenmenl — Delivery, time for extension of—Seller, duly 
of. 

Whether tho property in the goods has passe io 
the oaso o! a 0. I. F. oontraot depends entirely on 
tho question whether the seller has parted with the 
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oontrol over the disposal of the goods. He may in¬ 
tend to do this if he eadorses the bill of lading over 
to the purchaser. But if he endorses the bill of lad 
ing in blank and hands it over to his own agent for 
delivery with instruotions that he shall not hand it 
over until the goods are paid for, the intention of the 
seller is to retain the disposal of the goods under his 
own ooptrol. 

Case-law dismissed. 

Defendant in Bombay agreed to purohase oertain 
goods from plaintiffs in England. Plaintiffs wrote 
to the defendants 

“In the present state of our market it is impossible 
to guarantee delivery, and it must be understood, in 
ease any of the yarns are a little late, there must be 
no olaim for late delivery. You oan, howovor, rely on 
our shipping the yarns to time, if this is at all poa- 
sibls.** 

To this the defendant replied 

• a0 * e ** * 8 > m P°3 s ible to guarantee delivery 
m .no present state of your market. We however 
nopo that you will do your best to expedite tho ship¬ 
ment as early as you oan and will oable us the name 
oi the steamer, oarrying our goods ; 


Held, that the parties had agreed to oxtend the 
ime of shipment and as no particular period for 
extension was mentioned in the letters, the plaint- 
s were bound to deliver tho goods within a reason- 
aoie time beyond the oontraot time. 


Sir Ghimanlal Setalvad and Mr. M. C. 
oetalvad, for the Appellants. 

Messrs. O’Gorman and Binning, for the 
Kespondents. 

JUDGMENT. —This suit arises out of a 

contract by which the defendant Bank in 
ombay agreed to purohase from the plaint- 
!, 13 Manchester fifty bales of American 
leaohed yarn double 40 o. i. f. Bombay on 
certain terms. The oontraot itself is oontained 
telegrams, viz., one dated Dooembor 17, 
, .*■' despatched by the Bank to tho plaintiffs 
\f U ' a ° c ^ e8 ter and tho second dospatohed from 
1919 QB te r * )y <i ' 10 p ' a ' ut '^ 8 03 Dooembor 24, 


On Deoember 24, 1919, tho plaintiffs also 
r ,?te t° tho Bank in Bombay as follows : — 

tli ivlu re °eived your two tolcgrams of 
e 17th instant asking us to plaoo sundry 

to n? ^ost P° 88 >ble prioes, for whioh 

o hank you. We beg to confirm our cable 
jniormiog you that wo had placed.” [Then 
'ey sat out the price of the goods.] "We may 


say that we have booked these prices at the 
lowest possible prioes and earliest shipment. 
In the present 6tate of our market it is impos¬ 
sible to guarantee delivery, and it must bo 
understood, in case any of the yarns are a little 
late, there must be no claim for late deli¬ 
very. You oan, however, rely on our shipping 
the yarns to time, if this is at all possible.” 

To that letter the defendants replied on 
January 23, 1920, as follows :— 

’ We are duly in receipt of your favour of 
the 24th ultimo together with your salo notes 
for whioh wo thank you. 

" Shipments .—We note that it is impossible 
to guarantee delivery in the present state of 
your market. Wo, however, hope that you 
will do your best to expedite tho shipmout 
as early as you can and will cable us the name 
of the steamer, carrying our goods.” 

Under the terms of the contraot thus enter¬ 
ed into the defendants had agreed to purohase 
fifty bales 4012 bleached yarn at 76R per lb. 
nom c. i. f. Bombay less 24 per cent, discount, 
shipment June—July. When tho bales arrived 
in Bombay the defendants refused to take 
delivery of forty bales on the ground that they 
were not shipped within the shipment months. 
Consequently tho plaintiffs 61ed this suit asking 
for a deoree against the defendants for tho 
prioe of the goods. 

The third issue was, whether according to 
the terms of tho contraot tho goods were to 
be of June—July shipment. Tho plaintiffs' 
contention was that by virtue of the letter of 
December 24, 1919, written by them and the 
defendants' letter of January 23, 1920, it had 
been agreed that the time for shipment miglib 
be extended beyond the time contained in the 
original contract. We agree with the conclu¬ 
sion which the learned Judge has arrived at, 
that tho parties had agreed to extond tho time, 
and as no particular period for extonsion 
was mentioned the plaintiffs were bound to 
deliver thoir goods within a reasonable time 
boyond the oontract time. We do nob think 
that any other construction oan possibly bo 
plaoud on tho lottors I have roforred to. Tho 
goods in the suit arrived in threo instalments 
on Ootobor 10, 17 and 27, 1920, and we also 
agree with tho learned Judge that tho plaint 
iffs tendered delivery within a reasonable 
time boyond tho oontract timo, the goods 
having been shipped at different dates up to 
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August 20. We think, therefore, that the 
defendants were nob justified in their refusal 
to take delivery of the goods. 

The next important issues were: ! (7) whe¬ 
ther the plaintiffs were entitled to reoover the 
price of the goods, and (9) to what damages, if 
any, were plaintiffs entitled. The plaintiffs 
had not claimed in the alternative in their 
plaint for damages and accordingly they were 
allowed bo amend their plaint after the hear¬ 
ing had commenced. The learned Judge Bays 
on those issues :— 

“ The bills of lading in this case were en¬ 
dorsed in blank and sent to the National Bank 
with instructions not to hand over the shipping 
documents to the defendants unless they ac¬ 
cepted the bills drawn upon them and paid 
them within the time specified in these bills. 
Thoro is the dearest authority for saying that 
in those circumstances the property in the 
goods had not passed to the defendants. It is 
sufficient horo to rofer bo the oase of the Lord 
Automobiles [India) Ltd. v. The Delhi Motor 
and Engineering Co. (l) where the leading 
authorities on the question are mentioned and 
disoussed. There was consequently no assent 
to the appropriation of these bales by the de¬ 
fendants so as to bring the case under 
section 83 of the Indian Contract Act. 
Mr. Binning ovenbually did not dispute this 
proposition and appliod to amend the plaint 60 
as to suo iu the alternative for damages though 
for other reasons he did not formally with¬ 
draw his contention that the property in the 
goods had actually passed. The Court allowed 
the plaint to be amended accordingly, subjoot 
to reservation of the question ot oosts. 

In this Court it has been argued for the 
respondents on their oross-objeotions that the 
learned Judge erred in holding that the pro¬ 
perty in the goods had not passed to the 
appellants and that, therefore, the respodeuts 
wore not eutitlod to sue for the price of the 
goods. Tho contention is that under a c. i. f. 
coutract as soon as tho goods have been 
placed on board, the property passes to the 
buyer because tho goods have boon appro¬ 
priated to thorn. Seotion 83 of the Indian 
Contract is as follows : — 

“ Where the goods are not ascertained at 

(1) 70 1 nil C»3. 139 ; 24 Bom. T.R. 1140 at p. 
Ilia ; 1«J28) A. L H. (B ) 125. 


the time of making the agreement for Bale 
bub goods answering the description in the 
agreement are subsequently appropriated by 
one party for the purpose of the agreement, 
and that appropriation is assented bo by the 
other, the goods have been ascertained, and 
the sale is complete.” 

We do not think that on this qusbion there 
is any material difference between the 
English law of oontract and the law as laid 
down in the Indian Contract Act. Whether 
the property in the goods has passed in the 
case of a. o. i. f. contract depends entirely on 
tho question whether the seller has parted 
with the control over the dispoeal of the 
goods. He may intend to do this if he en¬ 
dorses the bill of lading over to the purobaser. 
But if be endorses the bill of lading in iblank 
and hands it over to his own agent for delivery 
with instruction that thoy shall not hand it 
over until the goods are paid for then clearly 
the seller has shown his intention to retain 
the disposal of the goods under his owu 
control. See page 482 of the last edition of 
Pollock and Mulla’s Indian Contract Aot, 
where a reference will be found to a passage 
from M. Bonjamin’s treatise of the Sale of 
Goods which now appears at page 420 of the 
sixth edition. I noed not cite it at length but 
merely refer to it as it has been mentioned with 
approval in In re Cargo ex s. s. Bappen/els (2). 
That no doubt was a oase before the Prize 
Court, but tho remarks of the Chief Justice 
with regard to the method in which the 
sellers dealt with the bill of lading in the 
ordinary course of their dealings appear to mo 
to be appropriate to ordinary transactions in 
times of peace, and the faot that the learned 
Chief Justice had a olaim before him arising 
out of the seizure of a 6hip after the out¬ 
break of hostilities makes no difference to the 
pertinence of his dcoision and the remarks ® 
made on the point we have to determine. 0 
that caso the goods had been shipped under 
a. c. i. f. oontract from Calcutta by a Bri 
subject on a Gorman ship, the goods beiDe 
consigned to British morohants in Lon o 
although tho ultimate destination of the goo 
was Hamburg, a German Port. In accordanc 
with the custom of tho trade, the consign 0 
roooived advances of money against the doc 

(2) 30 lad. Caa. 174 ; 42 C. 834. 
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ments of title from a Bank carrying on 
business in Calcutta, whose agents in London 
would, in the ordinary course of business, 
have realised the moneys due on the contracts 
from the consignees and then have made 
over to the consignees the documents of 
title to enable them to obtain delivery of the 
goods. At page 341 the learned Chief Justice 
remarks: — 

“ The conclusion then to which I come is 
that in determining the question of liability 
to con6soation even in the case of a subjeot I 
must have regard to the property in the goods 
and not the risk except so far as it may assist 
me in determining where the property is. To 
whom then did the goods belong at the time 
of capture ? 

They were no doubt sold under a c. i. f. 
contract, but it was a contract ‘ to arrive ’ 
and it was an expresss term that it should bo 
‘considered cancelled for any portion not arriv¬ 
ing owing to loss of vessel or other unaviod- 
able oausos.’ 

So, even if risk be regarded as a valuable 
clue to property in this oase the risk during 
tho voyage was on the seller to the extent 
indicated by this qualification. 

But what appears to me to be decisive of 
this oase, in view of the well-known mercan¬ 
tile usage that prevails in Calcutta, is the 
mode in which the sellers dealt with tho bills 
of lading. They were taken to thoir own 
order and after tho dealings I have alroady 
described, still aro in tho seller’s possession. 

The fair presumption in the circumstances 
of this oase is that the sellers intended to 
retain and in fact did retain tho property in 
the goods. This was a necessary reservation 
for the purpose of securing that method of 
commercial finance commonly employed by 
Calcutta shippers ” 

Then follows a referonoo to tho remarks of 
Benjamin on Sale to which I have referred 
above. That passago after dealing with tho 
method of doing business proceeds thus 
(p.343):— 

ft is impossible to infer that B had tho 
least idea of passing tho property to A, at tho 
time of appropriating tho goods to tho cont¬ 
ract. So that although ho may write to A, 
and speoify the packages and marks by which 
tho goods may bo identified, and although ho 


may aooompany this with an invoice, stating 
plainly that these specifio goods are shipped 
for A’s aooounb, and in accordance with A’s 
ordor, making his eleotion final and deter mi- 
nabe, the property in the goods will neverthe¬ 
less remain in B, or in the banker, as the 
oase may be, till the bill of lading has been 
endorsed and delivered up to A.” 

There is a decision to the same effect of 
Mr. Justice Atkin in Stein Forbes and Co. 
v. County Tailoring Company (3.) The head- 
note runs thus:— 

“By a oontraot of sale the defendants 
agreed to buy from the plaintiffs certain ship¬ 
ments of sheep skins. Payment was to be 
' net cash against documents on arrival of the 
steamer.’ On the arrival of the third ship¬ 
ment the defendant refused to take up the 
documents. In an action by the plaintiffs for 
breach of contract, the learned Judge was of 
opinion that the defendants had in these cir- 
oumBtanoes been guilty of breach of contraob. 
Tho plaintiffs in the aotion claimed the prioe 
of the goods, and on this point. 

Beld, that the prioe of the goods was nob 
recoverable since it was nob a sum payable to 
the plaintiffs on a day certain irrespective of 
delivery, and sinoo tho property in the goods 
bad not passed to the defendants.” 

The learned Judge said at page 217 :— 

“ It was said that the proporty passed to 
tho buyer on shipment, bub the seller only 
reserved his unpaid vendor’s lien. That view 
seems to me inconsistent with the section 
(section 19 of tho Sale of Goods Aot of 1893) 
1 have read and with every business probabili¬ 
ty. In the majority of oases whore the seller 
takop tho bill of lading to his ordor tho goods 
oomo forward through a bankor, and it seems 
to mo very improbable that tho sollor moans 
to givo to tho banker or the bankor to take a 
document ropresouting goods tho property in 
whioh is in somo third person, the only 
seourity givon being a right to rotaiu posses¬ 
sion till the Gno is paid. I think the intention 
is to keep tho property in tho seller till pay- 
mont.” 

Respondents’ counsol relied very strongly 
on Buldell Brothers v. E. Clemens Uorest 
Co. (4). Apart irom tho faob that the 

(3) (1916) 110 L. T. 316. 

(4) (1911) 1 K. B. 214 Bovorsiug (1011) 1 K.B. 
934 ; 16 Com. Cus 197. 
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point now in issue was not in issue in 
that case, it seems to me that the judg¬ 
ment of Tiord Justice Kennedy, dissenting 
from the judgments of other members of the 
Court, which was approved of in the final 
appeal, so far from supporting the contention 
of the learned counsel is against him. In 
that case a contract for the sale of hops to be 
shipped from the Pacific coast to this country 
provided that the buyers should “ pay for the 
said hops at the rate of ninety (90) shillings 
sterling per 112 lbs., o. i f. to London, Liver¬ 
pool, or Hull. Terms net cash. ” The con¬ 
tract containod no term expressly providing 
for payment against shipping documents. Mr. 
Justice Hamilton had been of opinion that on 
a contract in the above terms, the buyers 
were not bouud to pay for the hops on tender 
of the shipping documents, but were entitled 
to* refuse payment until upon the arrival of 
the hops, they had been given an opportunity 
for inspection of them. This decision was 
reversod by the Court of Appeal. Kennedy 
L. J. dissenting said at page 956 :— 

" Under the Sale of Goods Aot, 1893, s. 18 
by such shipment the goods are appropriated 
by the vendor to the fulfilment of the con¬ 
tract, aud by virtue of s. 32 the delivery of 
the goods to the carrior —whether named by 
the purchaser or not—for the purpose of 
transmission to the purchaser is prima facie 
to be doomed to be a delivery of the goods to 
the purchaser. Tsvo further legal results arise 
out of the shipment. The goods are at the 
risk of the purchaser against wbioh he has 
protected himself by the stipulation in h s 
c. i f. conbraot that the vendor shall, at 
bis own costs, provido him with a proper 
policy of marine insurance intended to 
protect the buyer's interest,and available 
for his use, if tho goods should be lost 
in transit ; and the property in tho goods 
has passed to tho purchaser, either 
conditionally or unconditionally. It passes 
conditionally whore the bill of lading for the 
goods, for tho purpose of better scouring pay¬ 
ment of tho price, is made out in favour of 
tho vendor or his agent or represontativo. 
It passoa unconditionally where tho bill of 
of lading is made out iu favour of the purchaser 
or his agent or representative, as consignee.' 

Thou at page 957 his Lordship rofors to 


a passage in he judgment of Bowen, L. J., in 
Sanders y, Maclean (5) wbiob is as follows :— 

“ A cargo at sea while in the hands of the 
carrier is necessarily inoapable of physical 
delivery. During this period of transit and 
voyage, the bill of lading by the law 
merohant is universally recognised as its 
symbol, and the indorsement and delivery of 
the bill of lading operates as a symbolical 
delivery of the cargo. Property in the goods 
passes by such indorsement and delivery of 
the bill of lading, whenever it is the intention 
of the parties that the property should pass, 
just as under similar oiroumstances the pro¬ 
perty would pass by an actual delivery of the 
goods. And for the purpose of passing suoh 
property in the goods and completing the title 
of the indorsee to full possession thereof, the 
bill of lading, until complete delivery of the 
oargo has been made on shore to some one 
rightfully olaiming under it, remains in force as 
a symbol, and carries with it not only the full 
ownership of the goods, but also all rights 
oreated by the oontraot of carriage'between the 
shipper aDd the shipowner. It is a key wbioh 
in the hands of a rightful owner is intended to 
unlock the 'door at the warehouse, floating 
or 6xed, in which the goods may chance to 
be. " 

There was, therefore, do question in that 
case whether the plaintiffs were entitled to 
the prioo of the goods. The suit was one for 
damages. The. only question was whether 
the defendants were justified in refusing to 
pay for the goods until they had been given 
an opportunity of inspecting them. We think, 
therefore, on the facts of this oase that the 
property in the goods did Dot paas to the 
defendant Bank and, therefore, the plaintiffs 
were not entitled to sue for the prioe. 

The only question remaining to be deoided 
is the question of the measure of damages. 
The learned Judge has found that the market 
rate at the dates of breach should be taken at 
Bs. 2-8-0 per lb. and the deoretal amount has 
been calculated on that basis. The defendant 
Bank have appealed against that finding & DC * 
we must, therefore, consider the evidence on 

(5) (1033) 11 Q. B. D. 627 at p. 841 ; 52 Ii. J-Q * 
B. 431 : 4'J L T. 4G2 ; 81 W. R. 698 ; 5 A^P- M- v. 
160- 
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whioh it) is baaed. Hia Lordship then pro¬ 
ceeded to oonsider the evidence on this point 
and continued: — 

I think on the evidence whioh has been 
recorded in the oase, defendants were entitled 
to a decision that the market rate prevailing 
at the relevant dates was Rs. 2-15-0 instead 
of Rs. 2-8-0. Therefore, the deoretal amount 
in favour of the plaintiffs mast be amended in 
accordance with our deoision. 

There is no substance in the other objeotions 
whioh appear in the grounds of appeal or in 
the respondents’ cross objections, and ib is not 
necessary for me to refer to them. 

As regards the order in the Court below 
that interest should be allowed to date of suit 
we cannot 1 interfere with the discretion whioh 
the learned Judge has exeroised under seotion 
84, Civil Procedure Code. The appellants, there¬ 
fore, being successful only with regard to their 
contention in ground No. 12 in their memo¬ 
randum of appeal, and having otherwise failed 
in their appeal, we think that there should be 
no order as to costs on either side in the 
appeal. 

"With regard to the oross-objeotions they 
have failed and, therefore, the appellants are 
entitled to their oosts of the oross-objections. 

Z. K. Decree modified. 

Attorneys for the Appellants—Messrs. 
Motichand & Devidas. 

Attorneys for the Respondents—Messrs. 
Little & Co. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 9 op 1923. 

Ootober 24,1923. 

Present : — Sir Walter Salis Schwabe, K. C., 
Chief Justice, Mr. Justice Coutts Trotter and 
Mr. Justice Ramosam. 

SATTAYA PADAYACHI and others— 

Defendants—Appellants 
versus 

SOUNDRATHATCHI— Plaintiff 

—Respondent. 

Civil Procedure Code (Act V of 1008) O. TV , r. 1— 
Presentation of plaint—Prdentation to Judge outside 
office hours and away from Court—Validity of. 

I 0—138 


Thera ia nothing in r. 1 of O. IV of the Olvil 
Procedure Code to show that the presentation of a 
plaint must be within offioe hour j, or must be to the 
offioer appointed at the Court or at any particular 
plaoe, and there is no reason why, if a Judge so 
ohooaes, he should not constitute himself the officer 
to reoelve a partioular plaint at any plaoe that he 
ohooaes. 

Din Rem v. Ha.ri Das, 14 Ind. Oas. 744; 34 A. 482 ; 
9 A. L. J. 743, relied on. 

Where, therefore, a Judge aooapts a plaint out¬ 
side offioe hours away from the Court, the suit must 
be deemed to have been instituted on the day on 
whioh the plaint is so aooepted. 

A Judge is not, however, bound to aooept a plaint 
in suoh a manner, and it iB within his discretion to 
refuse to do so. 

Letters Patent Appeal under olause 5 of 
the Letters Patent against the judgment of 
Mr. Justioe Venkatasubba Rao, in A. A. O. 
No. 226 of 1922 preferred against the order of 
the Distriot Court, East Tanjore at Negapatam, 
in A. S. No. 1 of 1922 (O. S. No. 11 of 1921, 
on the file of the Court of the Additional Sub¬ 
ordinate Judge, East Tanjore at Mayavaram). 

Mr. K. Bhashyam Aiyengar (with him Mr. 
K. Narasimha Aiyengar) for Appellants :— 
Under O. IV, r. 1, Civil Procedure Code and 
under r. 14 of the Civil Rules of Practice a 
plaint must be presented to the Court as suoh, 
or the person authorised by the Court to 
receive the same such as the Chief Ministerial 
offioer. In the former oase there is no res¬ 
triction as regards the hours during whioh ib 
ought to bo presented and in the latter case it 
must be presented within the stated hours— 
offioe hours. 

In this oase the Judge sitting in his olub 
and reading newspapers was not a Court and 
as such the presentation to him at that hour 
was not a valid presentation either as to a 
Court, because he had oeased to hold Court 
for the day, or as to an officer duly empower¬ 
ed to receive plaint because it was presented 
out of the stated hours. Moreover a Judge 
sitting in dub oannot he a Court bcoause he 
can hold Court only in the Court House and 
that ordinarily within office hours 11 A. M. to 
6 P. M, 
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See also Rules and Orders compiled by 
Chandra Sekhara Iyer r. 220. Even assuming 
that) the Judge has constituted himself a Court 
at that time to reoeive the plaint there is no 
indication in the proceedings in this case that 
he did so as there is no direction to the 
offioe or anybody to file it as on that date 
by directing the putting of the Court date 
stamp of that date and the mere mention of 
the fact of presentation at that hour and 
cancelling of the stamp and the initalling by 
the Judge is not enough to prove the same. 

The acceptance of plaint at that hour being 
capable of being dorm only by a Court and, 
therefore, being a judicial act cannot he done 
if it prejudicially affects the other side as in 
this case it deprives the other side of the 
valuable plea of Limitation. 

Observations in Yenkatcsa Iyengar v. 
Kamalammal (1), relied on. 

See also Shoo Ram Tiwari v. Thakur 
Pro,sad (2) and The Receiver of the Nidadavole 
and Mednr Estates r. K. Suraparazu (3). 

The oaso in Din Ram v. Hari Das (4), 
(F. B.) has no application to the present 
case as that related to the presentation of au 
appeal to which seotiou 5 of the Limitation 
Aot applied. 

Even if it appliod to the caso of presentation 
of plaint it cannot apply to Madras as it rosts 
on some peculiar course of practice in that 
provinco. 

Thus the presentation on that day being 
invalid as such it must be taken as a presen¬ 
tation on the following day and the suit was 
therefore, barred under eectiou 3, Limitation 
Act. 

Mr. 6'. Ramaswamy Aiyar for Mr. T. 
Muthukrishna Iyer, for Respondent was not 
callod on to reply. 

(1) 13 Ind. Caa. '16!); 22 M. L. J 212 at p. 215; 
(1912) M. W N. 65; 11 -U. L T. 84- 

(2) 20 A. 562; A. W. N. <1007) if,8. 

13) 29 Ind. Ca*. 449; 38 M. 995. 

(4) 14 Ind. Caa. 7-14; 34 A. 482; 9 A. It. J. 748. 


JUDGMENT. 

Schwabe, J.— -This is an appeal under the 
Letters Patent, Oldfield and Venkatasubba 
Rao, JJ. having differed in A. A. O. No. 226 
of 1922. 

The point is a very short one. The Judge 
of a Court in the Moffusil having risen for the 
day went to his club. At his olub he was 
approached by a Vakil who asked him to re¬ 
ceive a plaint, it being the last day for the 
expiration of the period of limitation. The 
learned Judge aooepted the plaint and oanoell- 
ed the stamp on it by writing upon it the 
words ' presented to me by” giving the name 
of the Vakil "at 7-30 p. m,” and signed and 
dated it. It is argued that nevertheless that 
suit is barred, because it has not been insti¬ 
tuted within the period of limitation. Section 3 
of the Limitation Act runs thus :—"Subject to 
the provisions contained id sections 4 to 25 
inclusive every suit instituted, appeal prefer¬ 
red and applications made after the period of 
limitation prescribed therefore, by the first 
schedule shall be dismissed ” It is argued that 
the suit was nob instituted on that day. Now 
turning to the Civil Prooeduro Code, O. IV, 
r. 1, provides that "every suit shall be institu¬ 
ted by presenting a plaint to the Court or 
such offioer as it appoints in this behalf.” 
The Judge of the Courb could appoint himself 
or anyone else as the Officer to whom a parti¬ 
cular plaint was to be presented. There is 
nothing in the Rule to show that the pre¬ 
sentation must be within office hours, or must 
be to the Offioer appointed at the Courb or 
at any parbioular place and I see no reason ab 
all why if a Judge so chooses, he should Dot 
constitute himself the Officer to receive the 
parbioular plaint at any plaoe that he obooses. 
It is a matter whioh is not without authority, 
for preoisely the same oirouinstances arose in 
Din Ram v. Hari Das (4). In that case the 
memorandum of appeal was presented to the 
Dietriot Judge at bis private residence after 
office hours and he accepted it taking the 
precaution to state that it would be admitted 
subject to his having got the power to do so. 
The Full Benoh of Allahabad held that he 
had the power. The Division Bench here 
differs, Oldfield, J. stating that the ruling in 
Din Ram v. Hari Das (4) had no application 
to Madras, because although in Allahabad it 
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might be the oustom for a Judge to be ap- 
proaohed outside Courts, in his experience it has 
not been so in Madras. Venkatasubba Rao, J. 
on the other hand, gave instances of numerous 
kinds of applications to his knowledgethat had 
been made to Judges in Madras when away 
from the Court and outside or during office 
hours. 

I agree with the Full Bench decision in 
34 All. 482 and I see no reason at all to say 
that the same principle should not be applied 
in Madras. The appeal will be dismissed 
with costs. 

Coutts Trotter, J. —I am of the same 
opinion. I think that what pressed Oldfield, 
J. was the idea that, if you state that a Judge 
may reoeive plaints in this way out of offioe 
hours, you are committed to the further pro¬ 
position that he must. With great respect to 
the learned Judge, I think that that is a fal¬ 
lacy. I think, that it is in the discretion of 
the Judge to act as he did on this case or 
refuse to do so ; and, if the thing became a 
nuisanoe, I have no doubt that Judges would 
refuse to oblige litigants by taking documents 
in this way. I should like it to be under¬ 
stood that, so far as I am personally concerned, 
any suoh application would bo received by me 
with disfavour . 

Ramesam, J. —I agree with the judgments 
just delivered. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1499 of 1922. 


March 5, 1924. 

Present : —Mr. Justice Daniels. 

DHANRAJ RAI and another -Defendants 

—Appellants 

versus 

RAM NARESH RAI and others— 
Plaintiffs and Defendants— 
Respondents. 

Hindu Luto—Joint family—Altcuuli<>n by all adult 
members — Necessity—1’nsumplion— i>ons,Jailure oj, to 
contest ulienution, efjeet oj—Limitation Act (IX uj 


1908) s. 6, Sch. I, Art. 126 —Sutt to challenge alie¬ 
nation — Limitation, commencement oj _ After-born 

sou, position of. 

An alienation of joint family property by tho re¬ 
presentatives of all the branches of tho family, and 
by all ohe'adult male members of the family living 
at the time, raisee a presumption of leRal neces¬ 
sity. 


Balaam Santaram v. B a baji, 8 B. G02 : 9 Ind. Jur. 
227; 4 Ind. Deo. (N. S.) 778; jlnant Kaltvar v. Ham 
Prasad Tctvari , 78 Ind. Caa. 019 ; 22 A. L. J. 182 ; 
Hart Prasad Singh v. \Surcndra Mohan Sinha, 66 Ind! 
Caa. 915; 3 F. L. T. 709 ; 1 Fat. 506; (1922) A. I. K. 
(Pat) 450, relied on. 


Pcarc Lai v. SundarSingh, 68 Ind. Caa. 805; 20 A. 
L J. G5b; (1922) A. I. H. (A) 436; 44 A. 756, relied on. 

The failure of the aona of a iiindu who has alienat¬ 
ed joint family property to contest the validity of 
the alionation, supports an inlorenoe in favour of tho 
validity of the transaction. 


Chuttan Lai v. Jai Ram, 8 Ind. 0a*. 719 ; 8 A. L. 
J. 15; 39 A. 283, followed. 


A right to challenge an alionation of family pro¬ 
perty ia not co-paroenary proporty in whioh a eon 
acquires an interest by birth. 

Every oo-puooner who challenges an alienation 
does so in virtue of his own independent right 
as a person who has aoquirea interest in the family 
estate by birth. 

Under Article 126 of Sobedule 1 to tho Limitation 
Aol, limitation for a suit to challenge an alienation 
of family proporty runs from the date on whioh the 
aliouee takes possession of the property. 

If the plaintiff is a minor on the date when limi¬ 
tation commences this poriod wilt bo extended in 
virtuo of sectiou u ol thu Limitation Aot, but boo. 
tiou 6 cannot bo pleaded by a plainlill who was not 
in exibtenoo when tho alioneo took possession, 
iio is entitled to take advautago of the existing 
oause oi notion so long as it subsists, but he does not 
obtain a fresh period oi 21 years from tho date of his 
birth. 

Clwkhcy Singh v. Uardu Singh , 61 jud. Caa. 757; 24 
O. C- 3JO. 8 O. L. J. 667 ; 4 U. F. L. lc. (u) 10, roiiod 
on. 


Second appeal against tho decree of tho 
Distnot Judge, Uhazipur, dated the 10th July 
1922. 

Mr. U. S'. JJajpai, for the Appellants. 

Dr. A/. L . Ajartoulu, for the Respondeutfl, 
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JUDGMENT. —This is an appeal in a 
suit in which the plaintiffs sought to set aside 
on the ground of want of legal necessity two 
sales of joint family property made in the 
years 1904 aDd 1910 respectively. The deed 
of 1910 has been held by both Courts to be 
binding on the plaintiffs and the dispute is 
now oonfined to the deed of 1904. The two 
issues to be decided are :— 

1. Is the suit within time ? 

2. Was the alienation justi6ed by legal neces¬ 
sity or antecedent debt ? 

The family to which the plaintiffs belong 
consists of four branobes headed by the four 
sons of the oommon ancestor Jhingur Rai. The 
deed in suit was executed by the heads of all 
four branohes. Two of the sons of Jhingur 
Rai, namely Jharap Rai and Dhanraj Rai, were 
alive and executed it. The other two Jadu 
Rai and Dhanoki Rai were dead but the deed 
was exeouted by the two sons of Jadu Rai and 
by the only son of Dhanoki Rai. The execut¬ 
ants also admittedly inoluded all the adult 
male members of the family at the time when 
the deed was executed. The plaintiffs are all 
minors born after the execution of the deed. 
They are respectively a grandson of Jadu Rai, 
two grandsons of Jharap Rai and one grandson 
of Dhanraj Rai. Their suit has been hold to 
be within time because in 1904 a grandson of 
Jharap Rai named Sita Ram was in existence. 
This lad died in 1912 at the age of thirteen. 

The consideration for the deed in suit was 
Rs. 423 and the whole of it oxoept Rb. 25 wa6 
taken for payment of antecedent debts. A list 
of these debts is given in the judgments both 
of the Subordinate Judge and of the Distriot 
Judge. The learned Di6triob Judge says that 
in order to establish the necessity for the sale 
“ it is necessary to show that these prior 
debts were in existence and that they them¬ 
selves were binding on the family,” and he 
considers that there is no evidence apart from 
the recital in the deeds that suob necessity 
existed, If the learned Distriot Judge means 
by this that in order to support an alienation 
an antecedent dobt incurred by an ancestor 
musb have been inourred for purposes constitut¬ 
ing legal necessity in the narrow sense his 
statement is dearly erroneous. With regard 
to the four of the items which he has marked 
(6), (c), (i) and ( 0 ) the learned Distriot Judge 
says that “ there is not even any proof on the 


record that the deeds are genuine.” If the 
learned Districb Judge means by this that in 
order to prove that the sale consideration was 
taken in lieu of prior debts, it is legally essen¬ 
tial that the prior deeds which were paid off 
out of the consideration must be produced and 
formally proved he is again in error. Indeed 
such a requirement would render proof in 
respeot of an old transaction impossible. Deeds 
which have been paid off are not retained with 
the same care as deeds wbioh are still in foroe. 
It is not surprising if after a lapse of nearly 
twenty years suoh deeds are not forthcoming, 
and it is quite open to the defendants to prove 
by other evidence that these debts existed and 
that the consideration was paid in satisfaction 
of them. 

But the radical error whioh vitiates the 
judgment of the learned Distriot Judge is his 
failure to realise the legal significance of the 
faot that the deed was exeouted by the repre¬ 
sentatives of all four branohes of the family, 
and by all the adult male members of the 
family living at the time. Eaoh of these cir¬ 
cumstances separately has been held sufficient 
to raise a presumption of legal neoesBity. A® 
to the latter see Balvant Santaram v. Babajt 
(1). When combined they certainly do so. The 
presumption is still further strengthened by the 
faot that two of the original vendors Jharap 
Rai and Dhanraj Rai had sons who died long 
after attaining the age of majority but who 
did not during their life-time make any 
attempt to contest the validity of the deed. 
One of the sons of Dhanraj Rai is still alive 
and is defendant No. 5. In a similar oase 
whioh oame up under the Letters Paten , 
Ghuttan Lai v. Jai Bam (2), this was held 
to support an inference in favour of the vali¬ 
dity of the transaction. 


This presumption applies to the whole deed 
and nob merely to the items so far considered. 
There is considerable evidenoe to support 10 
in regard to most of the items, and there « 
absolutely nothing to rebut it. One of the 
deeds whioh was paid off goes baok as tar 
1899 and it is nob to be expeoted that an. 
21 years the defendants should be able 
produce definite and positive evidence re £* 1 ' 
ing the necessity for it. This is a very m 


) 8 B. 602 ; 0 lad- Jar. 227: 4 lad. Dao. (N.3-) 770. 
I) 8 Ind. Cab. 719 ; 8 A- I* J- 15 1 A. 808' 
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stronger case than Peare Lai iv. Sundar 
Singh (3), whioh has been referred to in 
argument, as in that case the alienation was 
effeoted by the manager alone. The learned 
Subordinate Judge accepted all these items as 
being shown to be for legal necessity and 
the finding of the learned District Judge 
to the oontrary is vitiated by manifest errors 
of law whioh entitle me to set it aside. In 
dealing with item (J) whioh he has aooepted, 
the learned Distriot Judge notices the fact 
that the deed was executed by the leading 
representatives of every branoh of the family, 
but he seems to think that the only inference 
whioh oan be drawn from it is that the debt 
was not illegal or immoral. The inference in 
reality goes much further than this. The 
presumption is that tho deed represented a 
valid transaction which would bind the family 
estate. The finding of the learned Subordinate 
Judge on this issue was correot and should 
have been upheld. 

In view of my finding on the abovo issue 
it is not necessary to say very muoh on the 
question of limitation. In view of the fact 
that Sita Earn was alive at the execution of 
the deed, the plaintiffs who were born during 
bis life time and within twelve years of tho 
alienation undoubtedly obtained a right to 
challenge it under the ruling of this Court in 
Tulshi Bam v. BaJm (4). A right to sue is not, 
however, oo-parcenary property in whioh a son 
&oquires interest by birth, Lachman Das v. 
Sundar Das (5). Limitation under Articlo 126 
nma from the date when the alienee takes 
possession of the property, which in this case 
was the date of the sale. If the plaintiff is a 
minor on the date when limitation oommen- 
oes this period will bo extended in virtue of 
section 6 of the Limitation Aot, but it has 
been held in the Punjab case above referred 
to that section 6 cannot be pleaded by a 
plaintiff who was not in existence when tho 
alienee took possession. He is ontitled to 
take advantage of tho oxisting cause of aotion 
so long as it subsists, but ho doos not obtaiu 
a fresh period of 21 years from the dato of 
his birth. (The 6amo viow waB taken in 
Oudh in a judgment in which tho question is 
fully disoussed; Chokhey Singh v. Uardco 

(8) 68 Ind. Can. 805 ; 20 A. L. J- 658 ; (1022) A. 
h R- (A.) 486 ; 44 A. 75G. 

(*) 10 Ind. Ca9. 908 : 89 A. 654; 8 A. L. J. 738. 

(5) 69 Ind. Cas. 678 ; 1 L- 568. 


Singh (6). I am informed that the same view 
has also been taken in Bombay). If it were 
otherwise limitation might run on for ever. 
Suppose there is in existence at the time of 
the alienation an infant coparcener. He 
dearly can sue within the period of his 
minority and three years thereafter. Just 
within three years after his attaining majority 
another co-fiarcener is born in another branch 
of the family and a fresb period of 21 years 
commences. It has been suggested in answer 
to this argument that the right to sue de¬ 
volves like property on the legal representative 
of the minor, but a right to challenge an 
alienation is not property whioh devolves in 
this way. Every co-parcener who challenges 
an alienation does so in virtue of his own 
independent right as a person who has acquir¬ 
ed interost in the family estate by birth. It 
was so held in Padarath Singli v. Baja 
Bam (7). Limitation reokoned from the date 
when the alienee took possession would have 
expired in 1916. Seotion 6 of the Limitation 
Aot not being applicable, the plaintiffs cannot 
olaim any extension beyond that date. For 
the same reason they cannot rely on section 7 
as there was no joint right when tho period of 
limitation commenced Bhagat Bihari Lai v. 
Bam Nath (8). If Sita Ram had lived he 
would have attained his majority in 1917. 
If that date is material, whioh I do think it is, 
it would be for the plaintiffs to show thab 
thoir suit was brought within three years of 
it. The suit was not filed till August 1920. 
Tho appellants are in my opinion entitled to 
suoeed also on the question of limitation 
though as 1 have said they are 60 dearly en¬ 
titled to sucoeed on the other issue that it is 
almost superfluous to go into the question. 

I may note in oonolusion that there is a very 
rooent decision of tho Lottors Patent Bonoh 
in Anant Kalwar v. Bam Prasad Texuari (9), 
that whore a deed was exeouted by the father 
and unde in lieu of antecedent debt tho plaint¬ 
iffs woro bound by the acts of thoir own 
ancestor and could not challenge tho deed. 

(6) 64 Ind. Cas. 757 ; 24 O. C. 830 ; 8 0. L. J. 
667 ; 4 U. P. L. It. (O.) 10. 

(7) 4 A. 285 ; 2 A. W. N. (18b2) 2'J ; 6 Ind. Jur. 
649 2 Ind. Deo. (N. S.) 863. 

(8) 27 A. 704 ; 2 A. L. J. 468 ; A. W. N. (1906) 

163. 

( 9 ) 78 Ind. Cas. 619 ; 22 A. L. J. 182. 



1022 


INDIAN CASES 


[1924 


SHEONANDAN SINGH t>. JAI BAM SINGH 

The same view was taken by the Patna High 
Court in Bari Prasad Singh v. Sourendra 
Mohan Sinha (10). 

For the reasons given above I allow the 
appeal with costs including in this Court fees 
on the higher scale and restore the decree of 
the Subordinate Judge. 

z. E. Appeal allowed. 

(10) 66 Ind. Cas. 945 ; 3 P. L. T. 709 . 1 Pat. 606; 

(1922) A. I. R. (rat.) 450 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Miscellaneous Civil Appeal No. 8 of 1924. 

April 28, 1924. 

Present :—Mr. Pullan, A. J. C. 

SHEONANDAN SINGH and another— 
Defendants—Appellants 
vet sus 

JAI RAM SINGH and others— 
Plaintiffs—Respondents. 

Hindu Law—Widow —Ex-proprietory tc>*ancy—Re¬ 
linquishment—Transfer. 

A Hindu widow inheriting her husband's exproprie- 
tary tenancy baa not the rights ol a tenant but pos- 
eosaes merely a lile-intereet and cannot relinquish a 
part of the teoanoy in favour of tho landlord Any 
auoh iclinquishmoot, if mado, can be set aside on her 
death by the reversioners. 

The relinquishment of a holding amounts to a 
transfer of property and is one of the various forms of 
alienation. 

Appeal from the deoree of tho Additional 
Subordinate Judge. Lucknow, in C. A. No. 7 of 
1923, dated tho 12tli Ootobor 1923, preferred 
against the decree of the Munsif, North 
Lucknow, dated tho 14th Ootoher 1922. 

Mr. Ishtvari Prasad, for tho Appellants. 

Mr. L.S. Misra, for the Respondents. 

JUDGMENT. —This is a second appeal 
from an order of the Additional Subordinate 


judge of Luoknow, allowing an appeal from a 
decree of the Court of first instance and re¬ 
manding the case for trial on its merits. The 
faots are clearly stated in the judgment of the 
lower Appellate Court and the only question 
which this Couit is required to determine at 
the present stage iB whether the widow of an 
ex-proprietary tenant is able to relinquish a 
part of the ex-proprietary tenanoy in favour 
of the landlord, or whether such a transac¬ 
tion can bo set aside on her death by the 
reversioners. It has been argued in appeal 
that a widow inheriting her husband's tenanoy 
under the Oudh Rent Aot h a s the rights of a 
tenant and not merely a life-interest. If 
she beoomes a tenant in hor own right, she 
can undoubtedly deal with the property like 
any other tenant, and one of the rights 
of a tenant is the right of relinquishment. It 
is not, however, clear that a widow under the 
Oudh Rent Act has a position analogous to a 
widow under the Agra Tenancy Aot. In that 
Aot a regular table of suooession is laid down 
quite contrary to the order of succession in 
the Mitokshara law. Consequently rulings of 
the Board ui Revenue and of other High 
Courts dealing with the position of a widow 
under the Agra Tenanoy Aot must be confined 
to that Aot, and they oannot he extended to 
Oudb. for, under the Oudh Rent Aot there is 
no table of eaccession, and where there is no 
table of suooossion, it must be assumed that 
the personal law of the parties is in force. If 
the personal law of the parties, namely, the 
Mitakshara law, is said to govern this oase, it 
would appear that a widow inheriting a ten¬ 
ancy inherits no more than a life-interest and 
tho property will devolve on her death on the 
roversionc-rs. ioho would be bound by all the 
laws of Mitakshara restricting the transfer of 
property and as a tenanoy is property, she wu 
not he able to alienate the bolding inherited 
from her husband exoept for family necessity. 
It has boon alleged on behalf of the appel' an “ 
that tho roliuquishmeut of a holdibg is not a 
transfer, and also that as a right of this nature 
iu an agricultural tenancy was not oontempla * 
ed by tho Mitukshai a law it i6 improper to 
make that law apply. In my opinion, the 
relinquishment of a holding amountB to a 
transfer and it is certainly an alienation. There 
are many forms of transfer and alienation 
which were not contemplated upwards o * 
thousand years ago, but no difficulty has bee 
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experienced in other oases in applying the 
Mitakshara law to modern conditions. The 
only Oudh ruling on this point, to whioh I am 
referred is the ruling reported in Genda 
Singh v. Fateh Singh (1). It was held in that 
oase, that as the Oudh Rent Aot lays down 
no rule of succession, the rule of succession is 
palpably the personal law of succession appli¬ 
cable to the parties. The right of a Hindu 

widow to ex-proprietary rights.oannot 

on the face of it be greater than her title to 
proprietary rights.” Carried to its logical con¬ 
clusion, this ruling would place a Hindu widow 
inheriting ex-proprietary rights in exactly the 
same position as regards the ex-proprietary 
rights as one who had inherited proprietary 
rights. The reversioners, therefore, would have 
a right to challenge any alienation whioh she 
may have made, and she will not have the 
full rights of an ex-proprietary tenant to relin¬ 
quish any part of the holding. This is the 
view whioh has been recently taken by the 
Patna High Court in a ruling, reported in 
Jumra Prasad Singh v. Basdeo Singh (2). No 
doubt, the Bengal Tenancy Act s as separate 
from the Oudh Rent Act as the Agra Tenanoy 
Act, but the conditions of the two resemble 
each other olosely, and although the ruling is 
not binding on this Court it offers a very 
valuable argument by analogy. In my opinion 
the view taken by the lower Appellate Court 
jn this oase is correot on the only point which 

as 00 been deoided and I dismiss the ap¬ 
peal with oosts. 

G * H - Appeal dismissed. 

JJ). 89 Ind. Oae. 258; 18 O. C. 377 ; 3 0. L. J. 135. 

50 Ind. Caa. 872 : 1 P. L. J. 543 ; (1019) Pat. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 304 op 1924 
Maroh 24,1924. 

Present :—Mr. Justice Mukerji. 

MADHO SINGH— Defendant— 
Appellant 

versus 

MANGAL SINGH and others-Plaintiffs 

—Respondents. 

Malicious Prosecution—Convictim by Trial Court- 
Acquittal on appeal —Bona fide prosecution-Civil 
Court , position of. 

A suit for malioiou9 prosecution does not neces¬ 
sarily fail where there has been a conviotion by the 
Court of first instance and an acquittal by the Appel¬ 
late Criminal Court, if on the evidence the Court is 
oonvinoed that the ohargo was utterly false and 
therefore, malicious. 

Sadtibar Singh v. Shco Saran Singh, 21 A. 26 ; A 
W. N. (1898) 1G1 ; 9 lud. Deo. (N-S.) 728, distin¬ 
guished. 

Appeal against the decree of the Additional 
Subordinate Judge, Mainpuri, dated the 5th of 
November 1923. 

Mr. Shambhu Nath Choube, for the Appel¬ 
lant. 

JUDGMENT. —This appeal is entirely 
concluded by tho findings of the Appellate 
Court. The findings are as dear as any Judge 
sitting in second appeals would desire. 

The suit was brought on acoount of an 
alleged malicious prosecution. The lower 
Court found that the plaintiffs-respondents 
purchased some lands, and got possession over 
tho Sir lands which belonged to their vendors, 
after obtaining mutation of names in their 
favour and that, when they went to till the 
lands tho defendant resisted and oaused hurt, 
rt further found that tho appellant made a 
false report to tho polioo and took steps to bring 
about the oonviotion of the plaintiffs. It 
came to the conclusion that tho charge 
brought by tho defendant appellant was 
utterly false and was, therefore, malioious. 

ft was urged that, the fact that, the plaint¬ 
iffs had been oonviobed by the Courb of 
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first instance of criminal jurisdiction, although 
they were acquitted by the Sessions -Judge, 
was a clear and conclusive evidenoe to show 
that the charge brought by the defendant was 
a bona fide charge. In support of this argu¬ 
ment the case of Sadubar Singh v. Sheo Saran 
Singh (1) has been cited. That case was 
deoided on the peculiar facts of it and it does 
not lay down that a suit for malioious prose¬ 
cution is not maintainable where there- is a 
oonviction by the Court of first instanoe and 
an acquittal by the Appellate Criminal Court. 
The evidence in the case was gone into by the 
lower Appellate Court and this Courb is bound 
by the findings already mentioned. 

In my opinion there is nothing in this 
appeal. It is dismissed under O. 41, r. 11 
Civil Procedure Civil 


N H Appeal dismissed. 

( 1 ) 21 A. 26 ; a W. N. (1898) 161 ; 9 Ind. Deo 
(N. S.) 728. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 


Civil Revision No. 181 of 1924. 


February 24, 1924. 
Present :—Mr. Neave, A. J. C. 


BADRI SINGH— Plaintiff—Applicant 

versus 

LABTA SINGH and others—Defendants 

—Opposite Party. 


Code of Civil Procedure (Act V of 1908), 0. M, r. (a) 
—Appellate order returning plaint for presentation to 
proper Court — Appeal—Competency of Revision agamst 
—appealable order. 


Order XLII1, r. 1 (a) of the Oode ol Oivil 
applies not only to orders pansed by the irmi 
Court bub also to similar orders passed by the Appel¬ 
late Court 


Where an order returning a plaint for presenta¬ 
tion to the proper Court passed by the Subordinate 
Judge i« oonQrmed by the Dlstriot Judge in appeal, 
an appeal lies against the latter order. 


Wahidullah v. Kantiaya Lai, 25 A. 174 ; A. W. N. 
(1902i 222; Our Bakhsh Sahoo v. Birj Lai Banka, 28 
C. 275; 8 C. W. N. 248; 18 Ind. Deo. (N.B ) 80, followed. 


No revision lies where an appealable order bas not 
been appealed from within the time allowed by law. 


Petition for revision under seotion 115, 
Civil Procedure Code against the order of the 
Distriot Judge, Fyzabad in C. A. No. 77 of 
1923, dated the 9th August 1923, modifying 
the order of the Subordinate Judge, Fyzabad, 
in O. S. No. 214 of 1922, dated the 5fch April 
1923. 

Mr. Naimat Ollah, for the Applicant. 

Mr. Salig Bam, for the Opposite Party. 


JUDGMENT. —This is an application 
nder seotion 115, Code of Civil Procedure for 
he revision of an order of the Distriot Judge 
f Fyzabad, modifying the order of the Subor- 
inate Judge of Fyzabad by returning the 
ilainb for presentation to the Revenue Court. 

A preliminary objection has been taken that 
io revision lies. The suit was instituted on the 
,2 th Ootober 1922, in the Court of the Subor- 

,mate Judge of Fyzabad which dismissed it 

in the 6th of April 1923, holding that it 
•ught to have been filed in the Revenue Court, 
’he plaintiff appealed to the Distriot Judge 
?ho oonourred with the Subordinate Judge on 
he question of jurisdiction, but held that the 
uib should not have been dismissed, but that 
he plaint ought bo have been returned for 
iresentation to the Revenue Court and passed 
,n order accordingly. The plaintiff submit ed 
o this order and taking baok his plaint filed 
b in the Revenue Courb. whioh after hearing 
he suit dismissed it. The plaintiff now oomes 
ip to this Courb for revision of the order o 
he Distriot Judge, and contends that the su 
s cognizable by the Civil Courb. 

The opposite party's pleader raises several 
ibjeotions, one of whioh is that as an app 
ay against the order of the Disbricb Judge 
lireoting the plaint to bo returned, the appe 
ant should have appealed within the period 
Jlowed by the law of limitation and 
ipply under section 115. The learned Advo- 
sate for the appellant maintains bbab O' * 1 " 

• 1 (a), Civil Procedure Code applies oruy 

i0 cases in whioh the first Courb 
jlainb. But in a Full Benoh oase of Wahvdul 
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y. Kanhaya Lai (1), the Allahabad High Court 
held that an appeal will lie in such a case.- 
The same view has been taken by the Caloutt-a 
High Court in Gur Bakhsh Sahoo v. Dirj Lai 
Benka. (2). These cases were both under the 
Code of Civil Procedure of 1882 but no mater¬ 
ial ohange has been made in this matter by 
the new Coda. We are of opinion that the 
preliminary objeotion taken is well founded 
and we dismiss this application with costs. 

G. H. Application dismissed. 

(1) 26 A. 174; A. W. N. (1902) 922. 

(2) 26 0. 275 ; 3 C. W. ‘N. 249 ; 13 l?»d. Deo. 
(N. B.) 780. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1559 of 1922. 

April 2, 1924. 

Present :—Mr. Justice Daniels. 

LAGAN RAI —Plaintiff — Appellant 

versus 

RAJA RAP— Defendant—Respondent. 

Agra Tenancy Act (It of 1901), s. 79, Ex-proprietary 
tenant, whether tenant of entire proprietory body—Eject- 
me>*< by one member of proprietary body—Ejectment by 
landlord—Suit to contest ejectment — Limitation. 

A holder of Sir land who sella hia share becomes an 
•^-proprietary tenant of the entire proprietary body 
end not merely of his vendee, and a dispossession 
hy any one member of the proprietary body, even 
though he is not tho lamburdar, 13 to be treated as 
•jeotmont by tho landholder within the meaning of 
section 79 of tho Agra Tenancy Aot, which must bo 
contested by a suit brought within six months of the 
ejeotmont. 

Debi Prasad v. Bhagwan Din, Id Ind. Cat 3'J9; 75 
A -*7 ; lo A. L. J. 437; liar.i v. Aidal Singh, 78 lod. 
'**• 1041; 22 A L. J. 113, relied on. 

Appeal against tho decreo of tho District 
Judge, Ghazipur, dated the 13th July 1912. 

Mr. P. L. Barterji, for tho Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. —Tho two plots in suit 
situated in khata Nos. 1 and 2 of a joint 
ttahal wore originally the joint sir of tho 

L C—129 


plaintiff Lagan Rai, and tho defendant Raja 
Rai. The plaintiff sold his share to a third 
party and became ex-proprietary tenant in the 
plots in suit under an order passed under sec¬ 
tion 36 of the Land Revenue Aot. The defend¬ 
ant Raja Rai contested the order right up 
to the Courb of appeal but the matter was 
finally deoided in the plaintiff's favour in 1919 
only one year before tho present suit. It 
appears, howover, that Raja Rai managed to 
retain possession of the plots and the plaintiff 
brought the presenb suit to ejeot him as a 
sub-tenant under section 58 read with section 
34 of the Tenancy Act. I have always enter¬ 
tained doubts whether section 34 was really 
intended to support a suit for ejectment but 
this appears to be the accepted view of the 
law since the decision of Balli v. Naubat Singh 
(l), and has not been contested beforo me. 
Tho defence raised in the Courts below was 
that as the defendant is a member of tho 
proprietary body this is a case of a tenanb 
being wrongfully ejected by his landlord 
within tho meaning of section 79 of the Act 
and, therefore, the plaintiff’s remedy is barred 
by reason of his not having sued within six 
months. This defence was rejected by the 
Assistant Collector hut accepted by the learned 
District Judge and this is the solo issue argued 
in the appeal. It is now settled law einoo the 
Full Bench case of Debi Prasad v. Bhagwan 
Din (2), that a sir-holder who sells his share 
becomes an ex-proprietary tenant of the entiro 
propriotary body and not moroly of his vendee. 
The quostion therefore, resolves itself into 
this whether dispossession by one member of 
tho proprietary body, not boing tho lambar- 
dnr, is to bo treated as ejectment by tho land¬ 
holder, within the meaning of section 79. 
Tho point is covered by a very recent decision 
of Mr. Justico Mukorji. Rani v. Aidai Singh 
(3). The matter is fully discussed in his 
judgment and it is sufficient to say that I am 
not prepared to dissent from tho law laid 
down therein. 

Tho result is that the present appeal must 
succeed. I set aside tho decree of tho Court 
below and restore that of tho Trial Court with 
costs in all Courts. 

N. h. Appeal allowed. 

(1) 16 led. Cas. 120; 9 A. L. J. 771- 

(2) 16 led. Case. 399 ;95 A. 27 ; 10 A. L. J. 497. 
v 8) 78 I od. Can. 1041 ; 22 A. L. J- 113. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 23 of 1923. 
March 6, 1924. 

Present :—-Mr. Wazir Hasan, J. C., 
and Mr. Kendall, A. J. C. 

Mrs. AGNE3 HARRIET DAVID 
and others—Defendants—Appellants 

versus 

Messrs. MURRAY & CO., LTD — 
Plaintiff and ALLAHABAD BANK LTD. 
—Defendants —Respondents. 

Wills* construction of—English rules—General prin. 
oi pies—Intention of testator—Surrounding circums¬ 
tances—Court, duty of—Dcgucst to daughter and her 
children—Daughter, whether takes absolute estate— 
Successim Act (X of 18G5), s. 34, illus. (a)—Statutes, 
construction of — Illustrations , value of. 

English rulea ot construction of wills are purely an 
English produot baaed on English neooasitie* and 
Engliah habits of thought and thero can be no justi¬ 
fication for taking thorn as a guide in the ciao of 
Indian wills. There aro, howover, certain funda¬ 
mental principals wbioh are true alike of wills of 
every nationality and every religion or rank of life. 
These are that in all ca*ea it ia tho primary duty of 
a Court to asertain from tho language of tho testator 
what were hU intention*, i.c., to construe tho Will. 
In so doing it entitled and bound to tear in miad 
other mattora than moroly tho words ueed. It must 
oonaidor the surrounding circumstances, tho positioa 
of tbe testator, his family relationship*, tho proba 
bility that ho would uso words in a particular sense, 
and many other things whioh are often summed up 
in the somewhat pioturosque figure. ‘‘The Court is 
entitled to put itself into the testator’s armohair.' 
Among Ruoh surrounding circumstances whioh the 
Court is bound to oonsider nono would bo more im¬ 
portant than race and religious opinions and the 
Court is bound to regard as presumably (and in 
many oases cjrtainly) present to tho mind of tho 
testator infiUt-noos and aims arising therofrom But 
all this is solely as an aid to arriving at a right cons¬ 
truction of the Will, and to ascertain the moaning 
of its languavo when used by that particular testator 
in that document So soon* as the construction 13 
settled, tho duty of tho Court is to oarry out the in¬ 
tentions as expressed and none othor. The Court ia 
in no oase justified in adding to testamentary dis¬ 
positions. “If they transgress any legal restrictions, 
they must be disregarded. If they leave any even¬ 
tuality unprovided for tho estato must, in case that 
eventuality arises, be dealt with according to tho 
law whioh provides for succession of properly in tho 
absence of testamentary directions applying thereto. 


But the Oourk never adds to a will anything whioh 
needs to be done by testamentary disposition* 

Venkata Narasimha Appa Bow v. Parthasarathy 
Appa Row , 23 Ind. Cas. 166 ; 37 SI. 190 : (1914) M. 
W. N. 299 ; 32 A. L. J. 316 ; 18 C. W. N. 651 ; 26 M. 

L. J 411 ; 15 M. L. T. 285 ; 16 Bom. L. R. 328 ; 41 
I. A. 51 (P. C.), relied on. 

The will of an Indian Christian, after giving a life 
interest to tho testator's wife, stated that on the 
death of the latter, the property would devolve on 
the testator's daughter and her ohildren, and that 
failing these tbe property would go to the Churoh 
Missionary Sooiety 

Held fhat the daughter took an absolute estate in 
the property and the devise directly fell under tbe 
first illustration of tbe illustrations, (a) of s. 84 of 
the Succession Aot. 

In the oonatruotion of the text of the sections of 
an enactment it is the duty of a Court of law to 
accept, if that can be done, the illustrations given 
as being both of relevance and value in the construc¬ 
tion of text. Tho illustrations should in no case bo 
rejected because they do not squaro with ideas pos¬ 
sibly derived from another system of jurisprudence as 
to the law with which they or the eeotions deal. And 
it would require a vory special o*se to warrant their 
rejeotion on tbe ground of their assumed repugnancy 
to the sections themselves. It would be the very la9t 
resort of construction to make any suoh assumption. 
The groat usefulness of the illustrations, which 
have, although not part of the sections, been ex¬ 
pressly furnished by the Legislature as helpful in 
tbe working and application of the statute, should 
not be thus impaired. 

Muhmnmad Sycdol Arif fin v. Yeoh Col Gark , 39 
Ind. Cas 401 ; IS I. A 256 ; 21 C. W. N. 257; (1917) 

M. W. N. 162 ; 19 Bom. L. R. 157 ; (1916) 2 A. C. 675 ; 
86 L J. P. C. 15 ; lie L. T. 564 ; 3* T. L. R. 678 (P* 
C ), relied on. 

Appeal against tho decree of tho Subordi¬ 
nate Judge, Mohan Lai Gunj, Lucknow, dated 
tho 28th February 1923, 

Mr. J , Jackson , for the Appellants. 

Mr. R. L. Banerji and Sir Henry Stanyan , 
for the Respondents. 

JUDGMENT.—Tins is au appeal from 
the decree of tho Subordinate Judge of Mohau 
Lai Ganj dated the 28th February 1923. 
arises out of a suit brought by the respon * 
ent, Messrs. Murray & Co., Limited, agains 
Mrs. Agnes Harriet David aud others o 
specific performance of a contract of sale m 
rospeot of a house situate in tbe city ° 
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Luoknow, entered into between Mrs. Agnes 
Harriet David as the vendor and Messrs Mur¬ 
ray & Co., Ltd. as vendees The suit has been 
deoreed by the Court below. The present 
appeal is preferred by Mrs. Agnes Harriet 
David and other defendants, who are alleged 
to be interested in the property in suit. The 
pleadings in the oase gave rise to a large 
number of issues. The decision of the Court 
below on all those issues has been accepted 
by the parties before us except the decision 
on issue No. 3. The point involved in that 
issuo was the only point argued on behalf of 
the appellants in support of the appeal. 

The property in dispute originally belonged to 
one Mr. Emmanuel Phillips, who died by his 
own hand on the 7th November 1914, having 
just before his death killed bis wife. Emmanuel 
Phillips made a testamentary disposition of all 
bis properties by his will dated the 7th Sep¬ 
tember 1911. This will was admitted to pro¬ 
bate by the High Court of Allahabad under 
its judgment, dated the 2od Juno 1915. It is 
argued that under the will mentioned above, 
Agnes Harriet, daughter of Emmanuel Phil¬ 
lips, obtained only a life-intorost in the pro¬ 
perty in question and that her children, who 
are also parties to the present litigation, took 
the remainder absolutely. 

It will be soen from what has been stated 
above that the construction now placed on be¬ 
half of the appellants on the will of Emman¬ 
uel Phillips in respect of the disposition relat- 
ln K to the house in question is different from 
the one whioh was sought to be placed on it 
)n the Court below and whioh was embodied 
in issue No. 3. That issue is as follows:— 


Venkata Narasimha Appa Bow v. Partha - 
sarathy Appa Row (l) English rules of constr¬ 
uction “ are purely an English product based 
on English necessities and English habits of 
thought, aud thero would be no justification 
in taking them as our guide in the case of 
Indian Wills." We must decline to be 
swayed by tho rules of construction applied to 
English Wills as our primary guide iu the 
task of interpreting the will before us. Thore 
are, however, certain fundamental principles 
which are true alike of Wills of every nation¬ 
ality and every religion or rank of life.” 
These principles may be stated in the language 
of Lord Moulton used in tho case mentioned 
above. In all cases the primary duty of a 
Court is to ascertain “ from tho language of 
the testator what wore his intontions, i.e., 
to construe the Will. It is true that in so 
doing they are entitled and bound to bear in 
mind other matters than merely the words 
used. They must consider tho surrounding 
oiroumstances, the position of tho testator, 
his family relationships, the probability 
that he would uso words iu a particular sense 
and many other things whioh are often sum¬ 
med up in tho somewhat picturesque figure. 

' Tho Court is entitled to put itself into the 
testator’s armohair.’ Among such surround¬ 
ing oircumstauoos whioh tho Court is bound 
to consider none would bo more important 
than race and religious opinions and the Court 
is bound to regard aB presumably (and in 
many cases oertainly) present bo the mind 
of tho tostator influences and aims arising 
therefrom. But all this is solely as an aid to 
arriving at a right construction of the Will, 


Was the property in suit owned by tho 
defendant No. 1 and her ohildren (defendant 
Nos 3 to 8) jointly, as alleged ' If so, is the 
contract of sale invalid and not enforceable "? 
The appellants are, howevor, not bound to 
adhere to tho construction which they placod 
on the will in question iu tho first instance. 
Wo have, therefore, to oxamino tho contention 
now put forward on their behalf. 


At the hearing of tho appeal eomo aid as to 
the interpretation of tho provisions of tho will 
was taken from certain English rules ot con¬ 
duction by way of analogy and in this cou¬ 
pon reforence was made to tho discussion 
°* gifts over ” in Jarman on Wills. As ob¬ 
served by Lord Moulton in the case of 


and to ascertain the meaning of its language 
when used by that particular testator in 
• that dooumont. So soou as tho construction 
is settled, the duty of tho Court is to carry 
out the intentions as oxpressed and nono othor. 
The Court is iu no caso justified in adding to 
testamentary dispositions. 

If thoy transgress any legal restrictions, 
thoy must be disregarded. If thoy leavo any 
eventuality unprovided for, tho estate must, 
in case that eventuality arises, bo dealt with 
according to the law which provides for succes 

(1) 23 I ml. Cas. ir.G ; 37. M 199 ; (1014) M. W. N 
299 ; 12 A. L. J. 815 ; 18 C. W. N. 654 ; 20 51. L. J. 
•ill .15 51. L T. 2«5 ; 10 L'om. L. R. 828 ; 11 I. A 61 
(P 0.) 
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eion of property iu the absence of testament- 
ary directions applying thereto- But the 
Court never adds to a will anything which 
needs to bo done by testamentary disposition. 

Emmanuel Phillips was a native of India. 
He was a Christian by religion and it is 
agreed that the present case is directly 
governed by the provisions of the Indian 
Succession Act, 1865. In construing this Will, 
therefore, we are bound to rest our decision 
mainly upon those provisions without losing 
sight of general 'principles to which we have 
already made reference. The house in ques¬ 
tion is admittedly in the first instance devised 
to the testator’s wife, Sophia Phillips, with a 
limited interest, whioh interest for tho sake of 
brevity may be characterised as a life interest. 
Then it is "to devolve after the death of my 
wife Sophia Phillips in the following way : — 
on my daughter Agnes Harriet, married to 
Moel Cornelius David and her obildren" Now 
if there wero nothing else in this Will it would 
follow by the effeot of section 84 of the 
Indian Succession Act that Agnes Harriet 
took an absolute estate in the property in 
question. Section 84 is as follows :— 

** Whore property is bequeathed to a person 
and words are added whioh desoribe a class of 
porsons, but do not denote them as direct 
objects of a distinot and independent gift, suoh 
person is entitled to tbo whole interest of 
the testator therein, unless a oontrary inten¬ 
tion appears by the Will.” The devise as set out 
above directly falls within the first illustration 
of tho illustrations (a) appended to that section. 
As to tho importance of tho illustrations in the 
construction of tho text of the seotion we may 
quote the observations of Lord Shaw_ in the 
easo of Mahommed Syedol Artffin v. Ycoh Ool 
dark. (2). “On tho second point their Lord- 
ships are of oiniou that in the construction 
of tho Evidence Ordinance it is tho duty of 
a Court of law to accept, if that oan be done 
the illustrations given as being both of role- 
vauco aud value in the construction of text. 
The illustrations should in no case be rejected 
because they do not square with ideas possi¬ 
bly derived from another system of jurispru- 

(2) 39 lad. Ca9. 401; 43 I. A. 2i6; 21 C W. N. 257 
(1917) M. W. N. 162 ; 19 Boai. L. U. 157 ; (1916) 2 
A. 0- 575; 90 Li. J. P. 0. 15; 115 L. T. 564; 32 T. L. It. 
073 (1’. C.). 


denoe as to the law with whioh they or the 
sections deal. And it would require a very 
special case to warrant their rejection on the 
ground of their assumed repugnauoy to the 
sections themselves. It would be very last 
resort of construction to make any such 
assumption. The great usefulness of the 
illustrations, whioh have, although not part 
of the sections, been expressly furnished by 
tbe Legislature as “ helpful in the working 
and application of the statute, should not be 
thus impaired.” RelyiDg on tbe text of the 
section itself the learned Counsel argues that 
the children of Agnes Harriet are direct 
“ objects of a distinct and independent gift 
“ and further that “ a contrary intention 
appears by the Will.” 

As to the first line of argument muob need 
not be said. There are no words in the Will 
denoting tho children as direct objects of a 
distinct and indepeudeut gift. The only words 
of gift are “ to Agnes Harriet and her child¬ 
ren.” Tho last throe words are nothing more 
than an addition describing a class of persons. 
Those words cannot be construed as denoting 
tbe obildren as objects of a distinot and inde¬ 
pendent gift. Indeed there is no gift in favour 
of tho obildren apart from what may be 
implied from tho gift to Agnes Harriet. 

The second line of argument is sought to be 
supported mainly by three provisions of the 
will in question. The first is tho provision 
contained in tbe devise to the testator s wife 
of the pacca house in Bareilly cantonments 

It is as follows :— 


" I devise aud bequeath to my wife Sophia 
lillips the large pacca house No. 62 Bareilly 
□tonments for her exclusive use and beneU6. 
io will have tbo power to deal with it as sbe 
ooses.” It is argued that similar words are 
t attached to the devise of the bouse in suit 
favour of Agnes Harriet. In our opinion 
e argument is inoonolusive for the * eas ° D 
at where a limited interest is intended to ue 
nferred by the testator he specifically us ®“ 
>rds to that effect as is the case with rogaro 
the devise of the house in question m «ue 
st instance in favour of his wife, bop 
fillips which we have pointed out >n a pr 
>us part of this judgment The result ® 
at as regards the devise of the house » *** 
favour of Agues Harriet the testate ■&»> 
t use words whioh he had used previously 
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for the purpose of expressing the intention of 
devising an absolute estate nor suoh words 
whioh he had employed for expressing tho 
intention of oonferring only a limited interest. 

The second provision of tho will on which 
reliance is placed relatos to the disposition in 
favour of the testator’s son, Jamos William. 
The devise in favour of James William stands 
on a peculiar footing. The judgment in the 
probate case Bhows that James William turn¬ 
ed out to be a “ mauvais subject ” and conse¬ 
quently the testator was highly displeased 
with him and gives him Rs. 25 per month 
for his life out of the rent of house No. 67 
situate in Bareilly oantonments. On his death 
the same amount is directed to be paid to 
William’s widow for so long “ as she leads a 
good life and remains his widow.” Then pro¬ 
vision is made to the issue or issues of William, 
if any, by directing the same amount to be 
spent on their education and on their ooming 
of age the house is to be sold and the proceeds 
to be divided amongst William’s issues. 
Finally, in the event of William's widow 
remarrying or not leading a good life and 
there being no issue tho house is to bo sold 
and the proceeds to be divided equally “among 
my other ohildren or grandohildren.” On tho 
strength of these provisions, it is argued that 
tho intention of the testator was to give only 
a limited interest to all his children. 

We are unable to yield to this argument. 
Wo have already pointed out that William 
had lost all affeotion of his fatbor. Tho bo- 
quest to him, thorofore, stands ou a separate 
basis altogether and from it wo cannot infer 
that a similar boquost was intended in favour 
of Agnes Ilarriet, who is shown to bo the 
most beloved of all the ohildren of the 
testator. 

The third provision, which is brought into 
requisition in favour of the appcllauts’ case, is 
the ono which has boon called as constituting 
( a gift over.” Shortly put it is as follows:— 
Failing all tho persona named above as 
beneficiaries under this Will, 1 bequeath all 
“y property to tho Church Missionary 
Society." It is argued that there being a gift 
0Ver as contained in tho provision quoted 
above the intention of tho tho testator was to 
create only a life-estato in favour of the first 
recipients of his bounty. Wo do not agree 
^vith this argumont. In tho first placo, tho 


gift to the Missionary Society is expressed in 
a vague language. The contingencies on which 
it is to come into effect are not definitely 
stated. In the second plaoo, it does not 
come (into confliob with an absolute estate pre¬ 
viously created. If all the contingencies 
contemplated by the clause fail to happen 
then the clause would operate by way of 
defeasance of the prior gift which would be 
absolute were tho contingencies not to occur. 

The appeal, therefore, fails and is dismissed 
with costs. 

N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1563 op 1922. 

April 7, 1924. 

Present :—Mr. Justice Daniels. 

SETH BEHARI LAL— Defendant 
—Appellant 
versus 

AMIN CHAND and another—Plaintiffs 
and Defendants—Respondents. 

Civil Procedure Code (Act V of 1909) O. XLI, 
r. 2— Document, admissibility of—Objection before 
Appellate Court—Discretion of Court—Iligh Cotirt, 
whether will interfere. 

Where a dooumenl has been admitted without ob. 
jootion in the Trial Court and evon ia appeal no 
question of ite admissibility i* r»isod till tho timo 
of argument*, tho Appcllato Court 13 ontitlod to 
refuso to ontertain the objootion, having regard to 
tho provisions of 0. Xbl, r. 2 of the Civil Prooadure 
Code, and the High Court will not interfere with tho 
di*orotion of the| lower Appellate Court in ecoond 
appeal. 

Chariller Dai v- Kailash Bchari, 44 Ind. C»h. 422 ; 
3 P. Tj. J. POG; (1913) Pat. 145; 4 P. L W. 218; Shah- 
2a ,It Bcgam v. Secretary of Stale for India, 84 C. 1069; 
'J Uom. L. R. 1192; fi C. L. J- G28; 2 M. L. T. 439; 84 
I A. 194 (P- C ); Chinnaji Clovind Oodbole v. Dinhar 
Dander Oodbole. 11 13. 320; 11 Ind. Jur. 342 ; 6 Ind. 
Deo. (N. S.) 209, rolied on. 

Appeal against tho deoroo of tho Subordi¬ 
nate Judgo, Muzaffarnagar at Meerut, datod 
tho 6th July 1922. 



1030 


INDIAN OASES 


[1924 


BEHARI LAL V. AMIN CHAND 

Messrs. Iqbal Ahmad and M. A. Aziz , for 
the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT :— This appeal arises out 
of a suit for possession of the site of a house. 
The olaim was disputed on tho ground of 
adverse possession. It has been found that 
the plaintiff is the owner of the site. It has 
also been found that tho defendant’s predeces¬ 
sor-in interest occupied the land in 1385 
under an agreement which allowed him to 
build a houee on it hut required him to vaoate 
it and remove the materials when asked to do 
so by the owner. It is further found that 
from that time ground-rent has been regularly 
paid and that the appellant, when he bought 
the house kuew of the plaintiff’s rights, that 
is, he knew that the site belonged to the plaint¬ 
iff and that his vendor had no transferable 
interest in it. 

Two picas are taken in the grounds of 
appeal :— 

1. That no decree for ejeotment should 
have been given but ouly a decree for arrears 
of rent. 

2, That tho lease or counterpart executed 
by the dofondant’s predecessor required regis¬ 
tration. 

The first plea has not been seriously pressed. 
On the fact3 found the plaintiff was entitled 
to a decree for ejectment. 

As to tho second pica the Court below held 
that it was not open to tho appellant. It 
further held that oven if tho plea was open 
there was no force in it. 

If it wore necessary to support the second 
finding the plaintiff-respondent admits that 
ho would not bo in a position to do so. The 
question which has boon argued is whether 
this Court ought to iuterforo with the discre¬ 
tion of tho Court bolow in holding that the 
plea could not be raised by tho appellant. 
Tho document was admitted without question 
in the Trial Court, and oveu in tho appeal to 
tho Court below no question of its admissibility 
was raised. It was only at tho time of argu¬ 
ments that the point was taken. Under these 
circumstances tho Court below was, in my 
opinion entitled to refuse to entertain it. 
Tho Code (O. XLI, r. 2) expressly lays down 
that except by leave of the Court no party 
shall bo entitled to urgo any objection not 


taken in the memorandum of appeal. It has 
also been held in several oases that where a 
dooument is admitted without objection in the 
trial Court, it cannot be objected to afterwards. 
The point arose in a recent case in the Patna 
High Court Char liter Bai v. Kailash Behari 
(1). Certain papers had been admitted without 
objection in the trial court. The special judge 
in 6rst appeal and a Judge of the High Court 
in seoond appeal rejeoted them as inadmissible. 
In Letters Patent it was held that the objec¬ 
tion should not have been entertained. The 
learned Judges support their view by reference 
to a dictum of the Privy Council in Shahzadi 
Bcgam v. Secretary of State for India (2)where 
their Lordships say :— 

"It is now too late for the respondent to 
take an objection to the admissibility of 
a dooument which was reoeived without 
objection at the trial”. 

Tho same view has been taken in another 
case Chimnaji Govind Godbole v. Dinkar 
Dhondev Godbole (3), where a copy of a copy 
had been admitted without objection in the 
Trial Court, as also in Kishori Lai v. Bakhal 
Das (4). 

Even if the document in dispute were re¬ 
jected for want of registration this would 
not result in the dismissal of the suit. Quite 
apart from this dooument there iB a finding 
of faot based od oral evidence that ground- 
reut has been regularly paid for the site by 
the appellant’s predeoeBSor and that the appel¬ 
lant took his sale deed with full knowledge 
of the plaintiff's rights. 

For the reasons already given I dismiss the 
appeal with oosts including in this Court fees 
on the higher scale. 

N. a. Appeal dismissed. 

(1) 44 Ind. Cas. 422 ; 3 P. L. J. 806 ; (1918) Pat. 
146 ; 4 P. L. W. 213. 

(2) 84 0. 1059 ; 9 Bom- L. R. 1192 ; 6 O. h. J- 
678 ; 2 M. L. T. 439 ; 34 I A. 104 (P. C.) 

(8) II B. 820; 11 lnd Jur. 342; 6 Ind. Deo. 
(N. 8.) 209. 

(4) 31 O. 155. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

Application No. 188 op 1923. 
January 23, 1924. 

Present : —Mr. Daniel, J.C. 

Mahant RAJINDRA PURI— Defen¬ 
dant—Applicant 
versus 

BENI MADHO— Plaintiff- 
Opposite Party. 

Code of Civil Procedure ( Act V of 1909), S. 116, 0. 
XXIII r. 1— Withdrawal of suit — Legal defects alleged 
by defendant, whether sufficient —Formal defect—Judi¬ 
cial discretion — Revision. 

Id order to give a Coart jurisdiction to aot under 
0. XXI11, r. 1 o( the Civil Procedure Code, 
it ia not sufficient that the defendant should 
allege legal defeots bat the Coart mast be 
satisfied either from the plaintiff's admission 
or otherwise that there really is some formal defeot 
which must lead to the failure of tbe suit or some 
other suffioiont oauso within the meaning of the 
rale. 

Failure on the part of a Court to oxeroise judioial 
discretion in allowing withdrawal of a suit with 
liberty to bring a fresh suit may be made the subjeot 
of revision. 

Bameshwar Bahth Singh v. Mirza Rasul Beg, 45 
Iod. Cas. 608; 21 0. C. 66 ; Donda v. Dioarka Prasad, 
18 Ind. Cas. 121, relied on. 

Application against the order of tho Munsif, 
Fatehpur, District Bara Banki, dated the 25th 
October 1923. 

Messrs. M. Wasim and Salig Ham, for tho 
Applicant. 

Mr. Bisheshwar Nath Srivastava, for tho 
Opposite Party. 

JUDGMENT. —This is an Application for 
revision of an order of tho Munsif of Bara 
Banki granting permission to the plaintiff 
respondent under O. 23. r. I to withdraw a 
suit with permission to Gle a fresh suit. The 
order is ono whioh cannot be dofouded on the 
merits and tho question I have to decido is 
whether the case is a fib one for the exercise 
of the rovisional jurisdiction of this Court. 
Tho case was instituted ou 19th September 
1922. A largo number of documents were 


filed on both sides. The recording of evidence 
commenoed in February 1923. At the time 
when the order complained of was passed the 
whole of tho plaintiff’s evidence had been 
examined and eighteen witnesses had been 
examined on behalf of the defendant. A Com¬ 
missioner had also been appointed to make a 
local inquiry. The defendant was proposing to 
examine sixty-five more witnesses. At this 
point the plaintiff filed an application to 
amend his plaint. Tho points in which he ask¬ 
ed for amendment were three in number :— 

1. He wished to delete certain words from 

para. 8 of his plaint as being superfluous. 

2. He wished to alter tho valuation of his 

olaim from Rs. 500 to Rs. 1,000. 

3. He wished to make an addition to the 

description of the property in respeot 
of wbiob bo had asked for a declaration 
of proprietary right. 

The first bwo alterations were entirely 
unimportant and might well have been allow¬ 
ed. No question of jurisdiction was involved 
in the alteration in tbe valuation. 

Tho third relates to oertain plots as to 
which ho had brought a prior suit in 1916. 
This suit had been withdrawn with liberty 
to briDg a fresh suit but the plots wero nob 
inoluded in tho olaim in tho present suit on 
the express ground, explicitly stated in the 
plaint, that the plaintiff was in possession of 
them and, therefore, no relief was neoessary 
in respeot to them. The defendant opposed the 
amendment on the ground that tho application 
was filed late, and tbo Munsif disallowed the 
application Tbo plaintiff, thereupon, on tho 
same date pub in tho application now in ques¬ 
tion to withdraw his suit altogothor. Tho 
grounds stated in the application are three in 
number : — 

1. That there are certain legal flaws pointed 
out in para. 12 of the written statement on 
acoouut of which ho approhonds that his suit 
may bo dismissed. 

2. That ho lias omitted to include in his 
claim numbers in respect of which ho sued in 
1916 and ho, therefore, approhonds that a 
future suit in roapoob of those numbers may 
bo barred. 

3. That bo has nob boon permitted to amond 
bis plaint. Tho third of those reasons is 
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merely ancillary to the first two. The second 
is not a ground on which the suit could fail 
within the meaning of O. XXIII. r. 1. There 
remain only the legal flaws alleged to have 
been pointed out in para. 22 of the written 
statement The objections taken in this para 
were:— 

1 That the plaintiff had not stated in what 
order the houses and ohabutras stand¬ 
ing on the disputed plots were con¬ 
structed. 

2. That he had not stated clearly whether 

he claimed certain dueB described aB 
chungi and kiraya. 

3. That ho bad not 6tated whether the plot 

numbers given in bis plaint were those 
of the settlement record or of the parti¬ 
tion record. 

4. That he should have stated in respect of 

eaoh plot what his cause of action was 
and when it arose. 

All those objections were of the nature of 
requests for further and better particulars of 
the statement of claim and could have been 
met by an order under O. V I, r. 5, Civil 
Procedure Code or by the examination of the 
plaintiff or his pleader under O. X, r. 1. 
They were not formal defects cf tbo kind 
contemplated by O. XXIII. They were 
none of them matters in respect of whioh 
the plaintiff had asked leave to amend 
his plaint -in the petition whioh ho had 
previously presented. The learned Munsif 
does not even refor to them in his order except 
under tho general remark that the written 
statement runs to over ten pages and that it 
would be a longthy task to embody it in his 
order. It is impossible to gather from the 
Munsif s order what wore the defects whioh 
he regarded as justifying the order that ho 
passed. All that he has doue is to enumerate 
the leading pleas taken in tbo written state¬ 
ment, to state, quite inacourately, that tho 
plaintiff in bis amendment application wanted 
to remedy “these and other defects" and to 
oonoludo by saying. 

“ I think there cannot bo any better proof 
of tho existence of irregularities and 
defects for mal in this caso than tho de¬ 
fects pointed out by tho defendant him¬ 
self in his written statement. ’’. 

The plea to which tbo learned Munsif 
refers in his summary of tho pleadings are : 


(a) That the suit as framed is nob main¬ 
tainable. 

(fe) That the defendants are in adverse 
possession, 

(c) That the suit is barred by O. II, r. 2. 

(d) That the Courb-fee paid is not suffi¬ 
cient. 

(e) That the suit is beyond the pecuniary 

jurisdiction of a Court. 

Plea (a) is a general plea whioh is quite 
valueless until the defendant shows in what 
way the suit is not maintainable. Of the 
remainder the only ones which conld possibly 
be grounds for an order under O. XXIII, r. 1, 
are (c) and (e) and neither of these defects was 
admitted by the plaintiff. As regards (c), if 
this objection was pressed the proper oourse 
was to treat it as a preliminary issue and if it 
was found against the plaintiff to return the 
plaint for presentation to the proper Court. 

In his amendment application the plaintiff 
did not allege that the present suit must fail 
under O. II, r. 2 but only that O. II, r. 2 might 
bar a future suit in respect of oertain plots 
not included in the present olaim. Moreover, 
the omission of these plots was deliberate 
and if the facts alleged by the plaintiff wore 
true they were rightly omitted. As regards 
(e) the plaintiff in bis amendment application 
put down an amended valuation whioh was 
still within the Court’s jurisdiction. The 
Munsif has in faob never applied his mind at 
all to tho question wbiob, if any, of these 
defects really existed or would justify an 
order under O. XXIII, r. 1.. He records 
tbo fact that numerous objections bad been 
taken by tho defendant as sufficient proof that 
tbo defeots exist. This is an utterly wrong 
position to take. In order to give a Court 
jurisdiction to act under O. XXIII, r. 1 it is 
not suffioient that tbo defendant should allege 
legal defects but the Court must be satisbed 
either from the plaintiff’s admission °r other¬ 
wise that there really is some formal defeot 
whioh must lead to tho failure of the suit or 
some other sufficient cause within the' 
ingot the rulo. The order passed by tne 
Mudsu in this oase is nobbing short of an 
abuse of the rules of procedure, and an 
examination of the reoord suggests that 
Court permitted the suit to be withdrawn 
order to clear its file of a troublesome 
whioh had boon ponding for over a ye* 1 
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in regard to which an explanation of delay 
would have to be submitted in the next quar¬ 
terly statement. 

In the view which I take of the Munsif’s 
order it is hardly necessary to outer into the 
question of jurisdiction. There is ample autho¬ 
rity of this Court and of other rfigh Courts 
for the proposition that where a Court below 
has failed to oxeroise a judioial discretion an 
order under O. XXIII, r. 1, can be made the 
subjeot of revision. Leaving aside the numer¬ 
ous cases of othor High Courts whioh have 
been cited Rameshwar Baksh Singh v. Mirza 
Rasul Beg (1), is a direot authority of this 
Court and I have very recently taken the same 
view in Doula v. Dioarka Prasad (2). 

I allow this revision with costs, set aside 
the order of the Court below and direct the 
learned Munsif to restoro the case to his tile 
and dispose of it aooording to law. It will be 
open to him, notwithstanding his previous 
order, to allow any amendment of the plead¬ 
ings which is admissible under the Code of 
Civil Procedure and whioh he considers 
necessary. 

G. H. Order set aside. 

(1) 45 Ind. Caa. 603 ; 21 O. C. 66. 

(2) 78 Ind. Caa. 121. 


OUDH JUDICIAL COMMISSIONER S 

COURT 

Application No. 189 of 1923. 

May 22, 1924. 

Present :—Wazir Hasan, J. C. 

Raja MUHAMMAD EJAZ RASUL KIIAN 
— Defendant—Applicant 
vers us 

MUBARAC HUSAIN— Plaintiff and 
others — Defendants—Opposite Party. 

Coda oj Civil Procedure (Act V of 190S)* s. 115* 
O. XXIII, r. 1 -Withdrawal of suit—Cause <*/ action 
Kbstantiatid- Formal defect—Other sufficient grounds • 
waning of—Jurisdiction* absence of — Erroneous with¬ 
drawal of suit—Material irregularity -Revision. 

I 0—18 0 


S. 116 of the Civil Procedure Code applies to juris, 
diction alone, the irregular exorcise ornon-exeroi6e of 
it or illegal assumption of it. 

An order purporting to be made under O. XXIII. 
r. 1 of the 0. P. C. in utter disregard of the prooedure 
laid down therein is an order passed with material 
irregularity and is open to revision. 

A suit whioh must fail by reason of the cause of 
action on whioh it is founded not being substantia¬ 
ted by evidenoo cannot be said to fail by reason of 
some formal defeot within the meaning of Bub. ol. 
(a) of ol. (2) of r. 1 of O. XXII of the 0. P. 0. 

A plea of jurisdiction raised in defenoe to a suit 
has no relation whatsoever to the frame of the suit. 
Consequently a suit instituted in a Court whioh has 
no jurisdiction to entertain it does not fail by reason 
of any formal dofeot in it. 

The expression “other sufficient grounds'* used in 
ol. (b) of Bub-rule (2) of r. 1 of O. XXIII of the 
Civil Prooedure Code does not cover any ground 
wholly dissimilar to some formal defeot. 

Application for revision against the order of 
the Munsif, Fatehpur, dated the 25th Ootober 
1923, in regular suit No. 46 of 1923. 

Mr. A. P. Sen , for Mr. Af. Wasim, for the 
Applioanb. 

Mr. Hnkimuddin , for the Opposite party. 

ORDER. — This is an application in revi¬ 
sion. The applicant was ono of the defend¬ 
ants in a suit brought by tho plaintiff opposite 
party for the relief of a declaration of title in 
respeot of certain immoveable property. 
Eventually an application was made by the 
plaintiff on tho 19th September 1923 to the 
Trial Court asking for the withdrawal of the 
suit with permission to institute a fresh suib 
in terms of tho provision of O. XXIII, r. 1, 
sub-rule (l) of tho Code of Civil Procedure. 
Tho application was allowed on the 25th 
September 1923. The applicant is aggrieved 
with that order. Hence this application in 
revision. 

Before coming to tho merits of the applica¬ 
tion, it in necessary to state cortain connected 
circumstances. The suit was instituted 
on tho 27th January 1923 and after several 
adjournments many of whioh wore made on 
insufficient grounds, issues camo to bo framed 
on the 6th July 1923 and the cane wan fixed 
for tho 28th August 1923 for ovidenoo. The 
plaintiff’s witnesses wore absent on that date 
and it was found that ho was nob entitled to 
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get an adjournment: oo that ground. The 
result was that the plaintiff himself went 
into the witness box gave evidence in support 
of and closed his case. The 19th Sep¬ 
tember 1923 was then fixed for arguments. 
The first thing done on that date was the 
presentation of an application by the plaintiff 
for amendment of his plaint. The appli¬ 
cation was base 1 on the ground that the suit 
was merely fo: a declaratory rolief and that 
the defendant had objeoted to the maintaina¬ 
bility of the suit by reason of the provisions 
of section 42 of the Specific Relief Act. It 
was, therefore, prayed that the plaintiff be 
permitted to add to his plaint rolief for the 
the recovery of possession This application 
was opposed by the defendant. The Munsif 
thereupon passed the following order: I 

roject the application as, I think, it is too late 
now for amendment.” To my mind this was 
the most improper order to pass in 
tho circumstances of the case. The Munsif 
should have considered the grounds of the 
application aud dealt with them in a judicial 
manner. It is obvious that any delay in amend¬ 
ment would have only resulted to some loss 
of costs to the defendant and no more. 
This loss could well have beon compensat¬ 
ed by an order for costs in his favour. 
Soon after tho application was rejected 
another application was presonted by the 
plaintiff for withdrawal of his suit with per¬ 
mission to bring a fresh suit and that applica¬ 
tion was granted as already mentioned and is 
tho subject-matter of tho present application 
for revision. 

Thoro could bo no difficulty in deciding this 
matter in favour of the applicant, if I wore 
eutertaiuing it as a Court of appeal. Tho or¬ 
der passed by the Munsif which l shall state 
in somo details hereafter, was on tho faco of it 
most improper to say tho least of it, and be¬ 
trays utter lack of grasp of the osscntials. 
But my powers are restricted by the provision 
of section 155 of the Codo of Civil Procedure. 
Tho first question, therefore, to consider is 
whether this application is maintainable in 
terms of that section. Tho matter could be 
approached fiom two points of view: first, 
that tho order passed by tho Munsif was pas¬ 
sed without jurisdiction aud, secondly, that 
tho order discloses a matorial irregularity in 
the exeroiso of jurisdiction. 


It is important to bear in mind the import 
of the several terms of section 115 of the 
Code in virtue of which the High Court acquir¬ 
es jurisdiction to entertain an application 
under that section. As observed by Lord 
Atkinson in the recent case of Balkrishna 
Udayar v. Vasudeva Ayyar (1) the seofcion ap- 
lies to jurisdiction alone, the irregular exeroise 
or non-exercise of it, or illegal assumption 
of it.” An application under that section 
may, therefore, fall to be considered on the 
grounds : (1) absence of jurisdiction, (2) re¬ 

fusal to exercise jurisdiction and (3) where 
the Subordinate Court has not only had juris¬ 
diction but has also exercised it but exercised 
it illegally or with material irregularity. 
The third ground stated above would clearly 
exclude erroneous conclusions of fact or law 
reached in the exercise of jurisdiction, but it 
would oertainly to my mind, include sooh 
rules of procedure as lay down certain pre¬ 
liminary conditions on the fulfilment of 
which the exercise of jurisdiction one way or 
the other will depend. The order therefore 
which tho Munsif passed in disposing of the 
application was an order passed within juris¬ 
diction. But this merely disposes of the first 
term of section 115 of tho Code. His juris¬ 
diction in disposing of this application was 
however, controlled by the specifio provisions 
of O. XXIII r. 1 of the Code of Civil Pro¬ 
cedure. This leads logically to the conclusion 
that if the order purporting to have been 
passed under the rule mentioned above is 
made in disregard of the rules of procedure 
under which the jurisdiction to pass the order 
could be exercised such an order mu9t be 
taken to have beon passed with material 
irregularity if not illegally. Now an order 
under O. XXIII r. 1 of the Code granting 
a plaintiff permission to withdraw his suit 
with liberty to institute a fresh suit must bo 
founded on one or tbo other of the grounds 
mentioned in the rule. If it is not so founde 
I have no doubt in my mind that a Court 
making such an ordor exercises its jurisdiction 
with material irregularity. The case-law on 
tho interpretation of seotion 115 of the Code 
of Civil Procedure presents a formidable mass 

(1) 40 Ind Cag. 650 ; 40 M. 798 ; 15 A. I*- 3. 645 : jj 
P. L. W. 101 : 38 M. Tj. J. 69 ; 26 G. L. J 148:19 Bom 
L,. P. 716 ; (1917) M. W. N. 62? : 6 L- W. 501; 2'i u. 
W. N. 60; 11 Bur. L- T. 43 ; 44 1. A- 261 (P* w- 
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and it is nob easy by any means to reoonoile 
the authorities as leading to one conclusion 
alone. In my judgment it is safer to depend 
for guidance on the decision of their Lordships 
of the Privy Council in the case mentioned 
.above. The facts of that case are very 
helpful in grasping the true import of the 
decision of their Lordships on the interpreta¬ 
tion of that seotion. It will serve no useful 
purpose, however, to recapitulate those facts in 
this judgment. The impression left on my 
mind is that their Lordships treated that oase 
as one fal'ing within the third ground of 
seotion 115. They clearly held that the Trial 
Court was a Court of Civil Jurisdiction aud its 
determination was a judicial determination 
and that it had jurisdiction to deal with the 
matter before it under section 10 of the 
Religious Endowments Act (20 of 1863); bub 
though iD view of the terms of that section 
the Court had jurisdiction its jurisdiction was 
exercised with material irregularity or illegally. 
On this ground in my opinion Lord Atkinson 
held that the application under seotion 115 
rightly lay to the High Court and that tho order 
of tho High Court in sotting asido tho order of 
the Trial Court was a propor order. The de¬ 
cision of Mr. Justice Mookerjeo in the case of 
Harulay Nath Hoy v. Ham Chandra Barna 
(2) given on behalf of himself aud four other 
learned Judges who sab with him is also in¬ 
structive on the general conception of ‘jurisdic¬ 
tion aud its exercise at various sbagos of a 
litigation. 


The noxt quostion, thoreforo, which remains 
to be considered is whether the Muusif in 
passing the order under revision has acted 
with material irregularity. Having regard to 
the circumstances of this case this question 
must bo answered in the affirmative. In 
passing the order tho Munsif has entirely 
ignored the ground of the application. Indeed 
1 doubt whether he ever read it. The appli¬ 
cation is as follows : —" In the abovo noted 
case tho plaintiff has not asked for the 
relief of possession on account of which it is 
apprehended that tho 6uibof theplaiotitTwould 
bo dismissed as it has a legal defect.” On tho 
•ace of it this application does not fall within 
the terms of O. Will, r. 1, clause (2), sub- 
olauao (a) : that clause being "that a suit must 

U) 68 Ind. Caa. 806 ;24 G. \V. N. 72 J ; »1 0- L. J 
! 49 0 . m. 


fail by reason of some formal defect.” A 
suit whioh must fail by reason of the cause 
of aotion on whioh ‘it is founded nob being 
substantiated by evidence oannob be said 
to fail by reason of some formal defeob. 
The eseenbial element of a cause of action for 
a declaratory relief is the fact that the plaint¬ 
iff is in possession and if that fact is nob 
established the suit fails on merits though the 
result is attracted by tho provisions of seotion 
42 of the Speoifio Relief Act. The Muusif, how¬ 
ever, in his order impliedly refers to the defend¬ 
ant's allegations in his writbon statement in 
paragraphs 13 and 14 and expressly to the two 
issues 3 and 4 framed with respect to those 
allegations and concludes tuat the plaint is 
defective and oaunot prooeed. These allega¬ 
tions raise the plea of jurisdiction. Suoh a 
plea iu defence has no relation whatsoever to 
the frame of tho suit. A suit instituted in a 
Court whioh has no jurisdiction to entertain it 
does not fail by reason of formal defeob in it. 
Tho orJer of the Muusif is cob founded on 
olauso (6) of sub-rule (2) of r 1 of O. XXIII, 
whioh permits the withdrawal of a suit when 
the Court is satisfied that thoro are " other 
sufficient grounds.” It may.howovor, be pointed 
out that "other sufficient grounds ” would not 
cover any ground wholly dissimilar to some 
formal defect. I think tho interpretation of 
tho words “ other sufficient grounds” in tho 
olause mentioned above should bo tho same 
as that of tho words ” other sufficient reason” 
usod by tho Legislature in oounection with 
an application for roviow of judgment in r. 
1, sub-rulo (1), clause (c) of O. XLVII of bhe 
Code of Civil Prooodure. The word suffi¬ 
cient” in the last mentioned clause was con¬ 
strued by Lord llaldano in tho oase of Chhajju 
Ham v. Neki {3) as " moaning sufficient of a 
kind analogous to tho two already speoiliod.” 
Clause (h), therefore, of O. XX111, r. (1), sub- 
rulo (2) merely adds grounds ejusdem generis 
with some formal defect. Instauccs of suoh 
dofeots wore given by their Lordships of tho 
Privy Council iu tho woll-known caso of Robert 
Watson d; Co., v. The Collector of Hajshahyc (4) 

(U) 12 Ind. C:»*. GG6; J L. 1 ‘30 M. L. T. 296; 

26 C. \Y. N. 0)7; 41 I>. L. It. 1 J22; 8 P L. T. 165, 
(1922) A. I. R. (P.C.) 112; 16 L W. 87; 17 P. W. It. 
1922; 46 M. L J. 832; 24 B*m L. It 1238; 4 U. P. 
L. U. (F.G.) 'U. iiG G. L. J. 469 d'.O.). 

(4) 13 M. I A. 1G0 ; 3 II U. K. P. G. 49 ; 12 ’.V. K. 
P. O. 43 ; 2 Sutb. P. 0. J. 26'.' ; 2 Sur. P. C. J. CO) ; 
29 E. K. 511 fP. C•). 
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as defects (1) of misjoinder of parties or of 
the matters in suit, (2) where a material docu¬ 
ment has been rejected for not having a proper 
stamp, and (3) if there has been an improper 
valuation of the subject-matter of the suit. In 
the same decision it was pointed out that a 
oase where the issue has been joined and the 
plaintiff fails to produoe the evidence he is 
bound to give to support the issue was not a 
oase where a question of form was only 
involved. 

I am happy to observe that the conclusion 
at which I have reaohed is generally in accord 
with previous decisions of this Court, for ins¬ 
tance the cases of Rameshioar' Bahsh Singh v. 
Rasul Beg (5), and Mahant Rajendra Puri v. 
Beni Madho (6). 

On the above grounds, I allow this applica¬ 
tion, set aside the order under revision and 
direct the Court below to resume the case at 
the stage where it was left. It will be open to 
the plaintiff to move that Court again for the 
amendment of his pleadings if ho thinks it 
necessary to do so, and the Court will then, 1 
trust, exoroise its jurisdiction in the matter of 
amendment in a proper mannor. The opposite 
party must pay the costs of this application. 

<i. H. Order set aside. 

(5) 45 I nil. (Jas. G03; 21 O. C. 66. 

16) 7'J Ind. Oas. 1031. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 848 of 1922. 
Marqh 25, 1924. 

Present Mr. Justice Daniels and Mr. 
Justioe Dalai. 

CHANDRIKA RAM TIWARI and others - 
P l ain t i ffs—Appellants 

versus 

NARAIN PRASAD RA1 and others 
Defendants—Responden 'is. 

Jlindu Law — Milakshara—Vivil wrong by Jutlur— 
Dcrccc for duwuflfs — JJtr.cJit lu Ju».tii/ iirvjnriy — Nc-HS, 
whollu-r hound—Immoral or illegal dtbl. 


Where a Hindu father governed by the Miiakshara 
law outs trees whioh do not belong to him or demo¬ 
lishes another's house and a decree for money is 
passed against him, the sons are bound by it, if the 
family has benefited by the aotion ol the father. 

Durbar Khachar v. Kliachar Harsur, 82 B. 348 ; 10 
Bom L. R. 227 ; distinguished. 

Peari Lai Singh v. Chaudi Charan Singh, 5 C. h 
J. 80 ; 11 0. W. N. 103, followed. 

A Hindu son is not bound to do anything to re¬ 
lievo his father from the oensequenoe of his own 
vioious indulgences, but he is bound to do that 
whioh his lather himself would do were it possible 
namely, to restore to those lawfully entitled money 
he had unlawfully retained. 

There is a distinction betwoen a dobt whioh a 
Hindu father incurs as the result of an ofienoe under 
the Criminal Law and a debt for whioh be is made 
liable on the ground ol the breaoh of a Civil duty. 
In the former case the dobt inourred would be im¬ 
moral and illegal but not so in tbe latter oase. 

Appeal from the deoree of tbe Second Addi¬ 
tional District Judge, Gorakhpur, dated the 
25th of January 1922. 

Mr. K. K. Verma, for the Appellants. 

Mr. Harnandan Prasad, for the Respond¬ 
ents. 

JUDGMENT. —The three plaintiffs are 
the sons of one Ram Nandan against 
whom a money deoree was passed in exe¬ 
cution of whioh an ancestral house and 
grovo were sold. The houso and grove 
wero purchased by tbe defendant Narain 
Pra6atl Rai, wbo was also the deoree-holder. 
The purchase was made for a sum 
of Rs. 86. The 6uit whioh gave rise to the 
decree was brought against Ram Nandan and 
his two biothers for damages in respect of 
outting trees and for demolition of a building 
which was alleged to be an encroachment. 
The piaiutitl6 were not parties to the suit. 
The deoree was executed in 1914 and the 
sale took place on 16th January 1916. On the 
defendant Naraiu Prasad Rai not being able 
to obtain possession be brought a suit for 
po6se66iou and obtained a decree in 19 au. 
Tbe plaintiff thereupon brought tho present 
suit lor a declaration that the sale of 16 fcb 
January 1916 and the subsequent decree for 
possession of 1920 to which they were no 
parties wore not binding on tbem. 
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The defenoe was (1) that the debt of the 
father was nob inourred for illegal or immoral 
purposes and that, therefore, the sons were 
bound under the decree, and (2) that the 
suit of the sons was time-barred. Both 
these defences were aooepted by the two 
Subordinate Courts and the plaintiffs' suit was 
dismissed. This is a second appeal from the 
appellate decree of the learned Distriot Judge 
of Gorakhpur. 

We are of opinion that the learned Judge 
was correot in holding that the debt wa6 not 
incurred for illegal or immoral purposes. The 
father had cut oertain trees which did not 
belong to him and the value of those trees 
was assossed at Rs. 50. The rest of the 
damages he had to pay for breaoh of a civil 
duty in demolishing a house. It is apparent 
that the family had benehtted to a large extent 
by the action of the father. On behalf of 
tho appellants the authority of Durbar 
Khachar v, Khachur Harsur (lj was quoted. 
It was held there that tho sous were not liable 
under the deoree obtained against tho father 
for a wrongful aot and for a liability incurred 
for an illegal purpose when the estate that 
had come into the hands of the sons did not 
derive any benefit from the aot of the father. 
As we have already pointed out tho present 
case is distinguishable because the family 
estate did benefit by the act of tho father. This 
ruling of the Bombay High Court was consi¬ 
dered by the Calcutta High Court m Chakoun 
Mahton v. Ganna Proshad (2). in that case 
the docree was passed against tho lather for 
damages caused to another person by tho 
father closing a channel of water and there¬ 
by causing injury to tho crops whiob used to 
be irrigated by that water, lu that case it 
was held that the sous were liable to pay the 
money due under the decree as it could not 
be said that the decree obtained was duo to 
an aot of the judgment-debtor which was a 
wanton interference with tho rights of tho 
deoree-holder and that the liability imposed 
thereby on the judgment-debtor wab an 
illegal or immoral debt. At page 874 of tho 
^POrt tho Judgoa pointed out tho distinction 
■uggested by the Madras High Court between 
A debt which follows as tho result ol an 


offence under the Criminal Law and a debt 
for wliioh oue is made liable on the ground 
of a breaoh of civil duty. In tho former oase 
the debt incurred by the father would be 
immoral and illegal but not in the latter 
oase. In the present case damages were due 
in consequence of a breach of civil duty by 
the father. At page 875 of the Report the 
Judges quoted with approval the observations 
of the Calcutta High Court in Peari Lai 
Singh v. Cliandi Charan Sitigh (3). 

“ Tho son is not hound to do anything to 
“ relievo his father from the oonsequenco of 
“ his own vicious indulgences, but he is purely 
“ bound to do that wbioh hie father himself 
4 would do were it possible namoly, to restore 
“ to those lawfully entitled money ho had 
“unlawfully retained. Upon any intelligible 
“ principle of morality, a debt due by the 
“ father by reason of his having retained for 
“ himself money whioh ho was hound to pay 
“ to another would he a debt of the most 
“ sacred obligation, and lor the non-discharge 
" of which punishment in a future state 
" might bo expected to bo iulliobed, if in any.” 

We think that the law is correctly laid 
down here. 

lu Gursaran Das v. Mohan Lai (4) a Beuoh 
of the Lahore High Court held that it was 
incumbent on a Hindu sou to discharge a debt 
of his father which consisted of money 
improperly lotaiued by him when dealing 
with the property of a third person. A deoree 
passed in 6uch a oase against tho father to 
indemnify the person with whose property ho 
had improperly interfered was hold to oroato 
a debt for which tho anoostral property in tho 
hands of the sons may justly he hold to bo 
liable. Wo think that tho view of law taken 
by the lower Appellate Court was correct. 

When tho debt is hold by us to ho legal 
and binding on tho plaintiff*6 eons ibis not 
necessary to deoide tho question of limitation. 
We dismiss tins appeal with costs iuoludiug in 
this Court fees on tho higher soalo. 

N. 11 . Appeal dismissed. 

US) 5 C- L. J. 80 ; 11 C. W. N. 1(,3. 

(lj lb lud. Caa. 307 . 4 L. 33; <lj23j A. I. It. (L,.) 

893. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 

No. 2361 of 1921. 

February 28, 1924. 

Present: —Mr. Justice Suhrawardy and 
Mr. Jusbioe Chobzner. 

KALI PROSANNA BHADURI and others 
—Defendants — Appellants 

versus 

RANI HEMANTA KUMARI DEBI and 
others—Plaintiffs—Respondents. 

Thak and Survey maps—Evidentiary valuer boun¬ 
dary tine—Landlord and Tenant^ Ejectment suit 
against trespassers—Suit against rival landlord — 
Tenants whether necessary parties . 

Maps and surveys in India for revenue purposed are 
offioial documents prepared by competent persons and 
with suoh publioity and notice to poreons interested 
aa to be admissible and valuable evidence of the dtate 
of things at the time they are made- They are not 
conclusive and may bo shown to bo wcock; but in 
the abBenoe of evidence to the oontrary they may be 
properly judicially reoeived in evidence as correct. 

Jagadtjxdra Nath Hoy v. Secretary of State for India 
in Council , 30 0 491; SO I. A 44 ; 7 C. W. N. 193 ; 5 
Bom. L R. 1 (P. C.). 

In finding the boundary lino between the obtatoa 
there is no reason to suppose that greater weight 
ehould be attaohed to the thak map than to the reve¬ 
nue survey map. If the evidenoe supports the survey 
map it is opon to a Court of taot t) consider its evi¬ 
dentiary valuo in oounootion with other evidenco in 
the case. 

It cannot be anid as an abstraot proposition of law 
that whore laud is in ocoupation oi tenants the land¬ 
lord has no right to maintain a euit against a trespas¬ 
ser or if the land is in the occupation oi the irespas- 
sor's tenants be cannot being a like suit against him 
alone. 

JJazlul Karim v. Satish Chandra C/iri, 10 Ind. CaB. 
325; 15 C. W. N. 752; 13 C. L. J. 418 Bissesuri Duaaa 
v. Banfda Kanta lioi/ 9 10 C. 107G; ‘J Ind. Jur. ( 22 f> ; 5 
Ind. Deo. (N. S.) 719 ; Sita Ham v. Ham Lai , 18 A. 
440; A W. N. (l«u6J 164; 8 Ind. Deo. (N\ S.) 99J (F.B.J 
Jogcndra Nath Singh v- Secretary of State for India • 
17 Ind. Cas. *J21 ; 1G C. L. J- 985 ; 17 C. W. N. 835. 
followed. 

Thequoation whether a suit for possesion is main¬ 
tainable by the landlord against a rival claimant 
dependa very uiuoh upon the status of the tenants. 


When one landlord 29 dispossessed by another land¬ 
lord it is not neoessary that the plaintifl should make 
all the tenants of the defendant parties to the suit. 

Appeal against tbe decree of the Subordinate 
Judge, 3rd Court, Mymensingh, dated the 
3rd August 1921 affirming the decree of the 
Munsif, Pingna, dated the 7th June 1920. 

Babu Dwarkanath Chakraburty (with him 
Babu Jatindranath Sanyal) , for the Appellants. 

Babu Brojolal Ghakravarty (with him Babu 
Hemendra Nath Basu , Debendra Nath Bajchi , 
Bansorilal Sarkar ), for tho Respondents. 

JUDGMENT. —The suit out of which this 
appeal has arisen relates to some plots of char 
lauds in tho bed of the river Boiran. Both 
the Courts below have deoreed the plaintiffs' 
suit mainly on the finding that that part of 
tbe river was within the Zemindari of the 
plaintiff and the pro-forma defendants. The 
defendants have appealed and three points 
havo been urged in support of the appeal. 

In the first place, it is contended that the 
Court of appeal bolow has not only not given 
due weight to the Tbak map but on the con¬ 
trary has attaohed undue weight to the re- 
vouuo survey map. It is conoeded that accord¬ 
ing to tho Thak map this part of the river 
would be included iD the Zemindari of the 
defendants which is contiguous to that of the 
plaintiff. According to tho Revenue survey 
map tho position would be otherwise. With 
reference to the Thak map the learned Sub¬ 
ordinate Judge has accepted the reasons given 
by the Munsif for accepting the revenue 
survey map as oorrect in including the liver in 
question within mouza Alamnagar tbe plaint¬ 
iffs’ taluk. The reason given by tho Munsif 
for his view is that bo was so satisfied on a 
consideration of the whole evidenoe in tbe case 
whioh consisted of Government Batwara 
Chittas of 1846, several ohittas from 1275 to 
1315 filed by the plaintiff, thepoMus and jama- 
bandi papers. Giving due consideration to an 
these itoms of evidence, tho learned Munsif 
records his conclusion in the following words. 
“Considering the oiroumstaneos the tbak loses 
much of the value usually attached to it- 
The Court of Appeal below has also attache 
great weight to tbe report of the Com¬ 
missioner appointed in the case who he 
a local investigation aod whose report 
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has not) been successfully challenged by 
any party. It is, however, pressed upon us 
that all other evidence should be subordinated 
to the that map which was prepared so long 
a (?o as 1851. The survey map was prepared 
the next year, namely 1852 and in laying 
down the boundaries between the plaintiffs 
mouza Alamnagar and the defendants’ mouza 
Mirzapur it makes some deviation from the 
line as shown in the Thak map. The thak 
map is only a piece of evidence. It has been 
held in tho case of JagaAindranath Roy v. 
Secretary of State for Julia (1), that maps and 
surveys made in India for revenue purposes are 
official documents prepared by competent per¬ 
sons and with such publicity and notice to 
persons interested as to be admissible and 
valuable evirlenoo of the state of things at the 
time they are made They aro not conclusions 
and may be shown to be wrong; but in the 
absence of evidonco to the contrary they may 
be properly judicially received in evidence as 
oorreotly made." In fixing tho boundary 
line between the estates there is no reason to 
suppose that greater weight should he attached 
to the thak map than to the Revenue survey 
map. If any ovidenoo supports the survey map, 
it is open to a Court of faot to consider its 
evidentiary value in connection with other 
evidence in the case. Wo have been referred 
to several oases in whioh the evidentiary value 
of thak maps has been considered. These 
cases are appeals from original decrees in 
which the Court was invited to consider 
tho evidence on tho record, one of whioh was 
the thak map and in the special circum¬ 
stances of each ca«o relative valuo was attach - 
«d to thoso maps. This matter, however, 
comes before us in second appeal. Wo aro 
pot in a position to say in considering tho 
judgment of tho lower Appellate Court in 
second appeal that that Court ought to have 
given moro weight to one pieco of evidonco 
than to any other. The question with rogard 
to the weight of evidonco to be attached to 
thak maps is a question of fact. Such a 
Question wont up to their Lordships of the 
•Tudioial Committee in tho caso of Jigadindra 
Nath Roy v. Secretary of State for In/Iia fl), 
whioh was an appeal from the decree passed 
in second appeal by this Court. Tho loarnod 

0) 30 c. 201 ; 30 I A. 41: 7 0. W. N. I'j3 : 5 Bom. 
R- 1 (P. c.). 


Judges who heard the second appeal differed on 
some points from the District Judge but as 
they were of opinion that he had not commit¬ 
ted an error of law affecting the issues which 
related to tho position of the disputed land 
they dismissed the appellant’s appeal. Special 
leave to appeal was granted by their Lord- 
ships of the Judicial Committee. After oon* 
sideriug several oases in which questions like 
theso wore sent back for furthor enquiry, 
their Lordships observed that in the oase 
before them the same course might have been 
taken ; but as no error iD point of law was 
committed in deoiding the case on the evid¬ 
ence as it stood, the decision of the Distriot 
Judge must be upheld. The appeal was 
accordingly dismissed. We are unable to hold 
that we would be justified in second appeal 
in interfering with the oonolusion arrived at 
by the Court below. 

It is next contended that the lower Appellate 
Court has erred in law in holding that the 
onus of proof of adverse possession was on the 
defendants. Tho plaintiff’s oase was that she 
was in possession of the disputed land for 
some time before she was dispossessed by the 
defendants in 1318. The Court of first in¬ 
stance held that the plaintiff was in possession 
at least in the years 1315, 1316 and 1317 and 
that she was dispossessed about the time of 
the settlement in 1318-19. The suit was 
brought in 1919 and, therefore, was within 
time. The learned Subordinate Judge while 
not displacing that finding of the Munsif that 
tho plaintiff was in possession up to 1318 
records his finding on this point in the follow¬ 
ing sentence. “ Tho plaiutff’s ovidonoe is that 
sho was dispossessed at tho time of the last 
cadastral survey in 1318 B. E. This appears 
to he probablo. ” In another part of his judg¬ 
ment ho obsorvos as follows ; “ Tho asli lands 
of the tenants of the contending defendants are 
near to tho disputed lands. So they got a 
golden opportunity to get forcible possession 
ol the newly formed lauds within tho period 
of limitation. ” The learned Judge then goes 
on to consider the law laid down by tho Privy 
Couuoil in the oaso of Basanta Kumar Roy 
v. Secretary of State for India (2), and ho com- 

(■ 2 ) 40 Ind. Caa. 307 ; 11 0 85S ; IP. L. W. 508 ; 
32 M. Li. J. 505 ; 21 O. \V. N. f>42 ; 15 A. L J. 808 ; 
25 C. L. J 487; 19 Bam. L. R. 480 : (1917) M. W. N. 
492. 6 L. W. 117; 22 M. L- T. 310; 44 I. A. 104 (P.O.). 
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ments over the absence of evidenoe on the 
part of the defendants that they were in 
possession for more than 12 years. The 
cumulative effect of the findings of both the 
Courts is that both the Court3 believed that 
the plaintiff was dispossessed in 1318; and 
moreover, there is the presumption of law in 
favour of the rightful owner aud the defend¬ 
ants having taken forcible possession within 
the period of limitation it must be presumed 
that the plaintiff was in possession up to the 
date of the dispossession unless the defend¬ 
ants can show that they were in wrongful 
possession for more than 12 years before the 
date of the suit. In recording his conclusion 
on this point the learned Judge says "I there¬ 
fore hold that Article 142 I. L. A. applios to 
the case. ” When read along with the context 
it appears that it was a slip of the pen and the 
learned Judge meant to say that Article 144 I. 
L. A. applies to the case. It seems immaterial 
as to which Article is applicable to the case. 
The finding of fact is that the dispossession 
by the defendant was within 12 years of the 
suit. 

Lastly, it is argued that the plaintiff has no 
right to sue in ejectment and for mesne 
profits. This argument is based on objections 
under two heads. It is stated in the first 
place that the plaintiff's tenants having boon 
in actual possession of the land in suit, they 
alone were entitled to maintain a suit in 
ejectmont ; and, secondly, it is maintained 
that as tbo tenants of the defendants are not 
joined as defendants in the suit the plaintiff is 
not eutitled to obtain a decree for khas 
possession as against the defendants who are 
the proprietors of tho moica. 

With regard to this objection, wc find 
that this point was not taken in the Court 
below. There is no mention of this objection 
in tho written statement of tho defendants. 
No doubt tbo learned Muusif in discussing the 
issue as to the maintainability of the suit iD 
its present form which was raised on the 
other grounds has remarked that tbo absence 
of tho tenants of the plaintiffs would not 
affect its maintainability. On appeal the 
learned Subordinate Judge has nob considered 
tills point. It may fairly he presumed, consi¬ 
dering the care and attention that be has paid 
to this case, that this point was not pressed 
before him. Bub an affidavit has been filed in 


this Court in which the defendant’s pleader 
swears that the point was urged before the 
learned Judge. The learned Vakil for the 
respondent says that his olient is unable to 
controvert this statement as the case was 
argued before the lower Appellate Courb 
more than two years ago. The appeal was 
heard by the lower Appellate Court on the 
3rd August 1921. The appeal to this Courb 
was filed on 15th November 1921. The 
affidavit was sworn on the 17th July 1923 
and a copy of it was served on the respondent 
on the 6th February 1924. In the grounds of 
appeal filed in this Court one of the grounds 
refers to the defeot iD the suit by reason of 
the absence of the plaintiffs tenants. So if 
the appellants’ case is that the point was 
argued before the lower Appellate Courb they 
should have filed an affidavit along with the 
memorandum of appeal, or, at any rate, be¬ 
fore the respondent entered appearance. The 
respondent may justly contend that the mat¬ 
ter having been dealt with so loDg ago as 
August 1921, it is not possible for bor or her 
pleaders to remember what exactly happened 
at the time of the hearing of the appeal. Be 
that as it may, the point not having been taken 
specifically in the written statement and no 
issue having boon framed on it, we are nob in 
a position now to say that the lower Appellate 
Court was wrong in not considering it. It is 
a point whioh depeuds largely on evidence; 
and it cannot be said as an abstract proposition 
of law by that where land was in occupation of 
tenants tho landlord has no right to maintain 
a suit for possession against the trespasser 
or if the land is in the ocoupatioD of the 
trespasser’s tenants he cannot bring a like 
suit against him alone with regard to the 
first point alone. We may refer to the 
case of Buzlul Karim v. Satis Chandra Giri 
(3), and with reference to the second point 
tho principle of law is laid down in the cassea 
of Bissesuri Dahcea v. Baroda Kanta Boy (4), 
Sita Barn v. Bam Lai (5), Joqendra Nath 
Sinah v. Secretary of State for India (6). It 


r3) 10 lad. Cat. 335:15 0. W.N. 768; 18 0.1** 
418 

(4) 10 O- o. 1070 : 9 Ind. Jur. 226 ; ’5 I“ d - 

N. 6 .) 719. „ 

(6) 18 A. 440 ; A. W. N. (1896) 182 : 8 Ind- 

3eo. (N 8.) 999 (F. H.). w « 

(6) 17 Ind. Cas. 921 ; 16 C. L- J. 886 ; 17 C. W. 

186 . 
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appears that the question whether a suit for 
possession is maintainable by the landlord 
against a rival claimant depends very muoh 
upon the status of the tenants. In this case, 
as has been observed by the pleader for the 
respondent, the tenants grew boro paddy on 
this land. We are told that the paddy is 
grown on lands which are not fit for growing 
more valuable crops. It is sown sometime 
before the rainy season and reaped before the 
floods set in. Ordinarily they are done by 
tenants having no permanent right to the 
land but who take it temporarily for the 
purpose. Then when one landlord is dis¬ 
possessed hy another landlord it is not neces¬ 
sary that the plaintiff should make all the 
tenants of the defendant parties to the suit; 
for, in tho first place, it is difficult to ascer¬ 
tain the tenants who have got any tangi¬ 
ble interest in the land, and, secondly, a 
6uit may always be defeated by the defend¬ 
ant settling up new tenants to serve his 
purpose. Reference may also profitably be 
made to O. I, r. 9 and seotion 99, Civil 
Procedure Code. The plaintiff is entitled to 
get such possession as he may be found en¬ 
titled to as between parties to tho suit. 

All the contentions raised on behalf of tho 
appellant fail and this appeal is dismiss?! 

with costs. . . 

M B Appeal dismissed. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 917 of 1922. 

March 25, 1924. 

Present: —Mr. Justice Daniels aud 
Mr. Justice Dalai. 

CHAN DR ADI P TEWARI and others - 

Defendants—Appellants 

versus 

Bobu JADUNANDAN SINGH— Plaintiff 
and BADNARAIN SINGH— Defendant 

Respondents. 

Hindu Law-Joint family -Mortgage decree against 
father — Legal necessity—Sons whether boun . 

I C—181 


A morfcgage-deoree obtained against a Hindu father 
governed by the Mitakshara law is binding on the 
sons, if the mortgage was exeouted for legal necess¬ 
ity, whether the sons are formally impleaded in the 
suit or not. 

Brij Narain Bat v. Mangala Prasad Bai, 77 Ind. 
Cas. 689; 21 A- L J. 994; 46 M. L. J. 23; 5 P. L T. 1 ; 

28 0. W. N. 258 ; (1924) M. W. N. 68; 19 L. W. 72 ; 

2 P. L. R. 41; 10 O. & A. L. R. *2 ; (1924) A. I. R. 

(P. 0.) 50 ; 33 M. L. T. 457 (P. C.), relied on. 

Appeal against the decree of the District 
Judge, Ghazipur, dated tho 21st of Maroh 
1922. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT .—This appeal arises out of 
a suit by the plaintiff Jadunandan Singh to set 
asido a mortgage and mortgage-deoroe obtain¬ 
ed agaiust his father Bal Narain Singh on the 
ground of fraud and want of legal necessity. 
Tho plaintiff’s father executed a mortgage in 
favour of the ancestor of the answering de¬ 
fendants. The latter brought a suit on tho 
mortgage impleading both tho plaintiff and his 
father. The plaintiff was at tho time a minor. 
His father was at first named as his guardian 
ad litem but refused to act. The Nazir of the 
Court was then appointed guardian. Although 
notices had been served in connection with the 
nomination of the plaintiff’s father as his 
guardian, it appears that no second notion was 
served on the minor when the Nazir of the 
Court was appointed nor were any funds pro¬ 
vided for the latter to defend tho suit. Both 
the Courts have found that there was no 
fraud on the part of tho defendants but the 
learned District Judge has held on the autho¬ 
rity of Bhagwan Dayal v. Param Sukh U), 
that tho plaintiff was not properly represented 
in that suit and on this ground has sot aside 
tho decrco against him. Wo may note that 
tiio Patna High Court in Pande Satdeo Narain 
v. Bamayan Tewari (2), has taken a somo- 
what different viow of the effect of failure 
to sorvo notice in connection with the 
appointment of a guardian ad litem but if we 
follow tho ruling in Bhagwan Dayal v. 
Param Sukh (1), this does not conclude 
the matter. If tho mortgago exoouted by the 

( 1 ) 27 Ind. Cas. 623 ; 37 A. 17J; 13 A. L. J. 179. 

(2) 71 Ind. Cub. 705 ; 2 Tut. 385 ; 4 P. L. T. 147 ; 
(1928) A. I. R. (Pat ) 242. 
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plaintiff’s father was executed for legal neces¬ 
sity then the mortgage is binding on the joint 
family property and would be equally binding 
even though the plaintiff had nob been for¬ 
mally impleaded in the suit. A similar plea 
of the minor not having been represented was 
taken in the reoenb Privy Council oase of Brij 
Narain Bai v. Mangala Prasad Rai (.j). In 
that oase it was admitted before their Lord- 
ships that the minors were not properly re¬ 
presented and that the deoree was nob binding 
on them but as the mortgage was found 
to have been duly made for antecedent debt 
their Lordships nevertheless granted a decla¬ 
ration that it was binding on the joiut family 
property. In this caso although no separate 
issue on the question of necessity was framed 
the parties went into evidence on the point in 
connection with the issue of fraud. Indeed 
apart from limitation and res judicata the 
issue of fraud was the only issue raised aod it 
was on this issue that the evidence was 
adduced on whioh the respondent succeeded 
in the Court below. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 152 

of 1923. 

November 13, 1923. 

Present Sir Lanoelot Sanderson, Chief 
Justice, and Justice Sir Thomas William 

Richardson. 

Maharajah Sir MANINDRA CHANDRA 
NANDI— Appellant 

versus 

Hon’ble PROVAS CHANDRA MITTER 

AND OTHERS—RESPONDENTS. 

Specific Relief Act , (7 of 1877) 8A 4 5—Mandamus— 
Erroneous exercise of jurisdiction—High Court , power 
of. 


The question of limitation was not seriously 
argued oithor before mo or in the Court below 
and there can be no doubt that the suit was 
within time 

We accordingly remit the following issue to 
the Court below :— 

Was tho mortgage in dispute oxccutod for 
logal necessity or antecedent debt ? 

The parties will bo at liberty to adduco 
additional evidence. The 6nding should be 
submitted within two months. On receipt of 
tho finding ten days will bo allowed for objec¬ 
tions. 

N - R- Case remanded. 

(3) 77 Iml. Cas. 089 ; 21 A. h. J. 984 ; 46 M. L 

J- M ; 5 P L. T. 1 ; 28. C. W. N. 268 ; (1924) M. \V. 
N. 08 ; 19 L. W. 72 ; 2 P. Ii. R. 41 : 10 O. & A. L B 
82; (1924) A. I. R. (P. 0.) 50 ; 88 M. L. T. 457 (P. C.). 


The power given to tho High Courta under 
section 45 of the Specific Relief Aot is not to be used 
if the tribunal whose decision is impugned has 
exorcised the discretion onfcrustod to it bona fide not 
influenced by oxtraneous or irrelevant considerations 
and not arbitrarily or illegally, they are not a 
Court of Appeal from tho tribunal, but they have 
power to prevent the intentional usurpation or 
mistaken assumption of a jurisdiction beyond that 
given to the tribunal by law, and also the refusal of 
their true jurisdiction by the adoption of extraneous 
consideration in arriving at their oonolusion or 
deoiding a point other than those brought before 
them, iQ whioh oases the Courts have regarded them 
as declining jurisdiction. 

The Returning officer for a constituency of the 
Bengal Legislative Council rejeofced the nomination 
paper of a oandidato seeking eleotion to the council 
who on the date of the filing of the nomination paper 
was a member of the Indian Counoil of State, but 
had resigned his seat thereon before the date of the 
sorutiny of the nominations. Under the Bengal 
Eleotoral Rules, a person was not eligible as a mem¬ 
ber of the Counoil if he was a member of tho Counoil 
of State or any other legislative body constituted 
under the Government uf India Aot. The rejected 
candidate in an application under sootion 46 of the 
Speoific Rolief Act urged that the Returning Officer 
should have decided the question of his eligibility 
with reference to the date of the Sorutiny and not 
with reference to the date of the filing of the nomi¬ 
nation paper ; — 


Held that tho High Court could not interfere as, 
although the Returning Officer may have put a wrong 
interpretation on the Eleotoral Rules, he had not 
refused a jurisdiction whioh wa3 vested in him, nor, 
had he usurped a jurisdiction that he did not possess. 
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Appeal against the order of Mr. Justioe 
Page, dated the 2nd November 1923, under 
clause 15 of the Letters Patent. 

Messrs. Jackson, S. C. Roy, R. N. Chow- 
dhury and D. N. Sen, for the Appellant. 

Sir B. C. Milter, Messrs. H. D. Bose and S. 
M. Bose, for the Respondents. 

JUDGMENT. 

Sanderson, C. J. —This is an appeal by 
Maharaja Manindra Chandra Nandi of Cassim- 
bazar from the judgment of my learned brother 
Mr. Justioe Page which was delivered on the 
2nd of November last. 

The notice of motion was in these terms, 

An application will be mado before the 

Vaoation Judge.for an order requiring the 

Returning Officer to accept the nomination 
of the applicant as valid and to include the 
applioant’B name in the li8t of valid nomina¬ 
tions and to publish the said list so recti¬ 
fied as aforesaid in such manner and in such 
time as to this Elon’blo Court may seem tit 
and proper, or in the alternative lor the issue 
of a Rule calling upon the respondents to 
show cause within a time to 1)6 fixed by the 
Court why the said order or such further or 
other order or orders as may be deemed Qt 
and proper should not be made." 

The facts which it is ueoessary for me to 
state in this case are as follows : The Maha¬ 
raja, apparently, on tho 7th of Ootobor had 
decided that ho would stand for oleotion to tho 
Bengal Legislative Council. At that timo be 
was a member of tho Couuoil of State and on 
that date (the 7th of Ootobor) ho sent a 
telegram and a lottor to tho Governor- 
General submitting his resignation as 
a momber of tho Council of State. Tho 8th 
of October was tho date spooitiod for filiug 
the nominations for tho oleotion to tho Bengal 
Legislative Council. On that dato tho Maha¬ 
raja's nomination was tiled. On tho 9th 
the Maharaja telegraphed to tho Governor- 
General asking that ho should receive com¬ 
munication in answer to his application by 
telegram. On tho 10th of Ootobor, a tolo- 
gram was received by tho Returning Officer 
stating that tho Governor-General had 
a cceptod the resignation ton-ldorod by tho 
Maharaja.—a copy of that telegram, 


as I understand, was communioated to 
the Maharaja himself. The 11th October 
was the date fixed for the sorutiny of the 
nomination. On that date (the 11th of Octo¬ 
ber) an objection was taken by the respon¬ 
dent Mr. Provas Chandra Mitter that the 
Maharaja was not eligible for oleotion on the 
ground that on the 8th of Ootober the date of 
filing the nomination papers—the Maharaja 
was still a member of the Council of State. 
The Returning Officer acoeded to that objec¬ 
tion and came to the conclusion that the Maha¬ 
raja was not eligible for election, and re¬ 
jected his nomination. The decision of 
the Returning Offioer was as follows, 
“I must refuse the nomination of this candi¬ 
date the Maharaja of Cassimbazar. Under 
section 93 of the Government of India Aot the 
seat in the Council of State becomes vacant 
on tho acceptance of tho resignation of the 
member. Tho Maharaja wired his resigna¬ 
tion on tho 7th instant and also sent a letter 
on that day. Tho only evidenoe of the accep¬ 
tance of the resignation is a telegram from 
Simla from the Secretary, Legislative Depart¬ 
ment, dated 10th instant. If this evidenoo is 
accepted I must hold that tho resignation 
takes effect from this 10th instant and that 
on tho 8th instant when the nomination 
papers were filed tho Maharaja was still a 
member of the Council of Stato. Accordingly 
at the timo of his nomination ho was not 
eligible for election [Soe r. 5(l)(o)] and so 
tho provisions of r. 11 (l) wore not complied 
with. Tho nomination is, therefore, refused 
under Regulation XXI (1) (I) and (III).” 

Tho Maharaja, as I have already stated, 
then moved this Court, and the learned Judge 
delivered his judgment dismissing the motion. 

It is from that judgment that this appeal has 
boon filed. 

Tho scrutiny wbioh was hold on tho 11th 
of October was held by tho Returning Officer 
ni pursuance of tho rules which are oalled the 
" Bengal Elootoral Regulations.” 

Tho first point which the learned Counsel, 
who appeared for the Maharaja, has urged is 
that tho question which tho Returning Officer 
ought to have considered and decided was 
whether tho Maharaja was eligible for elec- 




1044 


INDIAN CASES 


[1924 


MANINDRA CHANDRA NANDI V. PROVA8 CHANDRA MITTER 


toion at the date of the scrutiny, namely the 
11th of October, and that instead of doing 
that, the Returning Offioer had considered the 
question whether the Maharaja was eligible 
for eleotion at the date of the filing of the 
nomination paper, namely the 8th, and that 
accordingly the Returning Officer had assumed 
a jurisdiction whioh ho did not possess. 

The principle upon whioh in my judgment 
this matter should be approached has frequent¬ 
ly been laid down, and there is no doubt about 
it. The Court is asked to exercise a jurisdic¬ 
tion which has been given to the Court by 
section 45 of the Speoifio Relief Act. If it 
had been clearly made out that the Returning 
Officer had assumed a jurisdiction whioh he 
did not possess I should have no doubt that 
this Court would have power to exercise the 
jurisdiction given to the Court by seotion 45 
and to make such order as the Court might 
think fit. Reference may be mado to the 
words of Lord Justice Farwell in the oase 
cited: Bex v. Board of Education (1) the 
passage being If the tribunal has exercised 
tho discretion entrusted to it bona fide, not 
influenced by extraneous or irrelevant consi¬ 
derations, and not arbitrarily or illegally, the 
Courts cannot intorfero; they are not a Court 
of Appeal from the tribunal, but they have 
power to prevont the intentional usurpation or 
mistakon assumption of a jurisdiction beyond 
that given to tho tribunal by law, and also 
tiie refusal of their true jurisdiction by the 
adoption of extraneous consideration in arriv¬ 
ing at their conclusion or deciding a point 
other than brought before thorn, in which 
cases the Courts have regarded them as de¬ 
clining jurisdiction.” Iu my judgmout, in this 
case the Returning Officer has not assumed a 
jurisdiction which ho did not possess. The 
question for hie determination was whether 
the Maharaja was a person eligible for election, 
as a member of tho Legislative Council ; and, 
to my mind it is clear that ho has decided 
that question. I havo read his decision : ho 
said, ‘‘Accordingly at the time of his nomina¬ 
tion he was not eligible for election." Whether 
he was right or wrong in that conclusion it is 
not for us to decide iu thoso proceedings, and 

(1) (1010) 2 K. B. 166 at p. 179 ; 70 T. J. K. B. 
500 ; 102 L. P. 578 ; 74 J. P. 259 ; 8 G. L- K. 549 ; 26 
T. L. U. 422. 


I express no opinion upon that point: The 
Returning Officer relied upon r. 5 (1) (c) of 
the Bengal Electoral Rules, and upon r, 11 (1), 
which are as follows : 

5(1) (c) — ‘A person shall not be eligible 
as a member of the Council, if suoh person is 
a member of the Counoil or of any other 
Legislative body constituted under the Aot 
and has already made the oath or affirmation 
as suoh member 

II. (l) —“ Any person may be nominated as 
a candidate for eleotion in any constituency 
for which he is eligible for eleotion under these 
rules.” 

The Returning Offioer, in my judgment, 
considered the question which was for his 
determination, and in considering that ques¬ 
tion he had to put an interpretation upon the 
rulos to which I have referred. He may 
have put a wrong interpretation upon them 
or he may havo put a right interpretation 
upon them. In these proceedings it is 
not for us to say whether he wa3 right 
or whether he was wrong. To my mind 
it is clear that ho did not usurp a juris¬ 
diction which ho did not possess : He did not 
refuse a jurisdiction which was vested in him. 
Nor is it suggested that ho was actuated by 
any mala fkles or extraneous circumstances. 
Tho result is that in my judgment this Court 
should not interfere in theBe proceedings and 
under thoso circumstances. In my opinion 
that point alone is sufficient for tho disposal 
of the appeal. 

There are, however, two other matters to 
whioh I think it is right to refer : The first 
is that I am not at all satisfied that the appol* 
laut has no other speoifio and adequate legal 
remedy for the purpose of asserting his rights, 
if he has any,—as to whioh I express no 
opinion—within the meaning of section 45 
proviso {d) of the Speoifio Relief Aot. 

Tho last point to which I think it is neoes- 
sary to refer is, this : it appears that the elec¬ 
tion iB now proceeding, there beiug another 
candidate besides Mr. Provas Chandra Mitter, 
for one vacancy, and the poll will bo olo3eci 
ou the 15th of November. Evon if wo were 
to acoodo to tho application of the Maharaja 
in this case, I am not at all satisfied that any 
order, whioh we might think fit bo make m 
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respecfc of this matter, would not be infruo- 
tuoue. 

For these reasons in my judgment this 
appeal must be dismissed with costs. 

Richardson, J— The objection taken to 
the Maharaja’s nomination was of a technical 
character and may appear almost ungenerous. 
On the other hand, it is of course important 
that an intending candidate should be careful 
to comply precisely with the rules, if only to 
avoid subsequent discussion as to the validity 
of the tenure on which, if eleoted, he holds 
his seat. I do not know the circumstances, 
but at least no reason appears why if the 
Maharaja was going to stand for eleotion to 
the Bengal Counoil he should have postponed 
the resignation of his seat in the Council of 
State to the very last minute. In business of 
an important character, dilatoriness and pro¬ 
crastination are very apt to lead to difficulty. 

Now, this appeal comes beforo us at a time 
when, as it appears, the eleotion is being hold 
and the votes for the candidates whose nomi¬ 
nation papers were acoepted are being record¬ 
ed. In a day or two the poll will be closed 
and in due course one or other of the two can¬ 
didates in the field will be declared to have 
been elected. It will then bo opon to the 
Maharaja, if he fools that he has a grievance, 
to ondeavour to obtain a remedy by the means 
which the rulos contemplate and provide for. 

It will bo open to him to present an election 
potition to bo heard or decided by a tribunal 
consisting of throe Commissioners whose 
qualifications the rulos are careful to prescribe. 

have heard nothing which leads me to sup¬ 
pose that recourse to this remedy would nob 
bo as convenient and offeotual for the purpose 
which the Maharaja has in view as the reme¬ 
dy for which he is now seeking. That being 
®o, it is at least doubtful whether the proviso 
to section 45-of the Specific Relief Aot, which 
m &kos a condition precedent to tho making 
of an order under the section, that the appli¬ 
cant should have no other specific and ade¬ 
quate legal remedy, does not apply. But if 
On a narrow interpretation of tho words, the 
Proviso is not applicable for the mere reason 
that the remedy is not at this moment 
available, it still remains that the jurisdiction 
18 discretionary. Wo should still have to 
consider whether it would accord with sound 
discretion to exerciso tho extraordinary juris¬ 


diction of this Court to make an order in tho 
nature of a mandamus —a jurisdiction intend¬ 
ed to be of the last resort—when the remedy 
speoitioally provided will so very soon be at 
the Maharaja’s disposal. 

It appears to me that even assuming that 
the Maharaja makes out a good case it 
would be a strong thing to interfere with an 
eleotion to a popular assembly which is actu¬ 
ally in progress. 

Moreover, as the learned Chief Justice has 
pointed out, it is not dear whether any order 
that we might now make would be a com¬ 
plete remedy within the meaning of clause ( e) 
of seotion 45. It is not clear whether tho 
order would bind any authority to stay the 
eleotion and require the proceedings to be 
commenced de novo. Some reference has 
been made in this connection to tho power 
conferred on the Looal Government by rulo 
29. I am not at present prepared to say 
what is tho precise extent of the power con¬ 
ferred by that rulo or whether the Local 
Government, whioh is not a party to theso 
proceedings, would bo bouud by any order 
that we might make, to take action under 
that rule. I will only observe that tho power 
conferred, howovor wide its 6Copo, appears to 
be a discretionary powor, and that if tlioro be 
a doubt as to tho true intontion of rulo 29, 
that doubt under auothor Rulo, to whioh I 
shall come later, is to bo resolved by the 
Governor. 

Loarnod Counsol has said to day that we 
ought not to take into oonsidoration the cir¬ 
cumstance that an eleotion is in progress. But 
the oiroumstauoe is before us by affidavit and 
I cannot follow the learnod Counsel when ho 
says that wo ought to shut our oyos and leave 
it out of consideration. 

There are, howovor, not wanting other con¬ 
siderations whioh at least induce hesitation. 

In this case tho funotiou of the Returuing 
Officer was in tho nature of a judicial fuuotion 
aud his deoision was in tho nature of a judicial 
decision. No shadow of suggestion iB made 
that tho Returning Offioor, who hoard argu¬ 
ment on behalf of tho parties interested, did 
not aot bona fklc to the best of his judgment 
aud to the best of his ability. Tho contrary 
is frankly aud fully conoodod. No man upon 
whom a statutory duty is oa6t can bo oxpoot- 
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ad to do moro and in such a case it should 
certainly not be easy if at all possible to 
obtain an order in tho nature of a mandamus 
for the purpose of setting aside the decision 
which has been thus given and obtaining a 
fresh decision. I quite appreciate the argu¬ 
ment of the learned Counsel Mr. Chaudhuri. 
Learned Counsol said that the Returning 
Officer deoided the point whioh arose on 
materials which it was not competent to him 
to consider and not on the materials whioh he 
ought to have considered. The Returning 
Officer ought, it is argued, to have had regard 
to the eligibility of the Maharaja for election 
not on the day on which the nomination paper 
was handed in to the Returning Officer but on 
the day on which the paper was scrutinized. 
As I have said, I quite appreciate tho argument. 
If tho Returning Officer did not decide the 
question whioh it was his duty under the 
Rules to decido and decided some othor ques¬ 
tion, it may well be that, in the absence of 
other remedy, this Court would have power 
not to decide anything for him but to make 
an ordur that he should decide the question 
which he ought to have deoided. The case of 
Rex v. The Board of Educational), which has 
boon cited, would appear to support the learn¬ 
ed Counsel’s argument to that extent but no 
further. If we were to make an order undor 
section 45 the most, as it appears to mo, that 
wo could do, would bo to direot the Returning 
Officer to decido whether the Maharaja was 
eligible lor election on the day of tho scrutiny. 
That is to say, a fresh decision by tbe Return¬ 
ing Officer would lie uooessary, and very 
probably in tho meantime, before another 
decision could bo obtained, tho poll would be 
closed. 

But apart from that, it is not, as it seems 
to me, so cloar as to bo beyond all dispute 
that the rules do not roquire that a candidate 
should be actually eligible for elootion when 
nominated. Rule II (1), to which the Return¬ 
ing Officer has referred, says that any 
person may be nominated as a candidate for 
election in any constituency for which he is 
eligible for election under these Rules.” It 
may bo, though I am not to be taken as in any 
way expressing an opiuion on the point that a 
candidate is to be regarded as eligible for 
election, if ho fulfils the prescribed conditions, 
when his nomination paper is scrutinized or 


even when the poll is taken. But it cannot, 
I think, bo said that no reasonable being 
could understand tbe words of Rule II in the 
sense in whioh the Returning Officer under¬ 
stood them. On a debatable question, wo 
are not to substitute our opinion for that of 
the Returning Officer. That position is amply 
supported by authorities cited by Page, J. in 
the course of his judgment. 

If as the Returning Officer thought tbe 
nomination was invalid and the Maharaja was 
not properly nominated, it would follow that 
the Maharaja was not eligibile for eleotion. 
It appears to me that tbe point is at least 
arguable and if there be any doubt on the 
point of law arising on the construction of the 
rules as to the time or times to whioh 
the Returning Officer was to look in 
determining the Maharaja's eligibility, dear¬ 
ly this Court ought not to interfere. It is 
idle to ask for a mandamus when there has 
been no refusal to perform a statutory duty 
and tho question whether in point of law 
it was properly performed is in doubt. 

In tho second place, the rules themselves 
provide the method by whioh questions of 
doubt or difficulty as to their interpre¬ 
tation aro to be solved. Rule 48 prescribes 
that: "if any question arises as to the 
interpretation of these Rules otherwise than 
in connection with an election enquiry 
hold thereunder, the question shall be refer¬ 
red for the decision of the Governor, and 
his decision shall be final.” It seems that 
tho Returning Officer was asked to make 
roferenoo under this rule, but tbe re ^ u ® B * ! 
does not appear to havo been pressed and the 
application whioh has since been made to the 

High Court, and which is now before us in 

appeal, is not that tho Returning Offioer should 
be compelled to make a reference. I* in * 
proper oase the Returning Offioer ehou 
decliue to make a Reference or, speaking wi 
tbe very greatest respect in rogard to a con¬ 
tingency so improbable, if the Governor s oU 
decline to decide a Reference properly 
to him, it would then be time enough to h* v 
recourse to the provisions of seotion 40 o 

the Specific Relief Aot. . 

For these reasons I agree with tho l 0 ? rn . 
Chief Justice that the application was right y 
dismissed by Page, J. and that this appe* 
must also be dismissed, and with costs. 
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I may add that we did not oonsider it 
necessary to hear the learned counsel for the 
respondents. I desire also to say that there 
nas been no disoussion before us on 
a question whioh has been adverted to 

'“‘ h ° ° on f se o' proceedings, namely, 
whether when the Court grants a Rule under 
section 4 o to show oause why au order 
applied for under that section should not 

^ aB - ° r ha5 n0f! the P° wer to 

grant an ad interim injunction or to make an 
order in the nature of a suspensory order. 

N * H ' Appeal dismissed. 


Attorneys for the Appellant—Messrs K 
K-Dutt £ Co., P. C. Ghose and B. N. Basic 

Attorneys for the Respondents—Messrs. 
• Basu and Kestiven Gooding & Co. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1018 of 1922. 

April 1, 1924. 

Present: —Mr. Justice Daniels. 

IIARPAL KURMI and others — 
Defendants -Appellants 

versus 

MOHAN KURMI and others— 

Plaintiffs—Respondents. 

"Sis'- ^ Cftsim - Di »po^ession actual, under decree 
possession , whether interrupted . 

terrupt 9 °^ eCy ao ^ ua ' poascaaioo uodar deoroo in- 
adverse possession. 

Casual a v - H ‘ inuant Singh, CS Ind. 

,<8A - 620 ; 19 A. L J 46Q , diBtiDguisbed. 

Obh«r;_ 

in a pit''”' 7 P l iormal posgoasioo under adooree 

Point for limitation 0uffioient to g * 70 a now 0 tartio« 

'^dJe^T a ^ a ’ D8 * i &bo deoree of the Subordinate 
1922 ‘ aunpur * dated the 24bb of March 


fo “he ApSnt^* “ 4 MUShtaq Ahnad ’ 

Mr. S. N. Verma, for the Respondents. 
JUDGMENT.-The Plot in dispute in 

this case originally formed part of an 
agricultural holding. The defendants took 
it on leaee from the Maharaja of Benares to 
whom it belonged in the year 1887. Durine 

^™ y i fch °. lcaso the defendants 

built a house for agricultural purposes and 
they subsequently converted it into a residon- 
tial house In the year 1915 the Maharaja 
ejected them and on 9th July I 9 i 5 
delivery of possession was made to him 
through an amin. I have read th edakhalnama 
and it purports to oonvey actual possession. 
Ihe finding is that notwithstanding this 
the defendants never really gave up n oq 
session of the house . The question for deoh 
sion is whether delivery of possession under 
the deoree interrupts adverse possession 
and gives a fresh starting point for li m j. 
cation. The presont plaintiffs are lessees 
from the Maharaja under a lease sub¬ 
sequent to the ejectment of the defendants. 
Doth the Courts below havo found in their 
favour and I agree with this finding. There 
is no doubt that delivory of aotual possession 
under a deoroo interrupts advorso possession 
Indeed it has been hold in Lai Roiendra 
Kishore Singh v. Bhagwan Singh (l) that evon 
delivory of formal possession in a proper case 
is sufhoiont to givo a now starting point for 
limitation and this has been hold also by the 
1 nvy Council in Bad ha Krishna Chandcrji v. 

Iuim Bahadur (2). The appoilants rely on 

Si ”0h V. Ilanwant 
Singh (3). 1 hat caso doos not really assist 

them. It was a oaso in whioh the mode of deli¬ 
very of possession appropriate to tbo oiroum 
stances was not resortod to and on this ground 
it was held that adverse possession was not in 

i r h ° P r B0U f° Wh0m P° ss cRsion 

was to bo delivered was the auctionpurclmser. 

\Vhero the judgment-debtor was in possession 

of tho proporty the proper procoduro was for 

(lj 39 Ind. Csb. 745; 39 A. 4C0; 15 a L J iri 

(2) 43 Ind. O.ifl 203 ;ir, A L J M-St r ,n 

»i • «*• t. w. 9: w a. u j 9777 i w L“: t * 

: ,1#w “ »■ »•*«:» 

(3) r,3 Ind. Ca 3 . 212 ; 48 A 52 0 ; 19 A. L. J. 40 j 
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the Court to order aotual delivery of posses¬ 
sion to the auction-purchaser. Where, how¬ 
ever, the property from its nature was not 
oapable of being actually delivered the mode 
of giving possession was by proclaiming 
the sale certificate and by beating bthe 
drum. The case with which the Full 
Bench had to deal was one in which the 
former method should have been but the 
latter method actually was adopted. The pre¬ 
sent case is entirely dissimilar. Here the 
dnkhalnama purported to give actual posses¬ 
sion, which was the appropriate mode of relief 
though in the sequel it proved that the proce¬ 
dure adopted was not really effective. This 
must often be tbe case. An amin goes down 
to the spot and hands over possession to the 
decree-holder, ♦••he judgment-debtor keeping 
away. As soon as the amin and tbe deoree- 
holder have gone tbe judgment-debtor quietly 
resumes possession. It would be destructive 
of all respect for law and authority of the 
Court if it wore held that in such cases the 
judgment-debtor could troat the delivery of 
possession as a nullity and claim to be in 
adverse possession from the date of his origi¬ 
nal entry on the laud. The suit has been 
rightly decided by the Courts below and I 
dismiss the appeal with costs. 

As there is a deficiency of Rs. 18-4-0 on 
the part of the plaintiffs respondents in the 
Court below which has not so far been made 
good the decree passed in thoir favour will be 
subject to this condition that they will not be 
entitled to execute it until the deficiency has 
boon paid. 

14 , h. Appeal dismissed. 


CALCUTTA HIGH COURT. 


Appeal from Appellate Decree 
No. 196 of 1920. 

March 7, 1922. 

Present :—Justice Sir John George 
Woodroffe and Mr. Justice B. B. Gbosb. 


JAMINI KUMAR SEAR and another— 

Appellants 

versus 

THAKUR DHAN BAISHNAB and 
another—Respondents. 


Hindu Law—Remarried widow — Son's property * 
succession to—Widow RcinarriaO c Act (XF oj 1856). 

Under the Hindu Law a widow after her re¬ 
marriage can inherit to her son by her first hus¬ 
band, whether she is governed by the Widow J'e- 
marriage Aot or not. 

Akorah Sooth v. Boreancc f 11 W. 2. 82 ; 2 ® 

A. C. 199 ; Dasappa v. Ragava, 29 B. 91 ; 6 Bona- 
L. R. 779, followed. 


Appeal against the decree of the Subordi¬ 
nate Judge, 1st Court of Sylhet, dated tbe 
26th August 1919, affirming that of tbe 
Munsif, 3rd Court, Habiganj, dated tbe 
February 1919. 

Babus Brojo Lai Chakravarty and rrw 

Nath Dutt, for the Appellants. 

Babus Jogesh Chunder Roy and Btrenara 

Kumar Dey, for the Respondents. 


JUDGMENT.— This appeal arises out of a 
it for recovery of possession of and deolaratio 
title to lands and we deal with only one P 
this ease. The question which arises » 
is It is admitted that the property wmo 
the subjeot-matter of the suit belonged to 
an of the name of Madan. The p . 
)pellants are purchasers from the> daug 
£ of the grandfather of Madan. The defend^ 

its claim under purobaso from .. ted i y 

'Madan. Madan, the sod, died ad ®“t b e 
ter the remarriage of Ins mother. N w, ^ 
uestiou arises which of the part b ^ 
squired title by their purchase, fch0 

spends upon the question 

aughter’s sons of the grandfather of 

r 0 re tbe heirs of Madan or wbeth 
iother was his heir. Both Courts 
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found in favour of the latter alternative and 
accordingly dismissed the suit and the appeal. 
The question, therefore, whioh we have to 
decide is whether or nob Madan’s mother who 
is prima facie his heir under the Hindu 
law was incapable of inheriting by reason 
of the seoond marriage. The learned Judges 
of the two lower Courts have decided the case 
after having referred to two decisions, one of 
this Court, namely, the oase of Akorah Sooth v. 
Boreanee (1), and the other a Full Bonoh 
decision of the Bombay High Court, namely, 
the oase of Basappa v. Rayava (2). The 
learned Vakil for the appellants has sought to 
distinguish these decisions on the ground that 
they deal with cases governed by the Widow 
Remarriage Aob 15 of 1856, and his conten¬ 
tion is this, that the Aot was passed for the 
purpose of removing a bar or disqualification ; 
that if there is no bar to a re-marriage then 
the Aot does nob apply and that such is the 
oase here according to the evidence whioh has 
been accepted, that widow re-marriage was 
permissible amongst the caste to which Madan 
belonged. 

On the other hand it is contended for the 
respondents that the Aot is of universal appli¬ 
cation and authority is rolied upon in support 
of the respective contentions of both sides. 
In our opinion ib is nob necessary to decide 
this point. Whatever view wo accept as 
regards the argument addressed to us on this 
point this appeal musb fail. 

It is conoedod that if the Act applies then 
the deoision of this Court to which wo have 
referred is conclusive on the point which is 
now before us. We are of opinion that that 
deoision is also'an authority in favour of tho 
respondents and against the appollants oven on 
the assumption of tho appellants’ argument 
that tho oase is not one under the provisions 
of that Aot, because, in our opinion, ib must 
be taken that apart from any special provisions 
of that Aot, it was decidod in that case that a 
mother may inherit from her son after her 
re-marriage, assuming thab the son had died 
after her re-marriage. It has thus been hold 
that under the general Hindu Haw tho widow 
is entitled to succeed to tho ostato of her son. 
That case was followed by a Full Bench of 
the Bombay High Court and we agree in tho 

(1) 11 W. R. 82; -2 B. L. It. A. 0. 190. 

(2) 23 B. 91; B Bom L- B. 77J 

I C—182 


deoision of the learned Chief Justioe in that 
case when ho states that whatever mighb have 
been his view, had the matter boon uncovered 
by authority it would (in his opinion) be wrong 
to disregard a rule affecbing rights of property 
established as far back as 1868 by the decision 
of a Full Bench of the Calcutta High Court 
in the case of Akorah v. Boreanee (1). 

In our opinion, therefore, the appeal fails 
and ib is dismissed with costs. 

N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 91 op 1922. 

April 1, 1924. 

Present :—Mr. Justioe Mukorji and 
Mr. Justioe Dalai. 

Lala JWALA PRASAD and otplers — 
Dependants —Appellants 

versus 

HOT I LAL— Plaintiff—Respondent. 

Contract Act (IX of 1872), s. 78, Ulus. (n)—Interest 
Act (XXXII o] 1830) s- 1— Interest, when allowable. 

The olaim for interest on a sum of money due from 
one person to another depends upon contract, express 
or implied, or on some rule of law allowing it- If 
there is no oontraob allowance of interest can only be 
made as a matter of law. 

Kali/an Das v. Maqbul Ahmed, 4G Ind.Oas. 648; 40 A. 
407 ; 22 C. W N. 866; 1G A. L. J. 693 ; 5 P. L W. 
159; 85 M. L. J. 163 ; 28 C. L. J. 181 ; 8 L. W. 179 ; 
(1918J M. W. N. 635 ; 24 M. L. T. 110 ; 90 Bom. I|. 
R. 861 (P. 0.). followed. 

In the absecoe of a eontraot to that efleot, the only 
grounds on whioh a person can olaim interost on 
money duo to him from anothor.when tho liability for 
the sum is established, are to be found oither in 
section 73 illus. (a) of the Contraob Aot or in aootion 1, 
of the Interest Aot. 

Nathu v. Ohansham Singh, 49 Ind.Ca3. 737 ; 17 
A L. J. 177 ; 41 A 269, followed. 

Appeal from a dooree of the Subordinate 
Judge, Aligarh, dated the 21sb Dooember 1921 
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Mr. Qulzari L'il and Dr. K. N. Katju, for 
the Appellants. 

Mr. Panna Lai, for the Respondent. 

JUDGMENT.-This is an appeal from a 
final decreo passed by the learned Subordinate 
Judge of Aligarh in a suit for accounts. The 
grounds of appeal are : — 

(1) That the amount of profits alleged to 
have been recovered by the defendant between 
the years 1904 to 1907 as fixed by the Com¬ 
missioner who took accounts was exoessive. 

(2) That the defendant was wrongly refu¬ 
sed credit for three items :— 

(a) of Rs. 2791. 

(&) of Rs. 1505 and 

(c) of Rs. 608-10. 

(3) That the defendant was not liable to 
pay interest on the taking of accounts and he 
was wrongly saddled by the lower Court with 
the payment thoreof. 

The ground of appeal No. 5, was abandoned. 

As regards the calculation of profits of the 
two markets which ib is now deoided was 
received by the defendant we think that the 
Commissioner has correctly assessed them. 
The Commissioner did not trust for valid roa- 
sonB the acoounb books produced by the 
defendant and his opinion was that the safest 
way of assessing the income for the period 
from 1st January 1904 to 30bh April 1907 
was to apply the avorage of eight months 
from May bo December 1907. This is as good 
a way of valuing the profits as any other that 
may be suggested. We, therefore, affirm the 
finding of the lower Court on this point. 

The itom of Rs. 2791 is made up of soveral 
items, a detail of which will be found at page 
10 of part 3 of the printed book under the 
heading statement C. As regards only one item 
of Rs. 600 there is ovidenoo that this money 
was paid by the defendant on behalf of 
the plaintiff, whou the plaintiff was a 
minor, to one Jwala Prasad son of Khareg 
Sen. There was a partnership firm of 
which this Jwala Prasad and the plaint¬ 
iff wero partners and, on dissolution of 
that partnership, certain sums wero paid to 
this Jwala Prasad who undertook the liability 
to pay himself bho dobts due from the firm. 
The agreement exoouted by Jwala Pra6ad is 
Ex. K. Ib is stated in the agreement that he 


received Rs. 600 from Mihin Lai father of 
the defendanb. The defendant is entitled to 
set off this sum of Rs. 600 The other items 
the defendant claims are on the basis of entries 
in his account books whioh have been found to 
be untrustworthy. There is, further, no other 
evidence to render the plaintiff liable and so 
under section 34 of the Evidenoe Aob the en¬ 
tries in the account books by themselves are 
not sufficient to saddle the plaintiff with the 
liability for the payment of these sums. 

Coming next to the item of Rs. 1505 we find 
it made up of different items of statement D at 
page 10 of part 3 of the printed book. As regards 
a sum of Rs. 200 a receipt alleged to have 
been given by Kalyan Das (Ex. N.) was put in 
by the defendant but it has not been proved 
in the ordinary way. There is no proof of the 
payment by defendant of any of the many 
items making up the sum of Rs. 1505-. We, 
therefore, disallow this olaim of the defendant. 

The payment of the third item by the de¬ 
fendant on behalf of the plaintiff, when the 
plaintiff was a minor, is proved. The agree¬ 
ment referred to above declares that Jwala 
Prasad reoeived Rs. 500 from Mst. Sukba 
widow of Tota Ram. The evidenoe of Makhan 
Lai a munim of the firm of Nathu Ram Jwala 
Prasad had proved that Mst. Sukba obtained 
this money by pledging her ornaments with 
that firm and that subsequently the defend¬ 
ant paid this money, got the ornaments 
redeemed and returned them to Mst. Sukba. 
Ib was pointed out by the respondent’s learned 
Counsel that Jwala Prasad defendant was 
ono of the partners of this firm. This fact 
is nob sufficient to make us distrust the 
testimony of Makhan Lai. We are satisfied 
that tho sum really came out of the pocket of 
the defendant. Ho is entitled to oredit for 
this sum. 

Finally there remains the question of inter¬ 
est. In two judgments of a Benoh of this 
Court of 1918 it was pointed out that the only 
grouuds upon whioh interest oan be claimed 
upon a sum of money when the liability for 
the sum is established, are to be found either 
in section 73 of the Contraot Aob, illustration 
(n) or in the Interest Aot, No, 32 of 1839. 1° 
the present oase interest is not recoverable on 
either ground. Obviously there was no oon- 
traot between the parbies for the payment o 
interest The Interest Aob provides bb»» 
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interest would be payable if debts or sums are 
due by virtue of some written instrument or, 
if payable otherwise, then from the time 
when demand of payment shall have been 
made in writing so as suoh demand shall give 
notice to the debtor tbat interest shall be 
olaimed from the date of such demand until 
the term of payment Lalman v. Ghintamani 
(1). This prinoiple was affirmed by the same 
Bench in Nathu v. Ghansham Singh (2). The 
judgment in the second oase was delivered 
by the other learned Judge constituting the 
benoh. At page 187 of the Report the same 
prinoiple was affirmed. There is a Privy 
Counoil authority whioh has not been cited in 
either of these rulings.There was such author¬ 
ity for the opinion of the Bench of this Court. 
In KalyanDasv. Maqbul Ahmed (3) their 
Lordships of the Privy Council observed at 
page £.04 of the Report that interest depends on 
oontraot, express or implied, or on some rule 
of law allowing it. If there is no conbraot 
allowance of interest can be made only as a 
matter of law. In the present case the money 
in the hands of the defendant was not demand¬ 
ed till 6th January 1920 and there was no 
contract for the paymont of interest. It 
was pointed out that the plaintiff was a minor. 

If it bo argued that for that reason ho could 
not make a demaud the reply would bo that 
the defendant would not know to whom to 
make tho payment upon a sufficient receipt 
during tho infancy of the plaintiff. Wo think 
that the plaintiff is not entitled to receive auy 
interest up to 6th January 1920. 

In tho result wo allow the appeal for the 
principal sum of Rs. l,20 3 -l0-0 and direct that 
interest at 6 per cent, per annum shall bo 
charged from the 6th January 1920 till tho 
date of realisation. Tho lowor Court granted 
a deoreo for Rs. 12,300-4-74, so that dicrcc 
shall ho altered to ono of principal amount of 
Rs. 11,091-10-74 and interest on it shall run 
from 6th January 1920 till the date of realisa¬ 
tion. In the decree tho plaintiff shall he 
allowed a further sum of principal of Rs. 1,194 
w 'th interest at 6 per cent, per annum from 
the date of tho tinal decree of the lower 

< ’) 40 Ind. Can f,36; 17 A L- J. 1CU ; 4 l L 254. 

(3) 49 Ind. Cas. 707 ; 17 A. L. J. 177 : 41 A 210. 

4G Ind. Can. 54 K ; 40 A 407; 2‘2 (J. W. M. 6Gfi ; 

A. L. J. C93 ; 5 P. L. W I6j ; 56 M L. J. If.;. ; ‘28 
U- L. J. lei . 8 L. W. 17«J ; (1918) M W. N. 635 ; ‘24 
u ‘ L - T- U0; 20 Bom. L. R. 6G4 (P. C.). 


Court till the date of realisation. These are 
the only sums deoreed to tho plaintiff. Par¬ 
ties shall reoeivo and pay costs of both Courts 
according to their success and failure. Costs 
in this Court will include fees on tho higher 
scale. 

N. U. Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 25 of 1923. 

February 12, 1924. 

Present :—Mr. Kendall, A. J. C. 

Thakur JAI INDAR BAHADUR 
SINGH— Plaintiff—Appellant 

versus 

Thaknr BACHUN SINGH and an¬ 
other—Defendants—Respondents. 

Oudh Dent Act (XXII of 1S8G), s. 107 E, cl. ( a ), s. 
Will—Declaration by Revenue Court that gmaradars 
arc undcr-propriilors—Suit in Civil Court to challenge 
decision, whether maintainable-jurisdiction of Civil and 
Revenue Courts-Gueara land, whether can be regarded 
rent free. 

Where a Revenue Court in prooeedmgs for resump¬ 
tion of land hold in lieu oi maintenanoe under ol. 
(a) of Feotiou 10710 of the Oudh Pent Aot makes a 
declaration ucdor seotion 107H of the Aot that tho 
gusaradars aro underproprietois in relation to the said 
land, a Civil Court i9 debarred from entertaining a 
suit by the taluqdar for a declaration that they are 
not under-proprietors and do not possea3 heritable and 
transferable rights in tho land. 

Rup Xarain v. Badri Prasad, 3 Ind One. 667 ; 12 
O. C. 226, followed. 

Land held in lieu of guzara-niaiuteoanoo—h land 
held as rent free and as suoh is within the exclusive 
jurisdiction of tbo Revenue Courts. 

Appeal from tho decree of tho Additional 
District Judge, Sitapur, dated tbo 30th Octo¬ 
ber 1922 in Civil Appeal No. 161 of 1921 
(No. 80 of 1922) preferred against the decree of 
the Subordinate Judge, Kheri, dated the 30th 
July 1921, in Original Suit No. 23 of 1921. 

Messrs. Chuudhuri Niamatulhth and B. 
Saliy Ham. for tho Appellant. 

Messrs. Ham Dharose Lai and liaj Narnia 
Shukla, for the Respondents. 
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JUDGMENT. —The plaintiff-appellant ia 
the taluqdar of Mahewa Estate, who has 
brought the present suit for a declaration that 
the respondents are mere gnzaradars of the 
land in suit, and that they have no heritable 
or transferable right in it, and that certain 
transfers made by them are invalid. The 
circumstances out of which this suit arose are 
as follows:— 

The plaintiff-appellant filed a suit in the Reve¬ 
nue Courts for resumption of some land. In this 
he referred to the respondents as maufidars 
holding free of rent at the pleasure of the 
grantor, and praying for resumption of the 
land. The suit in fact was evidently filed under 
olause (a) of section 107Eof the Oudh Rent 
Aot, but there was also a prayer, as alternative 
relief, for assessment of the lands in suit to 
rent. In short, the suit was 6led under chap¬ 
ter 7 of the Oudh Rent Aot. The respondent 
defended the suit in the Roveuue Court, and as 
a result that Court decided that the land was 
pot liable to resumption, and declared that the 
respondents were under-proprietors in accord¬ 
ance with seotion 10711 of the Oudh Rent 
Act. This decision was given by an Assistant 
Collector in 1915 and no appeal was made at 
the time to the Superior Revenue Courts, 
owing, it is said, to the fact that the plaintiff's 
estate was then under the management of the 
Court of Wards. The plaintiff has now applied 
in tbo Civil Courts for the declaration describod 
above. Roth tbo Courts below have dismissed 
the suit. 

There is no doubt that the plaintiff-appell¬ 
ant’s suit was presented in the Revenue Court 
as one under chapter 7 of the Oudh Rent Act. 
It was dealt with by the Revenue Court as a 
suit undor that chapter. The decision arrived 
at was, that the land had originally been given 
to the predecessor of the defendants in lieu of 
maintenance, but that tho provisions of scctiou 
10711 of the Oudh Rent Aot applied. It is 
argued in appeal that the Revenue Court 
had no jurisdiction to deal with the suit, 
and, that as soon as that Court had decided 
that the grant in question was originally made 
in lieu of maintenance, it should have stopped 
the proceedings and referred tho plaintiff to 
tho Civil Courts. It is admitted that il tho 
Revouuo Court hud jurisdiction, its decision 
pcust bo conclusive. In support of this argu¬ 


ment reference has been made to Bhagwan 
Singh v. Bisheshar Nath (1). In this decision 
the learned Judicial Commissioner held as 
follows:—There is a distinction between muafi 
and yuzara in Oudh. Without essaying an 
exhaustive pronouncement as to the distinc¬ 
tion, it is sufficient to say that where the rela¬ 
tionship of land-holder and tenant does not 
exist between the parties, there may be a 
guzara, but where the relationship of land¬ 
holder and tenant does exist between the 
parties, there is a muafi. In a decision of the 

Board of Revenue in 1909.it was laid 

down that a Revenue Court alone had juris¬ 
diction to entertain suits for resumption of all 
laud held rent-free. Possibly that decision 
goes too far. , . The decision in question 
might be held to ignore the distinction bet¬ 
ween guzara and muafi and I do not accept 
the authority as absolute.” 

In that appeal it was decided that the land 
in question w>as muafi and that the Civil 
Court would be usurping a jurisdiction it 
did not possess if it were to deal with 
it. It is sought to infer from this that if 
the land in suit had been guzara aud not 
muafi, the Civil Courts would have had 
jurisdiction to deal with it. It is sought 
further to infer that tho Roveoue Court would 
have had no jurisdiction to deal with it, and 
that the Revenue Courts have no jurisdiction 
to deal with land that is held in lieu of guzara. 
Reforenoo has al6o beou made on behalf of 
tho appellants to Shankar Sahai v. Gaja - 
dhar Prasad (2), where a Beuoh of this Court 
dooided that ” If underproprietary rights 
have existed from before (i.c., before resump¬ 
tion proceedings) either undor a settlement-dec- 
reo or under a grant from a superior proprie¬ 
tor or otherwise, the Civil Court is not debar¬ 
red from granting a declaration in respect 
thereof, in spite ot an order of the Revenue 
Court assessing him to rent under seotion 
107 G. ” This decision is quoted in support of 
the proposition that where an underproprietor 
has been treated by the Revenue Courts as a 
muafidar, the Revemio Courts have no juris¬ 
diction. . 

it seems to mo that the learned Counsel ? r 
the appellant lias been at great pains to strain 
the case-law on the subject so as to bear an 


U) 

U) 


88 lnd. Caa. 67 r i ; 
40 lad. Caa 250 . 


20 O. C. 87. r _ JrtQ 

20 0- C. 171; 1 OL.7- 
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interpretation that the learned Judges who pro¬ 
nounced these decisions would certainly have 
disowned. The lower Court has referred to 
the decision in Shankar Sahai v. Gajadhar 
Prasad (2), and quoted a passage which strong¬ 
ly supports the respondents, but the dearest 
deoision on the point seems to mo to bo that 
contained in Bup Narain v. Badri Prasad (3). 
“ Under section 107 A of the Oudh Bout Act of 
1886, the proprietor of a mahal is entitled to 
apply to the Revenue Court for the assesment 
of musfi land, or to geb, it assessed to rent, 
or for an enhancement of the rent thereof. 

"Under seotion 108, olauso 5 A, (which has been 
added to by seotion 6 of Act IV of 1901) except 
in the way of an appeal as provided in Acb 
XXII of 1886 (and no appeal is provided in 
resumption oases), Courts other than Courts of 
Revenuo are debarred from taking cognizanoo 
of Buits for resumption of, or assessment or 
enhancement of rent on land held rent-feo or 
at a favourable rate of rent. The Courts of 
Revenue have been vested by law with exclu¬ 
sive jurisdiction to deal with such matters." 

In the prosent instance the plaintiff appel¬ 
lant was undoubtedly suing in the Revenue 
Court for the resumption of land or for the 
assessment of rent on laud held rent-free, lie 
refers in his plaint to the respondent as 
Muafidars and he uudoubtodly considered the 
land to be muali laud. It was found as a 
faot in the Revenue Court, that the land had 
originally been granted in lieu of maintenance 
or guzara. There is some authority for con¬ 
sidering that all lands held rent-froe are nob 
tnuafi. The decision of the Board of Reve¬ 
nue has been questioned in the decision in 
Bhagwan Singh v. Bishcsh.ir Nath. (1) It has, 
however, never been held so far as I have 
been able to discover, that laud hold as guzara 
is nob to be considered as laud held rent-free 
and thero is nothing in the provisions of Chap¬ 
ter 7 of the Oudh Rent Aot to show that land 
which is held as guzara at the time of the 
resumption proceedings or which has been 
Bo hold in the past is excluded from the juris¬ 
diction of the Revenue Courts. It is beyond 
question that the Revenue Court in the pre- 
■ont caso had jurisdiction to initiate procoed- 
ings on tho pleadings. If it was proved that 
the land, whether it had originally been hold 

18) B Ind. C»8. 6t>7; la 0- G. 2J&. 


as guzara or not, had been held rent-free or 
at a favourable rate since February 13th, 
1856 or for 50 years, and by two successors 
to the original grantee, etc., as provided under 
section 107 H, then tho Revenue Court nob 
only had jurisdiction to declare the holder of 
the land to bo an under-proprietor but was 
bound in law to do so. I hold, therefore, that 
the lower Courts rightly decided that the 
Revenue Court has jurisdiction to dispose of 
the suit, and that the present declaratory suit 
is not maintainable in the Civil Courts. The 
appeal is dismissed with oosts. 

G. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 282 of 1923. 

June 6, 1924. 

Present :—Mr. Justico Sulaiman and 
Mr. Justice Kanhaiya Lai. 

MUHAMMAD ABDUL RAHMAN 
KHAN— Plaintiff—xVppkllant 

versus 

MUHAMMAD AYYUB KHAN and 

others—Defendants— Respondents. 

Muhammadan Law — Pre-emption—Demands by pre - 
emptor—Transfer <>J pre-emption property—Fresh dc - 
7ttatids t whcl/ur necessary—Pre-emption rnjht, nature 
of. 

Under the Muhammadan Law it is not necessary 
for a pro emptor to make fresh demands wbon the 
vendee, to whom he has already made tho demands 
requirod by law, transfers the proporty sought to be 
pre-empted to anothor person. 

Tho right to claim pre-emption is not afiootod by 
any intermediate dealings with tho property. The 
proceedings must in any case be taken against tho 
original purchaser, but whon a decree has been obtain¬ 
ed against him it can be euloroud against aoy person 
deriving title from him by purchase, gift, inheritance, 
or othorwiso. 

Appeal from a decroo of tho Additional 
District Jud^e, ^abaianpur, dated tho 25th 
November 1922. 
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Mr. Nehal Chand, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT. —This is a plaintiff’s appeal 
arising out of a suit for pre-emption. 
On the 1st of Juno 1918 Farzand Ali Khan 
sold some lands to Pir Khan. On the same 
date Pir Khan sold these lands to Abdul Aziz 
Khan. It was the plaintiff's case that within 
a few days of the sale news of it was brought 
to him by his kartnda Maqbul Husain and 
that there and then he made the first demand 
in the presenoe of three witnesses, Faiyaz Ali 
Khan, Maqbul Husain and Abdul Rahman. 
Ib was his case that he then took these three 
witnesses with him to the bouse of Abdul Aziz 
and made his second demand in the presence 
of Abdul Aziz and in the presence of the same 
three witnesses. .Subsequent to these demands 
the property along with other properties 
was sold by Abdul Aziz to Abdul Karim by a 
sale deed dated the 3rd of May 1919. The 
olaim was based both on the alleged custom 
of pre-emption as recorded in the wajib- 
ul-arz of mauza Raipur. The defendant 
vendee took a large number of pleas 
and resisted the claim. No loss than 
six issues were framed by the trial Court. 
With the exception of the issue relating to 
the existence of the custom of pre-emption, 
all the other issues were decided in favour of 
the plaintiff and the claim was decreed. 

The defendant-vendee appealed to the lower 
Appollato Court which has reversed the decree 
of the first court and dismissed the claim. 
There are, however, only two points decided 
by tho learned District Judge. The other 
points have been left altogether untouched. 

The learned Distriot Judge has oome to the 
oonolusion that Abdul Aziz wanted to defeat 
the plaintiff’s right of pro emption and that in 
pursuance of that idea he transferred tho pro¬ 
perty Ixma fide for valuable consideration 
to Abdul Karim, lie however found that 
the transaction in favour of Abdul Karim 
waB not fictitious but a real one, though 
he thought that it was a device adopted to 
defeat tho right of pre-emption. The other 
finding was that even if the statement of the 
plaintiff bo taken to ho true it fell 6liort of 
establishing the performance of necessary 
demands. 


Taking up the second point first, we are of 
opinion that the learned Judge is in error. 
The point made against the plaintiff is that 
when he went to make the second demand at 
the house of Abdul Aziz, although he bad the 
three witnesses with him, he neither referred 
to the first demand nor invoked those witnes¬ 
ses to bear witness. The learned Judge is not 
correob in saying that at the time of the 
second demand there was no reference to the 
first demand. In the words used by the 
plaintiff which are quoted by the learned 
Judge himself the following words occur:— 

Aur yih bhi kah diyathaki main nein gecahy 
gawahon ke samhne bhi apne makon par pes- 
htar kah diya tha ki turn gawah rabna main 
dawa k&runga. Wa are of opinion that these 
words contain a very clear and specitio refer¬ 
ence to tho first demand at the time when he 
reooived the news of the sale. As to the second 
point made against his statement, it is certain¬ 
ly true that in the record of his statement 
in Urdu there is no express sentence which 
says that on tho occasion of his making tho 
Becond demand he had asked the witnesses to 
bear testimony. We, however, find that in 
the English notes made by the learned Munsif 
there is a clear statement in the deposition 
of the plaintiff to the effect “ I again told the 
above persons to bear witness to the abovs 
facts." It is apparent that there is an omis¬ 
sion in tho deposition recorded in the vernacu¬ 
lar. The two cannot be said to oontradiot 
each other. It is possible that what happen¬ 
ed was that the Reader ( yeshkar) either 
omitted to record this part of the plaintiff's 
statement or might have considered it a 
superfluous repetition to be rcoorded. It is 
inconceivable that the learned Munsif would 
have noted it down in English unless the state¬ 
ment had actually been made by tho plaintiff. 
Tho ground on wbioh tho second demand was 
held to be defeotive, therefore, altogether 
fails. 

Tho substantial question which arises iD 
this case is whether the plaintiff whs bound to 
make fresh demands when the vendee Abdul 
Aziz had transferred the property to Abdul 
Karim. The learned Judge has himself con¬ 
ceded that this transfer took placo in order to 
dofGat tho plaintiff ’s right of pre-emption. 
Having regard to the dates alleged by the 
plaintiff it is also dear that the pre-emption 
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demands must have been made before the 
transfer to Abdul Karim. The question which 
arises then is whether it was inoumbent on 
the plaintiff pre-emptor to make fresh de¬ 
mands when the vendee, to whom he had 
already made the demands required by law, 
transferred the property to another per¬ 
son. 

Mr. Wilson in his book on Anglo-Muham- 
madan Law paragraph 390 says that the right 
to olaim pre-emption is not affected by any 
intermediate dealings with the property. The 
proceedings must in any oase be taken against 
the original purohaser, but when a decree has 
been obtained against him it can be enforoed 
against any person deriving title from him by 
purohase, gift, inheritance, or otherwise. 

This view is supported by Baillie on Muham¬ 
madan Law (Vol. I, p. 503) and Hamilton’s 
Hidaya (Vol. Ill, p. 586) Mr. Tyabji in his 
book on Principles of Muhammedan Law, para¬ 
graph 551 says that the claim to pre-emption 
is not affeoted by any act on the part 
of the buyer purporting to transfer or alienate 
the land, nor by his death ; provided that any 
such act takos effeot (holds good) until the 
Court decrees the claim to pre-emption. In 
the illustration attached he says that if the 
buyer B purports to sell tho land to BA, the 
pre- emptor oan olaim it either from B or BA 
and similarly if B purports to make a gift or 
wakf of it or to convort it into a mosque or 
cemetery or to let it on hire the pro-omptor 
may annul the said acts. 

Tn a case arising under a wajib-ul-arz roport- 
od in Kamta Prasad v. Mohan Bhaqat 

(1) it was held that a subsequent transfor by 
a vendee was subjoct to the pre-omptor's right 
of pre-emption. In the case of Khettar 
Chandra Bam Mallik v. Nabinkali Devi 

(2) , which was a oase undor a custom 
governed by tho Muhammadan Law, 
't was pointed out that the second sale 
must bo takon to have boon malo subject to 
the right of pre-emption, and tho plaintiff was 
only bound to pre-empt tho first sale, making 
of course tho subsequent vendee a party to 
the suit so as to bind him by tho procoed- 
mgs. No authority to the contrary has 
been cited bofore us. Wo aro accordingly of 

B) 3 Ia<l. Ca3. 732 ; 32 A. 45 ; R A. L. J. OCG. 

(2) 20 Ind. Cas. 12 i ; 11 A. L. J. 527 ; 85 A. 895. 


opinion that the plaintiff's right to pre-empt 
the property was oomplebo after tho demands 
had been duly made by him and that it was 
not at all incumbent on him to make fresh 
demands when Abdul Aziz transferred the 
property to Abdul Karim. The sale to Abdul 
Karim must be deemed to have been effeoted 
subject to any right of pre-emption in foroe 
by the plaintiff. 

The lower Appellate Court has not recorded 
any finding as to whether tho oral evidence 
produoed by tho plaintiff with regard to the 
making'of the demands should or should not 
be believed, nor has it decided any other 
quostion which arose in the case. We accord¬ 
ingly allow this appeal and setting aside the 
deoree of tho lower Appellate Court remand 
tho oase for disposal of tho remaining issues 
according to law. Costs here and hitherto 
will abide tho event. 

N. n. Appeal allowed ; 

Case remanded 


OUDH.JUDICIAL COMMISSIONER’S 

COURT. 

Execution Appeal No. 14 of 1924. 

July 3, 1924. 

Present Mr. Kendall, A. J. C. 

HARIHAR PRASAD and others— 
Judgment-debtors -Appellants 

versus 

MAHABIR PANDEY—Decree- holder— 

Respondent. 

Hindu Law- Personal decree against father or grand- 
father-Joint family property in hands of sons and 
grandsons—Whether liable—Pious obligation. 

Tho whole of the Hindu joint family proporty In 
possession of the sons and grandsons of tho doooased 
judgment-debtor ia liable to be attaohed and sold in 
exeoution of a personal deoree passed against tho 
fathors or the grandfather. 

Bhagwant v. Tarsi Ram, 61 Ind- Ca9. 180 ; 1 U. P. 
L. R- (A) 43, relied upon. 
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Appeal against the order of the Sub. Judge, 
Fyzabad, dated the 13th December 1923 in 
Miscellaneous Appeal No. 6 of 1923 preferred 
against the order, of the Munsif, Fyzabad, 
dated the 30th April 1923. 

Messrs. IVasi Hasan aud Niamatullah, for 
the Appellants. 

Mr. Ryder Husein for the Respondent. 

JUDGMENT. —This appeal is made by 
the judgment-debtors who are the son and 
grandson of Shiva Ram deceased. The latter 
had executed a promissory note in favour of 
the decree-holder. The latter obtained a de¬ 
cree by consent on 3rd Dec. 1920. In execution 
of that deoree the joint anoestral family pro¬ 
perty has been taken in execution. The ap¬ 
pellants raised the objection that the decree 
was illusory, hut this plea was disallowed in 
both the lower Courts. The same plea 
is raised in second appeal though the matter 
has been put rather differently. It has been 
argued that the burden of proof has been 
wrongly thrown on the appollants, and second¬ 
ly that in any case the whole of the joint 
family property could not be taken in execu¬ 
tion of a personal decree against the father. 

As regards the first point, the appellant’s 
oaso is that no consideration passed for the 
promissory noto. As the execution of the 
note was admitted, the burden of proving that 
it was illusory, or in other words that there 
was no consideration, cloarlv lay on the defen¬ 
dant. In the regular suit the dofondant was 
the father who exeoutod tho note, and the 
prosont appollants seek to infer from the fact 
that the decree was a oonsent decree, that the 
father must have been colluding with the 
plaiutiff, and that the burden of proof should 
have boon thrown on the plaintiff. There is 
no force in this contention, and there is no 
reason to suppose that tho appellant's father 
entered into a collusive decree. If there 
was any ovidonoo for it, it was for the appel¬ 


lant to produce that evidenoe. Both tha 
Courts have deoided that the evidenoe is nob 
sufficient to prove that there was no consi¬ 
deration, and this is really a question of faob 
on which there is no second appeal. 

As regards the question of, whether the 
whole of the joint family property oan be taken 
in execution of a personal decree against the 
father, it has been argued that if the' decree 
had been executed in the father’s lifetime, 
only his share could have been attached and 
sold, and that it follows from this that only 
that share oan be attached and sold after his 
death. In support of this argument reference 
has been made to the famous case of Sahu 
Bamchandra v. Bhup Singh (l), in which it was 
held that the pious obligation of the sons to pay 
their father’s debt does not arise until after 
the father’s death. This proposition has been 
overruled by their Lordships of the Privy 
Counoil in the deoision reported in Bhagwant 
v. Tursi Bam (2), in whioh it was held that 
there is no authority for holding that the 
pious obligation of sons does not arise until 
after the death of the father. In a Benoh 
deoision of this Court reported in 1 Oudh 
Weekly Notes 13, it wa3 held that the whole 
of the ancestral property and not merely the 
father’s share oan be sold under a deoree 
passed in terms of seotion 53 of the Civil Pro¬ 
cedure Code. Acoordiug to the reasoning of 
this latter ruling I think there is no doubt 
that the whole of the joint family property 
in the possession of the sons and grandsons of 
the deceased judgment-debtor oan be attached 
and sold in exooution of a personal deoree 
passed against the father or the grand-father. 
Tho appeal is, therefore, dismissed with oosbs. 

G. h. Appeal dismissed. 

(1) 99 Ind. Ca 9 . 280: 89A. 437: 15 A. B. 

Bom. Li. R. 193: 21 C. VV. N. 698; I. P. It. W. 557 K " 

C. L. J- 1: 93 M. L. J. 14; (1917) M. W N.|499; V 
M. L. T. 22; 6 L. W. 213; 41 I. A. 126 (P-0.). 

(2) 51 Ind. Ca*. 130; 1 U. P. L- R (A) 48 
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Abwab—Improvement of dak and bhci expenses 
if. See Bengal Tenancy Act, s. 84 346 

Accounts—Dissolution of partnership — Partner, 
right of—Misconduct, effect of. Sec Partnership, 
DISSOLUTION OF 944 

-, mutual, what are—Creditor and debtor— 

Cash advance and re-piym?nts in kind. See 
Limitation Act, Sch. I, Arts. 57, 85 998 

■ - suit for —Account rendered and accepted 

—Failure to produce relevant documenteffect of. 

In a suit for accounts it was found that defend¬ 
ant had constantly rendered accounts which had 
been accepted by the plaintiff, that there was no 
allegation of fraud and that the plaintiff was 
unable to produce accounts and documents relat¬ 
ing to the transactions in dispute which should 
be in his possession: 

Held , that the suit was liable to dismissal as 
the defendant could not, under the circumstances, 
be called upon to render accounts. L Moiian Lai. 
v. Tub N. W. Rv. Co-operative Storks Association- 
Ltd., Lahore, 5 L. L. J. 19 275 

Acknowledgment, and promise to pay, differ¬ 
ence between—Construction of document. See 
Contract Act, s. 25 77 

-Execution petition. See Limitation Act, 

s. 10 897 

■ -, essentials of. See Civil Procedure Code 

O. I, r. 10 914 

Acts -General. 

Act 1839-xxxu. See Interest Act. 

-- 1856— XV. See Hindu Widow's Re-marriage 

Act. 

-I860 XX. See Relic iocs Endowments Act. 

• - 1805 —X. See Succession Act. 

-- i860—IV. See Divorce Act. 

• -- 1870—VII. See Court Fees Act. 

• -* 1872- I. See Evidence Act. 

- 1872-IX. Sec Contract Act. 

-1873—X. See Oaths Act. 

- 1875—IX. See Majority Act. 

- 1877—I See Specific Rbi.ibp Act 

- 1879— XVIII. See Legal Practitioners Act. 

■ - 1881—V. See Prorate and Administration 

Act. 

' 1881--XXVI. See Negotiaiilk Instruments 

Act. 


Acts—General— condd. 

Act 1882—11. See Trusts Act. 

- 1882—IV. See Transfer of Property Act 

- 1882—V. Sec Easements Act. 

- 1882— XV'. See Presidency Small Cause 

Courts Act. 

- 1887—VII. See Suits Valuation Act. 

- 1887— IX. See Provincial Small Cause 

Courts Act. 

- 1889—VII. See Succession Certificate Act. 

- 1890 -VIII. See Guardians and Wards Act. 

- 1890— IX. See Railways Act. 

- 1894 I. See Land Acquisition Act. 

- 1898—VI. See Post Office Act. 

- 1899—11. See Stamp Act. 

- 1899—IX. See Arritp.ation Act. 

- 1907 — III. See Provincial Insolvency Act. 

-- 1908—V'. See Civil Procedure Code. 

- 1908—IX. See Limitation Act. 

- 1908—XVI. See Registration Act. 

- 1909—III. Sec Presidency Towns Insolvency 

Act. 

- 1913 VII. See Companies Act. 

- 1915 XII. Sec Indian Soldiers (Litigation) 

Act. 

- 1918- VII. Sec Income Tax Act. 

- 1920—V. Sec Provincial Insolvency Act. 

- 1922—XI. See Income Tax Act. 

Acts-Bengal. 

- 1880- IX. See Cess Act. 

1885—VIII. See Bengal Tenancy Act. 

--1913 -III. See Bengal Public Demands 

Recovery Act. 

Acts Bihar and Orissa. 

_ pjliH VI. See Chota Nagpur Tenancy Act. 

Acts Bombay. 

_IS79 XVII. See Dekkhan Agricui.tuhi.sts' 

Relief Act. 


- 1SSS- 

111 See City of Bom hay 

Municipal 

Act. 


- l!)0l 

111. Set Bom hay District 

Municipal 

Act. 


- 1<I0K 

• II. See Mamlathaks Coiiihh Act.. 

- \\)2a 

XVII. See Bombay Pleaders 

Act. 


Acts Burma. 


- 181KS 

XI 11. See Burma Laws Ai r. 


- 1»2U 

II. See Rangoon Rent Act. 


_ VX22 

Vf. Sc t. City of It.vSi.vVN Municipal -Wr 
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Acts-C. P. 

Act 1917—11. See C. P. Land Revenue Act. 

Acts—Madras. 

* - 1008—1. See Madras Estates Land Act. 

•—- 1919—IV. See Madras City Municipal Act. 

• - 1922—111. See Madras City Tenants' Pro¬ 

tection Act. 

Acts—Punjab. 


1873—VIII. See Northern India Canal and 

Drainage Act. 

1905—11. See Punjab Pre-emption Act. 

1911 — III. See Punjab Municipal Act. 
1913—1. See Punjab Prf.-emption Act. 

1919— IV. See Punjab Courts Act. 


Administration suit— Administrator, suit by— 
Sanction of Court, whether necessary. See 
Burma Laws Act, s. 13 729 


Acts-U. P. 

1870—XVIII. Sec Ounn Laws Alt. 
1880 XXII. See Ounn Rent Act. 
1901 —II. See Agra Tenancy Act. 


- 1901 —III. See U. P. Land Revenue Act. 

- 1910—11. See l : . P. Municipalities Act. 


Regulations. 

Reg. 1800- XVII. See Bengal Rkgulaion. 

- 1897—11. See Cpi-er Burma Registration 

Regulation. 

Statute. 

1915 —la A fl Ciiio. V, C. 61). See Government of 

India Act. 

Adjournment, when to be {/ranted—Secretary of 
Suite, position of—Government Pleader, whether 
entitled to special consideration. 

A Court is not outii led to re-open a matter by 
granting a review in every case where there is 
some little excuse for a manifest negligence. 

Courts have the very widest discretion as to 
granting adjournments; hut it should always be 
based upon something reasonable. It is not the 
duty of the Courts to maintain, still less to invent, 
any special practice as regards the grounds upon 
which adjournments of cases are granted. Parlies 
whose eases are lixed for hearing on a particular 
dale have no right to assume that they can get an 
adjournment without any reason being given pro¬ 
vided that somebody else undertakes to keep the 
Court Imsv. 

ft 

Obiter: Tlu* Secretary of Stale for India in 
Council should l>e treated exactly like every body 
else. 

It often falls to the Court in dealing with 
applications by poor people, negligent people or 
rather stupid people, to refuse to meet their par¬ 
ticular necessities and I » exact a particular reason¬ 
able standard of diligence, exacting it from every¬ 
body alike; and the safer and the better way is to 
treat, the learned Vakil who has the honour to 
appear for (lovernment with the same stringency 
as, but with no greater stringency than, any of his 
learned friends appearing for other litigants. C 
KiNDruAstiiKi Roy Choivdmpry r. Secretary of 
State, 51 C, 70 ; 40 C. L. J. 163 745 


-, whether suit for land* See Letters 

Patent (Bom.), cl. 12 780 

Adverse possession— Co-sharers. See Limita¬ 
tion Act, s. 19, Sen. I, Art, 144 279 

- Co-sharers. 


Among co-sharers the possession of one co¬ 
sharer cannot become adverse to another except 
where the co-sharer in possession has explicitly 
denied and repudiated the title of the others 
and has been in possession since then for more 
than 12 years. A Muuiuk-un-nissa v. Muhammad 
Raza Khan, 22 A. L. J. 307; 46 A. 377; (1924) A. 
I. R. (A.) 384 174 


Co-sharers — Ouster — X on-participation 


in profits—Revenue Rcconls , entry in, effect of. 

If a tenaut-iu-common lias not been in parti¬ 
cipation of rents and profits for a considerable 
length of time and other circumstances concur, 
the Court may find an ouster even though the 
name of the tenant-in-common continues to be 
borne on the Revenue Records. A Basu v. Nanhi 

951 


Dispossession actual , under decree—Ad¬ 


verse possession , whether interrupted. 

The delivery of actual possession under decree 
interrupts adverse possession. 

Obiter:— Even delivery of formal possession 
under a decree in a proper case is sufficient to 
give a new starting point for limitation. A 
Hakp.il Kcumi v. Mohan Kcrmi 1047 

License—Construction of cattle troughs— 


Long user . 

Plaintiffs, who claimed to be owners of the plot 
in dispute, sued to recover possession of it on 
the allegation that defendants had without any 
light constructed cattle troughs and fixed cer¬ 
tain pegs for tying cattle over a portion of 
the plot a few months before suit. It was 
found that the land belonged to the plaintiffs, 
but that the cattle troughs had been in 
existence for more than twelve years prior to the 
suit : 

Held, (1) that the defendants having been 
allowed In use lhe land and to maintain the 
cattle troughs for more than twelve years without 
obstruction the plaintiffs were not entitled to 
have the troughs removed; 

(2) that as the troughs did not occupy the 
whole of the plot in dispute, no question of 
adverse possession arose and the title of the 
plaintiffs to the land remained unaffected. A 
K am la cat Dlhey v. Kam Raj, (1924) A. I. R- (£•) 
103 450 

— Possession taken under void transfer , 


nature of—Limited interest, whether can be ac¬ 
quired. 

Where an intended conveyance is void from 
the commencement, for whatever cause, but pos¬ 
session is taken by the transferee under the 
ded conveyance, such poseeBiionis adverse to till 



Voi. to] General index. 


Adverse possession—concld. 

transferror and ripens into a good title after the 
expiry of the statutory period. 

Defendant purported to make a gift of certain 
property in favour of her daughter, but no 
registered instrument was executed. Mutation 
of names was, however, effected by the donor 
and assented to by the donee, who went into 
possession and remained in possession for over 
twelve years: 

Held, that the donee had acquired a title to the 
property by adverse possession. 

There can be adverse possession of a limited 
interest in property as well of the full title as 
owner. N Kasturi v. Baliram 117 

-Suit for possession — Dispossession — 

Burden of proof. See Limitation Act, Sch. I, 
Arts. 142, 144 964 

■ -— Vacant site—Formal possession in execu¬ 

tion sale against supposed owner — Possession, 
whether adverse to real owner. 

In the case of a vacant site possession fol¬ 
lows title. Therefore, where a person obtains a 
mere formal delivery of possession of a vacant 
site in an execution sale against a person who 
is not the owner of the site, but does not in 
any way use the site, his possession is not 
adverse to the real owner. L Abdullah v. Gir- 
dhari, 8 P. W. R. 1923 6 9 2 

Agra Tenancy Act (II of 1901), s. 4— Land 
taken for planting grove , whether holding— 
Rights of grove-holder, whether transferable. 

In a suit for ejectment for wrongful transfer 
of land it appeared that the land had been 
taken from the zemindar for planting a grove 
on payment of a nazrana , that the grove was 
actually planted and had been in existence for 
32 years and that the land was incapable of 
cultivation: 

Held , (1) that the plot was neither let nor held 
for agricultural purposes and was, therefore, 
neither land within the meaning of the Agra 
Tenancy Act nor a holding; 

(2) that, consequently, there could be no 
bar to the transferability of the rights of the 
defendant. A Qulab v. Bhagwax Das, 21 A L. J. 
907; (1924) A. I. R. (A.) 229 577 

■ 4 (5), 79— Tenant, whether includes 
rent-free grantee — Rent-free grantee, ejectment 
of — Suit, whether cognizable in Revenue Court— 
Proper remedy. 

Under section 4, sub-clause i.V of the Agra 
Tenancy Act, a tenant does not include a rent- 
free grantee. 

If, therefore, a rent-free grantee has been wrong¬ 
fully ejected by the zemindar no suit under sec- 
tion 79 of the Agra Tenancy Act can be brought 
m the Revenue Court. The only remedy open 
to the rent-free grantee is to sue iu a Civil 


Agra Tenancy Aot— contd. 

Court. A Har Sarup v. Brijnandan Lal, (1924) 
A. I. R. (A.) 479 587 

-SS. 4 (12), 88 —Occupancy tenant, well 

constructed by, on land belonging to zemindars 
— I mprove me nt—Conse n t of zemindars, c xccpt 
one — Tenayit, whether can be compelled to close 
well . 

An occupancy tenant constructed a masonry 
well on waste land belonging to the zemindars for 
irrigating his occupancy holding. All theremm- 
dars except one, acquiesced in his so doing; but 
the one who had not given his consent sued to 
have the well closed; 

Held, that the well was an improvement within 
the meaning of section 1 (12) of the Agra 'renanev 
Act and the Court would not compel the tenant 
to close the well at the instance of the solitary 
zemindar who had not acquiesced in the construc¬ 
tion of the well. A Rkshma Bibi v. Biiawani 
Saras, (1923) A. I. R. (A.) 281 77 

- S. 57 — Occupancy tenant , grove planted 

by — Trees , whether belong to zemindar or tenant 
•Suit to recover value of tree appropriated by 
tenant , nature of — Appeal, second—Provincial 
Small Cause Courts Act (IX of ISS7), Sch. II, 
Arts..)), £3 A—Civil Procedure Code (Act V of 
IM8), s. 102. 

An occupancy tenant lias no right to convert a 
portion of tlie occupancy holding into a grove. If 
he does so, the land-holder has got the power to 
eject him for doing an act detrimental to the 
purpose for which t lie land was let under section 
57 of the U. P. Tenancy Act (II of 1901). But 
that power can only be exercised within one year 
from the date of the conversion. 

The general rule applicable to stray trees grow¬ 
ing on an occupancy holding docs not apply to 
groyes planted by tenants with t he implied or 
express acquiescence of the zemindars. Where 
land has been let to a tenant for I he special 
purpose of planting a grove thereon or where a 
grove planted by a tenant has been allowed to 
exist unchallenged by the zemindar , the person 
who plants the grove acquires a transferable 
interest therein, and, in the absence of a 
custom to the contrary, the trees become his 
property. 

A zemindar claiming a right to the fallen 
wood of self-sown trees, which have been growing 
on an occupancy holding, must prove some 
custom or contract by which lie is entitled to 
take such wood, and the rule applies a for¬ 
tiori to a grove which lias been planted by the 
tenant. 

The incidence of an agricultural holding does 
not attach to a grove planted by an occupancy 
tenant on bis bolding which has been allowed 
to exist unchallenged for a long time. 

A suit by a zemindar to recover from an occu¬ 
pancy tenant the value of a tree growing on his 
holding which lias been wrongfully appropriated 
bv the latter falls within tlio purview of Articles 
2o and 13 A cf Schedule 11 to th# Provinfcit^ 
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Small Cause Courts Act. and is not, therefore, 
a suit of a small cause nature within the mean¬ 
ing of section 102 of the Civil Procedure Code. 
A Max Sixc.h \\ AIal»ho Singh, 22 A. L. J. 70; 
119241 A. I. R. <A.) 430 5 99 

— - S. 57 (d) * Landlord and tenant—Occu¬ 

pancy tenant, illegal transfer by—Tenancy, whe¬ 
ther terminated—Suit by tenant to recover posses¬ 
sion of holding, maintainability of. 

The execution of an illegal transfer of his 
holding by a tenant does not ipso facto termi¬ 
nate the interest of the tenant. The landlord 
must sue to eject him and till such ejectment 
is claimed and decreed the tenancy continues. 
Jf before such ejectment is sought; the illegal 
transfer is cancelled or comes to an end by volun¬ 
tary redemption or otherwise, the tenancy would 
continue to subsist. 

A mortgagee holding under an illegal mort¬ 
gage from an occupancy tenant is not a tres¬ 
passer. His possession is permissive and the 
tenant can recover possession from him on pay¬ 
ment. of l he mortgage-money. A Dirga Chow- 
phcki v. Jac;ium.i\ ‘11)23* A. I. R. <A.)1!U 232 

— -S, applicability of — Construction-• 

I'.jecimtnt — Tenant, remedy of. 

The provisions of section 79 of the Tenancy Act 
apply to Cases where there has been a construc¬ 
tive as well as an actual or physical ejectment of 

n tenant from his tenanev. 

• 

Where a person claiming lo have succeeded to 
a tenancy by right of inheritance, finds that on 
endeavouring to Jake possession nf the same his 
right is denied and his possession ousted by the 
zemindar, lie has siitYcrerl an ejectment at the 
hands uf the landlord within 1 lie meaning of 
section 7‘.) and his appropriate remedy is by 
a suit under the Tenancy Act. A Bidiya Misir 
v. Darya t 5 66 

- S. 79 -‘Iix-propricta*y tenant, whether 

tenant nf enthe prnprietaiy body— Kicct* 
nxent by one member of proprietory body — 
Ejectment by londbnd • Suit to contest ejectment 
— Limitation. 

A holder of sir land who sells Ids share be¬ 
comes an ix-propiielaiy tenant of the entire pro¬ 
prietary body and n«»1 im rely of his vendee, and 
a dispossession by any one member of the pp ; - 
prielnry body, even though he is not the lumbar- 
dor, is to he treated as ejectment by the land¬ 
holder within the meaning of section 71) of the 
Agra Tenanev Art. whirh nu»M be contested by 
a suit brought within six months of the ejref¬ 
luent. A R\i v. Ua.ia Rai, ilU2h A. I. R. 

t A.» .307 102 5 

S. 7 9 I s * lilt by !• ml ill til I t'rin't §• pn.s.si .V- 
nl r.e-pi etpt trltl I 11 / f /> r/ (it'll />/' /'tm'illiC 

Cutirt J in indict imr Suit not resisted by zemin¬ 
dar. *. ffeet of. 

• • • 

A suit by a tenant asaior.t his landlord and a 


Agra Tenancy Act-concld. 

person claiming under his landlord to recover pos¬ 
session an ex-proprietary holding is not cogniz¬ 
able by a Civil Court. 

The nature or the suit is not affected by the 
question whether it is resisted by the landlord 
or not. A Aidal Singh v. Cyan- Singh 318 

-— S. 167 —Ejectment decree against non-oc¬ 
cupancy tenant - Civil suit to be declared grove- 
holder, u-helher maintainable -Jurisdiction of 
Civil and Revenue Courts. 

A plaintiff cannot by merely changing the form 
of his relief evade the provisions of section 167 
of t lie Agra Tenancy Act. 

Where a person has been ejected by the Revenue 
Court as a non-occupancy tenant, he cannot sub¬ 
sequently obtain a declaration in the Civil Court 
that he is a grove-holder, so as to defeat the 
decree regularly obtained in the Revenue Court. 
A ],ALA kiwiux Lal v. Parshaui, 22 A. L. J. J66; 
16 A. 570 960 

-— S. 201 (3) -'Usufructuary mortgagee in 

possession—Suit for profits, uhea 7 nnintainable 
- Xon-payment bp lambardar of profits to co¬ 
sh urer, effect of. 

The usufructuary mortgagee of a co-sharer in 
possession of the share is entitled to maintain a 
suit against the lambardar fur prolits. 


Merc non-payment by a lambardar to any co- 
sliarer of the said co-sharers proper quota of (lie 
annual divisible prolits of the mahaf does 
imt, in the absence of evidence to the contrary, 
constitute an ouster of the said co-sharer from 


possession. 

There is no reason why a different principle 
should he applied to the case of a usufructuary 
mortgagee who happens to have taken his mort¬ 
gage from the particular co-sharer who is filling 
at the time the cilice of the lambardar. A Lacj> 
man Panue V. Tkihani Saiii:, 22 A. L. J. ^ 


Amendment Of plaint— Interlocutory order-- 
Revision—General rule. See Civil Proceih R 
COM2, .$. 115, O. VI, n. 17 y11 

-Suit for partition—Preliminary decree— 

Death of defendant-Claim by survivorship^ 
Amendment, whether can be allowed .■ ^cc C* ' 
Pruckmrk Cone, (>. VI, u. 17, O. aaII, 


-, effect of Suit, whether time-barred, g 

Pl.KAl'fNV.S 

Appeal, (Civil), ngninst < , lism ‘ KS ;l l /’ 

I’In in tiff, right of. to vsilm* rene* ‘J 
whet her can vary valuation. See Corui gg2 
S. 7 • M' I 

--against mesne prolits —Ad 

<’ourt-fees paid in main appeal— Com t-* ^ 

able. See Covnr Fees Act, s. G 9° 6 i 
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Vol. 70] 


Appeal (civil)— contd. 

--against order of remand, whether 

competent. See Civil Procedure Code, ss. 115, 
151, 0. XLI, R. 33 482 


writing—Award, whether valid. See Dekkhan 
Agriculturists' Relief Act, as. 13, 15 179 


Appellate order returning plaint for 


presentation to proper Court—Competency of 
revision against appealable order. See Civil 
Procedure Cods, O. XLIII, r. 1 (a) 1024 


- Application for certificate for leave to 


appeal to Privy Council-Delay, effect of. See 
Letters Patent (Ran 1 .), cl. 13 441 


—-Auction-purchaser, whether party to 

suit—Restitution, whether can be granted against 
auction-purchaser—Order refusing restitution, 
whether decree. See Civil Procedure Code, ss. 
47, 111 57 


- Award proceedings, whether suit 


Order in execution Appeal, whether competent. 
See Civil Procedure Code, s. 17 477 


-by contesting defendants Ex parte 


decree against some defendants Subsequent 
application by absentee defendants to set aside 
decree. See Civil Procedure Code, O. IX, R. 13 

381 


—--by defendant against whole decree— 

Suit for settlement of accounts Preliminary 
decree— Court-fee payable. See Court Fees Act, 
b. 7, cl. (4) ' 923 

-Copy of statement, admissibility of 

Objection, whether can be taken in appeal. See 
Evidence 221 


—r—-Death of respondent Legal i •preven¬ 

tative not brought on record—Separate shares 
Property—Appeal, whether abates in toto-Kew 
plea. See Civil Procedure Code, O. XXII. r. 2 

462 


-—-— -Decree against several sets of defend¬ 

ants—Appeal by one set—Dismissal of entire suit. 
See Limitation Act, Sen. I, Art. 182 f2i 794 


—•—-.delay in tiling Extension of time— 

Diligence, absence of. See Limitation Act, s. 5 

812 


•, dismissal of, in default—Appellant s 
Counsel engaged in another Court Appellant, 
absence of Re-hearing, whoth; r justified. See 
Civic Procedure Code, o. XI. 1 ku. 17. P» 550 


Agreement to refer not reduced to - 


Execution ■•{ 


decree Compromise 
erder passed Appeal, whether lies. £>"■■• Civil 
I ROCBdure Code. ss. !J(J i3 , 111 5 94 


Appeal (civil) - contd. 

-t-Execution sale, application to set 

aside—Dismissal in default—Order, effect of. 
See Civil Procedure Code, O. XXI, hr. 90, Q 2 

351 

- Ex parte decree, application to set 

aside—Second application to restore first 
application, dismissal of—Appeal, whether 
competent. See Civil Procedure Code, s. 141, 
O. IX, R. 13,0. XLIII, r. 1 3 23 


-filed in wrong Court—Mistake bona. 

fide —Extension of time, whether can be allowed. 
See Limitation Act, s. 5 402 

-from final decree—Order setting aside 

decree. See Civil Procedure Code, s. 105 6 9 


, grounds of—Decree cx parte — 


Summons, service of, whether can be questioned. 
See Civil Procedure Code, O. IX, r. 13 506 

-Injunction, grant of—Discretion, 

judicial, exercise of Interference when feasible. 
See Specific Relief Act, s. 51 572 

-, leave to Delay in making application 

Justice of case. See Letters Patent (Ran.), 

cl. 13 744 

-, new case in Hindu joint family— 

Father and sons Suit for recovery of money 
Actual partition, plea of—Separation in eye of 
law, whether may be pleaded in appeal. See 
Pleadings 902 

-New point, whether can bo urged. 

See Letters Patent (Lah.», cl. 10 281 

_.objection to jurisdiction taken in, 

whether can be entertained Court competent 
to execute decree- Transfer <>f jurisdiction - 
Execution of decree. See Civil Procedure Code, 
ss. 21,37, 38. 79 8 0 6 

-Order for security and in default for 


attachment, whether judgment Appeal, whether 
competent. See Civil Procedure Code, O. 
XXXVII, UR. 5,6 242 

_Order including name in list of touts 

- Opportunity to show cause- High Court, power 
of superintendence. See Legal Practitioners 
A<t. ss. •''•8 693 

- Order refusing to entertain appli¬ 


cation of creditor under Insolvency Act- -Creditor, 
whether "person aggrieved." See Provincial 
Insolvency Act, ss. 53, 54. 08, 75, 78 395 

_ Order refusing to stay execution lend¬ 
ing appeal, whether appealable. See Letters 
Patent (Mad.i, < l. 15 109 

_Order sanctioning sale of minor's 

properly Review, power of Appeal, whether lies. 
> Otar dias's txi* Wards Act, bb. 29, 47 4 71 
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— -Sale in execution set aside—Res¬ 

titution of property—Auction-purchaser, position 
of—Order awarding profits to judgment-debtor. 
bee C ivir. Procedure Code, ss. 47, 144 636 

~ ! to His Majesty in Council—Restoration 

of decree of 1 'rial Court-Execution—Decree 
whether barred against defendants who did not 
appeal. See Limitation Act, Sen. I, Art. 182 (2) 

794 

— - to Privy Council—Appeal to High 

Court dismissed for default—Restoration, appli¬ 
cation for, rejection of—Order, whether decree or 
final order. See Civil Procedure Code, s. 109 

504 

-to Privy Council—Decree-holder’s 

application for personal decree—Order, whether 
final. See Civil Procedure Code, s. 109 87 


cause nature— 

Order for execution—Erroneous decision-Re- 
fusal to exercise jurisdiction—Revision. See 
Decree of small cause nature 605 

J ~ Findings of fact based on evidence, 

whether can be challenged—Admissibility of 
evidence —A on-registration— Objection taken in 
written statement subsequently dropped-Remand, 
whether can be directed. 

Where the lower Appellate Court has arrived at 
findings of fact after considering all the evidence 
on the record and there exists on the record evi- 
jY hicl1 is legally admissible, in support of 
the findings, the High Court cannot, in second 
appeal, interfere.with the findings of fact merely 
because it considers that they ought to have been 
different. 


-1 nal Court, findings by, on all issues 

— Order of remand—Appellate Court, procedure 
of. See Civil Procedure Code, O. XLI, r. 23 

’ 857 

-, whether competent—Order calling 

upon guardian to pay into Court money due on 
account. See Guardians and Wards Act, ss. 34 

‘* 7 178 

'—;- 7 -, whether continuation of proceedings 

in suit. 

An appeal is really a continuation of the proceed¬ 
ings in a soil. M Kanmaita Chkttur v. Rama- 
chaxokaiyau, iO M. IJ. J07; 19 L. \V. 587; (1921) 
M. W. i\\ 380 92 

- . whether lies against conditional or 

provisional order. See Civil J'rockik kk Code, 
O. XL, R. 1 363 

—-, whether lies - Death of plaintiff - 

Order refusing to bring applicant on record as 
legal representative. Set Civil Procedure Coi>f 
O. XXII. rk. 3, 9, O. XLIII, k. 1 (Ar> 860 


Where an objection to the admissibility in evi¬ 
dence of a document on the ground of non-registra¬ 
tion based on the fact that the value of the pro¬ 
perty dealt with by the document was not correctly 
stated therein, was taken in the written statement, 
but was subsequently dropped and was neither 
put in issue in the Trial Court nor urged in the 
lower Appellate Court; 

Held, that the suit could not be remanded in 
second appeal for ascertaining the correct value of 
the property for purposes of registration. L 
Basiikshar Nath r. Mkhk Chand, (1923) A. I. R. (L.) 

21 440 

;—;-Finding of fact based on wrong 

principles, whether binding. See Custom -Succes¬ 
sion* 211 

- Finding of fact — Evidence , absence 

of - Conjecture. 

A finding of fact which is not based on any evi¬ 
dence but is conjectural cannot be upheld in 
second appeal. L Kishkx Lal v. Kaxhya, 5 L. L. J. 

106 970 


•- (Second)— .*1 ncestral property—Finding 

of fact. 

A finding as to the character of property, arrived 
at after a full consideration of the evidence, is a 
pure finding of fact and cannot be impugned in 
second appeal. L Baliuk Singh r. Gobinu, (1923; 
A I R. (L.) 532 543 

--- Cross-objections as to costs , whe¬ 
ther can be entertained Xew case, whether cart be 

Set up. 

A new case cannot be allowed to he set up in 
second appeal. Cross-objections as to the costs 
of the Courts below cannot be entertained in second 
appeal as this is not a matter for second appeal. L 
Madho PaRsSiiad v . The Firm Ahsan Ilahi-Abdul 
Hafiz, 3 L. L. J. 108 977 

--Custom, question of—Certificate, 

refusal to grant.—Procedure. See Punjab Courts 
Act, ss 41 fc), 44 4$g 


--- Finding of fact—Evidence not 

considered- Finding not deducible from evidence. 

Where an Appellate Court has arrived at a find¬ 
ing of fact without taking into consideration the 
whole of the evidence on the record; or where the 
finding is such that it cannot reasonably be de¬ 
duced from the evidence, it is liable to be set 
aside in second appeal. L Nagina Singh v. Jiwan 
Singh 107 


- Finding of fact—Inference from 


facts. . 

When more inferences than one are legally open 
om the evidence, the High Court cannot, in 
?cond appeal, refuse to be bound by the inference 
rawn by the lower Appellate Court. L AmuJ* 
HANI V. ISHAR SlNGH, (1923) A. I. R. (L.) 2 j9, 


- Finding 9 of fact—Wrong print 

ciples t application of. 
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Appeal (second)— concld. 

A finding of fact arrived at by the application 
of wrong principles is not final and binding in 
second appeal. L Axokh Singh v . Sapurax Singh, 
(1923) A. I. R. (L.) G60 9 8 0 

-Fresh evidence, whether can be 

admitted. See Jurisdiction 367 

- Judgment based solely on I'esult 

of local investigation by Trial Court , legality 
of.' 

A judgment should not be based solely on th e 
result of a personal local inspection made by th e 
Judge. 

The judgment of a lower Appellate Court based 
entirely on a local investigation conducted by the 
Judge of the Court of first instance cannot be 
sustained in second appeal. L Kalla v. Harnam 
Singh, (1923) A. I. R. (L.) 203 808 

- .Yew plea , whether can be raised. 

A point which has not been taken in the plead¬ 
ings and to which no reference has been made in 
the judgment of the Court below cannot be raised 
for the first time in second appeal. L Ram Dyal 
v. Ghamandi Lal-Naraix Das, (1923) A. I. R. (L.) 
56 9 9 0 

----Occupancy tenant, grove planted 

by— Trees, whether belong to zemindar or tenant 
—Suit to recover value of tree appropriated by 
tenant, nature of. See Agra Tenancy Act, s. 

57 599 

—---Secondary evidence admitted by 

lower Appellate Court Objection, whether can 
be taken. See Evidence Act, a. 63 663 

Arbitration - Award Objection—Appeal, whe¬ 

ther lies - Revision. See Civil Procedure Code, 
s. 113, Sen. II, Paras. 15, Hi 723 

•- Death of party pending proceedings— 

Award , whether binding on representatives. 

Where a dispute is referred to arbitration and 
one of the parties dies before the award is made, 
then if the hearing of the case had been com¬ 
pleted before his death and nothing remained to 
be done except the delivery of the award, and it 
is shown that the intention of the parties was 
that not merely themselves but their legal repre¬ 
sentatives should also be bound bv the decision 
of the arbitrator, the award delivered after the 
death of the partv would be binding on Ins 
representatives-in-interest. Where, however, the 
hearing had not been completed before the death 
of the party, the representatives of the deceased, 
who have not agreed to the submission, will not 
be bound by the award. L Tegha v. Ram Singh 67 

, reference to—Agreement not in writing— 
Statement made to Court recorded in writmg- 
Award, validitv of. See Civil Procedure Code. 

Sch. II, P ARA . i 816 


Arbitration Act (IX of 18 9 9), 88. 10 (b), 11— 

Special case—Opinion of Court —Res judicata— 

— Arbitrators, whether bound. - 

The order of the Court on an application by- 
arbitrators under section 10 ( b) of the Arbitra¬ 
tion Act is an opinion given by the Court in 
what is merely its consultative jurisdiction and 
is not a judgment or decision of the Court and 
cannot, therefore, operate by way of res judicata. 

Furthermore where one of several arbitrators 
has not joined in seeking the opinion of the 
Court, he is in no way bound by it on the princi¬ 
ple of res judicata, the parties to the two pro¬ 
ceedings not being the same. 

In India it is in the discretion of the arbitrators 
to state a special case for the opinion of the Court 
or not as they choose and the Courts have no 
power to compel them to do so. 

If, however, an opinion is sought by them, that 
opinion is not in any case and in all the circum¬ 
stances bindings upon them and they still remain 
the final judges of law and fact and are not 
legally bound to follow it. They may not lightly 
flout ‘the opinion so obtained for they would 
run the risk of having their award set aside on 
the ground of dishonestly or immorality but there 
may exist special circumstances which may not 
make it dishonest or immoral on their part not to 
act upon it. S Adamji Lukmanji, In re 986 

_s. 14 See Civil Procedure Code, s. 104 

920 


Attachment before judgment, nature of—Execu¬ 
tion of decree-Dismissal for decree-holders 
default—Attachment before judgment, whether 
ceases See Civil Procedure Code, O. XXI, r. 57, 
O. XXXVIII, R. 11 144 

before judgment- Order for sale—Claim 


petitition—Limitation. See Limitation Act, 
Sen. I, Art. 11 917 

_objection to—Withdrawal of objection— 

Declaratory suit—Order without investigation— 
Limitation. See Civil Procedure Code, O. XXI, 
r. 63, O. XXIII. R. 1 1002 

of decree—Adjustment out of Court. 

. . . . » /l rtoeno oUlotr 


_ of aicree —ww... 

Where a person attaches a decree obtained by 
is judgment-debtor as against a third party 
I,ere is nothing in law to prohibit the adjust, 
icnt out of Court between the decree-ho der 
•ho attaches the decree and the judgment-debtor 
f the decree attached. Pat Ramcharan Singh r. 
ANG Hahadur Si no II 90° 

.ward made bv umpire without hearing parties, 
validitv of— A ward made after expiry of ten days, 
extension of-Exclusion of Sundays-Con- 
struction of Rules -Practice of Last India 
Cotton Association, whether relevant. See East 
Ixdu Cotton Association Rules, rr. 12. 43 




_oral —Res judicata , See Civil Procedure 

Code, s. 11 - 74? 
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, suit to enforce, nature of—Appeal, second, 
competency of. .See Civil Procedure Code,®. 102 

718 

-proceedings, whether suit—Order in 

execution—Appeal, whether competent. See 
Civil Procedure Code, s. 47 477 

~—~> whether binding on representatives— 
Death of party pending proceedings. See 
Arbitration 57 

-. whether valid—Agreement to refer not 

reduced to writing—Appeal- Suit to enforce 
award. See Dekkhan Agriculturists’ Relief 
Act, ss. l.'J, 45 179 


-, validity of- -Agreement not in writing 

Statement made to Court recorded in writin 
See Civil Procehuri: Code, Sen. 11, Para. 1 816 


it 
r-> • 


Banker and customer- -Utters of credit, what 
are—Construction of document Guarantee, ex¬ 
tent of—Mercantile usage, evidence as to, admis¬ 
sibility of. 


The defendant Bank wrote the following letter 
to the plaintiffs who carried on business in 
Calcutta as exporters of jute 

"We beg to inform you that we are in receipt 
of advice by wire from our London Office, that a 
confirmed irrevocable credit has been opened 
under which we are authorised to negotiate vour 
bills, as offered, on Messrs. Mildred (Joyenche & 
Co., to the extent of £10,875 (sixteen thousand 
eight hundred seventy live only) on the following 
conditions 

"Bills to be drawn payable three months after 
sight and to he accompanied by invoices, full sets 
of Bills of Lading, made out to order and blank 
endorsed, and policies of Insurance war risk re¬ 
presenting shipment of 2,000 (two thousand) bales 
.jute marked (Jajodia) from Calcutta to Antwerp, 
during November-December 1020. 

"Such shipping documents are to be delivered 
"D acceptance of the bills and should bear the 
following clause : Drawn under cable credit No. 
dated 22ml November 1020. 

“Please note that this advice does not release 
you from the liability attaching to the drawer of 
a Bill of Exchange. 

“The credit will expire on 

"When negot atmg drafts please produce this 
letter to have the amounts recorded on the bacx 
thereof. 

“ 1‘. S. Cnder present conditions we can give 
no undertaking to negotiate bills drawn under 
this credit. 

On the faith of this letter plaintiffs shipped 
L.OIH) bales of jute in December 1020 and drew 
m favour of themselves against such shipment at 
three months sight on the lirm of Mildred 
< >oyenche A Co., for the value of the goods and 
the drafts were discounted in Calcutta. 


The drafts were, on presentation, duly accepted 
by Mildred Goyenehe & Co., in London, who 
received the shipping documents. The acceptors, 
however, suspended payments, before the draft 9 
matured. The result was that the plaintiffs were 
compelled to pay the amount of the drafts 
without prejudice to their rights under the letter 
of credit. They then sued the defendant Bank to 
recover the sum paid together with interest 
thereon under the terms of the letter of credit: 

Held, (1) that by the terms of the letter of 
credit the defendant Bank did not pledge its 
credit for the ultimate payment of the drafts as 
guarantor, its intention was only to give intimation 
to the plaintiffs that arrangements had been made 
under which the defendant Bank was satisfied to 
take such risk as there might be in negotiating 
the plaintiffs' drafts upon their buyers; 

(2i that, therefore, the defendant Bank was not 
liable to the plaintiffs for the amount of the 
drafts. 

Letters of credit perform a clearly recognised 
function in effecting exchange. While no set 
form of words may he necessary, yet a letter of 
credit as known to the law must contain a request 
(general or special) to pay the bearer, or person 
named, money or sell him some commodity cn 
credit or give him something of value and Icok 
to the drawer of the letter for recompense, and 
it partakes of the nature of a negotiable instru¬ 
ment. The rules governing bills of exchange and 
negotiable promisscry-notes are always the same, 
fixed and determinate; while letters of credit are 
to be construed with reference to particular end 
often varying terms in which they may be 
expressed, the circumstances and intentions of the 
parties to them, and the usages of the particular 
trade or business contemplated. Letters of credit 
are accordingly not construed with technical 
nicety; but are considered as being usually framed 
with more or less informality and looseness of 
expression, and hence Courts have sometiir.es 
indulged in considerable freedom of interpretation 
in the effort to arrive what is designated as the 
true intention of the parties. 

Though letters of credit should receive liberal, 
fair and reasonable interpretation so as to attain 
the object for which the instrument is designed 
and the purpose to which it is applied, there is 
room for this principle, only when the provisions 
of the agreement are ambiguous, loose, or 
susceptible of more than one. fair interpretation; 
if it admits of two fair interpretations and the 
guarantee has advanced money on the faith of that 
most favourable to his rights, that interpretation 
will prevail. 

In order that a mercantile usage may fee 
imported into the construction of a written agree¬ 
ment the usage must be so well known and 
acquiesced in that it may be reasonably presumed 
to have been au ingredient tacitly imported by 
the parties into their contract. 

Though evidence of known usage is receivable 
to supplement the provisions of the written 
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Bengal Regulatlon~-eoncld. 


agreement on the hypothesis that the contract is 
in truth partly expressed and in writing, partly 
implied or understood or unwritten, the evidence 
cannot be admitted to contradict the positive 
stipulations in the written contract. C Ohandan- 
MCLL BeNGAXRY V. NATIONAL BANK OF INDIA, LTD., 

51 C. 43; (1924) A. I. R. (C.) 552 757 

Benaml transaction— Burden of proof - 

Execution sale—Claim petition by alleged 
benamidar— Dismissal of claim — Suit to establish 
title— Absolute title , onus o/, whether on plaint¬ 
iff- 

Ordinarily it is for the person who sets up that 
a particular transaction is not real but benami 
to make out affirmatively the case put forward by 
him. But when the alleged benamidar has, in 
execution proceeding, preferred a claim petition 
which has been dismissed and In- brings a regular 
suit, it is for the plaintiff in that suit, i.e., the 
defeated claimant, to establish that he is the 
owner of the property and it is not sufficient for 
him to merely relv upon the deed which shows 
his ostensible title. * M Mopadagu Perayya v. Pf.roli 
Vaikayamma, 34 M. L. T. 201;. 19 L. VV. 627; 47 
M. L. J. 14 899 

Bengal Public Demands Recovery Act (III of 

191 3)r— Pesh'tush— Payment for upkeep of en- 
bankment- Holders of permanently settled estate , 
whether liable. 

Plaintiffs, holders of a permanently settled 
estate under the Government, sued for cancellation 
of a certificate made under the Public Demands 
Recovery Act, for recovery of the sum paid in 
satisfaction thereof and for an injunction against 
the Secretary of State restraining him from 
making and enforcing similar certilicates in 
future : 

Held, that inasmuch as the demand made on 
the plaintiff's was in addition to the revenue 
payable by them in respect of their estate it was 
recoverable only if there was a special liability 
either statutory or contractual. C Naha own* 
Chandra Nandi v. Secretary of State for India, 
50 C. 208; (1923) A. 1. K- (C.) 009 218 


Bengal Regulation XVII of 1806>. pmceedin 
taken under , effect of- -Mortgage fr'orcclosui 
decree for— Redemption, suit for , maintain ’ 1 '' 1 * 
of—Transfer of Property Act i/l 
principles of , applicability of , to Punjab. 


A Him 


n 


Act it 
•ipli Ins be? 
m-observance 


The principles of the Transfer of Property Ac 
are applicable t > the Punjab, but^ in older to tak 
advantage of the pro* i.doin 
n^cessiry to slu v thit a 
tr.msgressed a3 opp >sji to ti 
1 rescribod formalities. 

In 1882 t defendant, who w 
the lana in dispute, to >k ; 

Regulation XVII of IMG, alleviM- 
gage-deed contained a clause ot c-otlitiorn 
Notice w. s duly issued and utter the ••xpir\ 
fhe year of gmoe defemtaut brought 
possession as owner, cb’ uued n 


is the 


mortg 


under Bengi 
that the mor 
1 s:il 


fit 




a suit f 
and w: 


put in possession of the mortgaged property as 
owner. As a matter of fact, the mortgage-deed 
did not contain any clause of conditional sale. 
In 1919 the mortgagor brought a suit to redeem 
the property: 

Held , that the fact that the mortgage-deed did 
not contain a clause of conditional sale was 
immaterial, as the defendant having obtained a 
decree for possession as owner, the mortgage mu6t 
be deemed to have been extinguished and no 
Tights survived to the mortgagor. L Jhumax v. 
Dllia, 4 L. 439; (1923) A. I. R, (L.) G4G 248 

Bengal Tenancy Act (VIII of 1885), s. 30 

(b) — Enhancement of rent—Land yielding no 
crop. 

The fact that a certain holding consists of 
homesteads or palit lands or lands which yield no 
crop, is no ground for disallowing enhancement of 
the rent of the tenancy. C Rkshek Case Law v. 
Amhika Dassi 567 

.-SS. 44, 47 —Tenant holding over -Second 

lease, execution of Ejectment suit, whether 
maintainable. 

Where a large portion of the area of a ten¬ 
ancy was covered by a tank and there was no 
mention in the leases that the tenancy was being 
created for purposes of agriculture or horticulture 
but the documents mentioned that the rent would 
be increased proportionately as the lands became * 
cultivable, and that the tenant would be liable to 
damages if the productive power of the lands be 
diminished through his negligence: 

Held, that the tenancy wes governed by the 
Bengal Tenancy Act and not by the Transfer of 
Property Act. 

In a suit for ejectment under section 44 of the 
Bengal Tenancy Act on the ground that the term 
of the lease had expired, section 47 of the Act 
would be a bar if it is found that the defendant 
held over for about eleven months after the 
expiration of the first lease and previous to the 
execution of tlie second lease after the expiry of 
which the suit is brought. C Muiiammah Sulai- 
man Khan v. Uma Charax Sil 648 


_ SS. 50 (2), 215 —Fixed in perpetuity, 

presumption as to rent, when arises -Fayment at 
lixed rate for 25 to dj years, whether suffi- 
vie nt. 


Tenants are not entitled to the benelit of the 
presumption which arises under section 50 (2j of 
the Bengal Tenancy Act. and in order to establish 
tlint they arc tenants at lixed rent in perpetuity, 
ihev would have to establish by evidence that 
thev have been holding at the rate of rent which 
h as ‘ not been changed since the time of the 
Pennant nt Set t lenient. 


Where tenants have paid rent at a lixed rate 
f,„. f,oiii 25 t<> 55 years it cannot be piesumed 
that they hive been paying at a lixed rate fn in 
tli- time of the Permanent Settlement. Pat 
Kksiio Pi! asa u Singh v. Ramias Pande, A. 

199 


1 . R Pat.* 324; 2 Put. 92 
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Bengal Tenancy Aot— contd. 

— S. 52 Lease on basis of measurement 
—Tenant what has to prove—Contract ior re¬ 
assessment—Burden of proof. 

When a letting upon the basis of a measure¬ 
ment is proved, the tenant has prima facie to 
show that the rent was a consolidated rent for all 
the land within specific boundaries but in the 
absence of such proof the mere production of 
dakhilas containing entries of area and rate does 
not suffice to throw any onus on the tenant. 

There is no reason whatever forbidding a land¬ 
lord from proving, if he can, a contract that the 
tenant is liable to re-assessment upon the actual 
area, but the mere fact that rent has been 
calculated in the past on the supposition that the 
holding is of a certain size does not prove such 
contract. C Manindra Chandra Nandi i-. Kaitlat 
Shaik, 50 0. 957; 28 C. \V. N. 261; (1924) A. I R 
(C.) 374 852 

-S. 52 (I) (b ) —Reduction of rent, when 

can be claimed—Tenant, what must prove. 

In order to bring the case within the scope of 
section 52, clause (b) of the Bengal Tenancy Act 
the tenant must prove that he is entitled to a 
reduction of rent on account of deficiency in area 
proved by measurement of the holding as com¬ 
pared with the area for which rent has been 
previously paid by him. 

When, therefore, in a suit for rent on the basis 
of a kabuliyat executed bv the defendant at the 
rate of rent fixed therein the defendant claimed 
reduction on this ground that the area was less 
than that mentioned in the kabuliyat, and it 
appeared that the area was not fixed with reference 
to actual measurement but by approximate 
estimate : 

Held, 1 1) that what was leised out to the defend¬ 
ant was land within certain definite boundaries, 
the area being stated by guess; 

(2) that the rent fixed being a lump sum for the 
land within the boundaries the defendant was not 
entitled for a reduction thereof. C Shkikh Abdul 
Masnak v. Shkikh Muslim 978 

-S. 84—Abwab -Improvement of dak and 

bhet expenses if abwab -Construction of 
kabuliyat. 

Where in a kabuliyat the rent of the land was 
fixed at a certain rate and over and above that, the 
tenant was to pay a certain amount for the im¬ 
provement of dak and bhet expenses in respect of 
the land and the total amount, was payable in 
instalments for which dakhilas were to be given: 

Held, that the amounts fixed under improvement 
of dak and bliet expenses were not abwabs and 
were revocable by the landlords as they were 
clearly intended to be included under the rent 
payable by the tenant. 

A document has to be construed as a whole and 
the intention of the parties gathered from the 
nature of the entire contract. C Nalini Bhusax 
Gupta v, Ali Mia, 51 C. 613 346 


Bengal Tenancy Act—contd 

■ S. 85 —Stipulation in an under-raiyati 
lease for renewal, if valid—Heirs of the under- 
raiyat, if can enforce the stipulation. 

Inspite of the provisions of section 85 of the 
Bengal Tenancy Act, a stipulation contained in a 
lease granted by a raiyat to an under-raiyat that 
after the expiry of the term for which the lease is 
granted, the raiyat would grant the under-raij/af a 
fresh lease, is valid. 

When a kabuliyat contains a stipulation for a 
lease for a fresh term upon the expiry of the 
term already settled, the heirs of the lessee on 
competent to execute a first kabuliyat by virtue 
of the covenant. In such a case the question 
involved is not one of heritability of the tenure, 
but of simple contract. C Suulachana v. Kali 
Bibi 317 

--— S. 105 (3), rules framed under—Appli¬ 
cation for assessment of rent—Court-fee payable . 

On an application under section 105, sub¬ 
section (3) of the Bengal Tenancy Act for a 
settlement of rent a stamp of eight annas is to be 
levied in respect of each tenancy, not in respect of 
each tenant who ma} f be one of a group of tenants 
holding a particular tenancy. C Saohhidaxanda 
Tiiakcr v. Maiies Chandra Das, 50 C. 003; 28 C. W. 
N. 116; (1924) A. I. R. (C.) 345 312 

-ss. 105, 107— Landlord and tenant — 

Enhancement of rent , application for—Civil 
Procedure Code {Act V of I00S), s. ill, 0. VI, 
r. U, - Signing and verification- -Application on 
behalf of all landlords—Subsequent withdrawal 
of same , effect of. 

Section 141 of the Civil Procedure Code does not 
apply to applications under section 105 of the 
Bengal Tenancy Act. Section 107 of the Bengal 
Tenancy Act makes the procedure for the trial of 
suits laid down in the Code of Civil Procedure ap¬ 
plicable to proceedings under section 105 of the 
Act, and not to applications initiating the 
proceedings. The section has not the effect of 
making the provisions contained in the Civil Pro¬ 
cedure Code relating to the signing and verification 
of plaints applicable to an application made under 
section 105 of the Bengal Tenancy Act. 

There is no rule that a person named as a co¬ 
plaintiff is not to be treated as a plaintiff unless 
he himself signs and verifies the plaint. 

Where an application under section 105 of the 
Bengal Tenancy Act is riled on behalf of all the 
landlords, the subsequent conduct of some of them 
in repudiating the authority of the others to sign 
the application on their behalf and retiring from 
the case will not attract the provisions of section 
188 of the Act so as to defeat the application, if the 
other joint landlords choose to proceed with it. Pat 
Hazari Lal Sami* v. Ambica Oir, (1923) Pat. 273; 
(1924) A. I. R. (Pat.) 101; 3 Pat. 67; 2 P. L. R. 169; o 
P. L. T. 591, 5 

-Sch. Ill, Art. 3 —Special limitation, plea 

of—Landlord originally party but given U P * n 
appeal — Question, whether can be agitated 
Limitation, question of, when may be taken • 
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The question relating to special limitation may 
be enquired into even if the landlords were not 
parties to the suit, or if the landlords being made 
parties did not appearand contest the suit, or if the 
landlords did appear and contest the. suit but were 
satisfied with the order passed by the Court below 
and did not challenge it on appeal. C Hamid Ali 
v. Ram Ciiaran Golpar . 569 

Bill of Lading- -Clause prohibiting carriage of 
other goods—Oral agreement varying clause — 
Evidence, whether admissible —Evidence Act 

(I of 1872), s . 92—Shipment of cargo in lieu of 
ballast — Jettison, evidence of. 


A Bill of Lading evidences the terms of the con- 
tract between the parties and no evidence of any 
oral agreement varying its clauses is admissible 
under section 92 of the Evidence Act. 

A party to a Bill of Lading is bound by any 
conditions mentioned in it although he may not 
have read them or known that the Bill of Lading 
contained any conditions. 

When there is an express condition in a Bill of 
Lading that the ship owner is not to carry any 
other cargo except that of the person shipping the 
goods, the shipowner cannot, even if ballast is 
necessary, obtain other cargo for that purpose, but 
must ship more ballast. 

In a suit for compensation for short delivery of 
goods by a ship where it is urged by the ship¬ 
owner that cargo was cast over in an hour of danger 
during a storm, the Court must exercise due cau¬ 
tion in accepting the allegation of the jettison 
especially when the storm is not supported by 
meterological experts. S Standard Oil Company r. 
Haridas Vklji, 16 S. L. R. 235 45 6 


-endorsed to agent of seller, effect of- 

C. I. E. contract -Construction of document - 
Delivery, time for extension of - Seller, duty «»f. 
See Contract Act, s. 83 1012 


Bombay District Municipal Act (III of 
1901), S. 3 (12 )—Street land , meaning of— 
Surrey of town—City Surrey Officer , decision of 
—Suit for declaration of ownership — Government, 
whether necessary party. 

The definition of the word 14 street ” as given in 
section 3, clause (12), of the Bombay District 
Municipal Act, docs not in any sense negative 1 ) 11 * 
idea of private ownership. 

A Survey having taken place within the Munici¬ 
pal limits of the town of the City Survey Officer 
declared certain land to be ‘street land within the 
meaning of section 3 ( 12 ) of the Bombay District 
Municipal Act. Plaintiffs thereafter filed a suit for 
a declaration of ownership and for a permanent 
injunction restraining the defendant Municipality 
from obstructing them in their enjoyment thereof: 

Held, that the Government was not a necessary 
party to the suit because the decision of the .survey 
Authorities was not in favour of the Government in 
anyway. B Xathalal Ramdas Vaghji r f .\am.u* 


Municipality, 25 Bom. L. R. 58; 47 B. 306; (1923) 
A. I. R. (B.) 456 192 

-S. 30 A —Survey Officer declaring land as 

public street—Suit for declaration of ownership 
— Government, whether necessary party. 

A Survey being taken place within the Munici¬ 
pal limits of the City the Survey Officer declared 
certain lands to form part of the public street. 
Plaintiff then sued for a declaration of ownership 
and for an injunction restraining the defendant 
Municipality from disturbing the plaintiff in the 
enjoyment of the land. There was a further 
prayer for settling aside the decision of the Sur¬ 
vey Officer: 

Held , (1) that the form of the relief did not make 
any difference to the nature of the suit; 

(2) that the matter can really be one between the 
Municipality and private parties and the mere 
fact that Government could have some interest 
in all public streets vested in Municipalities was 
no reason for holding that Government are neces- 
sarv party. B Bai Parwati v. Thf. Nadiad Muni¬ 
cipality, 25 Bom. L. R. 63; 47 B. 315; (1923) A. I. R. 
(13.) 459 197 

-s. 120, scope of—Private well —Munici¬ 
pality, powers of. 

Section 120 of the Bombay District Municipal 
Act gives no right to a Municipality to annex a 
private well and turn it into a public well and 
does not give the Municipality any right to re¬ 
quire a person who has a well which is filled up 
to excavate it. It does no more than provide 
that if a person has a well and has given con¬ 
sent to its water being used by the public, he 
shall not allow it to become dangerous to the 
public either by reason of the danger of the 
people falling into the well or owing to the in¬ 
sanitary condition of the water of the surroundings 
of the well. It gives the Municipality no power 
to require a private individual to keep up or 
not to keep a well. S Allahdino v. Tiie Siiikar- 
puu Municipality 409 

Bombay Pleaders Act (XVII of 1920), s. 18 

(\)—Application for execution after commence¬ 
ment of Act—Pleaders fees , calculation of. 

In an application for execution instituted after 
the coming into force of the Bombay Pleaders 
Act, pleaders’ fees must be calculated at the rates 
prescribed in the Third Schedule to the Act. B 
Bu Jayaoavri v. Ramanlal Ciihotalal, 2G Bom. 
L R. 187; 18 B. 355; (1921) A. I. R. (B.) 302 749 

Bond, execution of, proof of— Interest, covenant 
for payment of—Burden of proof. 

When a stipulation as to the payment of interest 
is found in a bond the execution of which is 
either proved or admitted, the onus of proving 
that the covenant to pay interest has found its 
way into the bond without the consent of the 
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debtor must be on the latter. L Kewal Ram v 

Allah Diva 55 

Breach of contract — Suit for damages— 
Jurisdiction. See Civil Procedure Code, s. 20 

30 

-Sale of goods—Contract to pay price on 

taking delivery—Suit for damages—Jurisdiction. 
See Civil Procedure Code, s. 20 393 

- Sale of goods—Mutual obligations—Bur- 

den of proof. 

In a case arising out of the breach of a con¬ 
tract for the sale of goods, in which there are 
mutual obligations on the parties, it is for the 
plaintiff to show that on the date fixed for per¬ 
formance of the contract he was ready and will¬ 
ing to perform his part of the contract. If he is 
the purchaser it may not be necessary for him 
to prove that he made an actual tender of the 
money, but it is incumbent on him to show 
that lie had made arrangements for the pur¬ 
chase-money and was in a position to hand it 
over to the defendant as soon as he was satisfied 
that the bulk of the goods was in accordance 
with the sample aad that everything was satis¬ 
factory. A Mahomed Ismail Khan v Hasan Ali 
Khan, (11)23) A. 1. R. (A.; 220 473 

Breach Of covenant— Cause of action , when 
arises—Award directing party to continue in 
possession so long as a certain payment was made 
— Refusal to make payment , effect of —With¬ 
drawal of refusal, effect of. 

A right to sue accrues whenever a person be¬ 
comes clothed with a legal character entitling 
him lo a relief which a Court of Law is com¬ 
petent to grant.’ 

When a contract is repudiated by one of the 
parties thereto before tlie time for its fulfilment, 

I lie repudiation gives rise to a cause of action 
in favour of the other party at once, and it is 
not necessary for such party to wait till 
the date fixed for the performance of the con¬ 
tract. 

Under the terms of an award defendants were 
entitled to continue in possession of a certain 
area of land so long as they continued to pay 
the land revenue assessed on a certain other 
area of land in possession of the plaintiffs, hut 
it was provide I that if the defendants at any 
time claimed payment of the land revenue de¬ 
mand in resp'ct- of the area in possession of 
the plaintiffs the latter would be entitled to 
claim the area in possession of rite defendants. 
During the Settlement operations the defendants 
made an application that the land in possession 
i-f the plaint ills should be assessed to land reve¬ 
nue. The assessment was made and announced 
to lhe plaintilfs, but before it could be levied 
tie* defendants withdrew their application and 
prayed that matters may be l?ft where they 
were before their application was made. The 
plaintiffs sued for the area in possession of 


Breach of covenant— conoid. 

the defendants on the ground that by making 
their former application they had committed a 
breach of the condition under which they had 
been allowed to continue in possession of the land 
under the award : 

Held, that the suit must succeed as the de? 
fendants had committed the breach complained 
of which gave an immediate cause of action 
to the plaintiffs and that it was no answer 
to the suit to urge that the defendants had sub¬ 
sequently withdrawn their application before the 
plaintiffs had been called upon to pay the land 
revenue demand. L Ali Nawaz v. Faiz Ali 

165 

Buddhist Law— Succession—Inferior wife, rights 
of. 

According to the Buddhist law, a wife of in¬ 
ferior status who did not live with her husband 
has no right of inheritance but is allowed to re¬ 
tain such property which has passed into her 
possession during her husband's lifetime. R Ma 
The in Yin* v. Maung Tha Dcn, 2 Bur. L. J. 292; 
(1924) A. I. K. (It.) 105; 2 It. 62 501 

-Chinese Confucian, dying intestate— 

Adopted son, claim by. See Burma Laws Act, 
s. 13 729 

Burden of proof—Benami transaction—Execu¬ 
tion sale—Claim petition by alleged henamidur 
—Dismissal of claim—Suit to establish title. 
See Ben’ami transaction* 899 


- Civil and criminal cases, quantum of 

proof necessary—Good faith—Consideration. See 
Evidence Act, s. 3 609 


-Land belonging to one person—Trees 

belonging to another—Presumption. See Pos¬ 
session and ownership 545 


- Loss of goods--Railway company, neg¬ 
ligence of. See Railways Act, s. 72 . 341 

- Minor, contract with—Minority—Money 

obtained during minority. See Minor 945 

-Mortgage of waqf property by mutwalli, 

whether valid—Necessity. See Muhammadan 
Law—Waqf 360 


- Pardanashin lady, transfer by—Fraud. 

See Muhammadan Law— Minor 260 

Risk note, Form B —“ Loss," meaning 


of—Onus of proving loss, on whom lies. Sec 
Railways Act, s. 72 126 

-Short delivery of goods—Loss- -Claim for 

damages. See Railways Act, s. 77 602 

-— Suit on promissory note—Absence of 

consideration—Evidence of plaintiff, disbeliev¬ 
ed, effect of. See Promissory note, suit^n? 
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Burden of proof— concld. 

.- Wajib-ul-arz ambiguous. Sec Pre-emp¬ 
tion—Custom 417 

- Zemindar , rights of reclamation of 

forest land—Tenant, whether acquires occu¬ 
pancy rights. See Landlord and tenant 845 

Burma Laws Act (XIII of 1898), s. 13— Suc¬ 
cession Act (X of 1865), s. Sol—Transfer of 
Property Act (IV of 1SS2 ), s. 52—Buddhist 
Law , Chinese—Chinese Confucian , dying intes¬ 
tate—Adopted son , claim by—Burden of proof 
— Administrator , sale by—Sanction of Court , 
whether necessary — Administration suit —Lis 
pendens, doctrine of , applicability of. 

Section 13 of t He Burma Laws Act does not 
authorise the application of the Customary Law 
in the case of the succession to the estate of any 
person who is not a Hindu, Muhammadan or 
Buddhist. 

. The provisions of the Succession Act do 
not confer any right to a share in the estate 
of an intestate on the adopted son of the intes¬ 
tate. 

In the case of a claim by an adopted son to 
a share in the estate of an intestate Chinese 
Confucian who is also alleged to he a Buddhist, 
ihe onus of proof that the deceased intestate 
was also a Buddhist lies on the adopted son 
alleging such fact. 


There is nothing in the Succession Act which 
requires an administrator to obtain the previous 
sanction of the Court for the sale of any portion 
of the estate of the deceased. 

Where a creditor or one of the next-of-kin of 
a deceased institutes an administration suit 
against an executor or administrator, the mere 
institution of the suit or the obtaining of a 
mere administration decree does not deprive 
the executor or administrator of the general 
power to dispose .of assets, unless and until 
the plaintiff has obtained an order appoint¬ 
ing a receiver of the estate or at least an 
injunction restraining the executor or adminis¬ 
trator from exercising the powers vested in 
the executor or administrator. The doctrine 
of l is pendens , therefore, docs not apply to a 
sale made by an administrator during tin* 
pendency of an administration suit. R Li;k Lim 
Ma Hock v. Saw Maii Honk, - R. 1; PLM A. I. U. 
(R.) 221 72 9 

Burmese Buddhist Law Lx parte divot ce — 

Parties previously married. 


Where parties to a Burme.-e Buddhist 
have been previously nunricd. then* i 
of divdrce at the un re • ; 

Against the will of the rly ■' 

proof of misconduct "i default on 1 In* x 
other party. 


marriage 
j»*. right 
lie parly 
i without 
nl of the 


Stmblc .—The law is iho 
parties who have not be 


t>aiue in the case of 
n i »cviou: ly married. 


Burmese Buddhist Law-concld. 

R Ma Hmon v. Maun’G Tin- Kauk, 1 It. 722; (1924) 
A. I. It. (R.) 182 70S 

C. I. F. contract— Documents against payment — 
Property when passes to buyer. 

In the case of a C. I. F: contract, where the seller 
deals with, or claims to retain, the Bill of Lading 
in order to secure the price, as when he sends 
forward the Bill of Lading with a Bill of Ex¬ 
change attached, with directions that the former 
is not to be delivered to the buyer till acceptance 
or payment of the Bill of Exchange, tlie ap¬ 
propriation is not absolute, but until acceptance 
of the draft, or payment, or tender of the price, 
is conditional only, and until such acceptance 
or payment, or tender, the property in the goods 
does not pass to the buyer. Bui when payment 
is made the appropriation which was at first con¬ 
ditional becomes linal and the property in the goods 
passes to the buyer. L Gulab Kai-Sagaii Mal v. 
Xirbhk Ram-Nagak Mal, 1 L 123; (1924) A. I. R. 
(L.) 239 1 94 

Cause of action—Contract for sale of goods 
deliverable at Karachi Breach of contract—Suit 
for damages—Jurisdiction. See Civil Procedure 
Code, s. 20 .30 

-Default in payment of instalment —Limita¬ 
tion. See Limitation Act, Scii. I, Art. 75 8 4 8 

-, definition of. See Civil Procedure Code, 

O. II, R. 2 338 

- , meaning of. Sec Civil Procedure Code, 

O. II, R. 2 755 

- Sale of goods—Payment by hundis— Over¬ 
payments, suit to recover Place of suing. See 
Civil Procedure Code, s. 20 (c) 800 

- , when accrues — Test—Time when begins to 

ru n. 

Ordinarily, limitation runs from the earliest time 
at which an action can he brought and after 
time lias commenced to run there may be a re¬ 
vival of a right to sue when a previous satisfac¬ 
tion of the claim is nullified with the result that 
the right to sue which had been suspended is 
reanimated. 

Time runs when the cause of action accrues and a 
cause of action accrues when there is in existence a 
person who can sue and another who can be sued 
and when all the facts have happened which are 
material to be proved to entitle the plaintiff to 
succeed. 

The cause of action arises when and only when 
the aggrieved party lias the rigid to apply to the 
proper tribunal for relief. 

Consequently I In* true test to determine whru ?l 
e.oisc of action lias accrued is In ascertain the time 
when tin* plaintiff could first have maintained his 
action to n successful result. C Dwmkndra Nakain 
Roy v. Joge ii Chandra Dev, 39 C. L. J. 40: fJ92-t) 
A. I. 1L vC.) GW 520 
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tite! 

C. P. Land Revenue Aot— concld. 


, when arises—Breach of covenant See 
Breach of contract 165 

C. P. Land Revenue Act (II of 1917;, s. 80— 

settlement pareha —Presumption of correctness. 

A Settlement pareha is not strictly so called a 
Settlement entry but only a rent certificate to 
which no presumption of correctness under section 
of the C. P. Land Revenue Act of 1917 can applv. 

N lULARAM r. SUM RATI fipl 


:—77’ 3-109, scope of—Protected status, effect 

of—Exclusive possession by recorded Thekedar. 

-Section 109 of the C. P. Land Revenue Act 
makes the tenure of a protected Thekedar imparti- 
i>le but that does not take away the ownership of 
any person who has a share in it nor his right to 
joint possession. 

The grant of a protected status does not make 
any change in the rights of the joint holders of a 
ease inter se except making the tenure imparti¬ 
ble when the lease might have been partible 
be fore. 

A person who is recorded as a protected Tliekc- 
dnr is not entitled to keep out the other co-sharer 
from the joint possession of ownership of the 
fhekedar rights. N Khedu -Sinoh r. Bhagwax 

V I VO T I 


SS. 169, 220 (n)— Civil Procedure Code 
(Act \ of 1008), s. 0- Jurisdiction of Civil and 
lie venue Courts — Jurisdiction, what determines- - 
1 art it ion—Direction to objector to file suit, effect 
of—Suit filed after expiry of six months, 
whether can be entertained Special procedure 
effect of. 


The jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon the 
nature of the claim put forward bv the plaintiff 
as Jus cause of action and the matter involved in 
it does not depend upon what the defendants mav 
assert by way of defence. It may turn out at the 
tna! that the subject of contest between the 
plaintiff and defendant is not properlv represent- 
c.d by the form in which the plaintiff has chosen 
to put his claim, but the occurrence of that 
contingency may only render the plaintiff's suit 
liable to be dismissed as not proved. It will not 
affect the jurisdiction under which the suit as 
brought by the plaintiff fell. 

The exclusive jurisdiction of Revenue Officers 
under section 220 fa) of the C. 1\ Land Revenue 
Act is limited only to the matter of “the parti¬ 
tion or union of mahals or pattis " and the or¬ 
dinary jurisdiction of the. Civil Courts in the 
matter of giving a declaration on the question of 
the liability or otherwise of such property to bo 
partitioned, is not ousted. Unless the jurisdiction 
is either expressly or impliedly barred bv the 
Statute, it must remain with the Civil Court in all 
civil matters under section 9 of the Civil Procedure 


Where a Statute prescribes a particular remedy 
and lays down a procedure for working out that 
remedy, the rights and privileges of the parties 
must depend upon the result of their following or 
not following up that procedure in the manner 
laid down by the Statute and it is the duty of each 
party to adopt and follow it up, because it is 
only when the right recognized by the Statute 
is given effect to in the manner provided by the 
Statute, that the decision as regards such right 
can be given by the tribunal contemplated by 
the Statute and be binding as between the parties. 
This may involve hardship in particular cases 
but that is not a matter for the Courts to con¬ 
sider. 

The Statute has fixed the period of six months 
for the filing of a suit directed to be filed under 
section 169 (1) (6) of the C. P. Land Revenue Act, 
and a Civil Court has no jurisdiction to entertain 
such a suit after the expiry of the period fixed by 
ihe Statute. N Labhla Sao v. Chatax, 20 N. L. R. 
115 161 

Cess Act (IX of 1880', s. 95. See Evidence Act, 

s. 32 412 

Chinese Buddhists — Widow — Succession 
Chinese Customary Law. 

Inder Chinese Customary Law, in cases where 
there are children, a widow takes no share in her 
deceased husband's estate. She has a claim for 
maintenance against the estate, and possibly, in 
certain eases, certain other claims, but the estate 
belongs to the children. R Box Kwi v. Maykk Yon, 

2 Bur. L. J. 102; (1923) A. I. R. (R.) 236 244 

Chota Nagpur Tenancy Act (VI of 1908), 8. 

177 —Rent suit —Jus tertii, plea of—Procedure. 

Where in answer to a rent suit the right of a 
third person to receive rent is pleaded, that third 
person must be made a party to the suit and the 
plea must be decided in his presence. Pat Paualan 
(Jaraix i-. Chotu Kunja, 2 P. L. R. 24; (1924) 

A. I. R. (Pat.) 522; 5 I*. L. T. 614 601 

City of Bombay Municipal Act (III of 1888), s, 

296— Street, widening of--Municipality, power 
of, to acquire more land than is necessary —Re* 
coupment. 

Where an Act authorises land to be acquired for 
the actual works contemplated by a local authority, 
the latter will bo restrained from taking more land 
than is actually necessary for such works. 

Under section 296 of the City of Bombay Munici¬ 
pal Act, not only has the Municipality power to 
acquire land for the purpose of making or widen¬ 
ing a street, but it may also acquire, if it seems 
expedient, land outside the regular lino of such 
street. The section clearly recognises the principle 
of recoupment. P C Khanderao Vithoba Korb v. 
Municipal Corporation of Bombay, (1924) A. I. R- 
(P. C.) 3; 19 L. W. 1; 22 A. L. J. 11; (1924) M. W. N. 

77; 16 M. L. J. 169; 33 M. L, T- 462; 28 C. W. N, 
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City of Bombay Municipal Act— concld. 

375; 26 Bom. L. R. 193; 10 O & A. L. R. 121; 2 
P. L. R 108; 39 C. L. J. 201; 48 B. 185 (P. C.) 

948 

City of Rangoon Municipal Act (VI of 1922), 

S. 80 (2)— Assessment to taxation, basis of — 
Standard rent—Rent actually obtained by tenant 
from sub-tenants—Rateable value, determination 
of. 

In assessing buildings and lands to taxation in 
Rangoon under the City of Rangoon Municipal 
Act, 1922, the Corporation must, in the absence of 
special circumstances, take as its basis the standard 
rent in those cases on which the standard rent has 
been fixed by the Rent Controller. In other cases 
it must fix the rateable value on a consideration of 
all the surrounding facts any circumstances includ¬ 
ing the effect that the Rangoon Rent Act has, or 
may have, on the matter. 

It cannot be said in every instance that the 
amount that a tenant is able to obtain from his 
sub-tenants is always to be taken as the rateable 
value; but that amount may be taken into con¬ 
sideration with all the other facts governing the 
question. In other words, in arriving at a decision 
as to the amount for which the premises may 
reasonably be expected to let, the Assessor will con¬ 
sider the rent a tenant can extract from his sub¬ 
tenants; but this will not be the only matter to be 
considered in arriving at a decision. R Municipal 
Corporation of the Citv of Rangoon v. Tiik Surati 
Bara Bazaar Co., Ltd., 1 R. 668; (1924) A. 1. R. (R ) 
194 432 

Civil Procedure Code (Act V of 1908), ss. 2, 
(17) (6), 80— Village Headman, whether public 
officer—Suit against Village Headman — Notice, 
whether necessary— Report to Deputy Commis¬ 
sioner, whether notice. 

A Village Headman holds an office by virtue 
of which he is empowered to place or keep persons 
in confinement and has various other powers and 
duties which constitute him a "public officer" 
within the meaning of sections 2 and 80 of the Code 
of Civil Procedure. 

Section 80 of the Civil Procedure Code is, there¬ 
fore, applicable to a suit against a Village Head¬ 
man to recover damages for an act purporting to 
have been done by him in his official capacity. 

A mere report to the Deputy Commissioner does 
not amount to a notice within the meaning of sec¬ 
tion 80 of the Civil Procedure Code. R Mauno 
»an Ya v. Mauno Ngxve Hla, 2 Bur. L. J. 29; (1923) 

A. I. R. (R.) 250 818 

-3.9. See C. P. Land Revenue Act, ss. 

169,220 161 

~~ — S. 11 —Erroneous decision on question of 

law, whether res judicata—“ Litigating under 
same title," meaning of — Parties to subsequent 
suit—Title, when must come into existence. 

An erroneous decision on a point of law operates 
as res judicata, 


Civil Procedure Cod©—1909— eontd. 


The title by which the parties to the subsequent 
suit claim must, for purposes of res judicata be 
subsequent to the commencement of the former 
suit, because transferees prior to the date of such 
6uit are not bound by the decision of the suit. 

The words “ between parties or between parties 
under whom they or any of them claim, litigating 
under the same title" in section 11 of the Civil 
Procedure Code cover a case where the latter liti¬ 
gant occupies by succession the same position as the 
former litigant. N Tularam v. Sumrati 621 

s. 11 —Ex parte decision —Res judicata. 


For the application of the rule of res judicata, 
an ex parte decree and a. decree made after contest 
stand on the same footing. O Asharfi Lal v. Thb 
Deputy Commissioner, Gonda, 10 O. & A. L R. 553; 
11 O. L. J. 448 660 


S. 11 —Oral award— Res judicata. 


An arbitration award will bar a subsequent suit 
dealing with the same subject-matter whether the 
award is oral or in writing. R Ma Mya v. Ko Po Sa 
( 1924) A. I. R (R.) 60; 2 Bur. L. J. 163 742 

S. 11 Res judicata between co-defend¬ 
ants—Decision of question necessary to give relief 
to plaintiff. 

An adjudication which is necessary to give the 
proper relief to the plaintiff, is res 'judicata as be¬ 
tween the co-defendants as well, provided there is a 
conflict of interest between the latter. 

fo?» e h» n ,f a » nt b f ou j? ht a , sl ' i . t inst the appellant 

for the determination of his title to a house under 

a W ill and in that suit it was finally decided by the 
High Court that the parties were entitled to share 
equally in the house A third party then brought 
a suit to have his rights under the Will determined, 
and the defendant and the plaintiff were both 
impleaded as defendants to the suit. The con¬ 
struction of the Will was again put in issue and 
it was decided by the High Court that the house 
belonged to the third party and to the plaintiff 
ana that the defendant had no share in it The 
plaintiff then brought the present suit for a 
declaration that the decree of the High Court in 
the second suit was binding on the defendant and 
that he had no share in the house in dispute- 

.i U #ii 1 ’ thn r the question of the construction of 
the W ill was directly and substantially in issue' in 
the second suit, and as the decision of that 
question was necessary in that suit, in order to 
give the proper relief to the plaintiff, the decision 
was res judicata between the parties to the present 
suit who were co-defendants in the second suit- 
(2) that therefore the plaintiff s suit was entitled 
to succeed. A Ram I rasad v. Mahabir 22 A L I 
91; 46 A. 220; (1924) A. 1. R. (A.) 310 803 

-“*• 11— Res judicata between co-defendants. 

requisites of . J * 

If the relief given to a plaintiff in a suit does 
not require or involve a decision of any case 
between co-defendants, the latter will not be bound 
ss between each other by »ny promfllng Which 
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may be necessary only to the decree, which the 
plaintiff obtains. N Jageshwar Rao v. Gujab Rao 

22 

-S. 11— Succession, decision as to—Legal 

representative, question of, whether res judicata. 

Where a Hindu widow after her husband’s 
death is sued by his brother who claims to 
succeed to the deceased's properties by right of 
survivorship but fails to establish the right, it is 
not open to him afterwards in other proceedings 
to object to the widow being added as legal 
representative of her husband. M Kothaxdarama- 
bwami Naidu v. Papfammal 891 

-S. ^—Unnecessary finding—Res judicata. 

A finding in a judgment cannot operate as res 
judicata if it was not necessary to the relief 
granted by the decree. O Otrmi Bkiiari Lai. v. 
Dal Sixgii, 10 0. L. J. 104; (1024) A. 1. R. (O.) 203 

666 

-5. 11, Expl. VI—Res judicata—Same 

parties - Public right -Dispute over well — 
Municipal Hoard party to previous litigation - - 
Failure to assert in subsequent litigation—Public 
right , effect on. 

The Municipal Board represents the public in 
disputes about wells and other tilings which are 
vested in them; and any decision between the 
Municipal Board and the defendants in a previous 
litigation about such a well, will operate as res 
judicata against the latter, even if the suit is 
brought bv other persons and not by the Munici¬ 
pal Board. The parties are the same within the 
meaning of Explanation VI to section 11, Civil 
Procedure Code. Any refusal or negligence by 
the Municipal Board to assert a public right 
does not effect the existence of such a public 
right. A Ram Chand v. Mai la Baksii, 21 A. L. J. 
t>82; 10 O. & A. L. li. 39; 10 A. 110; (1924) A. I. R. 
(A ) 178 310 

--S. 11, Expl. VI-Res judicata Suit by 

reversioner to contest alienation , dismissal of, 
effect of. 
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Court in British India in every case in which 
the judgment-debtor had voluntarily appjeared 
before the foreign Court which passed the J udg- 
ment. * 

Where a foreign Court has applied the law of 
limitation in force there, and which is, different 
from the law of limitation in force in British 
India, it cannot he said that the foreign Court has 
refused to recognize the law of British India in 
a case in which such law is applicable; and its 
judgment will be enforceable. A Ganga Prasad v. 
Ganeshi Lal, 21 A. L. J. 890; 10 O. & A. L. R. 
61; (1924) A. I. R. (A.) 161; 46 A. 119 332 

-S. 20 —Contract for sale of goods deliver¬ 
able at Karachi—Breach of contract—Suit for 

damages—Cause of action—Jurisdiction. 

A contract for sale of wheat, to be delivered at 
a future day, was made at Lyallpur and, inter 
alia, provided that the sellers were to despatch 
the same to Keamari (Karachi) at their own risk 
and cost, after the buyers’ agents at Lyallpur had 
passed it, to receive 90 per cent, of their value on 
delivery of the Railway Receipts to the buyer’s 
Agents' at Lyallpur and the balance after the 
goods had been finally tested and approved by 
the buyers at Karachi, (he buyers having the 
right of accepting or rejecting it at Karachi. 
The contract further provided that the sellers had 
an option to send the goods direct to Karachi, 
where they were to be tested and approved 
by the buyers and provided for reference to arbitra¬ 
tion in case of dispute : 

Held, that as the contract had to be completed 
at Karachi, a part of the cause of action arose at 
Karachi and the Karachi Court had jurisdiction 
to entertain a suit for damages for failure to make 
delivery. 

Per Aslan, A. J. C.—“Cause of action" consists 
of every fact which is material to be proved to 
entitle the plaintiff to succeed, every fact which 
the defendants would have the right to traverse. 

In a suit for damages for breach of contract it 
(i.e., cause of action) consists of the making of 
the contract and of its breach in (he place where 
it ought to be performed. S Kooveiiuhan Svkha- 
xaxd v. Locis Dreyfus & Co. 30 
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A suit by n reversioner to contest an alienation 
is one brought on behalf of all the reversioners, 
and all the reversioners are bound by the decision 
given in the suit. L Bharat Singh r. Siiafi 
ill* II am mao 484 

- 8.13 -Foreign judgment, suit on—Merits 

of judgment, inquiry into Submission to foreign 
jurisdiction , effect of—Iiefttsal to apply Indian 
La u\ 

In a suit in British India <»n a foreign judg¬ 
ment. the general rule is that the Court which 
entertains the suit cannot institute an enquiry 
intc* the merits of the original action, or the 
propriety of the decision. 

A foreign judgment must be enforced by the 


_s. 20 -Sale of goods—Goods despatched 

■from one place to another—Contract to pay price 
on taking delivery—Breach of contract—Suit for 
da m ages—J u risd ict ion. 


Defendants having ordered the plaintiffs to 
id to them at A certain bags of gram tue 
intiffs sent the bags by train and sent t ic 
ihvav Receipt to one S giving notice to me 
‘emlants to take delivey of the goods and pa> 
monev to S. On defendants' default, plaint- 
ordeivd S to sell tho goods and these having 
>n sold at a loss, they brought a suit to 
over damages in the Small Cause Court at Jv, 
place, where they carried on their business. 
I eld, that as the delivery of the goods and th 
rment of the price had to be made at A 
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the cause of action arose wholly at A and the 
Court at K had no jurisdiction to try the 
suit. N Qanpatlal v. The Firm of Bilasrai, 
(1924) A. I. R. TN.) 16 393 

-S. 20 (C )—Sale of goods—Payment by 

hundis— Overpayment , suit to recover—Place of 
suing—Cause of action , where arises — Negotia¬ 
tion of hirndi, meaning of. , 

Plaintiffs, a firm of merchants at Madras, 
carried on business with the defendant firm at 
Calcutta. The Calcutta firm under the orders of 
the Madras firm, sent goods tp various places in 
the Madras Presidency. The arrangement as 
regards payment was that the money was to be 
paid either in cash in Calcutta or by hundis 
drawn by defendants in Calcutta on the plaintiffs' 
firm in Madras. The payments were made only 
on the delivery of the Railway Receipts which 
were to be attached to the hundis and presented 
to plaintiffs' linn along with the hundis. In a 
suit by the plaintiffs' firm against the defendant 
firm instituted in the City Civil Court, Madras, 
for refund of certain overpayments made to the 
defendant firm, the defendant firm pleaded that 
the Court at Madras had no jurisdiction to enter¬ 
tain the suit : 

Held , that a part of the cause of action must 
be held to have arisen in Madras both as regards 
the payment on the hundis and the presentation 
of Railway Receipts, which was a necessary con¬ 
dition to be performed before demand for money 
could be made of the Madras firm, and the City 
Civil Court had, therefore, jurisdiction to enter¬ 
tain the suit under section 20 (c) of the Civil 
Procedure Code. 

When a firm outside Madras draws hundis on 
a firm in Madras which under the contract, the 
Madras firm has to honour a id pay when pre¬ 
sented to them in Madras, the payment cannot be 
considered to be made when llie hundi is negotiat¬ 
ed by the firm outside Madras but only when 
the payment is actually made l\v the firm in 
Madras on the hundi. . . 

Negotiation of the hundi is only a provisional 
method of realising money from persons who 
are willing to accept the hundi for a small 
profit and to take the trouble of presenting the 
hundi to the drawee and recovering the money 
from him. If the hundi is dishonoured 
endorsee will, of course, have recourse to the 
drawer of the hundi wh* t "dnrsed it over to 
him, so that the receiving <>i ihc money frmi an 
endorsee cannot be treated ns payment towards 
the contract. The payment lieeonu * •' ,;i pteb 
only when the buyer actually makes payment on 
the hundi . M Ponniswamv Ivkk Damouar 
Hunsuaj, 16 M. U J. 62. 19 u W. 1(iS - ,1<xl 
• M. W. N. 178; 31 M. I. '1'. 7; 

I. R. (Mj 161 

--SS. 21, 37, 38, 39 

— -Transfer of jurisdiction 

execute decree Objection t 

in appeal , whether can rn*»:rtain* •. 

No Court can execute a decree, in which the 
subject-matter of the suit, r < £ the nppncati - 
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for execution, is property situate entirely outside 
the local limits of its jurisdiction. 

In all cases, where between the passing of the 
decree and the executing of it. the jurisdiction 
over the subject-matter of the decree has passed 
to another Court, the Court passing the decree 
must send it for execution to the Court which 
has territorial jurisdiction over the subject-matter 
of the decree. Where, however, the judgment- 
debtor fails to take objection to the jurisdiction 
of the Court which passed the decree to execute 
the decree, and the objection is taken for the first 
time in the Appellate Court it should not be 

entertained. . 

Semble The provisions of section 21 of the 
Civil Procedure Code are applicable to execution 
proceedings. M Makavikaramak v. Anantha- 
narayana Ayyan, 19 L. W. 16; (1924) M. W N. 
38; 40 M. L. J. 250; (1924) A. I. R. <M.) 45/ 806 

_S. 47— Award proceedings, whether suit 

_ Order in execution Appeal, whether competent. 

For the purposes of section 47, Civil Procedure 
Code, an award must be considered to he a decree 
in a suit and the award proceedings must be 
deemed to be a suit. Therefore, an appeal would 
lie against an order under execution although 
that execution was of an award and not of a 
decree in suit. S Donald Graham & Co. v. 
Kkwalram, 16 S. L. R. 245 477 

_S. 47 —Mortgagee decree-holder purchas¬ 
ing property Suit for possession of property 
purchased Question relating to satisfaction of 

decree- Suit, whether barred. 

Z hypothecated certain property to T and M by 
wav of a simple mortgage; subsequently plaintiff 
purchased certain property which included a 
portion of the mortgaged property. 7' and ,U 
obtained a decree oil foot of their mortgage and 
purchased what purported to be hypothecated 
i.rop-rty in execution thereof. Plaintiff was a 
inrtv both to the suit and the execution pro¬ 
ceedings. T and M then took possession of a 
certain" share on a certain mahnl on the authority 

of their sale certificate. Plaintiff, therefore, sued 
for a declaration that only a small share of the 
mnhal was mortgaged and that he was entitled to 

possession of the remainder: 

Ibid that the question whether the mortgagor 
h af i mortgaged more than lie had a right to 
mortgage was a question relating to the execution, 
discharge and satisfaction of the decree, and as 
such could only by determined by the Court 
.(••iting the decree, and that, therefore, the 
phinliff's suit was barred by section 17 of the. 
i'ivil Procedure Code A Sadanasd Pan hey r. 

Sheikh Tivail Ahmad, (1923) A. I. K. (A.) 115 

48 b 

47 t)rd'r rejecting a]>plicatinn fur 
arrest of judgment-debtor, whether appeulablc - 
■Jndgmeut-debtor unable to pay d.octal amount 
- I mpr iso nine nt--Order, propriety of. 

An order rejecting an application for the arrest 
of !• judgment-debtor is one under section 47, 
Civil Procedure Code, and is appealable. 

Where a judgmept-debtor has no attachable, 
nronertv and is unable t«» pay off the decretal 

li- • 
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amount or any portion of it, it would not be 
proper to order his imprisonment, L La la Das 
\ Mina Mal, 4 L. L. J. 266; (1922; A. I. R. ( L.) 
2o5) 551 

SS. 47,144 — Auction-purchaser, whether 
party to suit- Restitution, whether cun be granted 
against auction-purchaser—Order refusing res¬ 
titution, whether decree—Appeal. 

Restitution under section 144 of the Civil Pro¬ 
cedure Code cannot be obtained as against a bona 
fide auction-purchaser at an auction-sale held by 
a Court which had jurisdiction to hold the same. 

A bona fide auction-purchaser is not a party to 
the suit within the meaning of section 17 of the 
Civil Procedure Code and an order refusing 
restitution as against him is not, therefore, a 
decree and is, consequently, not appealable. L 
Asghari Beg i'M v. Irsiiai>-i;i>-i>in 57 

- SS. 47, 144 — Sale in execution set aside 

— Restitution of property- Auction-pin chaser, 
position »f—Order awarding profits to judgment- 
debtor Appeal, whether competent. 

An order awarding profits to the judgment- 
debtor as against the auction-purchaser in connec¬ 
tion with proceedings for restitution of property 
which had been sold by auction but owing to the 
auction-sale being set aside was ordered to be re¬ 
delivered into the possession of the judgment- 
debtor from that of the auction-purchaser to whom 
it was in the meantime delivered, is an appeal¬ 
able order. 

For the purposes of section 47 of the Civil Pro¬ 
cedure (’ode, an auction-purchaser is the representa¬ 
tive of the decree-holder. N Siwukkuai v. Siiki- 
krishan Ramkhan, 20 N. L. R. 170 636 

- S. 47, O. XXI, r. 2- Execution of decree 

— Adjustment not certified—Suit for decimation 
that decree has been satisfied, maintainability of. 

A suit for a declaration that a decree has been 

salisiit d and should not consequently be executed 
against the judgment-debtor is maintainable, and 
section 17 of the Civil Procedure Code does not 
operate as a bar to such a suit. 

Although O. XXI, r. 2 of the Civil Procedure- 
Code specifically enacts that an uncertified adjust¬ 
ment of a decree cannot be recognised by any 
Court executing the decree, it is implied that it 
may be recognised as such by a Court trying the 
matter as a regular suit. L Bishkn Singh v. 
Man in par Singh J25 

-- S. 47, O. XXI, r. 16— Execution applica¬ 
tion Dismissal — Appeal—Assignment of decree 

— Application for execution not made — Deteimi- 
nulion of ipieslion of assignment suo motu— 
Absence of pin mat application, ejject of. 

An older dismissing an application for execu¬ 
tion ol a decree adversely affects the rights of the 
decree-holder against the judgment-debtor and 
consequently comes within tiie purview of section 
47, Civil Procedure Code, and is appealable. 

If an assignee of a decree does not make an 
application lor the execution of the decree, it is 
noi tin duty of a Court suo motu to determine 
the validity oi the assignment and to make the 
assignee a party to the decree. 


CASES* [1924 - 

Civil Procedure Code—1908— contd. 

Where an assignee intends to make an applica- 
tion under 0. XXI, r. 16, Civil Procedure Code, 
and avail himself of the rights conferred by the 
deed of assignment, the omission pf a formal 
application is a mere irregularity and need not 
prevent a Court from determining a question 
which arises between the assignee and the decree- 
holder and which the former wants to be deter¬ 
mined in execution proceedings. L Harditta v. 
Nig ah i a Mal, ! L. L. J. 259; (1922) A. I. R. (L.) 
396 546 

SS. 48, 100,102, 115. See Limitation 
Act, Sch. I, Arts. 101, 182 6 05 

- —— S. 50 (2) — Legal representative of deceas¬ 
ed judgment-debtor , when personally liable — 
Burden of proof. 

T° justify an order under section 52 (2) of the 
Code of Civil Procedure making the legal re¬ 
presentative of a deceased judgment-debtor person¬ 
ally liable, it must be shown by the person 
applying for execution that the legal representa¬ 
tive has received sufficient property to cover the 
decree debt and the latter must fail to show that 
the amount that has come into his hands lias 
been duly disposed of. IVi Anoavalathammal v. 
Janki Ammal, 19 L. W. 119; (1924) M. W. N. 
207; (1924) A. I. R. (M.) 466 894 

- s. 92, applicability of. See Muhammadan 

Law —Waqf 120 

—-- S. 92 —Sanction granted for particular 

relief—Other reliefs claimed in suit—Proce¬ 
dure. 

Where a suit, tiled under section 92 of the 
Civil Procedure Code, includes reliefs for which 
sanction has been refused by the Collector, the 
whole suit is not liable to be dismissed, and that 
portion of the suit which is covered by the 
sanction of the Collector should be heard and 
decided on the merits. B Sakharam Balwant 
Pfshwk v. Laxma.v Trim dak Purandare, (1923) A. 

I. R. (B.) 428 - 200 

- S. 92— Suit for declaration of waqf and 

injunction against those interested—Subsequent 
addition of co-defendants—Fresh sanction > whe¬ 
ther necessary . 

After obtaining the necessary sanction under 
section 92 of the Civil Procedure Code, plaintiffs 
sued for a declaration that certain property was 
waqf and for the framing of a scheme for the 
better management cf the property. The two 
defendants contended that the property originally 
belonged to their father and on his death it 
became the absolute property of themselves and 
other heirs, thereupon the plaintiff applied for 
amendment of the plaint and the names of eight 
more defendants were added. No fresh sanction 
of the Collector was obtained prior to the amend¬ 
ment : 

Held, that inasmuch as the sanction already 
given by the Collector substantially authorised 
the plaintiffs to sue for a declaration that certain 
immoveable property was waqf and for an injunc¬ 
tion against all that* claimed an interest therein 
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the mere absence of some of those interested in 
the property did not invalidate the sanction 
already given or necessitate a fresh sanction for 
bringing the interested parties on the record as 
co-defendants. S Bachal Shah v. Juma Shah, 
(1923) A. I. R. (S.) 35; 16 S. L. R. 221 5 3 9 

- SS. 96 (3), 141, applicability of — 

Execution of decree — Compromise, order passed 
on—Appeal, whether lies. 

Section 9G (3) of the Civil Procedure Code is 
restricted to suits only and cannot be extended 
to execution proceedings. 

Section 141 of the Civil Procedure Code is 
confined entirely to px-oceedings in original suits 
and does not regulate appeals from orders in 
execution proceedings. Pat Lachhman Lai. v. 
Paha rath Singh, 4 P. L. T. 735; (19241 A. I. 

R. (Pat.) 346 5 9 4 

-- S. 100— Appeal, second — Custom, question 

of—High Court, power of. 

It is always open to the High Court in second 
appeal to see whether an opinion on custom 
which has been pronounced by the lower Courts 
was or was not based on sufficient evidence. A 
Am Husain v. Svbd Mazahik Husain, (1924) A. I. R. 
(A.) 477 134 

-s. 102. See Agra Tknancy Act, s. 57 

599 

--S. 102— A ward, suit to enforce, nature 

of--Appeal, second, competency of. 

A suit to enforce an award, is in essence a suit 
for specific performance of a contract, and is not 
of a small cause nature, consequently, a second 
appeal is competent in the case of such a suit. 
R Ma Hla Gyi v. Maukg Skik Po, 1 R. 700; 
(1924) A. I. R. (R.) 192 718 

S. 104— -Arbitration Act (IX of 1809), s. 
H—Order setting aside award Appeal, whether 
competent. 

No appeal lies against an older under the 
Arbitration Act, setting aside an award. S G. P. 
Gunnis and Co., Ltd. v. Amanmal Tulsidas, 17 

S. L. R. 133; (1924) A. I. R. (8.) 75 920 

--8. 105 —Order setting aside decree 

Appeal from final decree — Order, whether can 
be questioned. 

In the absence of an error, defect or irregularity 
affecting the decision of the case, an order of the 
Trial Court setting aside a decree on the ground 
that the defendant who was treated as a minor 
w as really not a minor, cannot he questioned m 
appeal from the final decree passed in the suit. 
A Chaubb Bknaik Kao v. Pcttaix Singh 69 

-S. 109 —Appeal to Pricy Council- 

Appeal to High Court dismissed for default— 
Restoration, application for, rejection of — Order , 
whether decree or final order. 

An order of a High Court rejecting an appli¬ 
cation for restoration of an appeal dismissed f«*i 
default is not appealable to His Majesty in Council 
Uaamuch as it is not a decree or linal order, nor 
if au order passed iu the exercise of Original 


Civil Jurisdiction of the High Court. R Maung 
Saw Myaikg v. Mg Skin, 2 Bur. L. J. 294; (1924) 
A. I. R. (R.) 208 5 04 

-S. 109 -Decree-holders application for 

personal decree—Order, whether final—Appeal 
to Ilis Majesty in Council, whether competent. 
An order of the High Court deciding that’a 
decree-holder’s application under O. XXXIV, r. 6 
of the Civil Procedure Code for the preparation 
of a personal decree against the judgment-debtor 
is not time-barred, is a final order within the 
meaning of section 109, Civil Procedure Code, 
inasmuch as it goes to the very foundation of the 
matter in dispute, and leave to appeal to His 
Majesty in Council against such order should be 
given. A Santi Lal v. Raj Narain, 21 A. L. J. 
686; 9 O. & A. L. R. 832; 45 A. 741; (1924) A. I. 
R. (A.) 119 87 

-S. 109 (a) —Letters Patent (Pom.), cl. 39 

—Order remanding case for fresh decision, whe¬ 
ther final order—Leave to appeal to Privy 
Council, whether can be granted. 

An order passed by the High Court on a Civil 
Extraordinary Application by which the decree of 
the Trial Court is set aside and the case is sent 
back to that Court for passing a fresh decree 
cannot be said to be a “final order” within the 
meaning of section 109 (a) of the Civil Procedure 
('ode or, a “final judgment” within the meaning 
of clause 39 of the Letters Patent (Bombay) as it. 
does not finally dispose of the rights of the 
parties, and leave cannot, therefore, be granted 
to appeal to His Majesty in Council against such 
order. B Shkiniwas Laxmipati Rao v. Hanmant 
Shkiniwas Dkshpande, (1923) A. 1. R. (B.) 39 

210 


__— S. Application for leave to appeal 

to Privy Council—Construction of document — 
Substantial question of law of general interest. 
The question in dispute was whether on the 
terms of a document executed by the plaintiff 
transferring certain property to the prcdccessor- 
in-interest of the defendant, the transaction that 
was entered into was an out and out sale with 
liberty to re-acquire the property or whether it 
was a mortgage. The High Court confirmed the 
decision of the lower Appellate Court that the 
real transaction between the parties was an out 
and out sale coupled with a bargain for re-con- 
vevanec. The plaintiff then applied for leave to 
appeal to His Majesty in Council : 

Held, that as no substantial question of law of 
general interest was involved leave for appeal 
could not be given. A Bis iambhar Nath v. 
Muiiammau Abaidcllah, 46 A. 227; (1924) A. i. R. 
(A.) 559 213 

__s. 115. See Letters Patent (Mad.), cl. 

16 372 


_ _S. 5— Jurisdiction, order deciding ques¬ 
tion of — Revision, whether lies — 'Case,' meaning 

°f' ... i 

The word ‘ease in section 115 of tlie Civi 
Procedure Code must be understood in its broad¬ 
est and most ordinary sense. 
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The High Court has jurisdiction to revise an 
erroneous order holding that the Court has 
jurisdiction to try a suit. N Sheopratap Shrixiwas 
r. Sikh di;o Kanhaiyalal 168 

•-S. 115—Onus misplaced — Finding of fact 

• - Revision. 

A'consideration of the evidence from a wrong 
point of view owing to the onus of proof having 
been wrongly placed makes the finding liable to be 
set aside in revision. N Milch and v. G. I. P. Ry., 
Co., Bombay 602 

- S. 115— Small Cause Court , judgment of 

- Limitation , question of — Revision. 

The judgment of a Small Cause Court is liable 
to be upset on a question of limitation in revi¬ 
sion. O Mohanya v. Panxa Lal, 10 O. & A. L. R. 
531; 11 O. L. J. 513 848 

-SS. 115, 151, 152 — Decree not in con- 

fni mity with judgment—Application for amend - 
merit -Proper remedy- Court , inherent power of 
Order refusing amendment Revision -High 
Court, whether will interfere. 

Where the decree is not in conformity with the 
judgment, an application for review of the judg¬ 
ment is not the only remedy. Sections 151 and 
152 of the Code of Civil Procedure give the Court 
ample jurisdiction to correct mistakes, to pass 
siudi orders in tlie exercise of the inherent power 
vested in the Court as may be necessary for the 
ends of justice, or to prevent abuse of the process 
of the Court. 

The inherent power of I he Court vested in it 
by its own constitution is not limited to sections 
151 and 152 of the Civil Procedure ('ode. 

An order dismissing an application under 
sections 151 and 152, Civil Procedure Code, 
amounts to a refusal on the part of the Court to 
exercise jurisdiction vested in it by law and the 
High Court can set it aside in revision under 
section 115, Civil Procedure Code. C Karir-i'd- 
1.) I N MONOOL V. 10 N TAJ MONDOL 5 86 

---SS. 115, 151, O. XLI, r. 33-Plaintiff, 

failure of, to produce evidence - Suit dismissed 
Remand directing Court to take fresh evidence 

* Decree not set aside Appeal against order of 
remand , whether competent Revision. 


Plaint ill having failed to produce his witnesses 
Ids suit was dismissed. On appeal the Court 
remanded the ease for taking any evidence 
which may be offered by the plaintiff, but did not 
set aside the Kirst Court's decree. r I he defendant 
tiled a second appeal against this order: 

Held, that tin' lower Appellate Court's order 
must be taken to have been made under its 
inherent powers, as given under section 151 and 
< >. XLI, r. 5.1, Civil Procedure Code, and inasmuc h 
tin- decree «>f the Court tit>l instance was 
not set aside, ik> appeal lay ; 

.2’ that there was, leovever. a right t 
Jo revision and the menu naiidnii; ef 
« 'iild be treated as an appliea*i<»u under section 
115 of the Civil Procedure Code. R Asiikof Ali 
v. Mahomed Mordkn, 1 R. 656:’ (1921) A. I. R. tP.) 
177 482 


• npj.Iy 
appeal 
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115, O. VI, r. 17 —Amendment of plaint 
- Interlocutory order — Revision—General mile. 
Order VI, r. 17, Civil Procedure Code, gives 
the Court great powers to permit either party to 
alter or amend his pleadings at any stage of the 
proceedings and the matter of amendment is 
within the discretion of the Presiding Judge. 

An order allowing an amendment of plaint is 
not, therefore, open to revision under section 115 
of the-Civil Procedure Code. 

It is not usual to interfere in revision with 
interlocutory orders because though there may be 
no immediate appeal against such orders, a remedy 
is supplied by section 105, Civil Procedure Code, 
which provides that such orders may be made a 
ground of objection in the appeal against the final 
decree. N Anwar Khan v. Yakubkhan* 911 

- s. 115, O. IX, r. 2, O. XVII, rr. 2,3, 

O. XLVIII, r. 1 — Process-fee#, date for payment 
of-Court, duty of, to fix date—Default—Discre¬ 
tion of Court- Revision, interference in. 

The Civil. Procedure Code ’ contemplates that 
the Court shall fix a time within which process- 
fees for summoning a defendant shall be paid, 
and that the suit may be dismissed if payment 
is not made accordingly. There is, therefore, a 
duty cast on the Court to fix the time within 
which process-fees must be paid, and if default 
in payment of process-fees is due to the omission 
of the Court to fix a time for payment, the 
suit should not be dismissed for non-payment of 
process-fees. . • 

The provisions of 0. XVII of the Civil Proce¬ 
dure Code should be liberally construed, par¬ 
ticularly as there is a latitude given to the Trial 
Court to make any such order as it thinks fit, in 
lieu of an order of dismissal. 

There are cases in which justice requires 
interference in revision even when another remedy 
is open to the aggrieved party; much more is 
such interference necessary and justifiable when 
another remedy is barred. N Ayodhyaprasad v. 
Secretary of State 123 

---s. 115, O. XXI, r. 89, scope of—Applica¬ 
tion to set aside auction sale- Interest of 
applicant not disclosed- Dismissal of applica¬ 
tion , whether justified - Revision - Other remedy 
open- High Court , powers of. 

The plain meaning of the wording of r. 80 of 
O. XXJ, of Civil Procedure Code is that the 
right to apply to have the sale set aside on 
making a deposit is exerciseable by a person, 
who has acquired an interest in the property 
before the date of sale. The rule does not say 
that no such application shall be entertained 
unless it discloses the nature of the interest 
which entitles the applicant to make the appli¬ 
cation. If the application, therefore, omits to 
disclose i he interest, it is not such an omission 
as could prevent tin* Court from calling upon 
Mm applicant to disclose facts on which he bases 
his right to applv. , 

Though section* 115 of the Civil Procedure Code 
prohibits revision in cases in which an appeal 
lies, and revisions should not be granted ordi- 
uaiily where some other remedy has been provided. 
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still, aslthe exercise of the power of revision is 
discretionary, it must be adapted to the circum¬ 
stances of each particular case. There are cases 
in which justice requires interference in revision 
even though another remedy is open to an 
aggrieved party. N Yithal Singh v. Aoarchand 

903 

- : - S. 115, O. XXIII, r. 1 —Withdrawal of 

suit—Cause of action substantia ted—Formal 
defect—Other sufficient grounds , meaning of — 
Jurisdiction , absence of—Erroneous withdrawal 
of suit—Material irregularity — Revision. 

Section .115 of the Civil Procedure Code applies 
to jurisdiction alone, the irregular exercise or non¬ 
exercise of it or illegal assumption of it. 

An order purporting to be made under O. XXIII. 
r. 1 of the Civil Procedure Code in utter disregard 
of the procedure laid down therein is an order 
passed with material irregularity and is open to 
revision. 

A suit which must fail by reason cf the cause 
of action on which it is founded not being 
substantiated by evidence cannot be said to fail 
by reason of some formal defect within the mean¬ 
ing of sub-clausc (#r) of chi use (2) qf r. 1 of (). 
XXIII, of the Civil Procedure Code. 

A plea of jurisdiction raised in defence to a 
suit has no relation whatsoever to the frame of 
the suit. Consequently a suit instituted in a 
Court which has no jurisdiction to entertain it 
dees not fail by reason of any formal defect in 
it. 

The expression “other sullicient grounds used 
in clause ( b ) of sttb-rgle (2) of r. 1 of O. XXIII of 
the Civil Procedure Code does not cover any 
ground wholly dissimilar to some formal defec t. 
O Muhammad Ejaz Rasul Khan v. Muharac 
Husain, 10 O. & A. L. K. 085 103 3 

—-S. 115, O. XXIII, r. 1 Withdrawal of 

suit - Legal defects alleged by defendant, u'hc'her 
sufficient - Formal defect Judicial disc redan 
Revision. 

In order to give a ('curt jurisdiction to act 
under O. XXIII. r. i of tiie Civil Procedure 
Code it is not sufficient that the defendant 
should allege legal defects but the Court must 
be satisfied either from Liu j ’ admission 

or otherwise that there really is some formal 


Civil Procedure Code—1908^-ncontd. 

the order in revision. Pat Umar Bahadur v 9 
Kii.ua Mohamad Karim Nawab, (1923) Pat. 287; 
2 P. L. R. 276; 5 P. L. T. 606 56 

- S. 115, Sch. II, paras. 15, 16— Arbitra¬ 
tion — Award—Objection — Appeal , whether lier- • 
Revision. 

The effect of the introduction of the words “or 
being otherwise invalid" in paragraph 15 of 
Schedule II to the Civil Procedure Code, is that 
any objection to the award on the ground that it is 
not an award or on the ground of its invalidity 
should be made at the time when the award is 
tiled. 

If such an objection is not taken then, or is taken 
and is disallowed, it is not open to the party 
objecting, to re-agitate the matter by way of 
appeal against the decree. B Mahomed Valli 
Asmal v. Valli Asmal, 26 Bom. L. R. 171; (1924) 
A. I. R. (B.) 324 ' 723 

- s. 141, O. VI, r. 14. See Bengal 

Tenancy Act, ss. 105, 107 5 

- s. 141, O. VI, r. 14 —Signing and veri¬ 
fication. 

There is no rule that a person named as a 
co-plaint ill is not to be treated’as a plaintiff unless 
he himself signs and verifies the plaint. Pat 
Hazari Lal Sahu v. Amhica («ir, (1923) Pat. 273; 
MTM) \ I. R. (Pat.) 101; 3 Pat. 67; 2 P. L. R. 
lGi); 5 P. L. T. 55)1 5 

S. 141, O. IX, applicuhility of. 

Order IX of the Code of Civil Procedure* is 
not applicable to applications arising out of 
execution proceedings. 

The objections that are made under O. XXI of 
the Civil Procedure Code t<> the execution of a 
decree, though numbered separately and treated 
as separate miscellaneous cases, are virtually 
proceedings in execution and hence section 111, 
Civil Procedure Code, is not applicable to them. 
C Xakkxuka Nath v. Uakmal Das 351 

s . 141. O. IX, r. 13, O. XLIII, r. 1 - 

|.’ x parte decree, application t» net aside - 
Dismissal for default Second application to 
icstoie iiisi application, dismissal of Appeal, 

whether competent. . 

An appeal lies from an order refusing to set 
aside an ex parte decree, but the Code of Civil 
Procedure does not provide an appeal from an 
order dismissing an application for restoration of 


7 , omerwise mat mere i .m> n - .lUmissine an application for restoration ot 

defect which must lend to the failure of ie s»" application to set aside an ex parte decree, 

or some other sullicient cause within the meaning «n . | I " . h| of i„. claimed by virtue 

nile. . *. | j] of the Code of Civil Procedure, 

Failure, on ftie narl of a. Court to exercise of s_ 


of the rale. 

Failure on the part of a Court to exercise 
judicial discretion in allowing withdrawal 
suit with liberty t<> bring a fresh suit may nc 
made the subject of revision O Ra.iiM'I'.a Pi hi 
v. Beni Madiio, 10 <) x A. 1. K. 82.1; II C- •' 

351 1031 

-•-s. 115, O. XXXIII, r. 5 4 Application 

for le.avi to sue in forma pauperis, di ',ii.-sa •>/ 
Revision, whether lies. 

Where a Court linds upon the materials placed 
before it that an applicant 1 v< ; - 

pauper is not unable to pay the <'• .01 •- fee.s dm: 
from him, the - High Court will n t interfere witti 


when O. XU 11 of the Code makes no provision 
f,,1 suci, J,n appeal. A Ciiaxura Saiiai v. Duhqa 


127; Id A. 538 


323 


pRASAh, 22 A. 1». .1 

ss . 144, 151 Wrongful appointment of 
Receiver Restitution Inhelent power of Conn. 
When a plain till obtains the appointment of a 
Receiver in res|»:*et of the property of several 
defendants, one of whom is subsequently dismiss* 
t d from tin* suit as having been wrongly joined, 
although restitution in respect of the Receiver's 
eommis-'ion and other expenditure incurred 
cannot be granted under section ill of the Civil 
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Procedure Code, the order passed not being a 
decree, yet the Court should allow restitution in 
such a case under its inherent powers. The fact 
that the Receivership has been to the applicants 
advantage is no ground for not granting resti¬ 
tution in view of the possession of the 
Receiver having been wrongful ab initio R 
Kukwaua i>. Ma Aye Byu, 1 R. 770; (1924) A. I. 
lv. (K.J 181 724 

s. 151, applicability of. See Decree, 
compromise . 585 

“ 7 ^®1, scope of—Application beyond 

time, admission of—Inherent power of Court 
Section 151 of the Civil Procedure Code is not 
intended to override the express provisions of the 
law. On the other hand it is intended for cases 
for which the strict letter of the law provides no 
remedy. 

Where the law provides a period of limitation 
for a particular class of applications, the Court 
cannot admit them beyond time by applying 
section 151 of the Civil Procedure Code. A Tota 
Ram v. Panna Lal, 22 A. L. J. 583; 4G A. 631 

997 

*- s. 151, O. XX, r. 3, O. XXI, r. 53 (6) 

--■Judgment signed—Alteration of order—Court, 
inherent power of. 

The Court has, in view of O. XX, r. 3 of the 
Civil Procedure Code no inherent power to re-call 
an order signed by it except under section 152 of 
1 ho Code or on review. 

There is no inherent power in the Court to do 
anything which is expressly prohibited by the 
Civil Procedure Code. Pat Ramciiariw Singh r. 
Jang Baiiamr Singh 900 


CASES. 
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security for future costs. It is really a case of 
amendment and costs in such cases are allowed 
up to the date of amendment. 

. , rei ' Cuming, J.-It is very doubtful if the 
inherent power of the Court can he called in aid 
m such a ease. C Bhairahkndra Narain Deb v. 
Pdai Narain- Deb, 50 C. 853; (1924) A. I. R. (C.) 

251 298 

r - ]0 —Limitation Act (IX of 1008), 
ss. I.J, ~~ Suit by one of joint promisees , main¬ 
tainability of — Non-joinder of parties — Subse- 
quent joinder by order of Court—Limitation - 
Acknowledgment, essentials of. 

It is not competent to one only of the part- 
ners of a firm or to one of the joint promissees 

a * n respect of a cause of action 
which has accrued to all jointly. 

, A Court may, under O. I, r. 10 of the Code 
of ( lvil Procedure, add a party necessary to a 
suit, although it may be obliged by section 
— of the Limitation Act to dismiss the suit 
after such party has been added. That section 
applies though a party is joined by an order of 
the Court. 

An acknowledgment under section 19 of the 
Limitation Act, must be a conscious admission 
of an existing liability in respect of the pro¬ 
perty or right which is claimed in the suit and 
must show an existing jural relationship be¬ 
tween the parties at the time when the admis¬ 
sion was made. If an acknowledgment is not 
express it may be by implication but the im¬ 
plication must be a necessary implication so that 
the acknowledgment is clear and unequivocal. 

S Ralliaham Shrwakam v . Brim cram Pakmanand 

914 


S. 151, O. XXI, r. 100 —Execution of 
decree Dispossession--Application, dismissal of, 
Inr default- Restoration- Inherent power of 
Court. 

An application under O. XXI, r. 100 of the 
Civil Procedure Code must be entertained and 
disposed of according to law. 

Where the order passed on such an application 
was, “Petitioner absent. File:” 

//c/d, that the order was not legal and the 
petitioner was entitled to have the application 
properly registered and disposed of and that Hie 
application could not be treated as having been 
dismissed in default and no question of restoration 
arose. 


Court has ample jurisdiction under sectioi 
131 nf the Civil Procedure Code to restore ai 
application under (). XXI, r. 100 of the Codi 
which* has been dismissed in default. Pa* 

L. T 
59£ 


fll 


I'llAK 
Mil 


•r I’rasa i> Lal i\ Sikhlal Singh, 5 P. 


*i IT. 2, 10- Security for costs— 
transfer of one of several plaintiffs to category 
of defendants-Future costs—Court, inherent 
power of. 

In the absence of special circumstances the 
more fact that one of the plaintiffs is transferred 
to the category of defendants does not entitle the 
defendants to call upon the co-plaintiff to furnish 


-O. I, r. 10- -Plaint presented in name 

of minor - Death of minor before suit - Next 
ffiend, whether can continue suit as repre¬ 
sentative. 

A plaint was presented on behalf of a minor 
by his mother as his next friend, and it after¬ 
wards turned out that the minor had died long 
before the presentation of the plaint: 

Held, that the minor’s mother could not he 
allowed to be substituted as plaintiff in the 
minor’s place and to continue the suit. L 
Boondu v. Moti Ciiascd, (l!)23) A. I. R. (L.) 052 

284 

-O. II, r. 2 —Cause of action , definition 

of - Muhammadan lady leaving husband , sister 
and daughters as heirs—Suit by sister for re¬ 
covery of her share of inheritance—Subsequent 
suit by sister for her daughter s share of dower , 
whether barred. 

The words 'cause of action’ include every fact 
which it would be necessary for the plaintiff 
to prove if traversed by the defendant in 
order to support his right to the judgment of 
the Court. 

One Musammat A died leaving as her heirs 
under Muhammadan Law her sister Q her hus¬ 
band A R and her minor daughter K F. On 
10th November 1911, Q brought a suit against 
A H and K F for recovery of possession of 
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her share in the eemindari property left by A, 
alleging that A R had taken illegal possession 
of the whole of the property of the deceased and 
purported to do so in the name and in the 
interest of his minor daughter K F. On the 
30th January 1917, Q brought another suit 
against the same defendants for recovery of her 
share and that of K F in the dower debt due 
by A R to the estate of the deceased: 

Held , that as the cause of action was different 
in the second suit it was not barred under the 
provisions of O. II, r. 2, Civil Procedure Code. 

A Abdur Rashid v . Qudratcnnissa, 22 A. L. J. 
432; 46 A. 542 3 3 8 

- O. II, r. 2—Suit for possession of por¬ 
tion of mortgaged property , whether main¬ 
tainable. 

A mortgagee is not bound to sue for posses¬ 
sion of the entire mortgaged property and a suit 
by him for possession of a portion of the mort¬ 
gaged property is maintainable if he thinks that 

r rtion to be sufficient security for his money. 
Ragho v . Dwarka Das, 10 P. W. R. 1923 6 87 

- O. II, r. 2—Transactions, series of — 

Goods , delivery of , at different times—Separate 
suits—Single cause of action — Burden of proof - 
"Cause of actionmeaning of. 

Where there is a series of transactions between 
the parties in which goods have been delivered 
at different times under separate vouchers, each 
delivery is prima facie a separate transaction 
and constitutes a separate cause of action, unless 
there is either a contract or a course of dealings 
from which an implied contract might be in¬ 
ferred that the entire series at a particular tunc 
or for a specified period should be treated as a 
single cause of action for the purposes of O. 11, 
r. 2 of the Civil Procedure Code. The question 
whether there is such a contract is one of fact 
and the onus would lie <>n the defendant plead¬ 
ing O. II, r. 2 of the Civil Procedure ('ode in 
bar of separate suits in respect of the transactions 
to prove the contract. 

If goods are delivered under a single con¬ 
tract, the parties may stipulate that each 
delivery shall he deemed to he a separate 
contract. 

The meaning of the expression ‘cause of ac¬ 
tion" as used in O. II, r. 2 of the Civil Pro¬ 
cedure Code should be gathered from that rule 
and the authorities on that rule and it should 
not be assumed that the expression has the 
same meaning in that rule as it has either in 
Knglish decisions or in decisions on questions 
relating to the law of limitation. R Ahmed 
Sahib and Co. v. Paicir Mahomed Rowther, 1 
R. 694; 2 Bur. L. J. 161); (1924) A. 1- R. 

-O. II, r. 6, applicability of. 

O. II, r. 6 of the Civil Procedure Code 
does not apply to suits for rent under the 
Tenancy Act. A Hira Lal r. IIoti Lal, 2l A • L- 

J. 459 560 

-O. Ill, r. 4, Sch. II, rr. 1, 16 (2»— 

Arbitration — Award — Appeal , whether lies He - 
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ference , validity of, whether can be questioned - 
Parties interested , failure of , to join , effect of 
— Pleader , whether can make reference — Ratifi¬ 
cation , effect of. 

A restrictive provision like the one con¬ 
tained in paragraph 16 (2) of Schedule II 
to the Civil Procedure Code must be strictly 
construed. 

The Legislature must be taken to have con¬ 
templated that the decree in respect of which 
paragraph 16 (2) of the Second Schedule to the 
Civil Procedure Code provides that there shall be 
no appeal, must be one which has been passed 
after a substantial compliance with the preceding 
provisions of the Schedule. 

In a case where the validity of a reference to 
arbitration is attacked, the Court, in order to 
determine whether an appeal lies against the 
decree passed on the award, must decide whe¬ 
ther the reference was valid or invalid. If it 
was valid, the decree will be a decree under the 
Second Schedule and no appeal will lie there¬ 
from if it is passed in terms of the award. 1 i 
the reference is not valid, the decree will not 
be a decree under the Second Schedule and will 
be open to appeal like any other decree not com¬ 
ing under the Schedule. 

Where all the parties interested in a matter 
do not apply for a reference to arbitration, 
and an order of reference is made, the order is 
illegal and if an award is made on such refer¬ 
ence, the award will also he illegal. 

In order to decide whether a reference to arbi¬ 
tration made by a Pleader on belialf of a party 
was competent or not, the tirst question which 
the Court must consider is whether the Pleader 
had authority to make the reference, and 
this necessitates examination of the terms of the 
powcr-cf-attorney given to the Pleader. 

A Pleader lias no authority to apply for mak¬ 
ing a reference to arbitration unless his vakalat- 
nama is so worded as to give him that authority 

specifically. . . 

No amount of ratification can raise an act 
which is void ab initio to the level of a valid 
one. N Hussainbhai Biioua v. Bansilal 48 

O. IV, r. 1 Presentation of plaint — 
Presentation to Judge outside office hours and 
away fiom Court , validity of. 

There is nothing in r. 1 of O. IV of the Civil 
Procedure Code to show that the presentation 
a plaint must be within office hours, or must 
he to the officer appointed at the Court or at 
•inv particular place, and there is no reason why, 
if a Judge so chooses, lie should not constitute 
himself the officer to receive a particular plaint at 
anv place that he chooses. 

Where, therefore, a Judge accepts a plaint out¬ 
side office hours away from the Court, tlio 
suit must be deemed to have been institut¬ 
ed on the day on which the plaint is so ac¬ 
cepted. 

A Judge is not, however, bound to accept a 
plaint in such a manner, and it is within his 
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discretion to refuse to do so. M Sattaya Padayachi 
V. Sorxi>RATHATCHi. 16 M. L. J. 78; (1924) M. W. 
N. 162; 19 I,. W. |(i8; 17 M. .112; (1924) A. I. R. 
(M.) 148 1017 

- 7 - 0 VI, r. 17, O. XXII. r. 4 -Partition, 

suit for—Preliminary decree—Death of defend¬ 
ant -Claim by survivorship—Amendment of 
plaint, whether can be allowed—Application to 
implead legal representatives. 

Plaintiff sued her sister for possession by parti¬ 
tion of a moiety of a certain property alleged to 
be stridhanam properly of their mother. After a 
preliminary decree was passed recognising the 
plaintiffs right to half the property tlie de¬ 
fendant died and the plaintiff made two 
applications, one for impleading the legal re¬ 
presentatives of the deceased and the second for 
an amendment of the plaint so as to enable her 
to get the other half on the ground of survivor¬ 
ship: 

Held, (1) that as the plaintiff's right to a 
half share in the property had been finally 
established, the death of the defendant was 
not sullieient to deprive her of her original 
cause of action and the legal representatives 
of the deceased could lie brought on the 
record ; 

(2) that the amendment of the plaint could 
not be allowed inasmuch as it sought to intro¬ 
duce a new cause of action which was not 
available for the plaintiff when the original 
plaint was presented. M I.akshnii Animal r. 
Alamri.c Animal. (1923) M. \\\ Jf. 839; 18 I. W 
871; 13 M. L. .1. 811; (1921) A. 1. R. i.M.) 309 

325 
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Held Uhat as it was not possible to restore the 
plaintiff to his previous position and the direction 
for the return of the plaint back again to the 
Original Court would further delay the hearing of 
the suit, it was not desirable to make anv further 
interference with the progress of the ‘suit. O 
Khiwai Tewaki v. Djl Kuxwar, (1923) A. I. R. (0.) 
Jb 237 


0* VII, r. 5—Plaint not showing defend- 
a fit's interest. 

A plaint which does not show that the defendant 
is interested or claims to be interested in the 
subject-matter of the suit and that lie is liable to 
be called upon to answer the plaintiff s demand 
is a defective plaint, because it does not comply 
with the requirements of O. VII, r. 5, of the Civil 
Procedure Code. The Court is in such a case 
hound to call upon the plaintiff to disclose his 
< ause of action correctly against each defendant. N 
Halaji Vi.xavak Bin r. Vitiioha 614 

-O- VII, r. 10 Order returning plaint for 

presentation in proper Com t Pension Inter¬ 
ference, whether desirable. 

In a suit for the plaintiff's share of the profits 
valued at Rs. 100, after a portion of the evidence 
had been recorded plaintiff applied to tlit- Court 
slating the suit had been valued by mistake at 
Ks. 400 instead of Rs. 1,000 and asked that the- plaint 
might )>:• amended and returned for presentation 
to Hu- proper Court. This application was allow- 

od. An application for revision against this order 

"■as rejected by the Court of the Judicial C< m - 
missioner in view of the fact that an appeal 
was pending in the Court of the District Judge. 
The appeal was subsequently allowed the Court 
directing that the plaint should be sent back 
tn the Original Court. The plaintiff tiled a petition 
of revision ; 


.OnIX, r. 13 —Decree, ex parte—Appeal, 
grounds of- Summons, service of, whether can 
/e questioned. 

Where an cx parte decree is passed, the defendant 
challenge it by way of appeal on the ground 
that the evidence adduced by the plaintiff was net 
sullieient to justify the decree but lie is not entitled 
in appeal lo go into any question connected with 
lus non-appearance at the hearing, as that is the 
subject-matter of the special proceedings under 
O. IX of the Civil Procedure Code. R Raj Chandra 
I)h \r v. Messrs. K. D. O. C. Rav, 2 Bur. L. J. 282; 
2 R. 108; (1024) A. I. R. (R.) 137 506 

O* IX, r. 13- Ex parte decree against 
defendants--Appeal it/ contesting defend¬ 
ants Subsequent application bg absentee defend¬ 
ants to set aside decree- Or iginal Court , juris¬ 
diction of. 

A decree was passed ex* parte against some 
defendants, and the contesting defendants pre¬ 
ferred an appeal against it making the absentee 
defendants pro forma respondents. While the 
appeal was pending the absentee respondents ap¬ 
plied to the Original Court to have the ex parte 
decree set aside: 

Held, that the jurisdiction of the Ciiginal 
Court to entertain the application was net ousted 
by the appeal. A Mikza Addcllah Bf.g v. Ram¬ 
zan Khan, 21 A. L. J. SOI; (1024; A. I. R. (A.) 
17:5 381 

-O. IX, r. 13, O. XLI, r. 22- Decree 

ex paite — Appeal, • whether lies — Cross-objec¬ 
tions, point, whether can be taken in—Applica¬ 
tion for leave to defend and produce evidence, 
effect of. 

A defendant who has been placed ex parte 
is entitled to impugn the decree ultimately 
passed, subject to the condition that he hrs 
not moved the Court of first instance to set 
aside the ex parte decree under O. IX, r. 13 cf 
the Civil Procedure Code. 

A defendant cannot be deemed to have so 
moved the Court merely because, before the 
decree was \ cssed but under the incorrect im- 
pi ess ion that it had been passed, he presented 
a petition asking the First Court to allow him to 
make a defence and produce his evidence and 
the Court disposed of that petition on its merits. 
Such a petition is not a remedy recognised by 
the Code and the fact that it was intended to be 
and believed to be a petition recognised by the 
Cede cannot alter its real nature or give it and 
the order passed on it a legal effect to which they 
would not in fact be entitled. 

Where a defendant is entitled to appeal against 
his having been wrongly placed ex parte ho 
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would also bo entitled to raise the point by a 
memorandum of cross-objections under O. XLI, 
r. 22 of the Civil Procedure Code. M Bava 
Lrvvai Sahib v. Ammeknammal, 15 M. L. J. 805; 
1924) A. I. R. (M.) 107 968 

-O. XVI, r• 1 —Summonses to witnesses, 

party, right of to— Application made at late 
stage—Court, whether can refuse application — 
Procedure. 

A party to a suit is entitled as of right to 
summonses for his witnesses. So long as an ap¬ 
plication is made after the institution of the 
suit, the Court is bound to issue the summonses. 
If the application is made at such a late stage of 
the proceedings that the witnesses cannot be 
served, the Court may refuse to adjourn the case 
for their attendance, but, it has no power to re¬ 
fuse to issue summonses. L Sardari Lai- v. 
Mohar Singh 143 

—-O. XX, r. 4 —Judgment of Small Cause 

Court, contents of. 

The judgment of a Court of Small (’auses 
should contain the points for determination and 
the decision thereon. Where, therefore, a judg¬ 
ment contains nothing except the words: “ The 
claim is decreed with costs,” it does not indi¬ 
cate that the points in dispute between the 
parties were at all considered and the suit must 
be remanded for a trial and judgment according 
to law. O Bhudiiaii Singh v. Siikikii Saiiamat, 9 
0. & A. L. R. Ill 547 

--— O. XX, r. 12-Decree for possession—Exe¬ 
cution, application for f)ismiss<il in default — 
Application for ascertainment of mesne profits, 
whether barred. 

A preliminary decree for possession of immove¬ 
able property awarded mesne prolits subsequent to 
suit and the plaintiff applied, under O. XX, r. 
12 of the Civil Procedure Code, for ascertain¬ 
ment of these prolits. It appears that the plaint¬ 
iff had already filed several petitions seeking to 
execute the decree so far as it was capable of 
execution and praying in addition for ascertain¬ 
ment of mesne prolits. These petitions had been 
dismissed either for default or for some other 
reason but there had been no judicial determina¬ 
tion in either of these pet it inns of the* plaintiffs 
right to mesne profits: 

Held, (1) that I he Court had no jui isdict ion l<» 
entertain what were termed execution applications 
for ascertainment of mesne profits; 

*2i that the Court did not purport l«» decide 
nor did it decide the plaintiff's right «<• recover 
mesne profits; 

(5) that the dismissal the previous applica¬ 
tions did not, under the circumstances, result in 
the dismissal of the suit itself, 

(4) that as there had been no decision on Jhe 
merits the application for as *a i tainim-nt -f mesne 
profits was not barred M Mai R i»ka 

Ua.m- v. Mautipragaoa Uvja B a * I U M K Zf.m in- 

dak Garu, 4 > M. L. J. 4G; 19 L. W. 09; (1924) 

M. W* N, 115; 1924) A. L R. (M.) 17:5 635 


-—- O. XXI, r. 2 —Execution of decree — Certi¬ 
fication of payment, after decree has become 
barred , whether revives limitation. 

No time is provided within which an applica¬ 
tion for certification of a payment must be made 
under O. XXI, r. 2 of the Civil Procedure 
Code, but such an application cannot be made 
after the period of limitation for execution has 
expired. 

The provision contained in O. XXI, r. 2 of the 
Civil Procedure Code is not intended to enable a 
decree-holder to revive a decree which has alreudv 
become time-barred. 

An uncertified payment cannot be recognised 
for the purpose of saving limitation. O Jamwa.nti 
Kl’NWAR v. Mohan Dbi, 10 O. & A. L. R 72 11 
O. L. J. 379 799 

-O. XXI, r. 2 —Uncertified adjustment of 

decree , whether can be recognised — Fraud of 
decree-holder — Estoppel Doctrine, whether ap¬ 
plies. 

A Court of Execution cannot recognise a pay¬ 
ment or adjustment of a decree unless it has 
been certified in the manner allowed by law 
even though the non-certification may he 
due to the fraudulent conduct of the decree- 
holder. 

I'lie general law as to estoppel cannot be 
allowed to override the special rule of law laid 
down in O. XXI, r. 2, Civil Procedure Code. S 
Motoomal r . Tboomal 89 

-O. XXI, r. 2 (3)—Adjustment of decree 

- Certification , absence of—Court, whether can 
take notice of adjustment - Limitation Act 
{IX o) 1008), Sell. I, Art. / IS — Specific per¬ 
formance, suit for — Limitation, commencement 
of. 

The prohibition contained in O. XXI, r. 2 (3) 
of the Civil Procedure Code, is limited to a 
Court executing the decree, and does not ex¬ 
tend to a case where a Court which is not 
executing the decree is dealing with the 
matter. 1’nder Article 113 of Schedule I to 
the Limitation Act, where a date is r.ot 
fixed for specific performance time does not 
commence to run till specific performance 
has been demanded and the plaintiff has been 
refused. R Ma Ma Gyi v. Ma Nyo Po, (1923) 
A. I. K (R 1 44 278 


-O. XXI, r. 19 Construction of decree -- 

Detree based on award Execution -Set-off f 
whether can be claimed. 

A clause in a decree based on an award which 
purported to settle all disputes between ■ the 
parties ran as follows: 

** As to the amount of Income-Tax, Excess 
profits Tax and Super-Tax foi 1919-20 to be paid 
by party No. 1. after the tax has been deposited 
in tin Government Treasury, the liabilitv, tliere- 

i 1.1 I... .... X* 1 I 


fon 


-ill 


sin 


>.v party No. 1 and party 
2 among themselves in proportion to their 
share for nine months.” Party No. I having 
paid the Excess Profits Tax for the year 1918-19, 
claimed, in execution of the decree, to have the 
share <>f tlie Excess Profits Tax for which party 
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No. 2 was liable, deducted from the amount pay¬ 
able to the latter under the decree. It was 
objected that the decree* being merely declaratory 
as to the liability of party No. 2 as to the sum 
claimed, party No. 1 was not entitled to claim a 
set-off in execution proceedings, and that, in 
any case, the decree did not impose any liability 
on party No. 2 in respect of the Excess Profits 
Tax for 1918-19 : 

Held, (1) that the object of the decree being 
to put an end to all disputes between the 
parties, party No. 1 was entitled to claim the 
set-off in execution proceedings under the provi¬ 
sions of 0. XXI, r. 19 of the Civil Procedure 
Code; 

(2) that under the decree, as it stood, party 
No. 2 was under no liability in respect of the 
Excess Profits Tax for the year 1918-19. L 
Mohammad Taqi v. Abdul Rahman, (1923) A. I. R. 
(L.) 151 281 

- O. XXI, r. 44 —Attachment before appoint¬ 
ment of Receiver—Subsequent sale without leave 
of Court, whether valid. 

Though an attachment is on property before 
the appointment of a Receiver, the sale of the 
property subsequent to the appointment of the 
Receiver without leave of Court is invalid and is 
liable to be cancelled at the discretion of the 
Court. M Thayuman Pill.u v. Ramaswami Chettiar, 
19 L. W. (>81 632 

-O. XXI, r. 57, O. XXXVIII, r. 11- 

Attachment before judgment, nature of— Execu¬ 
tion of decree—Dismissal for decree-holder's 
default --Attachment before judgment, whether 
ceases. 

Held by the majority (Schwabe, C. .T., and 
Wallace, j., contra.) —The words, “property attach¬ 
ed in execution " in O. XXI, r. 57 of the Civil 
Procedure Code, include “ property attached 
before judgment," when there has been a decree 
followed by an execution petition for the purpose 
of bringing the attached property to sale, so that 
if the execution petition is dismissed for the 
decree-holder’s default, the attachment before 
judgment comes to an end. 

Per Chief Justice — The principle applicable to 
the interpretation of a penal rule is that the 
matter in question must be brought within the 
operation of the rule in express terms or at least 
by necessary implication. 

The words "property attached in execution" in 
(). XXI, r. 57 of the Civil Procedure Code do 
not include "property, attached before judg¬ 
ment " when there has been a decree followed by 
an execution petition for the purpose of bringing 
the attached property to sale. 

Attachment before judgment and attachment 
in execution are essentially different. 

An attachment before judgment lasts until 
the Court puts an end to it by an order to 
that effect, or until it is otherwise brought 
to an cm! by reason of any of the provi¬ 
sions of O. XXXVIII of the Civil Procedure 
Code but it cannot by implication be brought 
to an end by an order under 0. XXI, r. 57 of 
the Code, 
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Per Coutts-Trotter, J .—There is no difference 
in rerum natura between an attachment before 
judgment and an attachment in execution of 
decree except that the one is prospective and, 
after the condition is fulfilled which brings 
it into active operation, namely, the obtaining 
of a decree, confers a priority in time. Rut 
an attachment before judgment is not a re¬ 
medy of a kind higher than, or different from, 
an attachment applied for and obtained for 
the first time in execution of a decree already 
passed. 

When a decree-holder having obtained his 
decree takes out an execution petition, he has, 
in effect, elected to take the benefit of 0. 
XXXVIII, r. 11 of the Civil Procedure Code 
and asks the Court to treat his attachment 
henceforth as an attachment in execution of the 
decree which he is seeking to execute. When he 
has made that election, his attachment thereupon 
becomes subject to those requirements of dili¬ 
gence laid down by O. XXI, r. 57 of the 
Code. 

Per Ramesam, J .—Attachment before judg¬ 
ment and after judgment are identical in their 
essential features. Each is affected by a pro¬ 
hibitory order, the purpose of both is the same. 
The consequences of both are the. same. All 
alienations by the judgment-debtors are void 
against claims enforceable in pursuance of the 
attachment. Neither has got the character of a 
charge. M Meyyappa Chettiar v. Chidambaram 
Chettiar, 4(> M. L. J. 115; 31 M. L. T. 118; (1924) 
M. W. N. 392; (1924) A. I. R. (AI.) 494; 47 M. 483 

144 

-O. XXI, rr. 58, 63 -Claim petition, dis¬ 
missal of, for default Application to restore 
petition, whether maintainable. 

Where a claim petition under O. XXI, r. 58 
of the Civil Procedure Code is dismissed for non- 
appearance of tlie claimant, an application to re¬ 
store the petition is maintainable. 

The provision in O. XXI, r. 63 of the Civil 
Procedure Code that an order thereunder shall 
be conclusive does not take away the right of 
the party to have the order of dismissal for de¬ 
fault set aside. M Ramappa Chettiar v. Ekam- 
hara Padayachi, 11) L. W. 685; 47 M. L. J. 13; 
(11)24) M. W. N. 479; 47 M. 651 818 

-O. XXI, r. 63, O. XXIII, r. A—Limitation 

Act (IX of 1908 ), Sch. /, Art. 11—Objection to 
attachment—Withdrawal of objection — Order 
without investigation- Declaratory suit — Limita¬ 
tion. 

The period of limitation for a suit to set aside 
an order under O. XXI, r. 63 of the Civil 
Procedure Code is one year, even if the order 
is passed without any investigation or con¬ 
sideration of the merits of the claim or ob¬ 
jection. 

But where the objection is withdrawn and the 
proceedings are dropped in consequence tii 
order is equivalent to one under 0 . .aaU*, 
r. 1 of the Code granting permission to intnqra 
with liberty to institute fresh proceedings anu 
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is not under O. XXI, r. 63 of the Code so as 
to bar a subsequent suit not instituted within 
one year. N Chitxavis v. Nathu Sao, 20 N. L. R. 
106;'7 N. L. J. 170 1002 

O. XXI, rr. 72, 84, 86 —Auction sale— 


Prohibition to bid- Failure to make deposit or 
pay balance within time—Irregularity—Preju¬ 
dice—Extension of time. 

Order XXI, r. 72 of the Civil Procedure Code 
has no application to the holders of decrees other 
than those in execution of which the property is 
sold. 

Delay in making: the deposit under O. XXI, 
r. 84 of the Civil Procedure Code is not more 
than a material irregularity which does not 
vitiate the sale unless it has caused substantial 
injury. 

Delay in paying the balance of purchase-money 
under O. XXI, r. 86 of the Civil Procedure Code 
does not necessaril>' invalidate the sale and the 
Court has a discretion to extend time. R Maing 
Chit Hlaisc. a. Firm N. A. R. M. Chbtty, 2 Bur. 
L. J. 166; (1924) A. I. R. (R.) 81 747 

-O. XXI, r. 88 Rules framed by Local 

Government , r. 32 Auction-sale—Execution 
Co-sharers and strangers, equal bids by 
Sale, confimnation of, in favour of stranger 
-Co-sharer, whether can sue to recover posses¬ 
sion. 

B and T bid at an auction of certain property 
put up for sale in execution of a decree. / 
asserting himself to lie a co-sharer, capped each 
bid with a bid of correspondingly equal value 
intending to exercise his preferential right as a 
co-sharer. When the matter came up before 
the Collector, T was absent though served 
and the sale was continued m favour of 
B T then sued to recover possession of the 

property: , , 

Held, that under the circumstances / was not 
competent to bring the suit and the Collector s 
order was final. A Badri Singh v. Ii R 
21 A. L. J. 53; (1923) A. 1. R. (A.) 186. !■' 

203 . 

-O. XXI, r. 89-Sale m execution 

Trespasser in possession, right of, to set asn 

A trespasser in possession of property sold in 
execution of a decree has sufficient interest i 
the property to entitle him to make an applica¬ 
tion to set aside the sale under O. aAI, i. • ° 
the Civil Procedure Code. 

Per Oldfield, ./. (contra). A trespasser in pos¬ 
session of property sold in Court sale who has 
not completed his prescription does not possess 
an interest in property in virtue of a title ac¬ 
quired before the sale within the meaning of <»■ 
XXI, r. 89, Civil Procedure Code. Nature of pos- 
Kpsanri' fiflr. examined. M PoTTl NaIAKAK I. 


sessory title examined. 
SuPPAMMAL, 20 L. w. 31 

- O XXI. rr 90. 


92 


874 

Execution sale, 
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The effect of the dismissal of an application 
under O. XXI, r. 90 of the Civil Procedure Code 
even for default is to confirm the sale under r. 
92; hence an appeal lies against such an order 
and the High Court will not interfere in revision. 
C Narhndra Nath v. Rakhal Das 351 

O. XXII, r. 2— Abatement—Death of 


application to set aside Dismissal in default 
Order, effect of Appeal, whether matntatn- 
abl—Revision High Court, whether n mtei- 

fere. 


respondent—Legal representatives not brought on 
record —Separate shares — Property — Appeal , 
whether abates in toto— New plea. 

Plaintiffs sued for a declaration that defendant 
was not the owner of the house and land in suit 
but had merely a life-interest of them. The de¬ 
fendant's pleas were that he had been adopted 
by the widow of the last male owner with the 
consent of his reversioners and that as an adopt¬ 
ed son he was full proprietor and plaintiffs’ suit 
was time-barred. The suit having been decreed 
by both the Courts below, the defendant appeal¬ 
ed to the High Court. During the pendency of 
the appeal, one of the plaintiffs died and his re¬ 
presentatives were not brought on the record 
within the statutory period: 

Held , that as the plaintiffs were not joint 
tenants of the property and each one lmd his 
separate share in it any one of them might have 
maintained the suit in respect of his own share 
and, therefore, the appeal did not abate as against 
all the plaintiffs. L Lajja Ram v. Shambhu Nath 
I t am Sarip, 5 L. L. J. 14; (1923) A. I. It. (L.) 25 2 

462 

- O. XXII, rr. 3, 9, O XLIII, r. 1 (k) 

Death of plaintiff Order refusing to bring 
applicant on record as legal representative — 
Appeal , whether lies. 

Where several persons apply to be brought on 
the record as the legal representatives of a 
deceased plaintiff and the application of some of 
them is granted and that of others is refused, 
there is no abatement of the suit and no appeal 
lies against the order refusing to bring on record 
some of the applicants as legal representatives of 
the deceased. M Kasibhotla Vknkata Skshamma 
r Kalaga (fi NNESWARA Rao, (1924) M. W. N. 58; 
19 Is. W. 113; 40 M. L. J. 129; (1924) A. I. R. 
(M.) 022 8 60 

- O XXII, r. 4. Sec Decker, construction 

of • 365 

O XXII, r. 4 —Abatement of suit —Death 
of pro forma defendant, effect of. 

In a suit for ejectment of n trespasser by some 
of several co-sharer landlords the other landlords 
are only pro forma parties and the death of one 
of them does not result in the abatement of the 
suit either in part or in its entirety. L Lkkiia 
v. Biiani, (1923 A I K (L.) 017 182 

-O. XXII, r 9 2) Death of respondent 

Abatement of appeal Application to set aside 
abatement Ignorance of factum of death — Sub¬ 
stitution of names, when can be made Patna 
High Court Rules, Chap. VI, r. it. 

The right to tile the affidavit required by r. 0 
of the Patna High Court Rules is conditional on 
proof of reasonable diligence. But when that 
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condition is fulfilled and the application is filed, 
substitution is only admissible subject to other 
provisions of the law regarding appeals such as 
(). XXII of the Code of Civil Procedure and the 
Limitation Act. 

Where an appeal has abated on account of the 
death of a party and the failure of the opposite 
party to bring the deceased s legal representatives 
on the record within t he statutory period, 
no substitution of names can he made until 
the abatement has been set aside on applica¬ 
tion under O. XXII, r. 9 i2 s of the Civil Proce¬ 
dure Code. 

A person prosecuting a suit or an appeal is 
bound to keep himself informed of the existence 
of his adversary. A mere plea of ignorance of 
the death of an opposite party which took 
place many months or even years before is not a 
sufficient ground for setting aside abatement. 
P Ram perkash Das v. Kunj Lai., I P. L. T. 5(57; 

1 1924) A. 1. R. (Pat.» 12(5 414 

- O. XXIII, r. 3- Agreement hy defendant 

to admit plaintiff's claim on fulfilment of cn- 
tain conditions Agieement, whether amounts to 
adjustment Defendant, how fat hound. 

In a suit for redemption it was contended by 
the defendants that plaint ill was not t lie son of 
li through whom he claimed but was the illegiti¬ 
mate son of IV s widow P. Plaintiff called one 
D to prove his case and the defendants agreed 
that if the witness would eat food cooked by V 
the suit should be decreed against them. This 
agreement was reduced to writing by the Court 
and signed by the defendants. The witness 
having eaten food cooked by P, both the 
Courts below decreed the suit. On second 
appeal; 

Held , (1) that the agreement could not he 
treated as an adjustment of the suit under 
(). XXIII, r. .'1 of the Civil Procedure Code and 


of llie person to he appointed guardian should 
he expressed; it may be implied from conduct, 
as where a notice is served on a person to show 
cause why lie should not be appointed guardian 
and lie does not appear in answer to the notice 
appointing him guardian. 

An irregularity in the appointment of a guar¬ 
dian is not a sufficient ground for setting aside 
the proceedings at the instance of a minor, if 
there is nothing to suggest that the interests of 
the minor have not been duly protected in a suit 
and that he lias been prejudiced by the appoint¬ 
ment of the guardian. L Jawaiiar Singh v. Sbwa 
Singh, 5 L. L. J. 187 ; (1921) A. I. R. (L.) 97 

572 

-- O XXXIII, r. 5 —Inquiry into pauperism 

Plaint allegations , whether enough—Refusal of 
permission to sue as pauper — Revision. 

In cases of inquiry into pauperism under 0. 
XXXIII, r. 5 of the Civil Procedure Code, it is 
the duty of the Court not merely to read 
through the plaint but to make a very extensive 
enquiry as to the facts on which the plaint 
is based. 

Xo revision lies against the order of the Comt 
refusing permission to sue as a pauper, where 
the Court has properly exercised its jurisdiction, 
whether the conclusions arrived at by the Court are 
right or wrong. 0 Muhammad Ismail v. Karam 
Am, 10 0. & A. L. R. 579 922 

-O. XXXIV, r. 1. See Mortgage—Suit to 

ENFORCE MORTGAGE 614 

-0. XXXIV, r. 6 . See Limitation Act, Sen. 

1, Art. lt>l 85 

-O. XXXVII, rr. 5,6- Letters Patent (Cal.), 

cl. Ij Order for security and in default for 
attachment , whether judgment —Appeal, whether 
co m pete n t —Proce d urc. 


no decree could be passed on it as it stood; 

(2) that the defendant was bound to thisextent 
that he could not thereafter question the legiti¬ 
macy of the plaintiff. A ISiiawaxi Prasad Misir 
r. Ram Sunder, 22 A. L. J. 301 353 

_O XXIII, r. 3- - Arrangement not arrived 

at bona tide Adjustment. 

An arrangement between sonic of the parties 
to a suit which has not been arrived at hona fide 
and which was not put forward during the course 
of the proceedings then pending between the 
parties cannot be recognised as a lawful adjust¬ 
ment within the meaning of rule 3 of Order 
XXIII of tlie Civil Procedure Code. P C. Keval- 
n\s Tkiishonandas r. Sakerlal Hi lakiiidas, i1923) 

A. I R. P. 178; 15 M. L. J. 7(53; 33 M. L. T. 
121; 2cS C. W. N. 5530 452 

-O. XXXII, rr. 3, 4. See Decree, con¬ 
struction of 365 

O. XXXII, r. 4 f 3 ) (Juardian, appoint - 
went of -Consent, whether ran he implied ■ 
Mima 's inti tests, piotection of (Juardian, 
irregular appointment •»/, whether material. 
Cnder O. XXXII, r. I i3) of the Civil Pro¬ 
cedure Code, it is not necessary that the consent 


On an application by the plaintiffs alleging that 
the defendants were disposing of their stock-in- 
trade with a view to obstruct or delay the execu¬ 
tion of any decree which might he passed against 
them, the Court made an order calling upon the 
defendants to show cause why they should not 
furnish security for the claim and costs of the 
plaintiff or why in default tlie stock-in-trade should 
not be attached until the final determination of 
the suit. The defendants having shown cause, the 
Court made its order absolute. The defendants 
appealed: 

Held, (h that the order, in so far as it directed 
attachment of tlie property, was a judgment and 
was appealable but in so far as it directed security 
to be furnished it was not appealable; 

121 that inasmuch as the order for security had 
been complied with, the order as to the attach¬ 
ment of the property was infructuous and the 
appeal was also, therefore, the infructuous. 

Per Sanderson, C. A. It was intended by those 
who framed the Code, that where the Court 
coniines its order to a direction that the defendant 
should give security within a fixed time, there 
should be no appeal from that order inasmuch as 
O. XXXVII, r. 5 is omitted from the provisions or 
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O. XLI1I, r. 1. But where the Court makes an 
order that the defendant's property should he 
attached before judgment, the Code provided that 
there should be an appeal inasmuch as O. 
XXXVIII, r. 6 is specifically mentioned in O. 
XLIII, r. 1. C Haji Mohammgpin and Company r. 
Thk Eastern Japan Trading Company. 50 C. 215; 
(1923) A. I. R. (O.) 639 242 

•-O. XXXVIII, r. 11— Attachment before 

judgment. 

The same principle applicable to the case of an 
attachment after judgment applies equally to the 
case of an attachment before judgment and it is 
immaterial that the attachment before judgment 
was not followed by an application for execution 
of the decree after the decree was passed. M 
MaNYAM ScRAYYA v. SUNKAVALLI VeNKATAIMTNAM, 15 

M. L. J. 822; 19 L. W. 20; <1924' A. I. R. <M.) 210; 

47 M. 176 779 


—- O. XXXIX, r. 1 Injunction, temporary, 

restraining alienation Alienation afer decree 
Disobedience. 

A temporary injunction was issued restraining 
appellant from alienating certain property till the 
disposal of the suit. He mortgaged the property 
after decree and whilst no proceedings in execu¬ 
tion were pending: 

Held , that the jurisdiction of the Court issuing 
the injunction had determined as soon as the suit 
was decided, and the appellant was not, therefore, 
guilty of disobedience.' L Pars Ram v. Hargolal 
and Sons 444 

scope of Injunction 
th-inl party- Preven- 


-O. XXXIX, r. 2, 

whether can issue against 


lion of injury. 

Under O. XXXIX, r. 2 of the Civil Procedure 
Code a temporary injunction can only issue to 
the defendant in the suit and not to any other 
persons. 

A filed a suit fora declaration that L was not 
eligible to stand for election to the Municipal 
Committee of Gujrat and obtained an ad inter im 
order staying the election. The Election Ollieer 
applied for the discharge of the ad interim order: 

Held , (1) that inasmuch as the suit was not one 
for restraining /> from committing an injury <4 
any kind within the meaning «>f the rule, no injunc¬ 
tion could issue against him: 

(2) that as the Election Oilicei; was no paity to 
the suit no injunction could issue against him 
Under O. XXXIX. r. 2, Civil Procedure Code; 

(3) that to grant the injunction would be tanta¬ 
mount to granting the plaintifl flic relief sought 
in his suit and might (logical injustice to the 
defendant and the ad inter im order shall, therefore 


he discharged. L Tm- 
v. AiidCl Ohani, (1923 

-- i -O. XL, r. 1 

Prima facie case \\ 


Els 
A. I. 

lied it 
iisfe. 

To justify the appoint iim iiI 
must he some substantial g 


i i' 

R. 

v r 


N 


OKl'ICKIt, C.CJKAT 


L.» 17 

uppoi ntment 


233 


• * 


« nee 
*f a 
ti’id 


Receiver. there 
for interfering 

with existing riglits of-posscs-don. 

Where a plaintiff has not a prima f right 
to the relief asked bv Jiim and there is im danger 
Ct waste, it is not pr pel to appoint a Receiver 


on the mere ground that no liarm will be done 
thereby. M Mela Vittil Kunman Mkno.n v. Mklk 
Vittil Kannan Mrnon, 46 M. L. J. 133; (1924) M. 
\V. N. 202; (1921) A. I. R. <M.) 182 561 

•-O. XL, r. 1 -Succession certificate—Court, 

whether can appoint Receiver Revision High 
Court, whether can interfere—Conditional or 
provisional order, appeal against. 

There is no right of appeal against an order 
which is either conditional or provisional and 
does not eventuate in a final order. 

It is not competent for a Court sitting as a 
Succession Certificate Court working the provisions 
of the Succession Certificate Act, to entertain an 
application for the appointment of a Receiver. 

While the general provisions of the Civil Pro¬ 
cedure Code do not apply to a Court administering 
the Succession Certificate Act, they do apply to the 
High Court sitting as such and the High Court 
can interfere in revision if the Court below 
exercises a jurisdiction which it does not possess. 
A Kanhaiya v. Kakhaiya Lad, 22 A. L. J. 345; 10 
A. 372; (1924) A. 1. R. (A.) 370 363 

-- O. XLI, r. 2 Document, admissibility of 

- Objection before Appellate t Caurt - Discretion 
of Court High Court, whether will interfere. 

Where a document has been admitted without 
objection in l lie Trial Court and even in appeal no 
question of its admissibility is raised till the time 
of arguments, the Appellate Court is entitled to 
refuse to entertain the objection, having regard to 
the provisions of O. XLI, r. 2* of the Civil Pro¬ 
cedure Code, and tlie High Court will not inter¬ 
fere with the discretion of the lower Appellate 
Court in second appeal. A Beiiaki Lal v. Amin 
Ciiand 1029 

-O. XLI, r. 5 Stay of execution — Notice 

to decree-holder, whether necessary -Possession 
delivered before stay , effect of. 

Before a final order for stay of execution is 
passed under O. XLI, r. 5 of the Civil Procedure 
(’ode, it is necessary that notice of the application 
should be given to the decree-holder and he should 
be called upon to show cause why execution 
should not be stayed. 

A stay of execution cannot be ordered after 
possession has been delivered in execution, as there 
is nothing left to stay. Pat Hum Lal v. Chum 
S iAll, 5 P. L T. 556; 2 P. L. It 263 1 

^ - - O. XLI, r. 5 Stay of execution Sheds 

and tram-lines belonging to judgment-debtor 
standing on proper ty- Substantial loss -Dx edi¬ 
tion of decree Possession delivered behind judg¬ 
ment-debtors back, whether can be reversed — 
Notice to judgment-debtor, necessity of Duty of 
( 'oil ft. 

In execution of a decree the decree-hoi dor 
sought to get possession of a piece of land on 
w hioh stood coolie-sheds and tram-lines belonging 
to the judgment-debtor and erected for the purpose 
of working his colliery: 

Ileld. that, as the removal of the sheds and lines 
would cause substantial injury and loss to tho 
judgment debtor, this was a proper case in which 


1086 


INDIAN CASES. 


Civil Procedure Code-1908— coutd. 


[i m 

Civil Procedure Code—1908— contd. 


execution of the decree should be stayed pending 
the decision of the judgment-debtor’s appeal. 

Where a judgment-betor’s application for stay 
execution was rejected by the Registrar but the 
order was not communicated to the applicant or 
his Pleader and before he could move the High 
Court for stay of execution, the decree-holder 
obtained possession of the property in dispute by 
execution behind the judgment-debtor's back, and 
without notice to him: 

Held, that the delivery of possession to the 
decree-holder was, in the circumstances of . the 
case, null and void, and the High Court had 
jurisdiction, while staying execution of the decree, 
to direct that possession be. restored to the 
judgment-detor. 

No order should be made in favour of one party 
to the prejudice of another unless that other has 
had an opportunity of showing that it should not 
be made. 

An important order, in execution proceedings, 
such as an order directing delivery of possession 
to the decree-holder, should not be {Kissed ex parte, 
and the signature of the Pleader for the opposite 
party should invariably he taken in column 1, 
provided for in the order-sheet for that purpose. 

The lower Courts should always notify to the 
parties the receipt of the record when it goes back 
from the High Court in order that the parties may 
be apprised of it and take necessary steps. Pat 
Kmishan Biiahan Chatalia v. Inura Nakain 
Chasm-a, 1 P. L. R. 393 . 188 


-O. XLI, rr. 17, 19 Appeal, dismissal of, 

in default—Appellant's Counsel engaged in 
another Court Appellant, absence of — lie-hear¬ 
ing, whether just i fed. 


When a Pleader is engaged in another Court 
at a distance, it is due by way of courtesy to 
the Court before which lie is to appear, that sonic 
one may he left behind to inform the Court of 
the fact, so that if it likes, it can take up sonic 
other business. The disappearance of every per¬ 
son connected with the party, in hopes that the 
Court will be compelled to wait for the Pleader, 
is a wrong method and if the appeal is dismissed 
in default, the appellant is not entitled to a re¬ 
hearing O Haui Das Faqir v. Pkaihman Nath, 
U O. & A. L. R. HO 5 50 


___O. XLI, r. 19 Appeal—Dismissal for 

default- Restoration-Absence unintentional. 

An appeal was dismissed for default but appel¬ 
lant’s Counsel appeared soon after and satisfied 
the Court that his failure to appear when this 
appeal was called on for hearing was wholly un¬ 
intentional : , , . . , .ii 

Held, that the appeal ought to be restord L 

Halmokand V. Wazik Ciiand, o It. L. J. 8J 504 


__ O. XLI, r. 19 — Appeal—Dismissal for 

de fault— Restoration, appl ication for— Proce- 

A)i C appeal was transferred by the District 
judge to the tile of the Additional District Judge 
who on tlie same day took up the same for 
hearing and dismissed it for default as the appel¬ 
lants were not present ; thereafter on the ap¬ 


pellants applying for restoration the Judge with¬ 
out taking any evidence or giving the appellants 
any opportunity to adduce evidence dismissed the 
application : 

Held, that the procedure followed by the 
Judge was not quite in accordance with law and 
that an opportunity should have been given to 
the api>eliants to prove their contention. 

Per Suhrawardy , J. —The usual procedure in 
the case of an application for restoration of an 
appeal is to register such an application as a 
miscellaneous case and give both sides an oppor¬ 
tunity of adducing evidence. 

Under O. XLI, r. 19 of the Civil Procedure 
Code the Judge can only restore an appeal dis¬ 
missed for default if it is proved to his satisfac¬ 
tion that the appellant was prevented by suffici¬ 
ent cause from appearing at the hearing. C Jaha 
Baksha ?\ Abdul Latip 319 

-O. XLI, rr. 22, 33— Cross-appellant, 

whether can file cross-objections- Appellate Court , 
general powers of—Powers, whether may be exer¬ 
cised in favour of defeated cross-appellant. 

Under O. XLI, r. 22 of the Civil Procedure Code, 
a respondent who has preferred an appeal cannot 
tile cross-objections. 

Although no general rule can be laid down 
that O. XLI, r. 33 of the Civil Procedure Code, 
cannot he applied in favour of a party who has 
appealed or has lodged cross-objections and failed, 
yet the Court will not take such a course in the 
absence of very strong reasons. L Tkhl Kaur v . 
Amar Nath, 17 P. W. R. 1923 670 

-O. XLI, r. 23— Suits Valuation Act (VII 

of 1887), $. 11—Trial Court, findings by, on all 
issues—Appeal— Order of remand—Appellate 
Court, procedure of—Second appeal—High Court , 
whether can interfere—lie vis ion. 

Where the Trial Court recorded evidence on all 
the issues framed in a ease, and gave findings on 
all but one, though without any reasons in live 
of them, and on appeal by defendant, the Appel¬ 
late Court, treating the ease as one disposed of 
on a preliminary point, set aside the decree of the 
lower Court and all the findings and remanded 
the case for fresh decision after a fresh trial: 

Held, (1) that the procedure adopted by the lower 
Appellate Court was irregular; 

( 2 ) that the order of remand was not a proper 
order and ought to be set aside ; 

(3) that the order could not be maintained 
simply because the party appealing would bo 
prejudiced in not being able to raise an ob¬ 
jection as to jurisdiction in the Appellate Court; 

( 1 ) that the order of remand being an order 
which the lower Appellate Court was incompetent 
to pass the High Court could interfere in revi¬ 
sion, if no appeal lay. M Aduri Chelmayya v. 
Aduri Lakshmi Dkyamma 857 

-O. XLI, r. 27— Additional evidence , ad¬ 
mission of — Court, duty of, to record reasons— 
Omission to record reasons, effect of. 

A Court of Appeal is bound to record its reasons 
for the admission of additional evidence and 

when it omits to do so, its finding cannoj M 
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accepted as binding on the High Court, being a 
finding partly based on inadmissible evidence. 
A Kabul v. Kahool Singh, (1923) A. I. R. (A.) 413 

408 

-O. XLI, r. 33. See Limitation Act, Sch. 

I, Art. 182 (2) 794 

- O. XLI 11, r. 1 (a )—Appellate order re¬ 
turning plaint for presentation to proper Court — 
Appeal, competency of—Revision against aj>- 
pealable order. 

Order XL1II, r. 1 (a) of the Code of Civil Pro¬ 
cedure applies not only to orders passed by the 
Trial Court but also to similar orders passed by 
the Appellate Court. 

Where an order returning a plaint for pre¬ 
sentation to the proper Court passed by the 
Subordinate Judge is confirmed by the District 
Judge in appeal, an appeal lies against the latter 
order. 

No revision lies where an appealable order has 
not been appealed from within the time allowed by 
law. O Badri Singh v. Lalta Singh, 10 O. & A. 
L. R. 437 1 0 2 4 

-O. XLVII, r. 1 —Review of judgment, effect 

of — Procedure. 

When a review of a judgment is granted it is 
the party who has applied for the review who 
must move the Court further in the matter. The 
other party stands by the order already made, and 
if the party to whom review lias been granted 
takes no steps to re-arguc the matter, the original 
order still remains, though it cannot be enforced 
until the review order has been discharged for non¬ 
prosecution. 

The effect of an order granting a review is to 
hold the original order in suspense until it has 
been decided whether it should stand or not. B 
Achyut Vishnu Patankar v. Tapibai Krishnaji 
Joshi, 26 Bom. L. R. 103; 48 B. 210; (1921; A. I. R. 
(Bom.) 310 753 

--O. XLVII, r. 1 —Review—"Other sufficient 

reason," meaning of . 

The words “other sufficient reason in O. XL\ II, 
r. 1 of the Civil Procedure Code, must be con¬ 
strued in the light of the previous words and on 
the principle of ejusdem generis. The reason must 
be one having sufficiency of a kind analogous to 
the two cases specilied in the rule, that is to say, 
analogous to executable failure to bring to the 
notice of the Court new and important matter or 
analogous to error on the face of the record. C 
BlNDUBASHINI JtOY CkOWDHTRY V. SECRETARY OF 

State, 51 C. 70; 40 C. L. J. 103 745 

-* Sch. Il f para. 1. See Oaths Act, s. 9 

246 

~-Sch. Il f para. 1— Reference to arbitra¬ 

tion—Agreement not in writing—Statement rnaae 
to Court recorded in writing—Award, validity 

A record taken down of an oral statement made 
by the parties or their Pleaders agreeing to refer 
th^ matter in dispute to arbitration is as much 
un agreement in writing, for the purposes oL 


para. 1 of Schedule II to the Civil Procedure Code, 
as a written application made by the parties or 
their Pleaders. The personality of the writer makes 
no difference. 

Where both the parties to a pending suit con¬ 
sent to a reference to arbitration, and an order of 
reference is then and there made by the Court in 
the presence of the parties, though not upon a 
written application, the reference is perfectly 
valid. 

An award is not invalid merely because an ap¬ 
plication for an order of reference is not made in 
writing. A Mahabik v. Makohar Singh, 22 A. L. 
J. 67; 46 A. 208; (1924) A. I. It. (A.) 540 816 

Companies Act (VII of 1913), ss. 155, 171* 

232 —Decree against Company—Voluntary 
liquidation after decree, effect of—Jurisdiction 
of executing Court. 

Section 232 of the Companies Act is express!v 
limited to (1) winding-up either by Court or (2) 
subject to the supervision of the Court. 


Therefore, a voluntary liquidation cannot havo 
the effect ipso facto of putting nn end to an 
attachment already in force under a decree passed 
prior to liquidation. O National Bank op L t i*pku 
India Ltd. v. Shed Manual Bajpai, 10 O. & A L 
R. 115; 11 O. L. J. 349 96g 


Compromise CuHjfcnf decree—Provision to do 
certain acts within specific time — Time, whether 
of essence of contract Execution after expiry of 
time- Laches. 


In a suit for injunction a consent decree was 
passed which provided for the payment by the 
defendant of a certain sum of money and the 
building of a new wall within two months from 
Hie date of the compromise. This was not done. 
Subsequently, the defendant applied to the Court 
offering to pay the money and asking for the con¬ 
struction of the wall : 

Held, that tlie parties intended that time should 
be of t lie essence of the contract, and the defend¬ 
ant was out of Court because lie was a year out 
of time and no waiver or new agreement had 
been proved ; 


( 2 ) that even if time was not of the essence of 
the contract, the defendant could not succeed as 
lie had slept over his rights for so long. 


Per Fawcett, J.—'The Court should act upon the 
principle that the plaintiff in equity is bound to 
prosecute his claim without undue delay, and a 
Court of Equity should refuse to comply* with his 
demands when the plaintiff lias slept upon his 
rights and acquiesced for a great length of time 
B Shankar Sakharam Jagdale v. Ratanji 
Suet, 25 Bom. L. R. 328; 47 B. 607; (1923; A. I. It 
(B.; Ill 226 


Confession, incriminating innocent person—Set- 
ting laic in motion. 


When in a criminal proceeding instituted against 
him, a person makes a confession incriminating 
another person as his accomplice, ns a result of 
which the latter is also involved in the prose^ 
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Confession concld. 


Construction of document— concld 


lion, the responsibility for starting prosecution as 

against him rests on the former. O Badri Shah v. 

Balbhai.dak Singh, 10 O. L. J. 163; (19241 A. I. R. 

(O.) 145 ' 697 

Consideration, small portion of, found without 
necessity, effect of. Sec Custom—Alienation- 

543 

—--— Suit on promissory note — Consideration, 

absence of Burden of proof - Plaintiff, evidence 
of, disbelieved, effect of. See Promissory noth, 
suit ON 464 

Construction of decree- Decree based on 
award. Sec Civil Procedure Com-, O. XXI, r. 19 

281 


-- Ejectment /nun land , whether includes 

ejectment from huts standing on land. 

la a suit for the ejectment of the defendant from 
certain land on which there were some huts, tlie 
Jiuls were not mentioned in the plaint but the 
decree directed khus possesssion of the land to be 
{riven to the plaintiff bv ejectment of the defendant 
therefrom : 

Held, that on a proper construction of the decree 
the defendant was liable to be ejected not only 
from the land but from the huts as well. C 
Jsankndua Math Mookekjee v. Brahmapada Pra- 
Masick, (1923) A. I. R. (C.) 701 191 

Construction of document Acknowledgment 
and promise to pay— Promissory note—Agree¬ 
ment. Sec Contract Act, s. 25 * 77 

-- Ariat, essentials of Marriage settlement 

• - Revocation. See Muhammadan Law—Constkic 
TION OF DOCUMENT 716 


-C. 1 F. Contract Property when passes 

— Bill of lading endorsed to agent of seller, 
effect of. Sec Contract Act, s. 8.*$ 1012 


- Deed of gift Family custom of donor, 

consideration of. 

In the construction of deeds of gift or bequests, 
\lie general test is, having regard to the presumed 
knowledge of local customs by donor or testator 
and the manner of holding property in the com¬ 
munity of the donor or testator and having regard 
to the terms in which they have expressed their 
intention in their deeds of gift or bequests, what 
was their real intention. Generally unless there 
are apt words to indicate that the intention was 
that the property should be held with powers 
larger than usual, it must be taken that the inten¬ 
tion was that the property should be held in the 
usual manner. M Chatiioth Parkim r. Paramhath 
Chathrnkantu, 31 M. L. T. 238; 20 L. W. 11; (1921) 
Ms U\ N. ISO 886 


- Lease, darpatni- -Rent fixed in perpetuity 

— Darpatnidar agreeing to pay any new payments 
levied from patnidar Increase of rent Patnidar, 
whether entitled to proportionate increase — 
Fjusdcm generis, principle of. 


Under a darpatni lease in which the rent was 
fixed in perpetuity, the darpatnidar undertook to 
pay in addition the road cess and public works cess 
and “any other new amount or payment that may 
be fixed and whatever else was payable by the 
darpatnidar according to law.” On a re-settle¬ 
ment of the estate the rent was increased and the 
patnidar sued the darpatnidar to recover a pro¬ 
portionate amount of the increased rent : 

Held, that the darpatnidar was not liable to pay 
increased rent under the lease and the words “any 
other new amount or payment that may be fixed” 
must be interpreted ejusdem generis with the words 
“road cess and public cess,” etc. C Srish Chandra 
Pal Chowdhury v. Dkuendra Nath Sinha Roy 

369 

-Letters of credit, what are. See Banker 

AND CUSTOMER 757 

- Mortgage-deed— Interest, whether charge 

on land-'Mortgagee, remedy of. 

In a mortgage-deed the payment of interest was 
recited as an obligation to be met by the mort¬ 
gagors yearlv. It was further stated that in case 
of default the mortgagee could bring the pro¬ 
perty to sale at any time in order to recover the 
principal and interest and that at any time the 
mortgagors could redeem by paying the principal 
mortgage-money: 

Held , .(1) that the interest was not a charge on 
the mortgaged property and the mortgagor’s were 
entitled to redeem the property on payment of 
the principal amount only; 

( 2 ) that the remedy of the mortgagee was to 
recover the interest due by means of a separate 
suit for sale. L Ramji Lal v . Munshi Lal 24 


- Mortgage-deed- Stipulation to pay arrears 

of rent due from tenants on redemption — Time¬ 
haired arrears , whether payable—Mortgagee in 
possession, duty of- Occupancy rights created — 
Mortgagor, whether entitled to compensation. 

Where a mortgagor makes himself liable to pay 
to the mortgagee at the time of redemption all 
arrears of rent due from the tenants, he should 
be taken to have intended to pay up only those 
arrears which he can himself recover. He cannot, 
therefore, be held liable to pay the amounts of 
any decrees obtained by the mortgagee against 
tenants which have become time-barred. 

It is the duty of the mortgagee in possession to 
take as much care of the property mortgaged to 
him as a prudent man would take if it was-ms 
own. If he, therefore, grants occupancy rights to 
tenants in lieu of nazrana , lie must compensat 
the .mortgagor, and the amount realized . 
him must be deducted from the mortgage amount. 
A Ghasi Ram v. Bhola Nath, 21 A. L. J? o8t>. 

O. A. L. It. 97; (1924) A. I. R. (A.) loi; « £ 

115 ^ 31 * 

- Question of fact or law. 

The interpretation of the terms of a deed is 
question of law. N Tularam v. Sumrati 

-Sale-deed-Agreement to re-convey. Set 

itANsi’EK or Property Act, s. 58 {<?) 


Ti 
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Construction Of Statutes — Illustrations, value 
of. 

In the construction of the text of the sections 
of an enactment it is the duty of a Court of law 
to accept, if that can he done, the illustrations 
given as being both of relevance and value in 
the construction of text. The illustrations should 
in no case be rejected because they do not square 
with ideas possibly derived from another system 
Of jurisprudence as to the law with which they or 
the sections deal. And it would require a very 
special case to warrant their rejection on the 
ground of their assumed repugnancy to the 
sections themselves. It would be the very last 
resort of construction to make any such assump¬ 
tion. The great usefulness of the illustrations, 
which have, although not part of the sections, 
been expressly furnished by the Legislature as 
helpful in the working and application of the 
.Statute, should not be thus impaired. O Agnes 
Harriet David v. Murray «5c Co., Lld., 11 O. L. J. 
459 1 0 2 6 

Contract, executed and executory—Mortgage in 
favour of lunatic, whether enforceable. Sec 
Contract Act, s. 11 955 

-for remuneration to be strictly meruit — 

Quantum meruits, principle of, whether appli¬ 
cable. See Principal and agent 2 87 


-Intention to sell or purchase - Speculation. 

effect of—Contract, whether void. See Contract 
Act, s. JO 578 

•-, ■performance of-Widow, ulienation 

by—Suit by reversioners Compromise— Decree 
upholding alienation conditional on payment ot 
sum of money by widow to reversioners within 
specified time—Time, whether of essence of con¬ 
tract — Non-payment, effect of. 

In a suit by a reversioner to set aside an aliena¬ 
tion by a widow, a compromise decree was passed 
which provided that in case of payment of a sum ot 
money by the widow to the plaintiffs within a tunc 
fixed, the alienation was to be declared valid and 
oil default, it was to be set aside as null and void. 
Two days after the prescribed time, the defendant 
applied to the Court to lie allowed to deposit the 
amount in Court: , , 

Held, that time was of the essence of the coni met 
and that the question of relieving against foiTeitui es 
did not arise in the case and the alienation by l, ‘‘ 
widow must be declared void. M Lu.asi.mau r 
Vknkatarajiana Kao y 50 

- with mutual obligations Parties, rights 

and liabilities of. . .. .. . _ 

Where a contract «•<mb"obligations, a 

party who is unable to perform i •* • f rj"" 
tract cannot exact performance from the ‘ 
party. A Faqik Mahomed i>. Dhagu Khan 


- C. I. F.—Sale of goods - Construction 
jument—Delivery, time for extension ■’ 


of document 
Seller, duty of. See Contract Act, s. M 

Contract Act IX of 1872;, ss. 2, 11. 
Minor . . 945 

- 8 . 11— Mortgage in favour f oflanalic, 

whether enforceable- Executed and cxcci.t.ij 

contracts. 


Contract Act— contd. 


A lunatic or a minor is hot disqualified as 
such to take immoveable property under an exe¬ 
cuted contract and a mortgage executed in favour 
of a lunatic or a minor is enforceable by him. 

The case of executory contracts, however, is 
different and a lunatic or a minor cannot validly 
enter into a contract for sale or mortgage in his 
favour. O Sheoratan Singh v. Kali Ciiaran, 10 O & 
A. L. R. 543; 11 O. L. J. 498 95 5 

-s. 1 6 -Undue influence — Mortgage—Need 

of money -Compound interest — Interest, high rate 
of—Donee from mortgagor s widow, whether can 
object. 

Urgent need of money on the part of a borrower 
does not of itself place the lender in a position to 
dominate his will within the meaning of section 16 
of the Contract Act. 

There is nothing inherently wrong or oppressive 
in an agreement for the payment of compound in* 
terest, nor is the mere fact of the rate of interest 
being high sufficient to raise a presumption of 
undue influence. 

A donee from the mortgagor's widow is not en¬ 
titled to the equities which existed in favour of 
the mortgagor and it is not, therefore, open to him 
to plead that the contract of mortgage is bad for 
undue influence. L Ckiuaxji Lal v. Dost Mahomed, 
(1923; A. 1. R. (L..)C31 995 

_ss. 17, 18. See Fraud 33 0 


_S. 25— Limitation Act (IX of 1008), s. 

JO- Stamp Act (II of 1800), s. 85, Sch. I, Art. 5— 
Acknnwledynunt and promise to pay difference 
between—Consh action of document—Promisstn y* 
note- Agreement. 


Whether a statement contained in a particular 
locnment is a mere acknowledgment within the 
neaning of section 19of the Limitation Act,.or is a 
nomise to puv within the meaning of section 23 of 
he Contract Act, must depend upon the language 
■f the instrument under consideration. 

Defendants executed a document in the following 
erins • Account of money. In the name <>l 
’ananilull Miji and Umer Ali Miji of Xanupur, 
ifoknni Chnndpore. Amount due brought forward 
ihc account of Piinaulla Miji at page 21 of thin 
.ook Ks 3 533 . Interest at the rale of one rupee 
mensem, stipulated time for payment the 
i[until of Kl.udra of the year 1318 IJ. S.:" 

II, hi 1 1 ) that the document contained a promise 
u pay within the meaning of section 25 of this 
.'out met Act ; 

i 2 that the document was not a promissory-note, 
ul" an agreement within tile meaning of Articled 
f Schedule 1 to the Stamp Act. and was not affected 
, v the provisions of section 35 of tliut Act. O 
Wanna Kumar Pal Sanatan Kunda v. Panauli.a 
.... ino?> a T I? (Pi 1551) 77 


__S. 25— Limitation Act (IX of 1008), s. 

10—Decree — Verbal contract to pay amount— 
Contract, whether enforceable. . 

Where, a judgment-debtor, in consideration of 
the decree-holder nut enforcing the decree 
verbally promises to pay the decretal amount at 
eome future date, the contract is valid and enforce- 
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Contract Act— contd. 


Contract Act— contd. 


able in law, even though the decree has by that 
time become time-barred. 

The faot that an acknowledgment of a debt under 
section 10 of the Limitation Act is required to be in 
writing, does not in any way affect the validity of a 
verbal contract such as the above, which is a new 
promise for a new consideration and is a cause of 
action in itself. 

All that is required by section 10 of the Limita¬ 
tion Act is an acknowledgment of an existing debt. 
A new consideration is not required nor is an 
actual promise to pay. C Ibrahim Mallick v. Lalit 
Mohan Koy, 50 C. 5)74; 26 C. W. N. 322; (1024) 
A. I. R. (C.) 388 4 8 9 

- S. 30—\Vayerinn contract—Intention to 

mil or purchase—Speculation, effect of—Con¬ 
tract, u-hethcr void. 


A contract may be unenforceable, if it onlv 
amounts to wager on the rise or fall of the market 
and is not accompanied by an intention to sell or 
purchase goods at a given time and place at a cer¬ 
tain rate. Where, however, there is a real desire on 
the part of the vendor to sell and the buyer to pur¬ 
chase the goods agreed to be sold at the contracted 
rate, the contract is not a wagering contract and is 
enforceable and existence of speculation which 
forms an element in many transactions docs not 
make the contract void. O Naravan Das v. Mahkshi 
L\l, 9 O. & A. L. R. 567 5 7 8 

S. 73 Interest Act [XXXII of Ift.iO), s. 
I Sale of goods-breach of contracts -Damages 
Exchange, rate of, when to he calculated In¬ 
terest, whether can he awarded. 


In a suit to recover the value of goods which 
"■'■re agreed to he paid for “as per home invoice," 
tin- late of exchange for the conversion of sterling 
into rupees should be that prevailing on the date on 
which payment was to lie made under the contract, 
and not that prevailing on the date of judgment. 

Interest may. in such a suit, he awarded to the 
plaint iff. as damages under seel ion 73 of the Con¬ 
tra'! Act. where it is proved that loss has been 
caused to him owing to the defendant's default in 
not making the payment on the due date. 

lu the caseoi an old contract interest may be 
awarded under iho Interest Act, from the timo 
when a demand for payment is made in writing so 
as to give notice to the debtor that interest will be 
claimed from the date of such demand until the 
time of payment. R .Skakook A- Co. r. Finlay* 
Fuming 2 Bur. L. .1. 130; J K. 3351; il!)23i 

A. 1. R. K i 265 291 


/ x 


S. 73, lllus. in' Interest Act i XXX11 of 

s. I Interest, when allowable. 


The claim for interest on a sum of money due 
from one person to another depends upon contract, 
express or implied, or on some rule of law allowing 
ii If there is no contract allowance of interest can 
only be made as a matter of law. 

In the absence of a contract to that effect, the 
only grounds on which a person cun claim interest 
on money due to him from another, when the 
liability for the sum is established, are to lie found 
cither in section 73, illus. (n) of the Contract Act or 


in section 1 of the Interest Act. A Jwala Pra 6 Ad 
v. Hoti Lal, 22 A. L. J. 558; 46 A. 625 1 049 

- S. 74, applicability of—Execution of 

decree— Court executing decree, powers of — 
Interest, whether can be reduced. 

The Court executing the decree must take the 
decree as it stands and has no power to go behind 
it or entertain an objection to the legality of the 
decree. 

The terms of section 74 of the Contract Act are 
not applicable to a decree, and the Court executing 
the decree cannot grant relief in respect of interest 
mentioned therein on the ground that it is penal. 
A Raghunaxdan Prasad Ram v. Ghulam Alauddin 
Beg, 22 A. L. J.464; 46 A. 571 916 

--— ss. 78, 83, 107, 118— Sale of goods, 

subject to inspection and approval—Sale, when 
complete- Resale, right of, when arises—Goods 
answering particular description—Warranty, 
implied. 

Where goods are purchased subject to the con¬ 
dition that they are undamaged and in good travell¬ 
ing condition and subject to inspection and ap¬ 
proval, the sale is not complete till they are inspected 
and approved by the purchaser and till then no 
right of rc-sale arises under section 107 of the Con¬ 
tract Act. 

In the e.ise of a contract of a general nature for 
the purchase of goods known by a certain descrip¬ 
tion, there is always an implied warranty that the 
goods will be such as arc usually sold under that 
denomination and not in a damaged condition. Pat 
Ramdayal Ram Nakaik v. Bhairo Bex Gocridatta, 

1 P. L. R. 308; (1924) A. I. It. 'Pat.) 240; 5 P. L. T. 
558 183 

- S. 83 -Sale of goods- C. I. F. Contract 

Eropet ly when passes—Bill of Lading endors¬ 
ed to agent of seller, effect of—Construction of 
document—Delivery, time for extension of — 
Seller, duty of. 

Whether the property in the goods has passed in 
1 lie case of a C. I. F. contract depends entirely on 
the question whether the seller has parted with the 
control over the disposal of the goods. He may in¬ 
tend to do this if lie endorses the Bill of Lading 
over to the purchaser. But if he endorses the Bill 
of Lading in blank and hands it over to his own 
agent for delivery with instructions that he shall 
not hand it over until tlie goods are paid for, the 
intention of the seller is to retain the disposal of 
the goods under his own control. 

Defendant in Bombay agreed to purchase certain 
goods from plaintiffs in England. Plaintiffs wrote 
to the defendants :— _ # , 

“ In the present state of our market it is im¬ 
possible to guarantee delivery, and it must be 
understood, in case any of the yarns arc a little 
late, there must be no claim for late delivery. 
You can, however, rely on our shipping the yarns 
to time, if this is at all possible." 

To this the defendant replied :— 

“ We note that it is impossible to guarantee 
delivery in the present state of your market. >*e. 
however, hope that you will do your best to o?* 
peditc the shipment as early as you can and will 



GENERAL INDEX. 

Court c-oncld. 


1001 


Vol, 791 

Contract Act— conoid. 

cable us the name of the steamer, carrying our 
goods : M 

Held , that the parties had agreed to extend the 
time of shipment and as no particular period for 
extension was mentioned in the letters, the plaint¬ 
iffs were bound to deliver the goods within a 
reasonable time beyond the contract time. B 
Bank of Morvi Ltd. v . Baerlein Bros., 2G Bom. 
L. R. 155; 48 B 374; (1924) A. I. R. (B.) 325 

1012 

-8. 108, EXCep. I—Sale of goods—Hire 

by vendor — Sale , subsequent , whether passes 
title. 

S made over his buffaloes to the plaintiff in 
settlement of a debt and then hired them from 
him. Subsequently he made them over in settle¬ 
ment of a debt to the defendant. Plaintiff sued 
to recover the buffaloes from the defendant : 

Held , that Exception I to section 108 of the 
Contract Act was not applicable to the rase and 
the plaintiff was entitled to recover the buffaloes 
from the defendant. R Shaung Xyan r. Ko 
Maung, (1923) A. 1. R. (R.) 08 280 

Costs —Practice—Original Side—Costs to several 
respondents—Order, meaning of. Set Practice - 
^Original Side 704 

—- Wrongful detention—Measure of dam¬ 
ages—Extravagant claim. Sec Tort 245 

Court, act of —Election petition—Deposit of money 
- —Delay in payment—Unforeseen cause ~ Limi¬ 
tation Act (IX of 19US) t s. -5, application of. 

Where a person who is bound to pay money 
produces the money in Court and complies with 
the rule which requires him to take out challan 
anl pay the money at a different place and there 
is a delay in the actual payment of the money 
into the Treasury or Bank owing to reasons 
beyond the control of the person making the 
payment, the payment must be deemed to have been 
made on the date the money is produced and the 
challan obtained. 

The rule of law that nobody should be preju¬ 
diced'by an act of Court or of its officers is one 
of universal application and does not depend 
upon section 5 or any other provision of the Limi¬ 
tation Act. 

The election to a Taluk Benin • held on Olh 
May 1922. The Court was closed for the vaca¬ 
tion of JItli May ami re-opened on 17th .Inly. 
The period of II days allowed for presentation of 
election petitions expired during the vacation and 
the petitions were presented on ]7lh July, the 
re-opening day, with the necessary Lodgment 
Schedule for the requisite deposit. The challans 
wore issued late in the day. The Treasury 
Officer was at that time absent from his place 
and it was too lato to make the payment to the 
Bank. The next day on account of a jutka 
accident and a delay of an hour by the Treasury 
Officer, the money could not be paid. The money 
was, however, paid on the 19th : 

Held , that, in the absence of any negligence on 
Jno pan of the petitioner, ilit: payment mu:t be 


held to have been made in time. M Gopala- 
krishxa Pill a i v. Kuxjithapatiiam Pillai, (1923) 
M. W. N. 811; 18 L. W. 844; 45 M. L. J. 849; 
(1924) A. I. R. fM.) 324; 33 M. L. T. 10G; 47 M. 

543 651 


-, appellate, general powers of—Powers, 

whether may be exercised in favour of defeated 
cross-appellant—Cross-appellant, whether can 
file cross-objections. See Civil Procedure 
Code, O. XLI, rr. 22, 38 670 

- competent to execute decree —Transfer 

of jurisdiction—Objection taken to jurisdiction 
in appeal, whether can be entertained. See 
Civil Procedure Code, ss. 21, 37, 38, 39 806 

-. discretion of—Document, admissibility 

of—Objection before Appellate Court - High 
Court whether will interfere. Sec Civil Pro¬ 
cedure Code, O. XLI, k. 2 1029 

--—, duty of—Privy Council record. See 

Oudh Rent Act, s. 107(4 250 

-, duty of, to record reasons—Additional 

evidence, admissibility of. See Civil Procedure 
Code, O. XLI, u. 27 408 

-, inherent power of--Application bevoncl 

time, admission of. See Civil Procedure Code, 

s. 151 997 

-, inherent power of—Judgment signed 

—Alteration of order. Sec Civil Procedure 
Code, s. 151, O. XX, u. 3, O. XXI, it. 53 (G) 

900 


—, inherent power of—Security for costs-* 
Transfer of one of several plaintiffs to category 
of defendants-- Future costs. See Civil Proce¬ 
dure ( 'ODE, <), 1. RK. 2. 10 298 


inherent power of Wrongful appoint¬ 
ment of Receiver - Restitution. Sec Civil Pro¬ 
cedure Code, ss. Ml, 151 724 


-, leave of, whether necessary-Property 

situate outside original jurisdiction, whether 
ran be investigated. Sec Lk r vers Patent (Bom.), 

cl. 12 780 


- , original jurisdiction of Ex parte decree 

against some defendants Appeal by contesting 
defendants subsequent application by absentee 
defendants to sei aside decree. See Civil Pko- 
* f dure ( Jodi ( > IX, k. 13 381 

-, power of, lu interfere -Order directing 

removal of encroachment. Sec Punjab Munici¬ 
pal Act, s. 175 8 


-, when can decline to adjudicate. See 

Provincial Insolvency Act, s. 4 3 22 

-whether can refuse application - Sum¬ 
monses to witnesses, party, rigli; of to—Applica¬ 
tion made at late stage. Sc c Civil Procedure 
Code, 0. XVI, r.. 1 143 
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Custom-coutd. 

—, local incidents and proof of— Hundwa 
restate, whether nnder-tenure of Kharakpur — 
Alienability. See C»hatwali tenure, incidents 

<*’ 825 

. question of—Appeal, second- High Court, 
1 ower of. Sec Civil Procedure Code, $. 100 

134 

-, question of—Certificate, refusal to grant 

Procedure- Appeal, second. See Punjab 
Courts Act, ss. 11 [c), II 488 

Right to cut trees Zemindar, position of 
1'nerpur Jngir. See Jaciir land 819 

-Trees, right to transfer— Wajib-nl-arz, 

entry in, construction of. See Landlord and 
tenant 542 

Abadi Ryots, right of, to transfer site 
nt house Man/. a Dotiana % Mnzaftdrnago i Dish ict 
-—Laches of some co-shameffect of. 

A custom which permits a raiyal in a village to 
transfer not only the materials of his house hut 
also the site on which the house stands can he 
recognised only when there is absolutely clear 
evidence to that effect. 

No such custom prevails in Mama I>a liana in 
the iMuzafiarnagar District. 

Where some of the co-sharers have neglected to 
take steps to avoid transfers made by people who 
are nothing hnt taiyats in the village, their laches 
cannot affect the rights of tho other co-sharers in 
the village. A Am Husain v. Sykd Mazahiu Husain, 
(1924) A. I. R. (A.) 177 134 

-Adoption - Succession to adopted son — 

Daughter of adopted son , whether takes in pre¬ 
ference to collaterals of adaptor . 

The adoption of a son or the appointment of an 
heir under the Customary Law of the Punjab is 
usually intended to make provision for succes¬ 
sion to the adoptive father’s property after his 
death, and does not operate as a gift of the pro¬ 
perty in favour of the adopted son. 

In each case a deed of adoption must be con¬ 
strued according to its language and in the light 
nf attendant circumstances and no hard and fast 
rule can be laid down on the subject. In some 
cases a deed of adoption may woll he construed ns 
a d« 2 d of gift while in others a gift inter riros 
may not he contemplated, and the adoptive father's 
intention may simply he eon lined t - > the appoint¬ 
ment of the adopted son as his heir, who would, as 
such heir, succeed to his property after his death. 
L Nathal v. Dhax Kaur 115 

Alienation, by female Reversioner, 
remote, whether can challenge. See Hindi* Law - 
Custom 497 

- by male proprietor—Necessity 

—Antecedent debt — Alienee, duty of Decree 
against minor , effect of — Consideration, small 
po) lion of; found without necessity, e ffect of. 

It is not the duty of an alienee from a male 
proprietor who advances money for the payment 
of first antecedent debts of the alienor to see to 


Custom— contd. 

the application of the money or to find out 
whether the whole of the money due to tlic antece¬ 
dent creditor was actually paid. 

Where a decree is in existence against an alienor 
the payment of that decree constitutes valid 
necessity for the alienation of ancestral property. 

Where the amount of consideration for an aliena¬ 
tion by a male proprietor which is found to be 
without necessity represents only a small portion 
of the entire consideration, it is not necessary to 
convert the sale into a mortgage. L Balbir Singh 
r. (voniXD, <1923* A. I. R. <L.) 532 543 

- Alienation by widow Necessity proof, of 

- Decree ex parte against widow, value of. 

The mere fact that an ex parte decree has been 
obtained against a widow by a creditor does not 
of itself amount to evidence of legal necessity for 
ihe amount of the decree so as to justify an 
alii nation by the widow of her husbands estate. 
L Bariam SfNCiii /*. PiiAC.ou Mal, 5 L. L. J. DO 

506 

Necessity -Insi debl, what is 
• Debt incinred to prosecute abduction case. 

A just debt incurred by n male proprietor for 
a necessary purpose is always binding on his 
estate irrespective of the income and means of 
the alienor. 

A just debt is a debt which is actually due and 
is not immoral or illegal or opposed to public 
policy and is not contracted as an act of reckless 
extravagance or wanton waste or with the 
intention of destroying the interests of the rever¬ 
sioners. 

A debt incurred to prosecute a case under sec¬ 
tion 108 of the Penal (’ode may reasonably be 
regarded as necessary. L AxokhSixgh v. Sapcran 
biNGH, (1923) A. I. R. (L.) 060 980 

- Reversioner, remote , locus standi 

of, to challenge alienation. 

An alienor had three minor sons living. His next 
immediate reversioner brought a suit to challenge 
the alienation on the ground of want of considera¬ 
tion and necessity: 

Held, that the plaintiff had only a bare possibili¬ 
ty of succession to the alienor and had, therefore, 
no locus standi to maintain tlie suit, which must 
be dismissed sis speculative. L (JtRDHARi r. Mam 
Ohand, 6 L. L. J. 22 1 442 

-- Will—Ancestral property--Soil¬ 
less A wans or Kot Sarang, Tahsil Talaaang. 

A sonless Awan of Kot Sarang in Tahsil Tala- 
gang is not competent to make a testamentary 
disposition of his ancestral estate. L Rakiii £ 
Baza, 5 L. 31; (1921) A. I. R. (L.) 152 743 

-Ancestral property— Property acquired 

by purchase. 

Land ceases to b? ancestral if it comes into the 
hands of an owner otherwise than by descent or 
by reason merely of his connection with 
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common ancestor, for instance, by purchase from 
a collateral. L Nagixa Singh v. Jiwax Singh 

107 

- Ancestral property, what is-Land 

purchased from collateral, whether an<<.i*tio!. 
Land ceases to be ancestral if it comes iut«»tho 
hands of an owner otherwise than !»v descent or 
by reason merely of his connection with the com¬ 
mon ancestor. Therefore, land |>uroha>cd from 
collateral although ancestral in the hands of tIn- 
latter ceases to be ancestral in the hands of tin- 
purchaser. L Ghaxia r. 1*11 (."Max Singh 170 

-- Hindu widow, position of Suoces>ion. 

See Trusts—Succession 8 91 


PreremptiOH -Wajib-ul-arz, 


entry in, 

construction of —Shurknyan shikmi, meaning of. 

An entry in a wajlb-ul-dr. provided i!iu r tin- 
occasion of a transfer, the lirst right to take tie- 
property would be given to " slnuk'n/an shikmi 
and that, if they declined, an oiler should be made 
to the other proprietors of the thok or mahal 

Held , (1) that the primary idea underlying the 
words shikmi was inclusion, that is to say, the 
shurkayan shikmi must, in some way or other, be 
connected with the vendor by reference to inclu¬ 
sion in something which contained them both, 
e.g , a khata ; 

(2) that, therefore, Ilio expression shurkayan 
shikmi meant those proprietors in the tlmk «»r 
mahal who were proprietors in the same khata 
witli the vendor. A Sharif Ahmad Aj.vrp ». 
Muhammad, 40 A. 118; <192h A. 1 R. A.j .473 612 


-Wajib-ul-nrz, entry in, ift/fi * 

pretation of Mahal including shares in differ¬ 
ent villages - Co-sharers in fhoks, position of. 

A certain mahal included shares in sixteen 
different villages, and a single wajib-ul-arz was 
drawn up for the entire mahal. The pre-emptive 
clause of the wajib-ul-arz placed persons entitled 
to claim pre-emption in three categories, viz., near 
co-sharers, co-sharers in the same thole as the 
vendor, and co-sharers in thokc other than that of 
the vendor: 

Held, (1) that for purposes of pre-emption the 
whole mahal must ba treated as a single unit and 
every thok appertaining to the mahal in whatever 
village it may be situated was a thok of the 
mahal ; 

(2) that under the third clause of the wajib-ul- 
arz no preference was given to co-sharers wlu 
shared in the proprietary rights in thoks other 
than that of the vendor but in the same village 
U9 the vendor, as against co-shirers in \ thoks othei 
than that of the vendor situated in dinorent 
villages. A Raoiiuxandax Sissh v. Mulak Ra» 
Sikoh, 21 A. L. J. 84; fl923» A. I. R. (A.) 2oo 

470 


-Wajib-ul-arz, entry in, value 

of—Rebuttal. 

An entry in a wajib-ul-arz is by itself goo i 
prima facie evidence of the custom ol pre-emption, 


Custom —conoid. 

and it is not necessary to corroborate a wajib-ul- 
arz by proof of instances in which pre-emption 
has been allowed. On the other hand, the evidence, 
afforded by the wajib-ul-arz may he rebutted by 
convincing evidence which satisfies flic ('curt 
that in fad the wajib-ul-aiz cannot reasonably ho 
treated as a record of custom. Such evidence may 
be found in the language of the document itself 
or there may be external evidence-. A Shkk 
Muhammad Kiiav v. I'akihh Lai., 21 A. L. J. 801; 
l(> A 17; 1021 A I. R A. 271 41 

Shamilat land, whether accessary to pro- 
pi ictm y bidding Sale of pioprictary land, 
whether includes shamilat dining District , 
i Hinges of, tide applicable /«». 

The rights of proprietors in the shamilat of a vil¬ 
lage aic n«>t a noiv accessory to the land separately 
held by them and the onus lies on a purchaser of 
i ! ••ri- ':»c I mi i i » . how that •: r ib w o him included 
a share in the shamilat. 

Tli c shamilat lands villages in the dliang Dis¬ 
trict were clearly defined at the Settlement of 
isjfi, an<l alienations of proprietary land in villages 
in that District subsequent to 18jl> should not. in 
the absence of evidence to that effect, he held t*> 
carry with them rights in the /shamilat of the 
village L Const) Ham v. Ali Mohammad 84 

Succession Collates ah. right of, nature 
of Suit l>!i one collateral for whale estate, whe¬ 
ther maintainable l.imitation Burden of proof 
Register of Births, entry in. value of Appeal, 
second rinding of fart based <ni wrong princi¬ 
ples, whether binding 

The right of the collaterals of a deceased person 
to succeed to his estate under the customary lav. 

U not a single indivisible right, so as to give each 
collateral a right of action for the whole estate; 
each collateral is entitled to sue only for his own 
share of the estate. 

Semble : Where in arriving at a finding of far 
the lower Appellate Court has infringed rules and 
maxims laid down bv the High Court and has 
decided the question on wrong principles as to the 
,inantum of proof, the finding of fact may ba chal¬ 
lenged in second appeal. 

A plaintiff must prove affirmatively and clearly 
that his suit is within time. 

A mere entrv in a Mirth Register that n son was 
horn to a man of the name of the plaintiff's father 
does not necessarily prove that the entry relates to 
the plaintiff. L Puem Das r. Sarhaland, (.1923) A 
I R. (L.) -11 211 

Damages, claim for -Short delivery of goods — 
Loss - Burden of proof -Notice, whether ne:?s- 
sary. See Railways Act, s. 77 602 

_. suit for Damage caused by action of 

Canal Odioers - Limitation. See Northern India 
Canal AXD DBAINAGS Act, ss. G. 15, 5S 20B 

-—, suit for L os of goo 'o- Risk note, Form 
M -Notice to Railway. Se- Railways Ac-, ss. 72, 

77,110 428 
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Damages—conoid. 

-suit to recover—Damages caused by con- 

at ruction of canal Limitation. »s'ee Limitation’ 
Act, Sch. I, Art. 2 185 

Decree, a gainst minor, effect of Consideration, 
small portion of, found without necessity, effect 
of. .bee Custom — Alienation 543 

--based on award - Execution, whether can 

lie refused on non-payment of Court-fee. Sec 
Execution of decker 489 

--, compromise — Execution of decree - 

Decree, whether can bo quest toned. See Execu¬ 
tion or decree 891 

-, com promise — Matter tore ign to suit in- 

eluded Execution Intrust l*nwer of Court 
Civil Procedure Code i.lcf I’ of P.IOS) % s. lol , 
a p plica don of. 

In a suit for specific performance of a contract 
for sale, the pirties came t«> an agreement under 
which the plaintiff agreed to purchase certuiu 

• ilher property of tin* defendant as well. The 
nompromis? was accepted by the Court and em¬ 
bodied ilia decree. Subsequently, the plaintiff 
sought I > avoid purchasing' properly not subject- 
matter of the previous suit and urged that he was 
not bound by that porlion of ilie decree : 

Held , (1) that the compromise must be taken as 
a whole and each part of it treated us eonsidera- 
tion for I he ot her ; 

( 2 ) that even if the agreement relating to the 
noperty not subject-matter of the suit could not 
awfully form part of the decree, once it had been 

so made a part, the person bound by the decree 
could not object to that part as being’ not binding 
on him ; 

(3) that, in any case, the Court had inherent 
power to prevent abuse of its own process and as 
the act iou of the decree-holder in executing only 
a portion of it would cause damage to the judg¬ 
ment-debtor, the Court would not permit him to 
do so. O Muhammad Yasin Ai.i Kuan* v. Am 
Bahadur, 10 O. L. J. 113; (11)21; A. I. R. (Od 230 

685 

-, consent - Executing Court, powers of. 

See Dekkiian Agriculturists’ Relief Act, s. 13 B 

553 

* -, construction of Decree against joint toit- 

feasnrs , nature of Xon-executaljle decree At¬ 
tachment of suit Death of defendant - Sons, 
appointment of , as ley'll representatives Major 
and minor sons - Guar dian ad litem, omission to 
appoint —Decree against major defendants , whe¬ 
ther legal—Civil Procedure Co le i.-icf V of H)0i>) 9 
0. XXII, r. J h O. XXXII , ?*?*. 5, J,. 

A decrc3 for recovery of possession against a 
number of joint tortfeasors is a joint decree, in¬ 
separable and undivisible. 

A Court should not pass a decree which cannot 
be given effect to. 


Decree—could. 

Plaintiffs sued for recovery of possession of 
certain plots of land against seven defendants alleg¬ 
ing that they had been dispossessed by defendants 
1. 6 .and 7. The First Court declared the 
plaintiffs' title to two plots but dismissed their 
claim for possession, which, however, was decreed 
on appeal. It appeared that defendant No. 1, 
having died during the pendency of the appeal 
bis heirs were brought on the record but that five 
ol these heirs were minors and no steps were 
taken for their proper representation. The Appel¬ 
late Court passed a decree against the major 
defendants and declared that the minors would not 
be bound by this decree as they were not properly 
represented in the appeal. The other defendants 
appealed to the High Court : 

^ Held, that I he appeal before the lower Appellate 
Court could not proceed in the absence of the re¬ 
presentatives of the decased defendant and no 
decree could be made under the circumstances. 
C Nkyajaddin i\ Akamat Ali 365 

— by consent Provision for payment 
by instalments and execution of decree in 
default Decree, whether merely preliminary 
Decree, execution of. See Mortgage suit 418 

y— directing execution individually-Appli¬ 
cation for joint execution Application, whether 
in accordance with law. See Limitation Act, 
Sen. I, Art. 182, cl. (5j 880 

-y, ex parte, against widow, effect of -Custom 

Alienation by widow- Necessity, proof of. 
See Custom- -A lien at ion iiy widow ’ 506 

-y, cx parte - Agreement to withdraw appeal 

- Failure to act upon agreement— Prosecution of 
appeal Decree, whether fraudulent. See Fraud 

330 

-—, ex parte —Appeal, grounds of—Summons, 

service of, whether can be questioned. See 


Civil Procedure Code, O. IX, r. 13 506 

--- t ex parte Appeal, whether lies— CroaE- 

objections, point, whether can be taken in. See 
Civil Procedure (’ode, O. IX, u. 13.0.XLI, 
r. 22 968 

—, ex pnrle, application to set aside* Dismis¬ 


sal for default Appeal. See Civil Procedure 
Code, s. Ill, O. IX, r. 13,0. XL1II, R. 1 323 

— for damages—Civil wrong by Hindu 
father Benefit to family property--Sons, whe¬ 
ther bound Immoral or illegal debt. Sec 
Hindu Law—Mitakshara " 1036 

-for dower, sale of—Time of essence of 

contract. See Transfer of Property Act, s. (> 

tc) 214 

- for injunction, stay of Decree declara¬ 
tory in part , effect of. 

It is no bar to the stay of execution of a decree 
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Decree— coneld. 

for an injunction pending the disposal of an appeal, 
that a part of the decree appealed from is declara¬ 
tory in character. M SONACHALAM PiLLAI V. Kl'MARA- 
vklu Chbttiar, 40 M. 1 i. J. 1.18; (192D Al. W. X. 
1157; 19 L. \V. 427; 17 M. 310; (11)24) A. 1. R. <M. 
507 109 

-for possession Execution, application for 

—Dismissal in default —Application for ascertain¬ 
ment of mesne profits, whether barred. See 
Civil Procedure Cook, O. XX, u. 12 635 

- of small cause nature—Order for execu¬ 
tion —Second appeal , if competent Erroneous 
decision— Hcf usal to exercise jurisdiction - Revi¬ 
sion . 

No second appeal lies against an order for the 
execution of a decree passed in a suit of tin* nature 
of a small cause of value below Rs. f> 00 , but the 
petition of appeal may be treated as a petition in 
revision. 

Where a decision is so palpably erroneous as to 
amount almost to an improper refusal to exercise 
jurisdiction, as, for instance, where the Court 
refuses to execute a decree as time-barred, while 
the decree is not so barred, the High Court will 
interfere in revision. A Sirajman Cn.\vmv. Anjork 
Siickcl, 21 A. L. J. 8(11; 9 O. & A. L. It. 1 81); Id 
A. 73; (1024; A I R (A.; 263 605 

— -, preliminary— Suit for settlement of 

accounts—Appeal by defendant against whole 
decree- Court-fee payable. See Court Fbks Act, 
s. 7, CL. (4; ‘ 92 3 

— -Proceedings necessary to ascertain set¬ 

off—Decree, whether declaratory. See Limitation- 
Act, Art. 182 477 

— -, whether fraudulent—Fraud—Agreement 

to withdraw appeal— Failure to act upon agree¬ 
ment—Prosecution of appeal Ex pa/te decree. 
Sec Fraud 330 

Defamation - Complaint to public servant -Good 
faith, absence of Privilege. 

Communications addressed in good faith to per¬ 
sons in public position for the purpose of giving 
them information to be used for the redress of 
grievances, the punishment of crime, or theseeu- 
rity of public morals, are privileged, provided the. 
subject-matter is within the competence of the 
person addressed ; where, however, the communi¬ 
cation is not made in good faith and is unfounded, 
malice in law must be presumed and the privilege 
disappears. The person complained against is. in 
6\ich a case, entitled to sue the person making the 
communication for damages for slander. 

Obiter: Even where a complaint is filed in a 
Criminal Court and is afterwards dismissed, a 
suit for damages for malicious prosecution is in 
certain circumstances maintainable, because the 
privilege is qualified and not absolute, and there 


Defamation— tonchl. 

is no protection unless flie case comes within the 
qualification attached to the privilege. A Hixdesii- 
w ar i Prasad Tiwari v. Hanuman Prasad Tiwaiu, 
22 A. L. J. 65; (1921 A. I. R. <A.; 115 640 

DEFINITIONS I - 

Act. meaning of. See Provincial Insolvency 
Act, 11)20, s. 53 395 

Agricultural land, lea garden, whether. See 
Punjab Pre-emption Act, 1905, s. 3 ill 946 
Ala and Adna maliks. See Custom 91 
Animus Momendi, not proved. See Divorce 

Act, 186H. s. 2 719 

Case meaning of. Sec Civil Procedure Code, 
19US, s. 115 168 

Cause of action, meaning of. Civil Pro¬ 
cedure Ode. 1908, O. II, r. 2 755 

Cultivable, meaning of. See Madras Estates 
Land Act. 1908, s. 3 (IIP 718 

Ejusdem generis, principle of. See Constuction 
OK DOCUMENT 369 

Hundi, negotiation of, meaning of. See Civil 
Procedure Code, 190S, s. 20 u*i 800 

In accordance with Law. see Limitation 

Act. 1908, Art. 182, cl. (5; 880 

Justertil, plea of. See Ciiota Xac.pur Tenancy 
Act, 1908, s. 177 601 

Litigating under same title, meaning of. 
See C. P. Land Revenue Act, 1917, s. 80 


621 

Lis pendens, doctrine of, applicability of. See 
Burma Laws At r, 1898, s. 13 729 

Loss, meaning of. See Railways Act, J890, 
s. 72 126 

Mohtamim’s rights, nature of. See Pre¬ 
emption 327 

Matters before the Court, scope of. See 
Evidence Act, 1872, s. 3 609 

Nominate, meaning of. See Last Indian 
Cotton Association Ri les, r. 12 769 

Order, meaning of. See Practice 704 

Other sufficient reason, meaning of. See 


Civil Procedure Code, 1908, (). XLVH, r. i 

745 

Person aggrieved, creditor, whether. See 
Provincial Insolvency Act, 1920, s. 53 395 
Purchaser, whether includes trustee. See 
Provincial Insolvency Act, 1920, s. 53 888 

Quantum Meruit, principle of, whether ap¬ 
plicable. See Principal and aoent 287 

Ralyati land, definition of. Sie Madras Estates 
Land Act, 1908, s. 3 (10) 718 

Running train, what is. See Railways Act, 
1890, s. 72 42 8 

Shurkayan shlkml, meaning of. Sec Custom 
Pre-emption 612 

Valuable consideration, meaning of. See 
Provincial Insolvency Act, 1920, a. 53 888 

Dekkhan Agriculturists* Relief Act (XVII of 
1879), S. 15 B— Consent decree—Executing 
Court , power* of. 

In the case of suits falling under clauses (y) 
and ( z) of section 3 of the Dekkhan Agriculturists' 
Relief Act, an agriculturist, if the decree is a 
consent decree, can apply to the Court for an 
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Dekkhan Agriculturists’ Relief Act— conoid. 

order under section 15 B to "rant instalments in 
execution not provided for in the decree. 

Section 13 I? <>l‘ the Dekkhan Agriculturists' 
Relief Act floes not make any exception in the 
case of consent decrees. The fact that a decree 
is a consent decree does not limit tlie powers of 
tlie Cnuri, which can in proper cases substitute 
system <*1 instalments to direct sale. S Sanhatmal 
Limram r. Jan Mahomed Gulam Khan, 16 S. L. 
K. 2150 5 53 


SS. 43, 45 - Coneil in tor. appoint ment of 
as arbitrator—Agreement to refer not reduee*l to 
writing Award , whether valid—Appeal —Suit 
to enforce award — Procedure . 


A mortgagor of certain property assigned his 
rights to the plaintiff who applied for a certificate 
under the Dekkhan Agriculturists* Relief Act. 
Wncn the parties appeared before the Conciliator 
they agreed that the matter should be settled by 
arbitration and appointed the Conciliator ns their 
arbitrator who made an award the same day. 
The plaintiff's application for tiling the award 
having been dismissed lie filed tlie present suit 
for enforcing his rights under t he award: 

Held , (1; that the absence of any writing referring 
the matter to arbitration did not affect the 
validity of the agreement evidenced by the award; 

(2) that in view of the provisions of sections 13 
to 15 of the Dekkhan Agriculturists' Relief Act 
the award could not be treated as a valid award; 

(3) that it was not open to the plaintiff to treat 

the award as affording a-distinct and separate 
cause of action to be dealt with according to the 
ordinary rules applicable to a suit based on the 
award. B Sakharam Maiu’ti t\ Rajmal Girdiiari- 
lal, 25 Bom. L. R. 52; (1923) A. I. R. (B.) 173; 17 
D. 298 179 


Divorce Act (IV of 1869), ss. 2, 7— Domicile 
of origin English—Domicile of choice % acquisition 
of — Requisites - Animus Moniendi not proved — 
Jurisdiction to grant decree nisi. 

Courts in India are bound by the provisions of 
section 7 of the Divorce Act, notwithstanding the 
provisions of section 2 of the Act, and their 
jurisdiction to grant divorce depends upon domi¬ 
cile asunder the English Law. 

Domicile of origin cannot be lightly shed and 
the onus lies distinctly on the person wanting to 
do so that he lias in its place acquired a domicile 
of choice. A domicile of choice can only be 
acquired by residence coupled with an intention 
of permanent or indefinite residence, mere resi¬ 
dence by itself being insufficient. 

A soldier with an English domicile of origin 
obtained employment in Burma on discharge from 
the army. He was married in Burma and his 
children were also being educated there. After 
residing there for about 11 years he lost his 
appointment in Burma; lie returned to England 
and from there went to Barbados whore he was 
in service for about a year when lie returned to 
Burma to his former appointment. He presented 
a petition for divorce and the question was whe¬ 
ther the Court had jurisdiction to grant the decree; 


Divorce Act—concld. 

J7eld, that his return to Burma was due to the 
opportunity of employment and did not arise from 
a firm and lixed intention of making Burma his 
home and that this in itself being no proof of the 
fact that he had acquired his domicile of choice, 
the Court had no jurisdiction to grant the divorce 
sought. R Jones v. Jones, 1 Ii. 705; (1924) A. J. R. 
(It.) 193 719 

Easement— Agree ment not to block window —• 
Dim i nut ion of light and air - Servient owner , 
position of. 

The owner of the servient tenement is permitted 
to reduce the access of light and air to the domi¬ 
nant tenement provided lie does not diminish the 
light and air so as to make it less than the owner 
of the dominant tenement requires for the 
ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind 
having regard to the locality and surroundings. 

One party to a suit agreed that he would not 
block up a certain window in the house of tlie 
other party and the suit was compromised. Subse¬ 
quently, the first party erected a shed which 
diminished the light and air of the window of the 
second parly but still sufficient was left for the 
purposes for which the room was used. In a suit 
for injunction by the second party who urged 
that the agreement was absolute in its language: * 
Held , that upon a true construction of the 
agreement it had no such character, and under it 
the plaintiff obtained for his window nothing 
more than the character of an ancient light and 
his suit must fail. A Gur Prasad Mukerjt v. 
Bishun Dut 349 

Easements Act (V of 1882), ss. 59, 60— 

License - Work of permanent character—Trans* 
fer by grantor Revocation. 

Where a licensee acting under the license has 
created a work of a permanent character on the 
land, the license is not revoked by the transfer 
of the land by the grantor to another, nor can 
the transferee claim compensation from the licensee. 
N \ I THAI, das Marwari v. Go.ma, 20 N. L. R. 60 

173 

East India Cotton Association Rules, rr. 42, 

43 — "Nominate." meaning of—Objection to 
nomination. waiver of - Representative of mem¬ 
ber. firm whether can act as umpire—Award 
made by umpire without hearing parties, validity 
of—Award made after expiry of ten days— 
Extension of time— Exclusion of Sundays and 
holidays — Construction of rules—Practice of 
Association, whether relevant. 

The word “nominate'' in clause B of rule 43 of 
the Pules of the East India Cotton Association 
means “finally appoint," that is, when the arbi¬ 
trator has accepted the appointment, nnc tneie 
can be no effective nomination of an arbitrate 
until he agrees to act as such. 

Where the appointment of an arbitrator is open 
to objection under the rules, but the parties 
appear before him and raise no objection to 
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concld. 

appointment, they must betaken to have accepted 
the appointment and to have waived the objeeti m. 

A representative nominated by ;» linn, which is 
a member of the East India Cotton Association 
Ltd., to act as an arbitrator is eligible to act as 
an umpire within the meaning of clause A ot rule 
43 of the Rules of the Association. 

The expression “purposes of arbitration in rule 

42 (a) of the Rules of the Hast India Colton 
Association Ltd., is comprehensive enough 
include acting as an arbitrator or as an umpire, 
within the meaning of clause A of rule 1.1 

An award made by an umpire without giving 
notice to the parties and without giving them an 
opportunity of being heard is invalid, but where 
a party fails to take objection to the validity ot 
the award on the ground of absence of notice, 
before the Appeal Commit tee, the objection must 
be deemed to have been waived. 

The provision as to the extension of time for 
making an award contained in clause A of rule 
13 of the Rules of the East India Cotton Associa¬ 
tion Ltd., applies only to arbitrators and not to 

umpires. . % 

Under sub-clause ur> of clause B of rule *.», 
an umpire is bound to make his award within ten 
days from the date of his appointment. If lie 
fails to make his award within that period, tin- 
result is that the arbitration is completely 
superseded, and the arbitrators have 
appointed fresh and the arbitration must com¬ 
mence de novo. 

Where the language of a rule is unambiguous, 
the practice of the Association is not relevant t«» 
the construction of the rule, nor can the rule oe 
construed in the light of the practice contrary t*> 
the plain meaning of the words used. 

The provision contained in rule 58 of the Rules 
of the Bast India Cotton Association Ltd., as to 
the exclusion of Sundays and holidays in com¬ 
puting any period of time prescribed under the 
rules is not applicable to periods fixed under 
r. 13. B CiiATrumii J r. Dbokakas, 25 Bom. R. 
R. 84; (1924) A. I. R. (Bd 370 7 6 9 

Ejectment- Agra Tenancy Act, s. 71 ) (’oust ruc¬ 
tion- Tenant, remedy of. See Agra Iknancy 
Act, s. 79 566 


--decree against non-occupancy tenant 

Civil suit to be declared grove-holder, whether 
maintainable—Jurisdiction of Civil and Revenue 
Courts. See Agra Tenancy Act, s. IGi *oU 

-from land whether includes ejectment 

from huts standing on land. See Construction 
OP DP.CRR2 191 

-Notice to quit when should expire. See 

Transfer of Property Act, s. 106 957 

- suit for-Trespasser-Co-sharer landlords, 

somi, whether can sue—Person ruronjly claiming 
to ht heir of occupancy tenant 


E jeetment—conoid. 

The principle that in a suit for the rqcctment 
of a tenant from a joint holding all the co-sharers 
nm.st act jointly or obtain partition is not appli¬ 
cable to :i case where the defendant is not a tenant 
bni a trespasser. 

Where on the death of an occupancy tenant a 
person claiming to be his heir gets into posses¬ 
sion of the lands of the tenancy and it is found 
that he is not entitled to succeed to the deceased 
tenant under section 59 of the Punjab Tenancy 
Act, he is in the position of a trespasser and can 
be ejected at the instance of a co-sharer landlord 
from lands appertaining to the share of the latter. 
L Lkkha r. Bhant, (1923) A. I. R. <L. 617 182 

-, suit for, whether maintainable—Tenant 

holding over—Second lease, execution of. See 
Bengal Tenancy Act, ss. 21, 17 648 

Election petition— Deposit of money- Delay in 
payment I ’nforeseen cause I .imitation. Sec 
< V>l/RT. vt or 6 51 

Estoppel, doctrine of. whether applies Uncoi fi¬ 
tted adjustment of decree, whether can bo re¬ 
cognised—Fraud of decree-holder. See Civil 
Procedure Cook, O. XXI, u. 2 89 

-Judgment when operates by way of 

estoppel. See Judgment 520 

-Lease taken by pre-emplor from vendee 

Acquiescence Pre-emption, suit, for— Parti¬ 
tion proceedings, participation in. See Pre¬ 
emption, SI* IT FOR 140 

-— Tenant in possession - Kabul iyat in 

favour ot third party. See Evidence Act, s. 11G 

371 

- Transfer of immoveable property lie port 

to lien nuc Surveyor signed bu transferors 
heirs Transferee in possession -Heirs, whether 
can deny transferee's title. 

PlaintiITs, the children of SM by PK sued to 
recover possession of land from the widow of one 
PC tin* son id SM by her second husband PY al¬ 
leging that on the death of PY a partition was 
effected and PC had received his share separately. 
It appeared that the land in suit had been 
transferred by SM to PC and her report of the 
transaction for the Revenue Surveyor with a view 
to mutation of names in tlie oilicial records was 
signed by the plaint ills: 

Held, that as the plaintiff had 6tood by with 
full knowledge of tho transaction and had allow¬ 
ed the land to stand in the name of PC they 
were, under the circumstances, estopped from 
deriving his title. R Ma Siiin ?\ Maing Hman, 
1 R. C51; (1924) A. f. R. *R.) 102 579 

Evidence, absence of Conjecture- Finding of 
fact Appeal, second. See Appeal, second 970 

-admissibility in- Division of status— 

Dicument containing list of properties failing 
t > each share— Registration, whether necessary. 
See Registration Act, s, 17 
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Evidence Act— contJ. 


-- Copy of statementi admissibility of —0/>- 

jection , whether can be taken in appeal—Mercan¬ 
tile contract - Time, whether of the essence of 
contract Pna ision regarding payment , effect o/. 

"When a certified copy of a statement has been 
put in evidence without objection from the other 
party ii i* not open to that party to object to its 
admissibility in appeal. 

As a general rule, time is of the essence of 
mercantile contracts and provision in the contract 
regarding payment of interest and liability for 
godown rent does not take the case out of the 
general rule. L Darga Dat Jac.an Nath r. Ham 
Pauta» Sukii 1)aval, (11)23; A. I. R. (L.j 138 221 


went r e possession made in return, value of — 
Appellate judgment , what should contain — 
Finding of fact , when can be challenged in second 
appeal. 

A Road Cess Return cannot be used under any 
cirucuinstances in favour of the person making it* 
but it can be used by others for a purpose not 
directly connected with the statements made in 
the return. 

A statement that a certain land is in the khas 
possession of the landlord is of doubtful accu¬ 
racy and ought not to be used in his favour when 
made in a return by invoking the aid of section 
32 of the Evidence Act or some other adjective 
law 


-, finding not deducible from—Evidence 

not considered -Finding of fact. See Appeal, 
second 107 


- to show transaction was mortgage, whe¬ 
ther admissible—Sale-deed. See Evidence Act, 

s. 186 


Evidence Act (I of 1872), s. 3 'Matters before 

the Court," scope of Proof, what constitutes 
Civil and criminal cases, quantum of proof 
. necessary Good faith- Consideration - Harden 
of proof . 


The expression “matters before it' in section 3 
of the Evidence Act includes matters which do 
not fall within the definition of “evidence" as 
given in it, which must be read with that of 
“proved" given in the said section. 


Proof considered as the establishment of material 
facts in issue in each particular case by proper 
and legal means to the satisfaction of Courts is 
effected by ( 1 > evidence or statements of witnesses, 
admissions or confessions of parties as also pro¬ 
duction of documents, (2 1 presumptions, <3i judicial 
notice, (I) inspection. 


The probative force, which is the extent to 
which nnv individual material of evidence aids in 
the establishment of the general truth, must be 
sufficient to induce the Court either to believe in 
the existence of the fact sought to be proved or 
to consider its existence so probable that a pru¬ 
dent men ought to act upon the supposition that 

it exists. . 

What circumstances will constitute proof can 
never be the subject of general definition. 

In civil cases what is required or considered 
sufficient is preponderance of probability while 
in criminal cases, the persuasion of guilt must 
amount to such a moral certainty as convinces 
the minds of the Tribunal, as reasonable men 
beyond all reasonable doubt unless otherwise 

proved. . 

Where the good faith as also the consideration 

of a transaction are in question, the primary duty 
must rest on the alienee to prove both. N 
13 ha i uon pu as a D v. Laxmi Narayan* Das 609 

-S. 32--Cess Act (IX of 188(f), - s ' 

—Hoad Cess Return , when can be used State- 


In a judgment of reversal, it is not enough to 
say that, in the opinion of the Appellate Court, 
the evidence is meagre and could not be relied 
on without giving any reason in support of that 
view. 

Where the Appellate Court simply says that 
the evidence is meagre and cannot be relied on 
and does not give any reasons in support of its 
view, its finding on a question of fact can bo 
challenged in second appeal. C Chandra Moii.w 
Maitk i*. Kinaram Maiti 412 


-s. 32 (5), scope of-Genealogical table . 

when admissible—Special means of knowledge of 

relationship- Hearsay, source of. 

Under section 32 (5) of the Evidence Act to mako 
ii genealogical table admissible in evidence it must 
be shown that the statements contained in the 
pedigree were made by a person who had special 
means of knowledge of the relationship to which 
the statements relate. 

Where n witness is stating from hearsay, he 
must show that his knowledge comes from a 
person whose statements are admissible undei 
section 32 of the Act. 

Plaintiffs sued to recover possession of certain 
lands alleging that they were entitled to sueeecjl 
to these lands as heirs of one M, who at his death 
over 30 years ago, was in possession as the so e 
surviving member of a joint Mitakshara fann • 

The defendants were in possession and the Heroin 

>f Rights was in their favour. lhc lnipoit.mt 
'videnee in the ease was a genealogical table pio- 
luced bv a partisan witness ./ at n late stage or 
lie case and alleged to have been copied from an 
ild genealogy which no longer existed: , 

Held. 1 1) that before the genealogical tabic could 
admitted in evidence, the plaintiffs must show 
vho was responsible for the old genealogy . 

(2. that inasmuch as J was a partisan witness, 
i C was reallv in the position <>f a party and tn 
plaintiffs should have explained why the gene - 
ogical table was produced at a late stage of tlic 
. aSC • 

(3)’that under the circumstances the ^ pedigree 
vas not a reliable document aml coidd not Do 
tccepted. Pat Jhobali Rai i>. ^akhi Rai, •- 
;>at.*206; (192.3) A. I. R. (P«t) 33 
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Evidence Act— could. 

-s. 45 —E Xpert opinion, when admissible 

—Examination in Court necessary. 

Expert evidence must be tested by examination 
and cross-examination in open Court and does not 
of itself become evidence in the case. 

The report of a Finger Print Expert based 
upon a comparison of linger impressions is not 
admissible under section 15 oi the Evidence Ad 
unless the finger print with which the comparison 
is made is admitted or proved beyond doubt to 
be that of the person alleged and the comparison 
is made in open Court in the presence of such 
person ami the expert is cross-examined as to tlu* 
grounds of his opinion about the result of tin- 
comparison. N Pitam v. Uaiioosinou 641 

- S. 65 —Secondary evidence admitted hi/ 

loioer Appellate Court—A ppcul, second — Objec¬ 
tion, whether can be taken. 

Once secondary evidence of the contents oi a 
document has been admitted by the lower Appel¬ 
late Court, the High Court, sitting in second 
appeal, cannot reject it. O Bashiruddin Khan 
Mahadeo Singh, 27 O. C. 20; (11)24) A. 1. K. (O.) 
30G 66 

- s. 68-Will—Attestation, proof of-Exe¬ 
cution—Identification of signatures of witnesses , 

effect of. . e , 

The mere identification of the signatures of the 
witnesses to a Will, does not amount to proof of 
execution of the Will. L KLahan Ciiaxd v. Jawasim. 
(1923) A. 1. K. (L.) 171 500 

--S. 90— Mortgage-dccil more than do gears 

old—Proper custody — Execution, presumption as 
to — Dced t value of. 

Plain tifi's sued for recovery of possession byway 
of redemption. The alleged mortgage was execut¬ 
ed in 1872 and the deed of mortgage was regis¬ 
tered. It was produced by one of the alleged 
mortgages: , , 

Held , that the document being on old one amt 
having been produced from proper custody, the 
presumption of law in favour of its prop r exe¬ 
cution applied and the document was, thereloiv, 
sufficient evidence of the mortgage. A Kamaoiar i 


v . Sadhc Saras Tbwaiu 


405 


-s. 91. See Transfer of Property Act. 


ss. 107, 117 


26 


». :>t 


8. 92. See Transfer of Property Act. 


429 


-8. 92 Deed of gift-oral evidence to 

vary terms of deed, admissibility of. 

Where a deed purports to evidence a tfift I?" u 
and simple, oral evidence cannot ho. admitted as 
between the parties to the deed or their reptc- 
sentutives for the purpose of showing that to 
transaction was really what is known unclei 1 
Mudammadan Law as a hiba-bil-ewaz, that is. <t „ 
for consideration. L Feroz-ud-Di* Aiimkd • 

Sirdar yuan, 0 L. L. J. 221; (1924) A. X It. ( L ) 


Evidence Act— contd. 

_S. 92 — Promissory-note payable on de¬ 
mand-Oral evidence to pioveone executant signed 
as surety, admissibility of -Agreement to pro¬ 
ceed nrst against principal, u-hctlier cun be 
pi oved. 

In a suit on a promissory-note payable on demand 
executed bv two persons it is open to one of them 
to lead parol evidence to prove that he executed 
the pro-note as surety for the other, but parol evi¬ 
dence is not admissible to prove a contemporaneous 
oral agreement by the plaintiff t*> recover the 
amount of the loan in the first instance from the 
principal. S Central Lank of India Llp. i\ 
Nadirsiiaiia ^Ietha, < 15)21 i A. 1 It. S > 13 445 

_s. 92 Sale-deed Evidence t-< show 

transaction was mortgage, whether admissible. 

It is open to a person who is not a. parly to a 
document that the transaction embodied in the 
document though in the form of a sale was in¬ 
tended onlv to be a mortgage, but it would have to 
be established by satisfaotory evidence. B Hira.ii 
r. Visit nt, 1 1923i A. 1. It. (B 1 129 186 

_S. 92, scope of Document not iuterpartes 

—Orul evidence, whether admissible. 

Section 92 of the Evidence Act only excludes tho 
admission of any oral agreement or statement as 
between the parties to an instrument or their 
representatives-in-interest. 

When in a suit for pre-emption the defendants 
contended that the transaction was really not one 
of sale and produced evidence to show the real 
nature of the document embodying the trniisuc- 

U Held, that as the plaintiff was neither a party for 
the instrument, nor in any sense a representative, 
of anv partv to the instrument, it was open to the 
vendee as against the plaintiff, to produce evidence 
f..r the purpose of showing that the document was 
not in fact, a document <>f sale. A Hiiillan Singh 
r Kiiusm Ham, 21 A. L. J. 932; 10 O. & A. L. H. ■>19; 
(15)21) A. 1 K. (A.) 229 3 2 0 

_S. 92 —Shipment of cargo in lieu of ballast 


—Jettison, evidence of. See Bill ok LADIXo 

400 

~s 92(b). See Negotiable Instfmkxts 
Act, ss. 4, 80 420 

_SS. 102, 114— Barden of proof- Party, 

dull/ of Onus, when shifted. 

V party is bound to discharge the burden that 
lies on him by adducing evidence on his own side. 
Hut lie can also sustain the onus cast oil him by the 
facts he may elicit by cross-examination of tho 
opposite party's witnesses. . 

Plaintiff sued to recover possession of a house on 
the strength of a sale-deed executed in his favour 
by the defendant almost t welve years before tho 
date of the suit. The defendant had been in posses¬ 
sion of the house throughout without paying any 
rent ami without having executed any rent note. 
The defendant admitted tho execution of tho sale- 
deed but pleaded that the sale was not real or for 
consideration and was not intended to be acted 
upon: 
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Execution of decree— contd. 


Held, that, under \\w ''•mumstances, it was legiti¬ 
mate to infer that the :v.ile was without eonsidera- 
tion and the onus was on tlie plaintiff to show that 
consideration had passed, in spite of the fact 
that the execution of the sale-deed had been ad¬ 
mitted bv the defendant. N Ra.taram r. Bapl\ 20 
N. L. R. 1 oI 596 

-SS. 112, 114 — Presumption of mar¬ 
riage , w/ieu a rises— Absence o/ evidence — Leg it i - 
macy t whether can be presumed. 

The presumption of marriage under section 111 
of t ho Evidence Act arises from the fact either that 
the persons have lived together for a length of time 
or that they have been recognised as husband and 
wife by a certain number of persons. But there is 
no general presumption in favour of legitimacy 
without laying the foundation for it under section 
J12 of the Act. 

Where there is no evidence at all, legitimacy of 
a person cannot he taken as proved. M Chocka- 
LINGAM PlLLAI l\ SAMI BaTTAK 623 

-s. 116. See Landlord and tenant 881 

-S. 116 —Tenant in possession —Kabuliyat 

in favour of third party — Estoppel. 

The mere execution of a kabuliyat by a person 
already in possession as tenant of a third party dees 
not operate as an estoppel in favour of the lessor. A 
FaQIR M CHAM MAI) V. BllAGU KHAN 371 

Executing Court, powers of—Instalments, whether 
can be allowed. 

It is not open to an Executing Court to reduce 
the actual amount payable under the decree or the 
rate of interest, if such is awarded in the decree. 
It can direct that the decretal amount be paid by 
instalments instead of being recovered immediately 
by sale. Instalments must be calculated at such a 
rate that they would enable the capital and in¬ 
terest payable under the decree to be paid off in 
full during the period settled for the payment of 
instalments. S Sanc.atmal Lilauam t\ Jan 
Mohammad Giiulam Khan, 10 S. L. R. 200 553 

-, powers of—Interest, whether can be reduc¬ 
ed. See Contract Act, s. 7*1 916 

Execution of decree—Adjustment not certified 
— Suit for declaration that decree lias been 
satisfied, maintainability of. Sec Civil Procedure 
Code, s. 47 * 125 

-, application for—Claim proceedings—Title 

suit -Limitation. See Limitation Act, Sch. I. 
Arts. 181, 182 779 

--.application for—Decree for Possession- 

Dismissal in default—Application for ascertain¬ 
ment of mesne profits, whether barred. See 
Civil Procedure Code, O. XX, r. 12 635 

—-Certification of payment, after decree has 

become barred, whether revives limitation. See 
■ Civil Procedure Code, O. XXI, r. 2 799 

- Compromise decree—Decree, whether may 

be questioned. 

In proceedings in execution of a compromise 
decree, it is not open to a party to question, the 


validity of the decree which is binding on the 
parties lo the suit till it is set aside, just ns much 
as if it had been passed after contest. M Kothanda- 
RAMASWAMI X.\IDU V. PAPPAMMAL 891 

-Compromise, order passed on—Appeal* 

whether lies. Sec Civil Procedure Code, ss. 90 
(3), 1-11 594 

--Death of decree-holder--Application by 

executor—Limitation. Sec Limitation Act, ss. 
0. 17 284 

--Decree against several sets of defendants 

—Appeal by one set—Dismissal of entire suit— 
Restoration of decree of Trial Court—Decree, 
whether barred against defendants who did not 
appeal. See Limitation Act, Sch. I, Art. 182 (2) 

794 

- Decree based on award — Execution , whe¬ 
ther can be refused on ground of non-payment of 
Court-fees — Court-fees , whether payable . 

Where a decree has been properly drawn up on 
an award, the Executing Court cannot refuse to 
execute it on the ground that Court-fees have not 
been paid on the decree. 

Quaere Whether any Court-fees arc payable on 
a decree based on an award. B Yadilal v. 
Manaklal, (1923) A. L R. (D.) 11 489 

-Decree, compromise—Matter foreign to 

suit included. See Decree 68 5 


-Decree executable after some time— 

Limitation, operation of. Sec Limitation Act, 
Sch. I, Arts. 181,182 605 

-Dismissal for decree-holder's default— 

Attachment before judgment, whether ceases. Sec 
Civil Procedure Code, O. XXI, r. 57, O. XXXVIII, 
Ji. 11 144 

-Dispossession —Application, dismissal of, 

for default— Restoration—Inherent power of 
Court. See Civil Procedure Code, s. 151, O. 
XXI, r. 100 598 

- Execution petition dismissed for default— 

Second petition—Properties not identical—Con¬ 
tinuation of previous petition. 

Where a former petition for execution has been 
dismissed for default of the decree-holder or where 
the properties sought to be sold in the former 
petition were different from those in the subsequent 
petition for execution the latter is not in continua¬ 
tion of the former. Pat Keshma Kuari v. Rambsh- 
war Ojha 


-Judgment-debtor adjudicated insolvent 

Application by decree-holder to be entered in 
schedule of creditors, rejection of—Order for 
adjudication, annulment of—Subsequent applica¬ 
tion for execution—Decree, whether time-barred 
Execution, whether can proceed. See Limitation 
Act, s.14 696 

-Possession delivered behind judmnent- 

debtor's back, whether can be recovered—notice 
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Execution of decree— cuucld. 

to judgment-debtor, necessity of. See Civil Pro¬ 
cedure Code, 0. XLI, r. 5 188 

-Sale—Co-sharers and strangers, equal bid 

by—Sale, confirmation of, in favour of strangers 
—Co-sharer, whether can sue to recover j obsession. 
See Civil Procedure Code, O. XXI, r. bS 82 

- Sale-Judgment-debtor , whether ran object 

to validity of sale in subsequent proceedings — 
Auction-purchasers , position of. 

A judgment-debtor who might have raised objec¬ 
tions to a sale in execution of a decree against him, 
or who might have appealed against the order for 
sale, but who refrains from doing so lias no right 
after the sale has been carried out to prefer an 
objection that the property sold was not legally 
saleable. 

So far as the parties to an execution-sale are con¬ 
cerned, a person who is a stranger to the suit is 
justified in believing that the Court had authority 
to attach and sell tlie property. A Mukat Sinv.r 
v. Misra Paras Ram 106 

—- Sale in execution— Property not saleable - 

Executing Court „ jurisdiction of—Sale null and 
void-Confirmation of sale, effect of. 

The Full licnch has clearly laid down the rule 
that where the Court has no jurisdiction to sell 
some property it is immaterial whether a decree 
for sale of that land has been previously obtained 
and is in execution. 

R and others obtained a decree against S and in 
execution thereof attached a grove situated in 
Bundelkhand. One M objected to the attachment 
on the strength of a sale-deed from S. The objec¬ 
tion having been allowed the decree-holders in¬ 
stituted a suit for and obtained a declaration that 
the sale-deed in favour of M was fictitious and 
that the property belonged to S and was liable to 
attachment and sale in execution of their decree. 
‘Subsequently, S put in a new set of objections urg¬ 
ing that the property was governed by the 
Bundelkhand Land Alienation Act but the objec¬ 
tions were dismissed for default and an applica¬ 
tion for restoration was also dismissed. After 
this the grove was sold and purchased by the 
decree-holders, the sale was later on confirmed. S 
then appealed from the order dismissing this 
Application for restoration, and the case having 
been remanded on the acceptance of the appeal, the 
Court allowed the objections and set aside tho 
sale. On appeal by the decree-holder, the Ap¬ 
pellate Court also confirmed the finding that the 
Krove was not saleable in execution of the decree 
fiut thought that the order of the lower Court 
directing the setting aside of the sale was “ un¬ 
necessary.” The judgment-debtor applied to tho 
Rtgh Court in revision: 

Held, (1) that the formor decrco declaring that the 
land was liable to bo sold in execution did not estop 
the judgment-debtor from raising the objection 
that it was not saleable; 

. *that the subsequent confirmation of the sale 
m favour of the decree-holders did not have cmy 
Adverse effect on their proceedings; 


Execution of deoree— conoid. 


mar me grove m question was not af. all 
saleable in execution id the decree and the execntiim- 
Court had no jurisdiction whatsoever to sell it and 
that, therefore, the sale was a mere nullity and did 
not m any sense pass title to the decree-holders as 
purehasi rs. A Sathiiar v. 11.\m Chandra °1 v I r 
‘J17; Hi A. 153; (11)21 A. I. R. (A.) 261 ’ " S32 


- —Sale of property—Possession, delivery of 

— Limitation. J 

A decree-holder auction-purchaser is not entitled 

to possession of the property sold more than three 
years after the confirmation r.f ih e .sale. O Mahmood 
Hasan v. The National Bank of Liter India 691 


-sale, application to .set aside Dismissal 

for default-Order,effect of—Revision. Sec Civil 
Procedure Code, O. XXI, rr. 00, 02 3 51 


-Set-off, whether can he claimed. 

Procedure Code, O. XXI, r. 10 


See Civil 

281 


-Transfer of jurisdiction—Court competent 

to execute decree—Object ion to jurisdiction taken 
in appeal, whether can be entertained. See Civil 
Procedure Code, ss. 21, 37, 38, 30 806 


Fraud— Agreement to withdraw appeal—Failure 

to act upon agreement—Prosecution of appeal _ 

Ex parte decree—Decree, whether fraudulent — 
Contract Act (IX of 1872), ss. 17, IS. 

Plaintiff sued to set aside an ex pat te decree on 
the ground of fraud alleging that at the time of 
the execution of an order in Ins favour, defend¬ 
ant paid a part of the money due. and agreed 
to withdraw an appeal which he had already pre¬ 
ferred against the said order in full satisfaction 
r.f the claim; but that he proceeded with the 
appeal and obtained an ex parte decree, no notice 
in respect of the appeal being served cm him. 
The Court found that the defendant did enter 
into an agreement with the plaintiff' to withdraw 
the appeal, but that there was no fraudulent 
suppression of summons : 

Held , (1) that although it was alleged that there 
was fraud in connection with the agreement that 
the defendant entered into with the plaintiff by 
reason of the fact that tho defendant never meant 
to act up to tlie stipulation which he was enter¬ 
ing into, it would not be a fraud of the descrip¬ 
tion which would be sufficient for setting aside 
the cx parte decree; 

t2) that the defendant's fraud in connection 
with tho compromise would not help tho plaint¬ 
iff in getting a decree for setting aside tho ex 
parte decree so long as it was not established 
that, as a matter of fact, there was fraud in tlic 
6crvico of notices and otliGr processes of Court 
by which the defendant obtained that cx parte, 
decree; 

(3) that since as a matter of fact there was no 
fraud in the matter of the service of the pro¬ 
cesses of the Court, the plaintiff was not entitled 
to the relief sought. C Prithuram Kalita i\ 
MaYABAM SaRMA 33Q 
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Fraud— conchL 

-by agent- Principal, liability of, to 

third persons. See Principal and agent 139 

- Par lan ash in Lady, transfer by—-Burden 

of proof. See Muhammadan Law—Minor 260 


Government of India Act, 1915 (5 & 6 
Geo. V, Ch. 61 » f s. 107. See Legal Practi¬ 
tioners Act, ss. 30, 38 693 

Guardians and Wards Act (VIII of 1890), 

S. 7 — Guardian , when should he appointed — 
1 \ 'e If a re of m i nor . 


Ghatwali tenures, incidents of—11 undwaestate, 

■whether under-tenure of Kharakpur — Alienabi¬ 
lity — Custom, local, incidents and proof of. 

Where a grant is forthcoming to a man and his 
heirs as ghatwal or is to be presumed to have 
hern made though it may have since been lost, 
personal performance of the ghatwali services is 
not essential so long as the grantee is respon¬ 
sible for them and procures them to be rendered. 

Inalienability is one of the incidents of ghatwali 
lands. But evidence may be given to show that 
in a certain district they are by local custom 
subject to special incidents in this regard. 

To terminate tlie ghatwali character of lands it 
is necessary to lind something done or omitted in 
be done on the part of the Government, as the 
grantors, which would have the legal effect of a 
surrender and re-grant of the lands on new terms, 
or, at any rate, of a release of the right to appoint 
the ghatwal and call for the performance of the 
services. 

Where a tenure is created, as distinct from a 
mere- personal employment, the tenure-holder has 
such an interest in the rendering of the services as 
entitles him to such benetit of the tenure as accrues 
from his readiness and willingness to perform his 
obligation. The service is not a mere burden on 
the land; it constitues a personal right in so far 
as the land held on that condition is concerned, 
and a personal obligation in so far as concerns 
the. grantor, which, being in the nature of a public 
obligation, cannot be waived by the grantor for 
his own advantage, nor, being in the nature of a 
title to the lands, can be relegated to desuetude 
for the mere disadvantage of the ghatwal . The 
truth is that, where rights can once be shown to 
have been established and continue to be vested 
in living persons, obsolescence and desuetude are 
popular expressions rather than solid legal grounds 
for refusing a continuing recognition to the right 
as originally established. 

The Hundwa estate is not an \mder-tcnure of 
Kharakpur. It is a ghatwali tenure and is inalien¬ 
able. 

. Incidents of ghatwali tenures discussed. A local 
custom is one binding on all persons in the local 
area within which it prevails, and differs entirely 
from a family custom, binding only on members 
of the family as to rules of descent. 

It is one which must be pleaded with particu¬ 
larity as to the local limits of the area of which it 
is alleged to be the custom, and the evidence 
must be evidence as to the prevalence of the 
custom in that area. 

Except so far as analogy may serve to explain 
anything that is in itself obscure, the customs of 
other localities are not relevant. P C Kumar 
Satya Kauain Singh v. Raja Satya Nikanjan, 
(1924) A. I. It. (P. C.) 5; 28 C. W. N. 331; 5 1\ 
Jj. T. 171; 3 Pat. 183 (P, C.) 825 


The mother of certain minor children applied 
to be appointed guardian of their property. It 
appeared that an alienation of a part of the pro¬ 
perty was necessary to pay off certain debts on 
which interest was accumulating: 

Held, that as it would be impossible for the 
mother to alienate the property so long as she 
did not get a certificate of appointment from the 
Court, this was a tit case for the appointment of 
a guardian. L Tahan v. Shade, (1923) A. I. R. (L.) 
GUI 579 


-S. 19 fa)— Minor girl, married —Guardian, 

whether can be appointed. 

Under section 19 (a) of the Guardians and Wards 
Act, the Court is prohibited from appointing a 
guardian of the person of a minor who is married 
and whose husband is not, in the opinion of the 
Court, unlit to he the guardian of her person. L 
Bullu Mal v. Hardware Mal,» G L. L. J. 219; 
(1921) A. I. 11. (L.) 570 451 


- SS. 29, 47 —Order sanctioning sale of 

minor's property — Review , power of — Appeal , 
whether lies. 


An appeal lies under section 17 of the Guardians 
and Wards Act against an order of the District 
Judge reviewing his own previous order sanc¬ 
tioning a sale of the minor s property. 


It is open to a District Judge in the interests 
of a minor, to review his own order sanctioning 
a sale of the minor's property. N Sons a v. 
Nakayan 471 


•- S. 30— Mortgage by guardian , where 

voidable by minors—Guardian ad litem with 
adverse interest — Minor , whether properly re¬ 
presented. 

A mortgage executed by the guardians of minors 
in contravention of the Guardians and Wards Act is 
voidable at the option of the minors. 


Whero a guardian ad litem lias an interest 
adverse to the minors they are to be considered 
as not having been property represented in lac 
suit and the decree is not binding on them- A 
Chikanji Lal V . Syed Ilias Alt, 22 A. L. J. LWj 
10 O. & A. L. JR. G78; 4G A. G20 5 5b 

SS. 34, 47 —Order calling upon guardian 


to pa;/ into Court money due on account — Appeal, 
whether competent — Revision. 

No appeal lies under section 47 of the Guardians 
id Wards Act against an order passed under 
ction 34; but the order is open to exannna- 
m by the High Court on the rovisiou side, u 
\m J.vs v. Cii ax i, 1 L. L. J. 273; (1923) A. I. I- 

sa 1/0 
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Hindu Law—Adoption— -Willow rc-married, whe¬ 
ther can give son in adoption. 

The Hindu Law does nut provide for the 
re-marriage of a Hindu widow ; on re-marriage, 
therefore, a widow's connection with the family 
of her husband ceases and she has no power, 
after re-marriage, to give in adoption her son by 
her first husband, unless the latter had expressly 
authorised her to do so. N Sheokab.vi v. (.*anpat, 
20 N. L. R. 57 142 


rather — After-born 
Limitation 
m it at ion, 


— Alienation by 

son, right of—Fresh cause of action L 
Act (IX of 1908), Sch. /. Art. IJO—Li 
starting point of. 

Under the Hindu Law a son born after an 
alienation does not acquire a fresh cause of action 
to contest the alienation by birth but lie is entitl¬ 
ed to take advantage of an existing cause of action 
if he is born before the title of the transferee 
becomes absolute. 

Under Article 12G of the Limitation Act the 
fact which starts limitation running is the ouster 
of the Hindu father and son from the actual 
enjoyment of the property transferred, 'therefore, 
in the case of a simple mortgage by the father, 
there is no necessity for the son to take any 
action. He can wait till the mortgagee seeks to 
enforce the mortgage and then plead Ins own 
right in answer to it. O Oupii Bkiiari Lal r. 
Dal Singh, 10 O. L. J. 101; (1924) A. I. R. 

205 


(O.) 

666 


Gift by widow—Content 


of 


nearest reversioners, effect of. 

A gift by a Hindu widow with the consent oi 
the next reversioner is valid. N Khcshi Bai r. 
Manrakhan, (1923) A. I. It. (N.) 2(55 422 

Widow, gift by-Consent of re¬ 


versioners, effect of — Surrender. 

Alienation by a widow with the consent 
reversioners can only' be looked on as afioiding 
evidence that the alienation was under circum¬ 
stances which rendered it lawful and valid; . 
in other words, the consent of the reversioners 
affords presumptive evidence that the alicna.ion 
by the widow was for legal necessity, this pre¬ 
sumption cannot arise in the case of a gitt >y 
tho widow in favour of a stranger and it cannot 
>ossibly be hold to be evidence of alienation 
)r value for purposes of necessity. 

The surrender by a widow of her widow s estate 
can only be made in favour of the next ie\ei- 
siouer. ’ If the widow makes a gut «f her tuj»- 
band's property in favour of a stranger and it je 
reversioner has consented to the gift being mate 
such consent by the reversioner cannot he heiaio 
have conferred any title on the stranger be>o 
the life-interest of the widow C 
Nath Roy Oiiaudih'ry v. Ram Raxjan ,iAN ggg 


1 


Co-widows 


right# of- Surrender of 

estate l>y one, whether valid. 

Under the Hindu Law, one co-widow, "dh *«J 
the conjunction of the other co-widow, (an 
uurrender the estate of th n ir lmsband a. 


Hindu Law— contd. 

because both the widows have equal rights in their 
husband's estate and without both joining there 
can be no surrender of that estate, as surrender 
requires that the whole of the estate should be 
dealt with in the matter of surrender. M Bodi* 
AnnaXaidu r. Varada Jagc Xaidu 646 

Custom —Alienation by female — Rever¬ 


sioner, remote, whether can challenge. 

Both under Hindu Law and under the Cus¬ 
tomary Law of the Punjab, a remote reversioner 
mnv maintain a suit to challenge an alienation 
made bv a female holding a qualified estate, 
where the immediate reversioner is a female and 
is herself only the holder of a life-estate. 

The object of the rule is to permit the nearest 
male reversioner who has not collude.! or other¬ 
wise disqualified himself from maintaining tho 
suit to protect the estate. 

V reversioner so remote that his chances of 
succession arc speculative is not allowed to 
maintain the suit, but this does not apply where 
t l,e only intervening reversioners are females who 
may or may not produce heirs to the estate. L 
Jawahka r.' Data Ram 497 

Daughter, estate taken by-—Alienation 


—Sccessity— Alienee, position of—Enquiry. 

In the Madras Presidency, a Hindu daughter ns 
heiress of her father, takes a restricted interest 
similar t<> that taken by a widow with a similar 
power of disposal. This power is conditional ; 
she can dispose of the inheritance for legal 
necessity, but it lies on the alienee or the person 
claiming under him to prove the existence of 
this necessity, and this is so even though the 
absence of necessity be not pleaded by the rover- 

sioner. 

Fvcn though there may not be legal necessity 
in fact the alienee would be equally protected 
f he 'honestly did all that was reasonable to 
satisfy himself that the required necessity existed. 

Where the inheritance is not transferred so as 
to bind the reversioners, the reversioners on the 
death of the alienor can treat it as a nullity with¬ 
out the intervention of any Court. P C Oiiala 
Kokpama Nak’KRR Ayyan' v. Kasuakamy Ooukdar 
•>k (' W N. 1050; 22 A. L. J. lb; 1!) L. W . 107; 

M W N. HC»; 16 M. L. J. 172; (1921) A. 1. 
I!'",, V’) 56 26 Bom. L. R 1«8; 10 O. & A. L. 
K 176. -19 0.’ L. J. 194; 17 M. 181 961 

_Female, alienation by -Consent of 

next reversioner—Alienation in favour of next 
revtrsioner — Legol necessity. 

The consent of tho nearest reversioner to an 
alienation bv " Hindu female does not constitute 
an absolute proof of the validity of the trans¬ 
action. but operates by raising a presumption 
that the alienation was made for legal necessity. 
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Wiic'i, however, the alienation is in favour of 
a pars>:i having a direct interest in obtaining it. 
i.e.. of the i<i smnptive reversioner himself or his 
son, the presumption of the transaction being a 
proper on" disappears, and it is necessary to 
ad In • other evidence to establish the legal necess¬ 
ity. A Toi.au Mal v. Kishan Lal ' 1007 

— — Joint family - Alienation by all adult 

m inin')* Necessity - Presumption— Sons, failure 
"/, t’> contest alienation, effect of. 

An alienation of joint family property by the 
representatives of all the branches of the family, 
and by all the adult male members of the family 
living at the time, raises a presumption of legal 

necessity. 

The failure of the sons of a Hindu who has 
alienated joint family property to contest the 
validity of the alienation, supports an inference 
in favour of the validity of the transaction. 

A right to challenge an alienation of family 
property is not co-parcenarv property in which a 
son acquires an interest by birth. 

Every c>parcener who challenges an alienation 
does so in virtue of his own independent right 
as a person who has acquired interest in the 
family estate by birth. A Dhanraj Kai R w , 
.Nauksh It a i 1019 

---—; ~— - Alienation l>y father—Loyal 

necessity- Burden of proof — Pre-emptor of pro - 
perty, position of—Antecedent debt, what is — 
Separation-Mutations in favour of individual 
m e in bers — I J rcs a m ption. 

A pre-emptor of a sale of Hindu joint family 
property by the father does not stand in a better 
position against the sons than the vendee so far 
as the question of legal necessity is concerned 
except that being in a less favourable situation 
than the vendee to prove proper inquiry as to the 
existence of necessity or of antecedent' debts of 
the father, less strict proof of inquiry may bo 
required of him. The burden of proving ‘ their 
existence, however, is not shifted by pre-emption 
from the transferee to the sons unless the sons 
were parties to the pre-emption decree. 

An antecedent debt to be binding on Hindu 
sons must not only be antecedent in time to the 
transfer questioned by the sons but also dissociat¬ 
ed in fact therefrom. 

Even where property is held by a joint Hindu 
family mutations are often made in favour of 
andividunl members of the family. Unsupported 
by any other circumstance of division, they do 
not raise a presumption of separation. O Awadii 
Kam fctiNGH v. Mahhub Khan, 10 O. L J 525- 
(1924) A. I. R. (O.) 25.5 725 


' T~T~7~r, Alternation by father—Necessity 

—Antecedent debt, what is—Pious obligation of 
sons, whether can validate alienation. J 

A voluntary alienation of joint family property 
bj a Hindu father can be supported on 1 two 
grounds only, ( 1 ) necessity, and (2) antecedent 


Hindu Law—contd, 


To satisfy the validity of an alienation of joint 
family property on the basis of antecedent debt, 
the alienation must be by the father for his 
debts antecedent in time and in fact to the aliena¬ 
tion supporting it. 

The mere circumstance of the pious obligation 
of a Hindu son to pay his father's debts would 
not validate a mortgage of family property by 
the father, which is invalid for want of legal 
necessity or of the necessity for the payment of 
antecedent debts. O Gajadhak Bakhsh Singh v. 
Baijnath, 10 O. & A. L. It. 261; 11 O. L. J. 2C4; 
27 O. C. 133 104 


Joint family —Alienation by fathe 


Necessity—Burden of proof. 

W hen a purchaser of joint family property 
from a Hindu father proves that the sale was 
effected for a purpose which would constitute 
valid necessity for the transfer, the burden shifts 
on those who repudiate the transaction to prove 
that such necessity could have been satisfied by 
ways other than the sale of joint family property. 
O Bashikudpin Khan r. Maiiadeo Singh, 27 O. C. 
2G; (1924) A. I. R. (O.) 306 663 


- Alienation by manager — Antece¬ 
dent debt—Consideration for usufructary mort¬ 
gage—Necessity -Rate of interest and other 
terms—Suit by one member to challenge aliena¬ 
tion — Alienation , entire , whether can be set 
aside. 

The consideration for a purely usufructuary 
mortgage constitutes an antecedent debt which 
can support a subsequent alienation. 

It is incumbent on those who support a mort¬ 
gage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow, but that it was not unreasonable to 
borrow at the rate and upon the terms mentioned 
in the deed, and if it is not shown that there 
was necessity to borrow at that rate and on those 
terms, that rale and those terms cannot stand. 

Under the Mitakshara Law a single member of 
a joint Hindu family, whose rights have been 
infringed by a sale of the joint family property, 
can have the entire sale set aside. O Munnu Lal 
v . Bishambhar Nath, 11 O. L. J. 415 35 

---— Alienation by manager—Neces¬ 
sity, absence of — Co-parcener , whether entitled to 
recover whole property. 

Where a sale of joint family property by the 
manager of the family is found to have been 
without family necessity, a co-parcener challenging 
the sale is entitled to recover possession of the 
whole of the property sold and not merely of his 
share in the property. L Churanji Lal v . Kar- 
tar Singh 171 


— - Aliena t ion—Pa rt it ion—Right of 

afterborn son to challenge alienation—Old trans¬ 
action—Adult members , consent of — Necessity- 
Presumption—Limitation Act (IX of 190S) l sS % 
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Hindu Law— contd. 

6, 7—• Minor son, right of, to dialling* alienation 
by father—Majority of other sons, effect of. 

Where there is a partition of joint family 
property, the only property in which an afterborn 
son of a separated member acquires an interest 
in his father’s property as it stands on the date 
of his birth, and he has no right to challenge an 
alienation of joint family property effected before 
partition by the co-parceners, so far as the shares 
of members other than his father are concerned. 

The right of a minor Hindu son to challenge 
an alienation of family property effected by his 
father is not affected by the fact that his elder 
brother who presumably became manager of the 
family and capable of giving a discharge on 
attaining majority, had attained majority more 
than three years before suit and a suit bv him 
to challenge the alienation would be barred by 
time. 

In the case of old transactions full and detailed 
evidence of necessity is not to be expected and it 
is permissible to fill in the details by reasonable 
presumptions. 

The fact that all the adult members of the 
family accept responsibility for an alienation is 
sufficient to raise a presumption that the trans¬ 
action is valid. A Ishdak Tewari v. Iamhsiuk 

-Joint family— Alienation, subsequently 

bom co-parcener, whether can challenge — Sepa¬ 
rated member, alienation by—Secessity, question 
of, whether can arise. 

A separated Hindu who has no son or other 
person joint with him is the absolute owner ot 
his property and is entitled to mortgage it toi 
any reason he pleases. 

A co-parcener born subsequently to the date of 
an alienation of family property is entitled to 
challenge the alienation on the ground of want ot 
necessity, provided theie were other co-pareeneis 
in existence at the time of the alienation who 
were competent to challenge it. A Ui.uin. 
Uen-AIK Rag V. PCTTAIN SlXOH 

_ Brothers and sons—Mortgage by 

brothers—Mortgage by managing members-I re¬ 
sumption—Suit on mortgage—Sons, wliethei 

necessary parties. . . . j it 

Where all the adult members of a joint Hindu 

family appear on the record ns P ln, ' l ‘\? s , Jl . 
defendants it is a legitimate presumption that 
they are aeting as managers on behalt ot mein- 
selves and of the minor members. # 

In a suit on a mortgage executed by cei am 
brothers, forming along with their sons . J 
Hindu family, an objection was taken hat the 
sons ulso should have been joined a 3 P“ rt ‘ e ® i | > ' 
the day, however, the latter were adde.lasp.r os 
the suit against them stood barred by ‘'Citation. 
The 0 mrt accordingly dismissed tin . cl11 ^ 611 ,"- 
There was no allegation in the plaint that tin 
brothers were being sued as managers. Un 
appeal: 


Hindu Law— contd. 

Held, that it should be taken that the brothers 
weiv being sued as managers and that the sons 
were sufficiently represented by their fathers and 
ihe suit ought not to have been dismissed _ A 
Cretan Singh v. Sart.vi Singii, 'FI A. L. J. 70- 

1001 

-Joint family Debt incurred by father — 

Decree —Execution of decree —Family property , 
whether liable to be sold. 

Where tlv* managing member of a joint Hindu 
family is the father, and the other members are 
his sons, he may, by incurring a debt, so long as 
it is not for an immoral purpose, lay the joint 
family property open to be taken in execution 
proceedings upon a decree for payment of that 
debt. O (vokarax Singii r. Jokhc Singh, II <). 
1. J. 405 21 


- Fathers debt- Sons, liability 


o r 


as it 
oulv 

who 

i ho 


when enforceable —.1 ntecedent debt, when conic 
recovered. 

The doctrine of antecedent debt resting 
does on the theory of pious obligation, is 
intended for the protection of the parties 
may have acquired rights in good faith in 
family property and it is not open to a creditor 
whose mortgage has been declared to be invalid 
to recover the debt represented by that mortgage 
while the mortgagor is alive from the share of 
his sons who have been exempted from liability 
out of the very property the mortgage of which 
has been declared to be unenforceable. A Kishkn 
Singii v. Chhajji' Singh, 15 A. DO; <15123' A. I K. 
(A.) 206 238 

__ Manager, powers of—Mortgage 

by Manager of family property for business 
purposes -Other members, whether liable. 

The Manager of a Hindu family has power to 
contract debts for the purposes of a family 
business which need not necessarily be ancestral. 

When, therefore, the managing member in 
carrying on the family business obtains an 
advance necessary for the purpose of the business 
bv pledging the joint family property, tho 
mortgage is binding on all the members of tho 
fa mi I v. A Mahahir Prasad i\ Amla Prasad K.vr, 
S a l. J. 295; 10 A. 361; <1921) A. 1. K. (A.) 
379 517 

_ __ Manager , rights of — Exclusive 

possession. 

Tl, e mu linger of n joint Hindu family cannot 
claim exclusive possession of the joint family 
c-stat? as against the other members of tho joint, 
family unless they arc his sons. N Kiienc Singii 
v. Bhagwan Singii 400 


_____ Mortgage by all members —.Yeces- 

gity—Mortgager, whether bound to make, inquiries 
— Later born sons, position of. 

A simple mortgage was executed by four por- 
eoqs K, G. Jf and S members of a joint family, 
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The mortgagee surd to enforce tlie mortgage 
impleading the subsequently horn sons of G and M. 
The consideration for the mortgage consisted 
of money due on a previous deed executed by 
I\ (i and M and B sine* deceased: 6* was B's 
widow : 

Held. (1) that inasmuch as tlie four executants 
of the mortgage-deed even at the date of the 
mortgage sole, owners of the properly, the 
mortgagee was under no obligation to make 
enquiries as to the purpose for which the money 
was wanted ; 

(2) that the sons of G and M took from the 
moment of their birth an interest in the whole 
of the joint family property as it stood on the 
date of their birth and could not question 
alienations made prior to their birth; 

(3) that for the same reason, they could not 

dispute the consideration for the mortgage. A 
Partap Singh r. Boiika Nathu Ham, (1923) A. I. 
R. (A.) 197; 45 A. 19 234 

•-Joint family -Mortgage by father Mort¬ 

gage-decree Son*, whether can challenge decree — 

/ni morality or illegality, proof of. 

A debt incurred by a Hindu father, secured by 
a mortgage containing a personal covenant to 
pay constitutes an antecedent debt equally with a 
debt secured only by a personal bond. 

So long as a creditor is seeking to enforce a 
mortgage of family properly executed by a Hindu 
father he is bound to prove as against the sons 
of the mortgagor that it was executed for valid 
necessity. Hut when once the mortgage has 
merged in a decree, it no longer subsists and the 
judgment-debt which the creditor is seeking to 
enforce is on the same footing as any other debt 
incurred by the father. When a decree for 
realisation of mortgage-money by sale of the 
mortgaged property has been obtained against a 
Hindu father, the sons of the mortgagor cannot 
get that decree set aside without alleging that 
the debt was of an illegal or immoral character. 

O Gauri Shankar i*. Jang Bahadur Singh, 10 O. 

& A. L. R. 49; 11 O. L. J. 216; 27 O. C. 124 

1008 

- Mortgage decree against father —- 

Legal necessity—Sons, whether bound. 

A mortgage-decree obtained against a Hindu 
father governed by the Mitakshara Law is binding 
on the sons, if the mortgage was executed for 
legal necessity, whether the sons are formally 
Impleaded in the suit or not. A Chaxdradip 
•Tbwari v. Jadunandan Singh 1041 

-- - - Partition - Agreement to take In, 

survivorship, validity of- Pule pi escribing 
succession to last survivor, whether enforceable. 

It is perfectly open to members of a Hindu 
joint family when partitioning certain propertv 
among themselves to come to an agreement that 
on the death of each one of them his sliaie should 
.yass to the others until the entire inheritance 


should devolve on the last survivor- Hut it is not 
competent to claim to lay down a rule of inherit¬ 
ance for the property in the hands of the last 
survivor, in derogation or the ordinary rules of 
Hindu Lav;. A Bagbshar Kai v. Mahadbi, 22 A. 
L. J. 119; (1924) A. I. R. (A.) 461; 46 A. 525 

514 

---Joint family — Partition — Father's debts 

— Son, li ibility of—Second appeal—Separation of 
Hindu joint family—Finding of fact or law. 

A Hindu is liable under the Hindu Law for 
his father’s debts only to the extent of the share 
in the co-parcenary property that comes to him 
at a partition made after the debt has been 
incurred and to the extent of the property inherit¬ 
ed from his father at his death whether the 
debt was incurred before or after partition. 

A finding about the disruption of a joint 
Hindu family is not a finding of fact but an 
inference of the legal effect of the facts found and 
is not final and can be set aside in Second 
Appeal. N Bed Prasad v. Kakchhed Prasad 

884 


- Partition—Joint and self-acquired 

property — Burden of proof— Manager, whether 

bound to keep accounts. 

Where there is a nucleus of joint family 
property yielding nil income, the burden of 
proving that items of property claimed as self- 
acquired were not purchased out of joint funds 
lies on the person asserting it. Property pur¬ 
chased out of the savings of the income of joint 
family property or by raising loans on the 
security of joint family property would also be 
joint. 

The manager of a joint Hindu family is not 
obliged to keep accounts while the family 
remains joint. When a partition is asked for, it 
takes place of the property as it exists in the 
hands of the manager. Although there is a 
severance of interest from the date of the suit, 
the property remains joint till it is actually 
divided. It is considered as one entity until the 
moment comes for division and each party gets 
his actual share. Any expenses which should 
properly he debited to the joint family purse 
are taken out of the joint family property and 
cannot be debited to any particular co-parcener. 

N Jaxakdhax v. Wasudko 19 


-Partition, suit for—Court-tee 

payable. Sec Court Fees Act, s. 7 913 

Personal decree against father or 


grandfather—Joint family property in hands of 
sons and grandsons , whether liable— Pious obliga¬ 
tion. 

The whole of the Hindu joint family property 
in possession of the son and grandsons of the 
decease*I judgment-debtor is liable to be attached 
and sold in execution ot a personal decree passed 
against the father or the grandfather. O Harihar 
Prasad t\ IWahabir Pandev, 10 O. & A. L. K. hSM 

IwWW 
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Joint family— 11 ligious nt 


Dedication of small plot, validity *•.' 

A dedication of a small portion «»t joint lliuuu 
family lands to an idol of a ternj»l«* !>v tlir fuilicr 
or manager of the family on thy occasion «*f tlie 
funeral of a deceased member is not by the law 
of India required to be in writing: and is 'aim 
and binding on the other members of the i.untlv 
as a gift • ‘ordained for pious purposes. N 
Yithauus Marwaui r. Cio.M.\, 'JO N. L. K.. bO 

I / o 

_ Time-hat red debt of father- Son, 


liability of. 

A Hindu son is under no obligation to pay a 
time-barred debt of his father and his estate is 
nut liable to be sold for the payment of swell a 
debt. N Chitnmvis v. Natiic Sao, :0 N. 1- 
7 N. L. J. 170 1 0 0 2 

-Marriage Consent of guardian, absence 


A Hindu marriage is nol invalidated bv want 
of the guardians consent L Bill-'' M Al '• 
Hardwaki -Mai., fi L. L •> 211); 1024. A. U 

(L.) 570 451 

Minor Guardian Mortgage «f minors 


propert >1 by guardian Seeessity—Bem M to minor 
Inquiry by mortgagee Minor, whether can 
approbate part of transaction and icpiuhaU 

rest. 

A minor cannot be allowed to a ppM»batc a 
transaction in so far as it has given an e ^ 
him and to repudiate the liability tin 
from the transaction. 

In dealing with the guardian of n minor, a 
person who lends money to the mmoi on thr 
security of his property, is bound !° f ,n, ' u '\ ,n | . 
the necessities for the transaction «nt° whi h h 
is invited by the guardian to ouerand to 
satisfy himself that the guardian is nc mg m b 
particular instance for the beueht of 
But he is under no duty p, enquire into h« 
necessity for an altogether dificrent ' h 1( !'? 

which Ins made the proposed l,ansa< . . j, as 

able. Provided the necessity f-r the •'» 
not arisen from any misconduct a j> ec icd 

lender is or 1ms been a party, he w , A ! 

by the precedent mismanagement 
the guardian. 

What has to be considered in such a «*«’ }* 
the uctual pressure on the estate. V s Min 

be averted.'or the bene tit to L” 

it in the particular instance. P * K 
Khf.mka r. Tiiaki'i: Prasad htscH, (1923) A. > g 

(Pat.) 28H; 5 P. L. T. 591 

- Guardian, power of. J" 

minor's estate Money borrowed to I J 
revenue Instate, whether liable. 

A guardian cannot bind his ward^ • -t' 1 '' tx * 

by a document purporting to mm »• f minor 

On n contract entered ‘ dian burrows 

by his guardian under which the g ■ 


money but no charge is created on the minor's 
rsiiiit* no decree can l»c passed against ilie minor 
in bis at I a in in U majority <»r against Ins estate. 
eM-i pl in « :im*s in which the minor's estate would 
have been liable for the obligation incurred by 
I hr gnrdinn under the personal law to which ho 
is subject. 

The estate of a minor is liable for money 
borrowed by the guardian for paynieut of land 
revenue. N Jauhshwaii Kao i\<ji.iauRao 22 

_ Mltakshara Civil wrong hy father - 

Decree for damages- Benefit to family pro- 
petty Sons, wla'lur bound Immoral or illegal 

debt. 

Where a Hindu father governed by the Mitak- 
shara Law cuts trees which do not belong to lnm 
or demolishes another's house and a decree for 
nionev is passed against him, the sons are bound 
by it.' if the family has bench ted by the action of 
the father. 

\ Hindu son is not bound to do anything to 

|„- bad unlawfully retained. 

’l l,,-..- is a distinction between n debt which a 
Hindu father incurs as the result of an ofteino 
mX. the Criminal Law and a debl for which ho 
i iinl.lr tin the cround of the bic ik h ot a 

rivil'diilv ill Hi. foiwr <•’«' llei,t 

__ Eaniilu residing in Bengal - 

’ System applicable What must be proved. 

... order to show that a family residing in 
R ( .Xal s governed by the Mltakshara .school of 
Bengal r K tnou «rh to prove their linmigra- 

•'“ from the North West* and the continued 
nTactice of Mitnkshara customs. It is not ncces- 
1 , ,v,. the further fact that immigration 

sul > to P»° , ,| u . establishment of the 

n° k F/Xfl‘ svsteni of law. C Kamksii Ciiani.ha 
A. I. R. (C.t 383 

Strldhan Inheritance by femules 
Estate taken. 

rn.ler the Hindu Law a female inheriting the 

N , ronnertv of a female takes in it only a 

r"’t / X estate which on her death gees not to her 
limited esta ' i , n( // IOIJ i„ i r of the original 

SlteS! *1%™. 

K. ah. l«i A 139 383 

SucCQSSion Migration Law applicable 

miniated family Daughters, whether take 

tstaie Mltakshara and Mayukha 
Sugar Brahmans of Vadnagor, settled n, I 1>. 

- Commentaries, value of. 


mo 
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The law of succession is, in any given case, to 
l»e determined aovrding to the personal law of 
I he individual !••%(.* succession is in question. 
Prim*i facie t any person governed by the Hindu 
Law is h*M m hr subject to the particular doc¬ 
trines *1 ih« Hindu Law recognized in the 
Provin* in wliicli he is residing. That law 
horv.mes the personal law and part of the status 
of every family residing in it. Consequently 
where any such family migrates to another pro¬ 
vince governed by another law, it carries its own 
law with it. 

Where a family migrates from one territory to 
another and preserves its ancient ceremonies and 
practices the presumption is that it also preserves 
its personal law of succession, unless there is 
proof of the renunciation of the original law for 
that of the place migrated to. 

The Vvavahar Mavukha is considered to be a 
work of paramount authority in Gujerat, and 
where the Mitakshara and tlie Mayukha do not 
harmonise, the latter takes precedence of the 
former. 

Under the Vyavahar Mayukha a daughter takes 
an absolute estate in property to which she suc¬ 
ceeds as her father s heir. 

Among Vadnagar Nagar Brahmans settled at 
Aligarh, daughters take an absolute estate in 
their fathers property, and on the death of one 
of them, her share does not go hv survivorship 
but devolves on her own issue. 

Commentaries on the Hindu Law do not enact 
the law, they merely explain it, and are evidence 
of the congeries of customs which form the law. 
A Jawaiiir Lai. r. Jarai* Lal, 22 A. L. J. 10; 40 
A 102; (1021) A. 1. R. (A..) 350 8 61 

-Succession -Re-marriage, whether de¬ 
prives mother of right of succession to son. 

Notwithstanding re-marriage, a Hindu mother 
remains competent to succeed as heir to the estate 
of her son by her first marriage, where succession 
to such estate opens after her second marriage. N 
Hvssainiiiiai B'ii oh a t\ Bansii.al 48 

-— Temple property —Lease granted by 

trustee , validity of—Test- Building lease—Option 

for renewal. 

Where a lease of temple property granted by 
the trustee of the temple is challenged the ques¬ 
tion to be determined is whether it is a lease that 
a prudent man would grant under the circum¬ 
stances in the interests of himself if it were his 
own property or in the interests of others if lie 
were doing his best for them. 

A lease of agricultural or undeveloped lands 
belonging to a temple granted by the trustee 
of the temple for building purposes for a 
period of twenty-one years with an option of 
renewal at an enhanced rate of rent for a further 
period of twenty-one years is perfectly valid. M 
Kanniappa Ciiettiar v. Ramachandraivar, 46 M. 
JU’J, 407; 19 L, W. 587; (1924) M. W,N. 38G 92 


-Widow, death of — Suit for possessiem by 

reversioner — Properly of husband—Accretions — 
Burden of proof. 

In a suit by a reversioner to claim property in 
the possession of a Hindu widow, the onus lies on 
the plaintiff to show that the property claimed 
vested in the husband ar.d if such propert}' is 
claimed on the ground that it was an addition to 
the husband’s estate, made with the help of sav¬ 
ings from the income of such estate, to show that 
the widow did intend to make the acquisitions 
part and parcel of the parent estate. N Jaikrishxa 
v. Savitri, 7 N. L. J. 187 627 

*-- Ex-proprietary tenancy. 

A Hindu widow inheriting her husband’s ex¬ 
propriotary tenancy has not the rights of a tenant 
but possesses merely a life-interest and cannot 
relinquish a part of the tenancy in favour of 
the landlord. Any such relinquishment, if made, 
can be set aside on her death by the reversioners. 
O Shboxakdas Singh v. .Jai Ram Singh, 10 O. & 
A. L. R. 145 1022 

- Religious acts — Alienation , power 

of — Accretions—Specific Relief Act yl of 1877), 
s. 42 Will by life-tenant— Declaratory suit by 
reversioner. 

Hindu Law recognizes two sets of religious 
acts. One, those which are considered essential 
for the salvation of the soul of the deceased, and 
the other, acts which, although not essential or 
obligatory, are still pious observances which con¬ 
duce to the bliss of the deceased’s soul. For an 
act of the first class a Hindu female can sell the 
whole estate if its income is not sufficient, and in 
the second case the widow can alienate a small 
portion of the property for the pious or charitable 
purposes she may have in view. 

The rule of Hindu Law regarding accretions is 
that any accretion made by a widow partakes of 
the nature of tlie estate to which it is added and 
the question whether any property is an accretion 
to the estate is one of intention on the part of the 
widow to augment the estate by treating it as 
part thereof. In the absence of anything appear¬ 
ing to the contrary, any purchase made of the in¬ 
come of the. estate may be presumed to be an 
accretion thereto. 

The mere execution of a Will by a Hindu 
widow with a life-interest in her deceased husband s 
estate bequeathing that estate elsewere than to 
the next reversionary heir does not entitle that 
heir to obtain in the widow's life-time a judicial 
declaration that.the Will is invalid against Ins 
reversionary rights. L Tbhl Kauh v. Amar 
17 P. W. R. 1923 670 

-Surrender— Transfer in favour of 

daughter on occasion of marriage , effect of. 

Where a Hindu widow divests herself entirely of 
her estate and transfers the entire estate to tne 
next reversioner, the effect of which is an entire 
effacement of herself, it amounts to a vesting o 
the estate in the reversioner immediately upon 
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the making of the transfer, whether it i- failed a 
surrender or an acceleration. It is not the f'-rnj 
in which the transfer is made that is t«> 1 ■■'•ke<l 

at, hut the effect which it would have on tin- c-t it. 
itself. The mere fact that the transfer is made in 
favour of the daughter who is the next rover- 
sioner on the occasion of her nuirriag*' * m ‘‘ 
described as her dowry will make no difference t-> 
the nature and effect of the transfer. A Sakta.h 
v. Ramjas, 21 A. L. J. 796; 9 O. & A 1. h l"l.c 
(1924) A. I. R. (A.) 106; 10 A. 59 2 5 

Widow’s estate— Bequest by widow 


Legatee , position of-Title as against trespass"'. 

A bequest of her husband s property by 
Hindu widow confers no title on the legatee to 
eject even a trespasser. M Srinivasaoiiariar»’• 
Rauhavachauiah, 46 M. L. J. 566; Hi •• \\- ’- 1 : 

(1924) M. W. N. 628; (1924) A. 1. R. <M • > bib 

- Income , power over. 

A Hindu widow lias absolute control over the 
income of the estate of her deceased husband 

A\ a Hindu widow, employed the plaint ill to 
look after an engine which she had purchased foi 
the construction of a ghat. After the completion 
of the ghat the engine was utilised foJ dming 
an oil mill. On the death of the widow the plaintilt 
fined her reversioners to recover lus wag<*s . 

Held, (1) that the widow was perfectly justilic 
in buying the‘engine out of the income and 
employing a competent man to k> >.v nitei i • 

(2) that there was nothing wrong in her apply ¬ 
ing the engine to another usetul pm p s ' 

completion of the ghat ; .... ,« .. 

(3) that the plaintiff was. therefore, entitled to 
recover his wages from the reversioners. N 1 haki it 
Kallusingh v. Hhuua.ii 


- Relinouisliment in favour of one 



A. L. J. 472 


-Widow, remarried Sons properly, 

succession to- Hindu Widow’s Ke-marnage Act 

(XV of 1856). . . ,,- r re _ 

Under’the Hindu Law a widow aftei her le 

marriage can inherit to her son by u \iindu 
band, whether she is governed by » Hindu 
Widow's Remarriage Act or not. C . Jamim R< M * 
Seal r. Thakur Diian Baisbsab. 39 C. 

- Will, construction of-Bequest by< Hindu 

father to wife and daughters-Absolute «*«*«• 

A Hindu testator made a bequest of s pm 
perty in favour of four persons, hn> • j 

two daughters and his nephew in > 
shares, with a provision that in _ 

daughters, had a son born he should being 

perty of the two daughters, in case , u: s 

no son the property to go to the ne p 
heirs ; 


Hindu Law-concld. 


//.?///, that fhe Will gave an absolute estate to 
;ilI the legatees. A Lakshmi Narain" Misr v. 
Si’niarn! Kcar, IGA. 139 389 

Will, construction of—Gift to dauyhti rs 
.subject tn life-estate in favour of widow— Death 
of ilmitjhter before widow ~ Devolution of estate. 

A Hindu testator directed in his Will that sub¬ 
ject to a life-estate in favour of his widow his 
properly would go to his two daughters in equal 

■ ii __... 


lullf shares : 


Held, that the gift by the tcstatoi in favour of 
his daughters was in definite shares, so that if 
one of them happened to die before the widow, 
her heirs would step into her shoes and the entire 
estate would not devolve on the other daughter of 
tiie testator. L Tasadduq Hussain- r. Ram Kishkn 

86 

Hindu Widow's Re-marriage Act XV of 1856' 

Re-married widow Son’s property, succession 
to. See II IN UP Law W i DOW 1048 

Income Tax ActiVll of 1918), s. 9 (2), cl. 7 

Machinery in state of repair, sale of-Loss — 
Assessee, whether entitled to reduction. 

Under section 9, sub-section (2>. clause irii) of 
the Income Tax Act an assessee is not entitled to 
a deduction from the annual profits, of less in¬ 
curred by him by sale of certain machinerv in 
his business where the machinery is not sold or 
discarded as obsolete. The words “as obsolete" 
in clause 1 (vii) of the section govern not only 
the immediately preceding word "discarded" but 
also the earlier word "sold". M Secretary to 
the 13o.uct> or Rkvenpe. Marius v. Ramanathan 
Ciikttiar. 19 L. \\ . 34; 16 M. L. J. 12; (1924; M M . 
N. 142; 11924; A. I. R. (M.) 155 608 

_s. 19 See Income Tax Ait of 

s G8 Proviso 2 as amended hy Income Tax 
Act. 1923 798 

income Tax Act. (XI of 1922), s. 22 (2)~ 

Statement of assessee about income— Harden of 
proof— Assessment based on general principles, 

validity of. 

When an assessee states that he has no income 
from a certain source and officers of the Income 
Tax Department disbelieve him, it is for them to 
prove that he has such income and not for him 
to prove the contrary. Any assessment based on 
the inability of the assessee to prove his negative 
statement and on general assumptions only is bad 
and should be cancelled. C Bishnu Priya 
Chowdhpranj, In re, 50 C. 907; (1924> A. I. R. 1 0.) 
337 305 

_ 8 . 68, proviso 2 as amended by 

Income Tax Act, 1923— Assessment to Super¬ 
tax for 1021-22, whether can be made in 1M2-23— 
Real income liable to Super-tax- Income-Tax Act 
tVlI of lit 18), s. 19, scope of. 

Under the Second Proviso to section 68 of the 
Income-Tax Act, 1922, as amended by section 3 of 
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Income Tax Act— conoid. 


Instalment bond-concld. 


the Income-Tax Amendment Act 1923; assess¬ 
ments to super-tax for 1921-22 on the income of 
1921-22 can be made in 1922-23 under the heading 
of adjustment in eases in which, during pro¬ 
visional assessment proceedings, it was found that 
the assessors income was below the taxable 
amount for purposes of super-tax, but the real 
income is ultimately found in proceedings under 
section 08 of Income Tax Act of 1922 as amended 
by section 3 of the Act of 1923 to be large enough 
to be assessed to super-tax. 


Under section 19 of Act VII of 1918, if the 
total income actually received has been ascertain¬ 
ed by the Collector, the Collector is to compute 
the income-tax and super-tax which would have been 
payable if income-tax and super-tax had been levied 
i i the previous year with reference to the true amount 
of the income so ascertained; and then the 
difference between the sums so computed and the 
aggregate of the sums already paid by the 
assessee for the previous year ought to be 
paid by or refunded to the asseessees as the case 
may be. The sum that should have been paid 
in % super-tax in the preceding year, if tlie right 
figure had been before the Collector, is computed 
and from that is deducted any sum that has 
already been paid for super-tax. If no sum has 
been paid for super-tax, then there is no deduc¬ 
tion to be made. M Commissioner of Income 
Tax, Madras v. Ciiidamharam Ciiettiar, (1924) M. 
W. N. 33; 19 L. W. 129; U924) A. I. R. (M.) 185 

798 


Indian Soldiers* Litigation Act (XII of 1915), 

S. 4 —Indian soldier represented by Pleader — 
Default by Pleader—Notice to prescribed author i- 
ty, whether necessary. 


Where an Indian soldier is represented in a 
proceeding by a person duly authorised to appear, 
plead and act on his behalf, the Court is under 
no obligation to give notice in the prescribed 
manner to the prescribed authority under section 
4 of the Indian Soldiers’ Litigation Act, merely 
because the Pleader refuses to produce evidence 
in the case. A Fakirvllah Khan v. Baldeo 
Sahai, (1923) A. I. R. (A.) 185 2 2 5 


Instalment bond- Default in payment of instal 
ment—Cause of action—Limitation. See Limita¬ 
tion Act, Sen. I, Aar. 73 848 


the penalty having been waived, the parties are 
remitted to the same position as they would have 
been in if no default had occurred. 


Payment and acceptance of part of an overdue 
instalment does not amount to waiver, nor can 
the payment and acceptance of interest alone con¬ 
stitute waiver. 


There is a distinction, however, between a 
waiver by payment and receipt of an overdue 
instalment and mere omission to sue or takes 
steps on the default, and although there can fce 
a waiver by the payment and receipt of the 
overdue instalment, there ean be none by the 
mere fact of doing nothing. C Surenijra Nath v. 
Raja Kkshkp. Cash Law, 27 C. W. N. 893; (1924) 
A. I. R. (C.) 139 271 

Interest, cessation of—Deposit in Court. See 
Transfer op Property Act, ss. 83, 84 40 

-, covenant fur payment of—Burden of 

proof. Sec Bond, execution of 55 


- Covenanted rate — Executant—Mortgagor 

whether entitled to relief —Post diem interest — 
Reasonable rate. 

In a suit for possession by redemption it 
appeared that the property had been mortgaged 
with possession for Rs. 1,800 it being stipulated 
that income from the land should count as interest 
on Rs. 800 while Rs. 1,800 should carry interest 
at the rate of Rs. 250 per annum, and that on 
the expiry of six years if the money was net 
paid with interest, the mortgage should be con¬ 
verted into a sale. Plaintiffs were purchasers 
of the equity of redemption for the relief of a 
third: 

Held. (1) that interest at the stipulated rate was 
payable on one-third of Rs. 1,000 for the original 
period of six years. 

(2) that there was nothing to show that there 
was any stipulation express or implied in the 
mortgage deed, for payment of post diem interest 
and, therefore such interest could not declared 
under the covenant; 


- Provision as to default — Money , when 

becomes due - Acceptance of overdue instalment 
— Waiver. 

When money is payable by instalments with a 
proviso that the whole, of the money shall be¬ 
come due on default of payment of one of the 
instalments, the general rule is, that the money 
becomes due when the default is made in any of 
the instalments; but if the right to enforce pay¬ 
ment of the whole sum due upon default being 
made in payment of an instalment has been waived 
by subsequent payment of the overdue instalment, 
#n the one hand, and recent, on the other, then 


(3) that post diem interest could be allowed by 
way of damages, and that it should be allowed 
at the rate of 18 per cent, per annum from the 
date when the term of the mortgage expired Jo 
the date of the decree. LGhannu Ram v. Hotu 
Ram, <1923) A. 1. R. (L) 54 984 

-, high rate of—Undue influence—Need 

for monev—Mortgage. See Contract Act, s. 1G 

995 

-, whether can be reduced -Execution of 

decree—Court executing decree, powers of. See 
Contract Act, s. 74 916 
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Interest Act (XXXII of 1839), s. 1. Sec c on-. 

tract Act, s. 73 2 91 

-s. 1. See Contract Arr, s. 73 Illis. • s.» 

1049 

-s. 1. See Xfootiahle Instrumf.nts Act. 

ss. 4, 80 4 2 0 

Interpretation of Statutes— Taxing Statute*. 

The maxim that clear words are neecssary in 
order to tax the subject does not mean that words 
are to be unduly restricted against the taxing 
authority. It simply means that in a taxing Act 
one has to look merely at what is clearly said. 
There is no room for any intendment. There is 
no equity about a tax. There is no presumption 
as to a tax. Nothing is to be read in. nothing is 
to be implied. One can only look fairly at the 
language used. M Best «V Co., Rti*. r. The 
Corporation of Madras, It) L. W. M2; 46 M. 
L. J. 217; (19241 M. W. X. 219; 17 M. 202; <1921. 
A. I. It. (M.) 420 928 

Jaglr land— Grant of revenue—Propr ietary rights 
—Zemindar, position of -Cnerpur Jagir Might 
to cut trees— Custom. 

The right to cut trees and sell them in the 
jagir of Unerpur in Sind is. as between the 
jagirdar and the zemindars , vested in the 
zemindars . who have more proprietary interest in 
the soil than li.c jagirdar. 

The general rule is that trees upon land are 
part of the land and the right to cut and sell 
them is incident to tlie proprietorship of the land. 

In the case of a Jagir the grant ordinarily is 
of the royal share of the revenue and not of the 
soil. 


Judgment- conoid. 

Order for security ami in default for 
attachment, whether judgment —Appeal, whether 
competent. See Civil Procedure Code, 
O. XXXVII, rr. 5. C 242 

- 4 when operates la/ way of estoppel- -Party t 

whether can he allowed to assume inconsistent 
positions. 

The principle which prevents tlie same ease 
from being twice litigated is of general applica¬ 
tion and is not limited by the specific words of 
the Code of Civil Procedure in this respect. 

An estoppel is not confined to the judgment 
but extends to all facts involved in if as necessary 
steps or ground work, in other word a a judgment 
operates by way of estoppel as regards all llie 
findings which are essential lo sustain the judg¬ 
ment though not as regards findings which did 
not form the basis of the decision or were in 
eonllict therewith. 

If both parties invoke the opinion of the Court 
upon a question, if it is raised by the pleadings 
and argued, the judgment upon it does not l e 
come ultra vires merely because an issue was not 
framed which strictly, construed, embraced the 
whole of it. 

Where a defendant is entitled to set up in the 
same answer as many defences as he has, if a 
judgment is entered in his favour which contains 
no provision that it shall be without prejudice or 
any like limitation or restriction the estoppel 
raised by it will extend to every matter or fact 
in issue found by the Court in favour of the 
defendant. 


In Sind the ordinary tenure is that of the 
Zemindar or landholder who exercises wholly or 
in part the privileges of the landholder. The 
extent of such privileges varies according to 
custom from that of an absolute proprietorshii of 
the land, subject to the payment to Government 
of whatever may be the customary Government 
share of the produce, down to that of an ill- 
defined and often disputed claim to levy a lapo 
or rent on all cultivated land. 

Though a zemindar may be the proprietor of 
the soil, yet by custom he may not have the 
right to cut trees without the permission of the 
Jagirdar. S Pm Makhdum v. Malik Bhola Khan 
I# S. L. R. 87 819 


A party litigant cannot be permitted to assume 
inconsistent positions in Court, to approbate and 
re-probate to the detriment of his opponent. 

This doctrine applies not only lo the successive 
stages of the same suit but also to another suit 
than the one in which the position was taken up, 
provided that the second suit grows out • of the 
judgment in the first. C Dwijendra Narain Roy 
v. Jogesh Chandra Dey, 39 C. L. J. 10; (1924) 
A. I. n. (C.) 600 5 2 0 

Jurisdiction, absence of—Erroneous withdrawal 
of suit - Revision. See Civil Procedure Code, 
8. 115, O. XXIII, n. 1 1033 


Judgment- Alteration of order— Judgment signed 
Court, inherent power of. See Civil (ko- 
cedcrp. Code, a. 151, O. XX, R. 3, O. XU 
n. 53 (0) 900 

--- based solely on result of local investi¬ 
gation by Trial Court, legality of. See Aferal. 
SECOND'—Judgment 

— of Small Cause Court, contents of. 

Civil Procedure Code, O. XX, R. I 547 


- Civil or Revenue Court- Suit for decla¬ 
ration of right to joint tenancy—Second 
appeal - Fresh evidence , whether can he admit¬ 
ted. 

A suit for a declaration that the plaintiff is a 
joint tenant with the defendant and entitled to 
joint possession with him is cognizable exclu¬ 
sively by the Civil Court. 

Fresh evidence cannot bo admitted in second 
appeal especially where it was not tendered in 
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Jurisdiction— concld. 

the lower Appellate <_’ »iu t and no application was 
made for tendering it in the High Court. A 
Xohar Ahir t\ i'ARTAP All IK, 21 A. I. J. 899; 
(1924) A. I. R. (A.) 231 367 

-r»i rnneous exercise of Mandamus—High 

Court, power of. See Specific Relief Act, s. 

15 1042 

-Land ordinarily submerged in water and 

not under cultivation, whether raiyati land— 
Mesne profits, suit for—Civil Court, whether 
has jurisdiction. Sec Madras Estates Land 
Act, ss. 3 (1G), 15, 1G3 718 

- 1 objection as to. 

It is clearly tlie policy of the law that when 
any question of jurisdiction is raised, it should 
be raised in the Court of first instance at the 
earliest stage and that it should he given effect 
to by the Appellate Court only if there has been 
prejudice caused by the trial in the First Court. 
M Anna Chalmayya v. Anna Lakshmi Devamma 

857 

-, original—Property situate outside limits 

of original jurisdiction, title to, whether can 
be investigated—Leave of Court, whether 
necessary. See Letters Patent (Bom.), cl. 12 

780 

-, refusal to exercise—Decree of Small 

Cause nature—Order for execution- Second appeal 
if competent—Erroneous decision— Revision. See 
Decree of Small Cause Nature 605 

-Suit for return of ornaments given at 

betrothal. See Presidency Small Cause Courts 
Act, s. 19 (g) 517 

-to grant decree nisi —Domicile of choice, 

acquisition of- Requisites —Animus Momendi 
not proved. See Divorce Act, ss. 2, 7 719 

-, transfer of—Execution of decree Court 

competent to execute decree—Objection to 
jurisdiction taken in appeal, whether can be 
entertained. See Civil Prodkdure Code, ss. 21, 
37, 38, 39 806 

-of Civil Court—Application for partition 

—Subsequent suit for exclusive possession, 
whether maintainable. See U. P. Land Reve¬ 
nue Act, s. 233 (k) 345 

-Document creating tenancy rights, 

interpretation of. See U. P. Land Revenue Act, 
s. 233 784 

- of Insolvency Court—Determination of 

questions of title to insolvent's property- Civil 
Court, reference to, whether necessary. See 
Provincial Insolvency Act, s. 4 (1) 552 

-of Small Cause Court—Suit for rent of 

homestead land. See Provincial Small Cause 
Courts Act, Sch. II Art 8 557 


Land Acquisition Act (I of 1894), s. 23— 

Market-value, meaning of—Best evidence, what 
[s— Adaptability of agricultural land as build¬ 
ing site—Compensation, basis for award of. 

The market-value of land may be roughly 
described as the price that an owner willing, and 
not obliged, to sell might reasonably expect to 
obtain from a willing purchaser with whom he 
is bargaining for the sale and purchase of the 
land. 

The best evidence to prove what a willing 
purchaser would pay for the laud under acquisi¬ 
tion would be the evidence of genuine sales 
effected about the time of the Notification for 
acquisition, either in respect of the same land or 
any portion thereof or the sale of lands precisely 
parallel in all its circumstances to the sale of 
land under compulsory acquisition. 

The fairest and most favourable basis on which 
compensation should he awarded to the owner is 
to estimate the market-value of the property 
according to the most lucrative and advantageous 
way in which such land can be laid out at the 
time of acquisition but the operative effect of 
sj>ecial adaptability or future utility of land mus 
be estimated not by idle speculation and unprac¬ 
tical imagination but by prudent business con¬ 
siderations such as would weigh with an intending 
purchaser at the imaginary market which would 
have ruled had the land been exposed for sale 
when it was to he compulsorily acquired. 

Adaptability of agricultural lands as building 
sites is a factor to be taken into consideration 
in fixing the value of land under compulsory 
acquisition, deductions being made for payment 
of the ordinary premium and revised assessment 
which may be leviable on conversion of agricul¬ 
tural lands into building sites. 

Much importance should not he attached to 
evidence of offers in ascertaining the market- 
value of the land. S Gomnpram Yorhomal v. 
The Assistant Collector of Shikarpur 376 

Land acquisition proceedings — Market- 
Value, assessment of- Experts, opinions of, value 
of — Offers, value of—Procedure. 

• In assessing the value of land for purposes of 
land acquisition the opinions of experts are 
admissible in evidence, but the value to be 
attached to such evidence depends upon the 
quality of the evidence. 

The evidence of offers made by irresponsible 
brokers on behalf of undisclosed principals, or 
perhaps for their own purposes without any 
principal behind them, is, however, useless. 

The fairest and most favourable principle of 
compensation to the owners is to estimate the 
market-value of the property not according to ns 
present disposition, but laid out m the most 
lucrative and advantageous way m which tne 
owners could dispose of it. L Secretary of State 
for India v. Sarla Devi Chauphrani, 5 L. U** 
(1924) A. I R. (L.) 518 7* 
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Landlord and tenan t —A g r 1 c a 11 ura 1 ten a tit, 

whether can sell house — Zemindar, rights of. 

A person agriculturist or agricultural truant, 
who is allowed by a zemindar to build a house 
for his occupation in the abadi , obtains if there 
is no special contract to the contrary, a mere 
right to use that house for himself and his 
family so long as he maintains the house, if, 
prevents its falling down and so long as lie 
does not abandon the house by leaving the 
village. 

When, therefore, a tenant sold the house in 
which he lived and certain customers sued to set 
aside the sale : 

Held , that the plaintiffs were entitled to obtain 
possession of the land and the vendee could re¬ 
move the materials of the house sold. O Pakag 
Din v. Sheo Manual, II O. & A. L. R. 309 285 

- Agricultural village—Sale of house by 

tenant , validity of—Special custom. 

Apart from special custom, a tenant in an agri¬ 
cultural village has no right to sell his house to¬ 
gether with a right of residence. 

A sale by the tenant in favour of another tenant 
is just as much prohibited as a sale in favour of 
an outsider, but a sale in favour of the landlord 
stands on a different footing. A Champa Kcnwai: 
v . Tulsiii Ram 954 


*- Character of tenancy , how determined. 

In order to determine the character of a ten¬ 
ancy, the Court has to look to the intrinsic evi¬ 
dence afforded by the documents themselves and 
also, if necessary, to the surrounding circum¬ 
stances and the conduct of the parties. C Muham¬ 
mad Sulaiman Khan v. Uma Charan Sil 648 


-- Ejectment suit against trespassers Suit 

against rival landlord-Tenants, whether neces¬ 
sary parties. 

It cannot be said as an abstract proposition of 
law that where land is in occupation of tenants 
the landlord has no right to maintain a suit 
Against a trespasser or if the land is in the 'occu¬ 
pation of the trespasser’s tenants he cannot bring a 
like suit against him alone. 

The question whether a suit for possession is 
maintainable by the landlord against a rival 
claimant depends very much upon the status of 
the tenants. 

When one landlord is dispossessed by another 
landlord it is not necessary that the plaintiti 
should make all the tenants of the defendant 
Parties to the suit. C Kali Prosanna Biiadcri £ 
Hbmanta Kumari Dem i03o 

--Enhancement of rent, application for— 

Application on behalf of all landlords- bu 
sequent withdrawal of same, effect of. w 
Bengal Tenancy Act, ss. 105, 107 ° 

;- Forest lands in zemindari—■Zemindar, 

rights of -Reclamation of forest land-lenan 
whether acquires occupancy rights nurd it 
proof. 


Landlord and tenant— contd. 

A tenant who sets up an occupancy right has to 
establish it. 

The zemindar owns an absolute estate in forest 
lands in tlie zemindari . 

A man who reclaims zemindari forest land and 
makes it cultivable does not thereby acquire per 
maneiit occupancy right in that land. M Badakij 
c'hellamma V. Dcngala Pkntayya, (1924 • M. W. X 
140; 20 L. W. 478 845 

- Xakdi holding Suspension of rents— 

Landlord's failures to provide irrigation faci/i- 
t ies. 

In tin* absence «>f a condition of the tenancy 
that the landlord should provide the necessary 
irrigation facilities, the tenant paying nagdi rent 
are not entitled to suspension of the rent on the 
landlord's failure to provide those facilities. Pat 
Paktap Narayan Singh v. Nathan Singh, (1924) 
Pat. 173 8 58 

Occupancy tenant -Tanks and well con- 
strncted for manufacture of indigo , whether can 
be sold. 

Tanks and wells constructed by an occupancy 
tenant for the manufacture of indigo are not a part 
of his holding and he is competent to sell them. A 
Ram Naraix r. Muhammad A k ha it, (1923) A. I. R. 
(A.) 180 5 0 8 

/Possession of property as tenant-at-will, 
when becomes adverse burden of proof — Son- 
payment of rent, effect of Possession of tenants' 
heir , nature of. 

When a person occupies a property as a tenant- 
at-will the onus is on him to prove that the re¬ 
lationship so created subsequently ceased to exist 
and that his possession became adverse to that of 
the lessor. 

Mere non-payment of rent or discontinuance 
of payment of rent for twelve years by a tenant 
would not create adverse possession ns against the 
owner. 

Xor would the carrying 'out of any alterations 
in the house by the tenant to suit his convenience 
he evidence of adverse possession. 

When a person is in possession of a property as a 
tenant -at-will, the possession of his heir after his 
death does not ipso facto become adverse against 
the owner and he must show that by some subse¬ 
quent act'his possession became adverse to that of 
the owner. 

Where an occupant of a house paid rent to 
nobody, used the place as his own openly and in 
his own right, to the knowledge of the person 
claiming to he the landlord, unequivocally dis¬ 
claiming to hold it as a tenant, kept it under his 
lock and key when it was not required, and his 
name was shown in the Municipal registers as an 
occupant and he continued to receive Municipal 
house tax bills: 

l/rld, that he acquired title to the house by ad- 
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Landlord and tenant~-contd. 

verse possession on the expiry of 1 i! years from 
the dale of the disclaimer. 

A tenant cat;, without giving up possession as 
such acquire right to a property by adverse pos¬ 
session. S Mahomkp Faruq v. Sidik 5 9 

— Suit for rent in respect of different hold- 
in (/a -Sc pn rate causes of action, joinder of. 

It is not open to a landholder to sue a tenant 
in the same suit in respect of different holdings 
A Hira Lal v. Mot i Lal, 22 A. L. J. 451) 5 60 

- Tenancy, origin of, not known—Nature 

how determined Conduct of put ties— Evidentiary 
value of—Long occupation on same terms—Uni¬ 
form rent — Inference . 

When the origin of a tenancy is not known, 
evidence of the acts and conduct of the parties 
constitutes the best and the only evidence to 
prove the nature of the tenancy. 

Where in a suit in ejectment against tenants* 
it was found that for at lcaset throe generations 
the defendants’ family had been occupying the 
land without any alteration in terms and dur¬ 
ing that period, the rent had been for below the 
economic rent, and uniform and fixed rent had 
been paid : 

Held, that under the circumstances, the Court 
was entitled to infer permanent rights of tenancy. 

M Ch IDAMBARAGURUKKAL V. SlVAGN’AXA Su .VI) ARAM 

Pjllai, (1924) M. W. X. 187; 47 M. L. J. 598 

619 

-Tope poramboke— Paramount title, where 

vests—Tree patta—Pattadar, title of, whether 
defeasible •- Intermediate, landlord, ouster of, by 
title paramount -Tenant, whether can prove cesser 
of landlord's title - Evidence Act {I of 1872), 
s. I lti. 

Prima facie, the paramount title to land re¬ 
gistered as tope poramboke is with Government. 
Where a tree patta is granted by Government in 
respect of such a land, the occupation of the 
pattadar is subject to the paramount title of the 
Government and his title is a defeasible one 
liable to be defeated at any time by the entry of 
the Government. 

A person having a paramount title may put 
an end to the rights of the intermediate land¬ 
lord thereby extinguishing the sub-tenancy as 
well. 1 

It is open to the tenant to prove a cesser of 
•his landlord’s title by ouster by the holder of the 
title paramount and to attorn to the latter without 
actually going out of possession. 

Section 116 of the Indian Evidence Act is no 
bar to a tenant showing that his landlord had no 
title at a date previous to the commencement, of 
the tenancy, or that, since its commencement, it 
has expired or has been defeated, because the bar 
operates only during the continuance of the 
tenancy. In a case of eviction by the title 
paramount actual and open surrender of posses- 
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sion to ihe intermediate landlord is not neces¬ 
sary to terminate the tenancy with the latter, 
M Ramaswami Tin: van* r. Alaoa Pillai 881 

- Trees, right to transfer—Custom— Wnjib- 

ul-arz, entry in, construction of. 

A wajib-ul-arz declared that such trees as were 
in possession of the persons who had planted them 
on the fields or on the ridges could be cut and 
sold by the tenants of the lields ; 

Held, that this included the right to transfer 
standing trees which a tenant had planted on his 
holding with the consent of the zemindar. A Har 
Laval Singh v. Gar Dayal Singh, (1923) A. I. K 
(A.) 181 542 

Lease, construction of—Lease on pi inted form — 
Word* used, effect of. 

In case of leases on printed forms indiscriminate¬ 
ly used, much reliance cannot he placed on words 
and expressions used therein. C Muhammad 
Sula iman Khan v. Uma Charan Sil 648 

-, darpatni— Rent lixed in perpetuity- 

increase of rent. See Construction or document 

369 

Legal practitioner —Professional misconduct — 
D isbarme n t — R c-a d m iss ion. 

When a legal practitioner, who has been disbar¬ 
red on account of professional misconduct, applies 
to be restored to his former position, the test to 
be applied is whether the sentence of exclusion, 
however right, has had the salutary effect of 
awakening in him a higher sense of honour and 
duty-and whether in the interval his conduct has 
been so irreproachable that notwithstanding a 
delinquency in early life, lie might be safely 
entrusted with the affairs of clients ami admitted 
to an honourable profession without that pro¬ 
fession suffering degradation. An application to 
strike off the rolls or re-ad in it to them ought not 
to be looked at with respect to punishment of 
the individual himself. S In re Mirza Jalal-ud- 
bxV, 16 S. L. K. 11 564 

Legal Practitioners Act (XVIII of 1879), se. 

36, 38 — Court, discretion of—Order including 
name in the list of touts— Opportunity to show 
cause — Appeal—High Court, powers of superin¬ 
tendence— Government of India Act, 1015 , (5 & 
0 Geo. V , C. 67), 5. 107 . 

The powers conferred on the High Court by 
section 107 of the Government of India Act are 
extensive enough to authorise the Court to send 
for the record of an enquiry conducted by a 
District Judge with a view to drawing up a list 
of persons proved to be touts and to examine 
such record and thereafter issue such orders or 
instructions to the District Judge as might 
appear to be proper. 

The High Court will not interfere in the 
exercise of its powers of superintendence cn the 
sole ground that tlie decision of tlie District 
Judge is against the weight of the evidence. 
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Letters Patent (Mad.) - concld. 


Section 38 of the Legal Practitioners Act, 187'.), 
confers on the Courts therein mentioned includ¬ 
ing the Court of a District Judge, a very nidi* 
discretion in the matter, with lIn* only qualifica¬ 
tions that the District Judge must he satisfied by 
evidence of general repute or otherwise, and that 
no person's name is to he included in the list of 
touts until he has had an opportunity <>f showing 
cause against such inclusion. 

It was never the intention of the Legislature 
to allow anything of the nature of an appeal 
against the decision of a competent Court under 
section 36 of the Legal Practitioners Act. A 
Kashi Nath r. JSmi*kkor, !) O. & A. L. R. film 

693 

Letters Patent (Bom.) Cl. 12 Administration 
suit, whether suit for land Property situate 
outside limits of Original Jurisdiction, title to, 
whether can be investigated—Leave of Court, 
whether necessary. 

An administration suit, as such, is not a suit 
for land within the meaning of clause 12 of the 
Bombay High Court, and tlie question whether 
certain immoveable property situate outside the 
limits of the Original Civil Jurisdiction of the 
High Court formed part of the estate of the 
deceased can be appropriately considered in such 
a suit. Such a question is only an incident of 
the administration suit and no question of leave 
under clause 12 of the Letters Patent arises with 
reference to it. B Maiiomkdally Adamji r. Annul. 
Hussain* Adamji. 26 Bom. L. R. 163; 18 U. 331; 

(1924) A. I. R. <B.) 313 780 

" 7 -, cl. 15— Appeal against order in revi¬ 

sion. 

An order in revision is not subject to appeal 
under tlife Letters Patent of the Bombay High 
Court. B Mahomed Yalli Asmal v. Vali.i Asmai., 
26 Bom. L. R. 171; (1921) A. 1. R. tB.)32l 723 

cl. 39. See Civil Procedure Code, s. 109 

(a) 210 

Letters Patent (Cal.), cl. 15. Sec Civil Pro- 
cbditrb Code, O. XXXVII, kr. 5, 6 242 

Letters Patent (Lah.), cl. 10 •Appeal Sew 

• point, whether can be urged. 

. In an appeal under the Letters Patent a party 
13 n °t entitled to be heard on a point which was 
™>t raised before the Judge in Chambers. L 

Mohammad Taqi v. Aijdul Raiimax, (1923) A. I. K. 
(L) 151 281 

Letters Patent (Mad.), cl. 15 Judgment . tlcfi- 
nxtion of Test Order refusing stay of exeat - 
* Um pending appeal, whether appealable. 

In order to decide whether any particular order 
amounts to a judgment or not within the mean¬ 
ing of the Letters Patent, i lie test is not what is 
Hu: form of the adjudication but what is its effect 
)n the suit or proceeding in which it is made. 
.If its effect, whatever it3 form may be, and 


whatever may be the nature of the application 
on which it is made, is to pul an end to the suit w 
proceeding so far as the Court before which the 
suit or proceeding is pending is concerned or if 
its effect, if it is not complied with, is to put 
an end to the suit or proceeding the adjudica¬ 
tion is a judgment within the meaning of the 
clause. 

I he order <»f a Single Judge of the High Court 
refusing stay of execution «»f a decree pending 
disposal of on appeal in the High Court is a 
“judgment within the meaning of clause 15 of 
the Letters Patent and is appealable. 


Per Lrishnan. J. An order refusing an interim 
injunction is a judgment hut an order refusing 
stay of proceedings is not. M Soxaciialam Pii.lai 
v. Kimahavelu CiiettiarJ 16 M. L. J. 138; il92l) 
M. \Y. N. 167; 19 L. \V. 127; \7 M. 316; (1921) A. 
J. R. iM.) 597 109 


, Cl. 16 Civil Pi net du re Code ( Act 1 of 
s. II) -Mntlra.s testates Land Act I of 
i'JO.M, ss. 171. 17J - tinned of Revenue, orders of 
- Revision—II igh Cotut, jurisdiction of. 

The High Court will not interfere in revision 
under section 115 of the Civil Procedure t'ode 
with an order of the Board of Revenue passed in 
the exercise of its jurisdiction under section 171 
of the Madras Instates Land Act. as an another 
remedy l>v way of a civil suit is provided in 
such a case by section 173 of the Act. 

Per Spcnctr , •/. An order of the Board of 
Revenue passed under section 171 or section 172 
of the Madras Kstatcs Land Act is not a judicial 
proceeding of a Court subordinate to the High 
Court and is not open to revision hy the latter 
under section 115 of the Civil Procedure Code. 

Per Demdnss, J. The Board of Revenue as such 
is not a Court exercising judicial functions 
subject to tlie appellate jurisdiction of the High 
Court but being a Civil Court when it acts 
judicially under section 171 or section 172 or any 
other section of the Madras Instates Land Act, it 
is subject to the revisional jurisdiction of the 
High Court. 

Section 173 of the Madras Kstatcs Land Act 
provides a separate remedy by suit in a Civil 
Court and where that is the ease there is no 
power of revision. M Bum Aiwanxa t». Anala 
Latchayya. 15 M. L. J. 735; 33 M. L. T. 92; 18 
L. W. 849; (1921) A. I. It. (M.) 119; 17 M. 250 

372 

Letters Patent (Ran.), cl. 13— Appeal--Appli¬ 
cation for certificate Delay , effect of. 

No period of limitation has been prescribed 
for an application under clause 13 of the Rangoon 
Letters Patent to obtain a declaration that a case, 
is lit one for appeal, hut long delay in making 
the application may disentitle tlie applicant from 
obtaining the declaration, especially where I ho 
declaration is sought on a technical ground in a 
case in which the order coiniduincd of has done 
substantial justice between the parties. R Mauno 
Umax v. Ma Shin, (1921) A. I. R. (R.) 45; 2 Bur. 
L. J. 101 441 
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Limitation—Application by Official Receiver to 
set aside alienation bv insolvent. Sec Provin¬ 
cial Insolvency Act, s. 36 443 

-- Bisardar, suit for wages by. Sec Limi¬ 
tation Act, Sen. I, Arts. 7 and 102 576 


Li mitation—conoid. 

-—— Suit by one of joint promissees, maintain¬ 
ability of—Non-joinder of parties—Subsequent 
joinder by order of Court. Sec Civil Prock- 
dvrb Code, O. I, r. 10 914 


—, commencement of—Mortgage decree— 
Application for personal decree. See Limitation 
Act, Sen. I, Art. 181 8 5 


- Suit for possession by reversioner— 

Adoption, invalidity of, involved. See Limita¬ 
tion Act, Sch. I, Arts. 118, 111 971 


- Damages caused by action of Canal 

Officers—Suit to recover damages. See Northern 
India Canal and Drainage Act, ss. 6, 15, 58 

208 

- Damages caused by construction of canal 

—Suit to recover damages. See Limitation 
Act, Sch. 1, Art. 2 185 

- Ejectment by one member of proprie¬ 
tary body—Ejectment by landlord-Suit to 
contest ejectment. Sec Agra Tenancy Act, s. 

79 1025 

- Execution of decree — Certification of 

payment after decree has become barred, whether 
revives limitation. Sec Civil Procedure Code, 
O. XXI, r. 2 799 


—- Suit to enforce payment of money 

charged on property. See Limitation Act, Sch. 
I, Art. 132 9 42 

Limitation Act (IX of 1908) — Provisions , u>/ie- 
thcr applicable to Buddhist monasteries—Burmese 
Buddhist monk - Right to monastei~y extinguished 
by adverse possession—Death of trespasser — 
Right , whether revived. 

The provisions of the Limitation Act apply to 
suits for possession of Buddhist monasteries. 

After the right of a Buddhist monk to a monas¬ 
tery has become extinguished by the operation 
of the Law of Limitation, it cannot come into life 
again merely because the person who acquired 
adverse possession died without dedicating the 
monastery to anv one. R Wiskikla v. Parama, 
(1923) A.* I. R. (It.) 40 273 


-Landlord originally party but given up 

in appeal—Question, whether can be agitated 
—Limitation, question of. when can be taken. 
See Bengal Tenancy Act, Scii. Ill, Art. 3 569 

- Mortgage—Subrogation—Part payment of 

mortgage-debt—Charge, creation of—Suit to 
recover payment. See Mortgage— Subrogation 

766 

- Mutual accounts, what are—Cash ad¬ 
vances and re-payment in kind—Suit to recover 
balance. See Limitation Act, Soil. I, Arts. 57, So 

998 

- Objection to attachment—Withdrawal of 

objection—Order without jurisdiction— Declara¬ 
tory suit. See Civil Procedure Code, O. XXI, 

r. 63, O. XXIII, R. 1 1002 

-, operation of—Alienation by' Hindu 

father—Suit by after-born son. See Limitation 
Act, Art. 126* 1010 

-, operation of—Mortgage decree-Applica¬ 
tion to make decree final—Step-in-aid of 
execution. See Limitation Act, Sch. I, Art. 

182 407 

-, starting point of—Hindu Law—Aliena¬ 
tion by father—After-born son, right of—Fresh 
cause of action. See Hindu Law—Alienation 
by father 666 

- Suit against auction-purchaser from 

mortgagee. See Mortgage 46 6 

- Suit by Company against Director to 

recover losses due to his negligence. See 
Limitation Act, s. 10, Scu. I, Arts. 36, 90 740 


- s. 5. See Court, act of 


651 


-S. 5— Appeal, delay in tiling—Extension 

of time— Diligence, absence of . 

An appellant who does not show any sort of 
diligence in the matter of obtaining the necessary 
copies for the purposes of his appeal is not entitled 
to any indulgence by way of extension of time 
under section 5 of the Limitation Act. L Nazks 
v. Gopal, (1923) A. 1. R. (L.) 208 812 


- S. 5 —Appeal filed in vrrong Court —• 

Mistake , bona lide— Extension of time, whether 
should be allowed . 

A suit for ejectment was filed in the Revenue 
Court. The defendants' plea of proprietary titlo 
was negatived by the Court which, however, 
dismissed tlie suit on other grounds .The plaint¬ 
iffs appealed to the Commissioner and, naturally, 
did not raise the question of proprietary title 
against the defendants who tried to support me 
decree on the ground that they were proprietors. 
The appeal was allowed and the suit decreed, un 
appeal by the defendants, the Board of Revenue 
lield that, as soon as the question of proprietary 
title was raised before the Commissioner, n* 
:eased to have jurisdiction and directed that mo 
appeal be returned for presentation to the District 

Judge. Accordingly, the Commissioner returnea 

the memorandum of appeal to the plaintiffs on 
ihe 31st August 1920 and they tiled it before the 
District Judge on the 4th September. The District 
Judge dismissed the appeal as time-barred. 1 laini 
ffs appealed to the High Court: , , 

Held , that the plaintiffs had in good faith file 
he appeal in the Commissioner s Court and a 
hey had filed it before the Judge within five 
lav 8 of the return of the memorandum of ap^ea* 
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by the Commissioner, the District Judge ought to 
have granted an extension of time under section 
5 of the Limitation Act. A Akbari Bkgam v. 
Shaikh Zamin Ali, (1923) A. I. R. (A.) 361 402 

-— S. 5 — Extension of time—Sufficient cause 

—Mistake — Illness in family—Discretion of 
Court. 

In cases where an application for extension of 
time under section 5 of the Limitation Act is 
presented a rule is generally issued on the re¬ 
spondent to show cause why an extension of time 
should not be granted. This procedure has been 
insisted upon by the Judicial Committee. 

If the applicant succeeds in establishing due 
diligence, good faith and the absence of neglect 
he is entitled to persuade the Court to extend 
the time for presentation of the memorandum of 
appeal. 

There is no authority for the broad proposition 
that when there is a chance of mistake the Court 
should in every case excuse the delay. 

Serious illness in the family or that some tim e 
was required for making arrangements for tiling 
the appeal are not sufficient reasons for extension 
of time. C Elahinkwaz Kuan r. Bisks war Baisya 

924 

-- 8S. 6, 7. See Hindi; Law—Joint family 

296 


— s. 6, Sch. I, Art. 126 —Suit to challenge 
alienation — Limitation , commencement of—A ftcr - 
bom son, position of. 

. Under Article 126 of Schedule I to the Limita¬ 
tion Act, limitation for a suit to challenge an 
alienation of family property runs from the dato 
on which the alienee takes possession of the pro¬ 


perty. 

If the plaintiff is a 
limitation commences 
in virtue of section 6 


minor on the date when 
this period will be extended 
,-—— MVVViVU V/ of the Limitatian Act, but 

section 6 cannot be pleaded by a plaintiff who 
was not in existence when the alienee took posses¬ 
sion. He is entitled to take advantage of the 
existing cause of action so long as it subsists, 
but he does not obtain a fresh period of 21 years 
Irom the date of his birth. A Dhankaj Rai v. 
Ram Nakesh Rai 1019 


- - SS. 9 P 17 —Execution of decree—Death of 

decree-holder—Application for execution by 
executor — Limitation, computation of. 

Where a decree-holder does not take any steps 
during his lifetime to execute the decree, section 
3 of the Limitation Act will apply to an applica- 
uon for execution made by his executor and the 
latter will not be entitled to deduct the time 
B pent in obtaining Probate of the decree-holder’s 
Wl11 - R Burn k. Paul, (1923) A. I. R. («•> !>8 

v ' 284 

---- 8. 10, Art 116— Auction-purchaser of 

company shares, position of—Suit for dividend 
aue before, purchase — Company, whether trustee 

J 0r purchaser. 


Limitation Act—coutd. 


A person who has purchased tho shares of a 
judgment-debtor share-holder in a companv in 
Court auction but whom the companv refuses to 
register as such is not a share-holder of the com¬ 
pany and a suit by him for recovery of dividends 
due before the date of his purchase is not governed 
bv Article lib of Schedule I to the Limitation Act 
A or does the company hold the dividends for 
share holders in trust so as to render section 10 
of the Limitation Act applicable. M Gurunaihia- 
r am a Kkshayya v . Sri Tirupurasunpari Cottov 
Press, Bkzwapa, 16 M. L. J. 563; 19 L. W. 623 

947 

-- s. 10, Sch. I, Arts. 36, 90 —Suit by 

Company against Director to recover losses due 

to Ins negligence—Limitation-Director of Com¬ 
pany, position and liability of. 

In each case it is a question of fact whether a 
Director of a Company whose acts are brought 
into question, was under the particular circum¬ 
stances of the case in the position of a trustee a 
partner, or an agent to the Company or to tho 
body of share-holders. 

A suit by a banking Company to recover from 
a Director the amount of losses incurred bv the 
Company on certain loans made bv the Company 
on the authority of the Director, in sanctioning 
which the latter was guilty of gross negligence is 
goverened by Article 90 and not bv Article 36 of 
Schedule I or section 10 of the Limitation Act 
L Daulat Ram r. Bharat National Bank, Ltp ' 
Delhi, 5 L. 27; (1921) A. I. R. ,L.) 135 740 


s. 


14-,/ udgment-debtor adjudicated 


in¬ 


solvent—Application by decree-holder to be entered 
in the schedule of creditors, rejection of—Order 
of adjudication, annulment of—Subsequent appli¬ 
cation for execution—Decree, whether time-barred 
— Execution, whether can proceed. 

The petitioner made an application on 1st 
August 1917 to ho declared an insolvent, and tho 
order of adjudication was made on 1st November 
1917. N, a creditor, obtained a Small Cause Court 
decree ou the 3rd August 1917. On Uth May 
1921, the minor sons of .V applied to the Insol¬ 
vency Court to be entered in the schedule of 
creditors but the application was rejected on 11th 
February 1922. The order of adjudication was 
eventually annulled on 27!h October 1922. There¬ 
upon a fresh application was made for execution 
of the decree : 

Held, that the rejection of the application ask¬ 
ing that the names of the decree-holder's sons bo 
entered in the schedule of creditors was not duo 
to any defect of jurisdiction of section 14 of tho 
Limitation Act did not aj>ply; 

(2) that time began to run against the decree- 
holder from the date of his decree, viz., the 3rd 
August 1917 and the decree was barred on tho 
date when application for leave to execute it was 
made; 

(3) that the execution could not, therefore 

proceed. Pat Akhaj Khalifa t>. Kamlal MAKWAHr’ 
(1923) Pat. 271; (1921) A. I. R. (Pat.) -10 696 

— s. 19. Sec Contract Act, s 25 

77, 46S 
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-S. 19 -! two'/’/*’/ /n)')ir —Adm is?i*>n of 

liability cutpU (1 u'i*h arranjzimni for satisfac¬ 
tion. 

An unqualified admission of liability, coupled 
■with an arrangement proposed for its satisfac¬ 
tion, amounts to an acknowledgment within the 
meaning of section 19 of the Limitation Act and 
operates to save limitation. N Daji Mahar r. 
!Maiiai>ko Kunhi 66 

S. 1 9 - Execution petitions—Acknowledg¬ 
ment. 

Section 19 of the Limitation Act applies to 
execution petitions. Pat Rksh.ma Kuari v. Ram- 
hsiiwar Ojha 897 

ss. 19, 22. See Civil Procedure Code, 
O. I. r. 10 914 

-S. 19, Sch. I, Art. 144 - Adverse posses¬ 
sion -Co-sharers Acknowledgment of co-shaiers 
title Demand for share of expenses of repairs. 
The possession of one co-sharer is, as a general 
rule, the possession of all the other co-sharers. 
The co-sharer in possession, in order to claim 
adverse possession, must show some clear and 
unmistakable act on his part evidencing his in¬ 
tention to hold possession on his own account. 

Plaint ill sued to recover his share in certain 
ancestral property from the defendants and pro¬ 
duced in evidence a post rard written by one of 
them in which the plaintilY was called upon to 
pay his share of the monies expended on repairs 
or surrender his interest in the house : 

Held , (1) that tins post card amounted to an 
acknowledgment of the plaintiff's title; 

i2) that as the post card indicated that, up to 
the date of writing it, the writer had not form¬ 
ed any intention to exclude the plaintiff from 
the joint property the acknowledgment could 
not be said to have been made beyond limitation; 

(3) that the acknowledgment contained in the 
post card was not conditional, as the condition 
attached to the future and not to the past. L 
Balmokand i>. Wazir Cha.vd, 5 L. L. J. 17 279 

- Sch. I, Art. 2. See Northern India 

Canal and Drainage Act, ss. G, 15, 58 208 

--Art. 2, applicability of —Damage 

caused by construction of canal - Suit to recover 
da mages — Li m ita tion—Sorth cm J nd ia Ca nal 
. and Drainage Act , ss. 6, I J. 

In consequence of the construction of the Raya 
Branch Tail Distributary of the Upper Chenab 
Canal, Hood water was driven on to the plaintiff's 
property and caused serious damage. Plaintiff 
sued the Secretary of State to recover damages 
for the injury so caused: 

Held , that the action taken by the Canal 
Officers in constructing the channel fell under 
sections G and 15 of the Northern India Canal 
and Drainage Act and tlie suit was, therefore, 
governed by Article 2 of Schedule I to the 
Limitation Act. L The Pcnjad Cotton Press Co. 
v. Secretary op State, 1 L. 132; (1921) A. 1. R. 
(L.) 192 185 

-- Arts. 7, 102—Disardur, suit 

for wages by—Limitation. 


A bisardar is neither a household servant nor 
an artisan or labourer and consequently a suit 
for wages brought by him does not fall within the 
purview of Art. 7 but is governed by Art. 102 of 
Sch. 1 to the Limitation Act. O Quasi Ram v. 
Uma Datt, 9 O. A. L. R. 554; 10 O. L. J. 348; 
2G O. C. 327; (1924) A. I. R. (O.) 189 576 

-Sch. I, Art. 11. See Civil Procedure 

Code, O. XXI, r. G3, O. XXXIII, R. 1 1002 

- Art. 11 — Attachment before judg¬ 
ment—Order for sale—Claim petition — Limita¬ 
tion. 

An attachment made before judgment assumes 
the character of an attachment in execution when 
an order is passed for the sale of the attached 
property. 

Therefore, a claim petition arising out of pro¬ 
ceedings in execution in respect of property 
originally attached before judgment is governed 
by Art. 11 of the Limitation Act. M Vella van 
Asari v. Sivagnanam Asari, 31 M. L. T. 193 

917 

- Arts. 57, 85 - Mutual account , 

what are—Creditor and debtor—Cash advances 
and repayments in kind — Account, nature of 
Suit to recover balance— Limitation. 

An account is said to be mutual within the 
meaning of Article 85 of Schedule 1 of the 
Limitation Act when there arc transactions on 
each side creating independent obligations on the 
other. When tlie transactions create obligations 
on one side only, those on the other being merely 
complete or partial discharges of such obligations, 
the account cannot he said to be mutual. 

When it was found that the transaction be¬ 
tween the parties where those of creditor and 
debtor and that the defendants borrowed money 
from the plaintiffs and sent them commodities, 
the proceeds of which were applied to re-paying 
cash loans, and the accounts disclosed no inde¬ 
pendent obligations on both sides or occasions 
for mutual demands: 

Held, (1) that the account was not a mutual one 
within the meaning of Article 85 of Schedule 1 to 
the Limitation Act; , , i -- j 

(2) that the case was governed by Article di oi 
Schedule 1 to the Limitation Act. L IhakuR 
Das v. Bishan Das, (1923) A. I. R. <W g ££ 


- Art. 75 Instalment bund- De¬ 
fault in payment of instalment—Cause of action 

— Limitation. , 

An instalment bond provided for the paymen 
>f the debt in twelve monthly instalments ana 
luthorised the obligee to sue for the vinpa 
>alance either on default in payment of any 
he instalments or on the expiry of one year nxeu 
for the pavment of the entire debt: 

Held, that Art. 75 of Sch. I to the Lini, ' it '^ 
\ct applied and in the absence of any wan . 
hue began to run from the date of the 
lefault. O Mohan v.v v. Panna Lai., 10 U. a 
L. JR. 534; 11 O. L. J. 513 

-Art. 109. See Res Jli>kata, 


doctrine or 
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Sch. I, Art. 113 S> 


Code, O XXI, it. 2 i:t 


Civil Pitot'Emiti; 

278 

—--- Arts. 118, 141 —Suit for posse¬ 

sion by reversioner — Adoption, innlidit: 0 •' 


Limitation Act contd. 


Sch. l, Art. 134. 


--- 

i n vol ve d—Limitation. 

A suit for possession of immov.ibh- pi..portv 
by a reversioner involving the invnliditv «.1 in 
alleged adoption by a Hindu widow i.-. V, v .-ni-d 
by Article 111 of Seh-dule I to the Limitation 

Act and not by Article 118 of tli- Act P C 

IVALVAN-DAPPA V. CilAN’IJA sappa, 22 A. I.. .1. 50$ ■ Hi 

M. L. J. 59$; 28 C. \V. N. <i(>fi; 2(i Bom. 1.' It 
50); (1921) A. I. It. (P. C .) 157; (192P M. \V >'. 

414; 34 M. L. T. 11!; 20 I, \\ r . 10.); 11 O L. .1 

181; 48 B. 411 (P. C.) 971 

— Art. 120 Suit by mortgagee 
recover from co-mortgagee, share of mortgage 
money received by latter Limitation, commence¬ 
ment of. 

A suit by a mortgagee to recover from his eo- 
m )rtgagco his share of th* mortgage-money 
lcjeived by the latter from lit?, mortgagor is 
gv/e.rued by Article 120 of Schedule \ lo the 
1 1 mtation Act and (imitatim begins to run from 
th? (rite on which the money was received by 
th? defendant. L Muhammad Iijrahim r. .Mi uam- 
mad Ismail, 5 L. L. J. Ill 2 94 


" ' -- Art. 126 Alienation by Hindu 

father Suit by after-burn son him itntion, 
operation of. 

A suit by a Hindu sm governed by Mifakshara 
I^i’A" to contest an alienation hv his father is 
governed by Article 12(i of Schedule I lo the 
Limitation Act and the time begins to* run from 
tli6 date when the alienee lakes possession of the 
property. The son does not get a fresh start of 
limitation on his birth, where the alienation to 
| contested took place before he wo born. A 
bAN'KKT NARAIX PaNDB V. 1?AM BSIAROS 1010 

‘ . 1 - Alt. 126- Limitation, starting 

point of. See Hindi! Law—Alienation uy father 

666 


* -Art. 132 I land note--Subsequent 

execution of atcurity-bonl - Suit to enforce pay- 
nunt of money charge! on property—Limita¬ 
tion. 

W here a handnote is first passed for a certain 
Jlebt and subsequently immoveable property is 
nyp Unseated under a security-bond, the proper 
article governing tho period «>f limit at ion of a 
suit to recover the loan is Article 132 of Sclie- 
uule I of the Limitation Act, the suit living one 
or the enforcement of a charge created by the 
security bond. 

In bitch a case as the above, where the credit¬ 
or®. rei . nef,v ^ enforcing the personal obligation 
i the debtor in respect of the loan is barred by 
imitation, the debt is not extinguished thereby, 
reason that the remedy for enforcing the 
c ; nrga_ on immoveable proper! v still euosisls. O 

a t R Lal v - Lala Beni Maduo, JU O. A* 

A. L. II 371 942 


Article 131 of Schedule I to the Limitation 
Act in terms applies to property purchased from 
tli • mortgagee and not to Ilia right, title and 
in'fif.s’ ..f the mortgagor purchased through 
’ 111 r * ;i! the instance of a r.-•.•-holder against 
,,K - mortgage?. S Mahomed Moosa v. K.\a Fateh- 
n.LAii 466 

Art. 1 34—Mortgage - Transfer 
'"J mortgagee - Suit to redeem. 

In a suit for redemption it appeared that the. 
rights of the original mortgagor Inis lapsed by 
virtue of a transfer cfleeted by the mortgagee this 
purehis-r from the mortgagors in favour of the 
prcd.-cessors-iu-interest of the. contesting defeud- 
auts. This sale-deed recited the earlier sale l>\- 
Ihe mortgagor in favour of the mortgagee: 

H>L1, that Article 131 of the Limitation Act 
protected the purchasers from a claim of the, 
mortgagor, ami the suit having h en brought, 
more than 12 years from the date of the transfer 
was barred O Mi-hammad Ahiias r. Siiaiiim it 
H i'- ai.v, 20 O. (’. til: !) (). A A. L It. 1; 

A. I. R. (O.) 2-1G 274 

j Arts. 142, 144 r scope of Suit 
for possession —Dispossession - Adverse possession 
— Burden oi proof. 

In cases falling under Article 112 of Schedule 
1 to the Limitation Act the claimant must prove 
his possession within twelve years next preced¬ 
ing the date of the institution of the suit, and 
in such cases an enquiry into the question of 
adverse possession is irrelevant. In cases falling 
under Article 111 of Schedule I of the Indian 
Limitation Act, where the defence is one of title 
m piircd l*y adverse possession for more than twelve 
years, it is not necessary for the plaintiff to prove 
Ids possession within twelve years from the com¬ 
mencement of the suit. 

Plaint ills who were the purchasers of a 
house, sued to recover possession of the house 
from the defendants on the allegation that the 
latter were the tenants of the plaintiffs* vendor 
and that in a suit brought by the plaintiffs for 
recovery of rent they had denied the plaintiffs' title 
and had set up a title to the house in themselves. 

Jt was found that the defendants were not the 
tenants of the plaintiffs: 

Held, that the suit was governed by Article 
112 of Schedule I to the Limitation Act*, and the, 
plaintiffs were bound to prove possession within 
twelve years of the institution of the suit. O 
Gric Saiiai Ka.vdu i*. Giiiikm, 10 (). & A. L. R fu¬ 
ll O. L. J. 251; 27 O. O. 130 9 6 4 

-Arts. 142, 148 Dispossession, 

what amounts to - Mortgage —Adverse possession 
by mmtgagce— Limitation. 

Mere paper dispossession does not amount to 
dispossession within the meaning of Art. 112 
of Schedule I to the Limitation Act, and the 
terminus a quo under that Article is actual 
ph y si ca 1 d i s possess ion. 

The period of sixty years prescribed in Article 
118 of Schedule 1 to the Limitation Act for suits 
for redemption can only be availed of where the 


INDIAN CASES. 


1122 

Limitation Act contd. 

defendant has no better title than that of a 

mortgagee. . 

Where a mortgage confers no right or posses¬ 
sion on the mortgagee and the latter obtains 
possession of the mortgaged property in assertion 
of a proprietary title his possession will he 
adverse to that of the mortgagor. L Mcnna Lai, 
v. Hamid Am 39 

-Sch. I, Art. 144. . „ , 

When a person who had originally been in 
mere, permissive occupation or possession subse¬ 
quently asserts adverse possession. Article ill 
and not Article 139 of the Indian Limitation Act 

Neither Article 139 nor Article 11 1 of the 
Indian Limitation Act contemplate that a lessee 
or tenant-at-will or a tenant at sufferance 
should give up possession of his property netore 
Ii\c period of limitation commences to run.5 
Mahomed Fariki v. Sidik 59 

___ Arts. 144, 148 See Mortgage 

466 

__Art. 148 - Transfer of Property 

Art (IV of ISSJ), s. Prior and subsequent 
motlgnqecs Property sold in execution of decree 
obtained l>y />> />•/ and subsequent mortgagees— 
Pusine mortgagee, jmsition of Redemption, suit 
for, Maintainability of — limitation. 

Certain mortgaged property was sold in execu¬ 
tion of a mortgage decree obtained by a puisne 
mortgagee to which the prior mortgagee was not a 
party and was purchased by the pusine mortgage. 
It was subsequently sold in execution of a mort¬ 
gage decree obtained by the prior mortgagee to 
which the puisne mortgagee was not a party 
and was purchased by Hie prior mortgagee. In 
a suit by the representative of the puisne 
mortgagee to redeem the representative of the 

prior mortgagee: , . t . . 

Held, that the puisne mortgagees right of 
redemption was still alive and the suit being one 
for redemption was governed by Article lib of 
Schedule 1 to Hie Limitation Act. A l’mv-v Lal 
v. lh»uitX Champa Ram, (1923) A. I. R. (A.) ->1. 
45 A. 2(58 498 

Art. 181 —Civil Procedure Code 


[1924 


(Act V of 1908), 0. XXXIV, r. 6—Mortgage- 
decree—Application for personal decree— Limi¬ 
tation, commencement of. 

In execution of a mortgage-decree the Court 
directed the mortgaged properties to be sold 
through a Receiver. The Receiver obtained the 
sanction <>f the Court to the bargains proposed 
by him on 23rd February 1918, but the sale- 
de^ds with respect to some of the items were 
not completed till 31st August 1918. On 29th 
March 1921 the decree-holders made an applica¬ 
tion under O. XXX1 V, r. Oof the Civil Procedure 
Code, asking fora decree for the balance of the 
decretal amount still due, on the ground that 
the proceeds of the sales had proved insufficient 
to satisfy the amount of the decree : 

Held, 'that the sale of the mortgaged properties 
was not complete till the last sale-deed had been 
executed and the decree-holdera were entitled 
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under Article 181 of Schedule I to the Limitation 
Act to a period of three years from 31st August 
1918 to make the application and the application 
was therefore, within limitation. A Raj ISauaik 
Mali-. Santi Lal, 21 A. L. J. 37; (1923) A. I. R. 
(A.) 203 8S 

Sch I, Arts. 181, 182— Civil Procedure 

> » a m * m f « I Y/t/i 7 / I I I I *» 


Code <Act V of 1908), ss. J,S, 100, 10 2, 115- 
Execution of decree—Decree executable after 
sometime — Limitation, operation of. 

Under the Limitation Act, the period of three 
years for the enforcement of a decree or order 
must be taken to commence from the date wlien 
the decree or order becomes executable. 

The period of limitation for execution of a 
decree or order which becomes executable on a 
date subsequent to that of the decree or order, 
is governed by Art. 181 of Schedule I to the 

Limitation Act. , . 

A date capable of being made certain by «‘0 
computation of time provided for payment is as 
certain for the purposes of Art. 182 of Schc 1 

I to the Limitation Act as a specific date en 
tcrecl in or provided for by the decree. 

Section 18 of the Code of Civil Procedure deals 
with the maximum limit of time provided for 
execution of a decree and does not prescribe tno 
period within which each application for execut ‘^ 
is to be made. Under it the right to apply 
accrues from the date when the default in malk ng 

the payment occurs; and there is no,ll '?S > 

section governing the provismns applicable to 
periodical applications for the execution of a decree 
which can he made after the right to apply J* 
execution lias accrued, so long ns ‘ vS 

subsists and is capable of execution. A8 iuajma^ 
Chaubb Anjoke Shokitl, 21 A L J 861, • u 

& A.*L. R. 989; 4G A. 73; (1924) A. I. R. 

263 

_Arts. 181, 182 -Claim pro¬ 
ceedings—Title suit—Application for cxecut 

When an execution application is htoug t nn 
properties are attached in execution of tno 
application, if any obstacle is placed in ,. ge jj 
of the properties being sold and asset |he 

for the purpose of rneetmgthe decree- . * 1 * * * * & y 

action of a third party putting in a c aim I *> 
and it becomes necessary for the decree ^ , 0 
either to dispute t lie claim procee ' «J hether 
bring a suit to have the matter ' 2^ u . nt . de b,or, 
the properties are those of the J- properties 
his subsequent application to sell those P P ^ 
is not governed by Art. 182 of bclicdute ^ 

Limitation Act, but is in the nature of » , 81 

(M.) 210; 17 M. 176 

_ Art. 182. See Mortgage-Si^ 

CATION . , 

__Art. 182-Decree providing jor 

management of trust property by turns 
cution, right of, when arises. 
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A suit relating to a dispute for trusteeship of 
certain properties was compromised and a decree 
was passed which provided that plaintiff was to 
manage the trust properties for two years and 
the defendant the next two years thereafter, with 
a further clause that they were to manage alter¬ 
natively in turns of two years each. An appli¬ 
cation for execution of the decree for possession 
and management of the trust properties was tiled 
by the plaintiff more than three years from the 
date of his previous execution application hut 
within three years of the time when the right to 
his turn accrued : 

Held , that the right to execute tlie decree arose 
in part from time to time and a fresh application 
for execution was permissible within three years 
of any of the periods in which the plaintiff was 
entitled to be in possession and management of 
the trust properties. M Kotiiandaramaswami Naim* 
v. Pappammal 891 

-Sch. I, Art. 182— Mortgage-decree— 

Application to make decree final -Step-in-aid of 
execution — Limitation , operation of. 

A decree was passed upon a mortgage on 18th 
April 1913 for a certain sum payable by yearly 
instalments, the lirst of which was payable on 
31st March 1914. On failure to pay any one 
instalment in time, the decree provided for sale of 
the mortgaged property or a sufficient portion 
thereof to recover the amount of the instalment 
overdue. The creditor sought to make the decree 
linal on default instead of applying for sale. The 
Court, instead of pointing out the error, made 
orders from time to time as instalments became 
due, for making the decree final with regard to 
those instalments. On 30th October 1919 the 
creditor applied to make the decree final as regards 
the instalment due on 31st March 1917, but the 
application was rejected. The decree-holder then 
applied for execution on 26th July 1920 with regard 
to the four instalments then overdue. 'Ihis 
darkhast was dismissed for default on 15th 
February 1921. On 8th July 1921, the decree- 
holder having again applied in execution for those 
four instalments and the fifth which fell due 
in 1921: ^ v 

Held , (1) that the application of 30th October 
1919 was a step-in-aid which started a new .period 
of limitation running ; . _ 

(2) that the application of 26th July 1920 was 
in time with regard to the instalment due in 191/ 
and, consequently, the dark hast of 1921 was also 
in time and the execution should proceed for the 
full amount of the five instalments. 

An application to make a decree final may in 
one case be considered as a step-in-aid although 
it may, in other cases, be not so. B Bixur Oovind 
Naik Kukhkt v . Hanmant Govind Bhat, (1921) A. 
I. K. <B.) 171 407 

- Art. 182 —Proceedings necessary 

to ascertain set oft—Decree, whether declaratory. 
If in a case where no appeal really lies an 
appeal is bona fide presented to the Court which 
would have the power to entertain an appeal ii 
such a one lay, the proceedings are sufficiently oi 
the nature of an appeal to be considered an appeal 


Limitation Act- contd. 

for the purposes of Article 182 of the Limitation 
Act. 

The mere fact that in a certain view of the 
matter further proceedings might be necessary to 
ascertain what set off the judgment-debtor is 
entitled to against a decree: adjustment docs not 
make the decree declaratory. 

For Madgowkar, .1. It is now well settled 

that at least where the appeal imperils the whole 
decree, the words where there has been an appeal 
in Art. 182 of Schedule I to the Limitation Act must 
In* construed in their plain sense, and that the 
Courts cannot add to thes? words provisions such 
as ‘where an appeal lies’ or ‘by the judgment- 
debtor proceeded against.' S Donald Cjcaiiam A 
Co. v. Khwalkam, 16 S. L. K. 245 477 

Sch. I, Art. 182 (2) Civil Pr . lure 

Codt Act V of 1908) % O . XL/, r ■> ’ Decree 

against several sets of defendants -Appeal In/ 
one set —Dism issaI of entire sn it —. I ppeaI to II is 
Majesty in Council- Restoration of decree of 
'Trial Court Execution Decree , whether haired 
against defendants who did not appeal. 

Rule 33 of (). XLI of the Civil Procedure Cede 
emthles an Ap|>ellate Court to deal with the entire 
decree, although the appeal mav be as i«> a purl 
of the decree, and also to give directions in favour 
of parties who have actually not tile*I any appeal 
or objection. In this way, in an appeal from a 
part of the decree by some of the parties the 
entire decree becomes the subject-matter of the 
appeal. 

Clause (2) of Art. 182 of Schedule! to the Limita¬ 
tion Act, applies where there has been an appeal 
from a part or whole of the decree, or when some 
only of the parties to the suit have brought the 
appeal. 

Plaintiffs obtained a decree for contribution 
against three se ts of defendants, which proceeded 
upon a common foundation, but specified t ho 
liability of each set of defendants. Defendant 
No. 1 appealed against the decree and plaintiffs 
filed cross-objections. Defendants Nos. 2 and 3 
were impleaded as respondents. The High Court 
dismissed the plaintiffs’ suit in toto. Plaintiffs 
appealed to His Majesty in Council, and the latter 
restored the decree of. tlie Trial Court. When 
plaintiffs sought to execute the Order-in-Council, 
defendants Nos. 2 and 3 objected that as against 
them the decree of the Trial Court had become 
barred by time, inasmuch as they had never 
appealed against it, and as the Order-in-Council 
merely restored the decree of the Trial Court, it 
could not be executed against them : 

Held, (1) that the Courts in India were hound 
to carry out the directions contained in the Order- 
in-Council and could not go behind it; 

(2) that on the appeal of defendant No. 1 the 
entire decree was before the High Court and it. 
had jurisdiction under O. XLI, r. 33 of the Civil 
Procedure Code to dismiss the entire suit of the 
plaintiffs; 

(3> that before the Order-in-Council was passed 
there was nothing which the plaintiffs could 
execute and their application was not, therefore, 
barred. Pat Somak Singh v. Premdei, 5 P. L. T. 
21; 1924) Pat, 105; SjPat. 327 794 
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-Sch. !, Art. 132 (5)—Attachment in 

execution- Objections by owner - Dec re c-holdci's 
(i }, lication for summoning witnesses to contest 
objection—Step-in-aid of excretion. 

A decree for money having been passed on the 
10th January 1916 the decree-holder applied for 
ex ’-'rution on (lie 1-1 lit August 11)17 and attached 
csrtain property. On the 2-M.h January 1918, one 
A put in an objection claiming the property to be 
h»r own. On the 16th February 11)18, th? decree- 
h)M,r put in his application to summon witnesses 
in repiy to the objection. The property was 
released from attachment and the application for 
execution was dismissed in default. On the 14th 
is worn her 11)20 t lie decree-holder again applied 
for execution: 

Held, (l) that the application by the decree- 
holder on the Kith February 11)18 to summon 
witnesses to contest the objection was a step-m¬ 
aid of execution and a fresh period of limitation 
started from that time; 

(2) that tin* application for execution was, there¬ 
in e, within time. A Aljm l Qcimcs v. Saved Aiim/ n 
Hjsain,(1923) A. I. It. (A.) 115 411 

--Art. 182 (5) Decrei directing 

extent i»n individually Application for joint 
execution—Application, whether in accord¬ 
ance with law Sttp-in-aid of execution — 

A pd cation for substitution of heirs of deceased 
jndyine nt-debtor. 

A decree-holder who had a decree directing 
execution individually against several judgment- 
debtors, applied for joint execution, after various 
attempts to execute the decree individually. The 
application was dismissed. The question was 
whether the application could be considered as 
o.i3 in accord nice with law within the meaning of 
Art. 182 of the Limitation Act so as to save 
1 nitat ion : 

lici t . that although the application was incom¬ 
petent being against the terms of the decree, 
nevertheless it could well be considered as one 
in accordance with law, as it was made bona fide 
wLhoul .viiowicdge that the Court could not grant 
sucih a.i upp.icutum. 

The words “in accordance with law" in Art. 
1 >2, Schedule 1 to the Limitation Act should not be 
pressed too far in favour of a judgment-debtor 
who has not paid his debt and an application 
does not become contrary to law merely because 
it has been dismissed. 

An application by the decree-holder for sub¬ 
stitution of the heirs of one of the deceased 
judgment-debtors is a step-in-aid of execution 
within the meaning of Art. 182 of Sch dole I to the 
Li nitation Act. O Babc Ridcr Partab Singh v. 
S.ieo Prasad, 10 O. A- A. L. R. 413 880 


-Art. 187. See Provincial Insol¬ 
vency Act, s. 30 443 

Madras City Municipal Act (IV of 1919), s. 
110, Sch. IV, r. 7 Incorporated con puny with 
paid up capital in forerjn c urrenvy, whether 
liable to company tax. 

All inv>rp )r ited cvnnviios which transact 

htuiaoss in tho City of Madras are liable to be 


Madras City Municipal Act— concld. 

assessed to the tax on companies under section 
10,and r. 7 of the Taxation Rules in Schedule l\ 7 of 
tlie Madras City Municipal Act, 1919, irrespective 
of their paid up capita* being in British Indian 
currency or any other currency. M Best & Co. r. 
The Corporation of Madras, 19 L. \V. 112; 46 
M. L. J. 217; (1924) M. W. N. 249; 47 M. 262; 
(1924) A. 1. R. (M.) 420 928 

Madras City Tenants' Protection Act (III of 

1922i, s. 9, applicability of— Dec )ee for eject¬ 
ment, not executed - Tenant/whether can exti cist 
option - Market-value, ascertainment of , mode of. 

Section 9 of the Madras City Tenants’ Protec¬ 
tion Act applies to pending suits and also to suits 
in which decrees have been passed but not execut¬ 
ed. 

The whole object of section 9 of tlie Madras 
City Tenants’ Protection Act is to allow a tenant 
who is liable lo ejectment, whether under a decree 
or not, to purchase the landlord’s right. So long 
as the decree for ejectment has not been executed, 
what the reasons for non-execution may be, and 
whether or not it was due to an application by 
the tenant himself for stay of execution do not 
matter and cannot affect the applicability of the 
section. , 

Under section 9 of the Madras City Tenants 
Protection Act, the Court has to lix the price of 
th 2 landlord’s interest according to the market- 
value of the land on the date of the order. Ine 
principle of valuation in a case where the option 
is exercised by sub-tenants against their landlord, 
would be to ascertain the market-value of the 
landlord s interest in the land as on the date ot 
the order. In arriving at that market-value the 
Court will have t> taxe a reasonable rent fium 
the day of the expiration of the notice to quu 
until the date of the order, and then to capitalise 
the value of the rent for the remainder of 
landlord's term, less the amount of rent for the 
balance of the term which the landlord was lianie 
to pay to his superior landlord, and which wj 1 
n >w become payable by the sub-tenants. It "ill 
also lace into account any enforceable power u 
r*vi *w that lanJIord may have. M IvA ^i AP l;, 
CffBTTIAR V. R vSlAOHANDR VIYAR, 46 M. L. J. 40* J * 
L. sV. 587; (U21) M. W. N. 386 ** 

Madras Estates Land Act (I of 1908', 89. 3 
16,45, 163 —“Ryoti land, definition o; 
—Lan I, ordinarily submerged in water ana not 
under cultivation, whether ryoti land L ... 
able" meaning of-Mesne profits, suit for— 
Court, whether has jurisdiction. 

Waste land in an estate usually submerged in 
wit'r in the rainy season and not under , 

tin is not "ryoti land" within the " u ' n1 ' 1 ' 
sjetion 3 (19) of the Madras Estates Land A«. 

A suit for mesne profits for such a land is 1 
psrlv maintainable in the Civil, (,ourt. f 

1 The words “cultivable land m and 

“ryoti land” means land that is oidu . , 

usWcul.ivat.dMdd>,, 

livl. thmgT wn land can at , 

cultivated with labour and expenditure of m- - • 
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M Areti Scbb.vyta v. Srf.e Raja Ve.vkataramiaii, 
31 M. L. T. 233; 10 L. W. 626; 1192-1 M. \V. X. 
C33; 47 M. L. J. 4G0 718 

-ss. 171,172. See Letters Patent Mai*. . 

cl. 16 372 

Maintenance, order for Wife expelled In- 
husband- Restitution, whether ought to In- 
decreed. See Restitution ok conjugal uiuhis 

634 

-, suit for —Quantum of maintenance, deter¬ 
mination of —Decree — Relief — Ptactic. 

Once a right to maintenance has been estab¬ 
lished, the quantum of maintenance should be 
ascertained in the suit itself, even though the 
partita may not in the first instance have j ro- 
vided the Court with mat trials, and the parti s 
entitled to maintenance, who are gen-rally 
females, should not be left to separate proceed¬ 
ings for the purpose of ascertaining the quantum 
of maintenance. B Nil.uva Iraya MaTIIAPATI v. 
Rrvanshidaya Siiiplingva, i 1923 A. 1. R. B.) 
419 208 

Majority Act (IX Of 1875 , S. 2 a \ —Indian 
Chriuicmx —M inoriti/, period «■<' Suit tar dinar. 

Plaintiff what in in<1 prove. 

The effect of section 2{o) of llie Indian Majori¬ 
ty Act is to extend the period of minority till 
llie age of 21 in tlie case of Indian Christians, in 
the case of suits lor divorce. 

Where a person is attempting to set aside a 
contract of marriage, it is not sufficient for him 
to prove that lie was eccentric or deficient to a 
certain extent mer.dy in his mental capability, hut 
it must be shown that tine whole mental being was 
so affected that lie was incapable of appreciating 
not necessarily the nature of the act, but its 
validity. S G. 15. G. R. r. E. M. R., 10 S. L. R. 207 

535 

Malicious prosecution —Conviction by Trial 
Court — Acquittal on appeal Bona lide proswu* 
t ion — Civil Court , position of. 

A suit for malicious pros -cut i«*u d-vs not iiec^s- 
warily fail where there has been a conviction by 
the Court of first instance and an acquittal by 
the Appellate Criminal Court, if on the evidence 
th3 Court is convinced that the charg; was utterly 
falss and, therefore, malicious. A Madho Singh 
v. Manqal Singh, (1924) A. I. R. (A.) 336 1023 

7-—— Innocence of accused—Doubt as to guilt— 
Sett in j la.u in motion. 

. In an action for malicious prosecution the plaint¬ 
iff has to prove,— 

(1) that h 3 was prosecuted by the defendant; 

W that I 13 was innocent of the charge upon 
which he was tried; 

(3) that t)i 2 prosecution was instituted against 
him without any reasonable and probable cause; 
^ll, 1 that it was due to u malicious intention of 
t.ie d feadmit, and not with a mere intention of 
carrying the law into effect. 

. Imre is malicious prosecution if a person is 
mnociat and is falsely prosecuted, but the fact 
that a guilty person is prosecuted for private ends 
and not from a sense of helping th • cause of 


Malicious prosecution eoiuld. 


justice is immaterial. By itself malice is net 
aeti an hie. 

T«» succeed in an action for malicious prosecu¬ 
tion il is not enough for the plaintiff merdy to 
raise such doubt regarding his guilt as were* 
sufficient to save him from conviction. 


1 1 a ( • »urt lakes action as the result of prior 
malicious proceedings originated by llie defend- 
ant, the latt r cannot escape liability on the 
•v\ scuse that t.he Court had acted of its own m< tion. 
Inquiry should be aimed at a discovery whether 
th? Cjurt iu takiug’action was or was not influ¬ 
enced by the proceedings of the defendant. O 
Baoki Saii v. Ualriiauuar Singh. 10 O. L. J. lfifi* 
(1921) A. I. R. (O.) 115 697 

Mamlatdars 1 Courcs Act <5om. M of 1996), 

Sj. 23, 24— Coll* ctoi s on! *r- Revision. 

I infer section 21 of tli? Aland itdars* Courts Act, 
the Court of the Judicial Commissioner of Sind 
has powers of revision over orders of the <V»I!te- 
tor passed in his jurisdiction under section 23 of 
the Act. 

When the Collector lias .-1 aside an order of 
tin’ Momlotdar wlii'di is based ".1 im evidence, 
the #1 iidi<*ia 1 ('•••uniissionor’s ('niiri will nut inter- 
feiv in revision. 

/Vr Madgavkar. A. J. (* Two conditions must 
en-exist before the Court of the Judicial Com¬ 
missioner will interfere in revision with an 
order of* the Collector passed under section 23 
of the Mamlatdars' Courts Act. The lirsl 
is illegality or patent material irregularity 
and the second that no remedy except by way of 
revision is open to the applicant. S Motimai, 
PkRCMAL V. LrKHI’MAL, (1922• A. I. R. (S.) 18; 1(» 
S. L. It. 1UG 847 

Marumakkatayam Law (lift to daughter — 

- -Tarwad given powers of enjoyment —Intention 
of ilonoi I)tilighter, whether tolas absolutely 

A gift deed executed by a .Muhammadan governed 
l»v tin 4 .Marumakkatayam Law in Malabar in 
favour of lii.s daughter recited that the gift was 
‘ to you * (in the singular) and then went on to 
say that ‘*in future except for you and your off¬ 
spring isantnnain) there is no claim, concern or 
right’of entry for me over this puramba. ... you 
and your santanam should hold tie? said pav- 
amba in possession and enjoy the samo as your 
jen mom:" 

Hell, that the gift was not for the donee's ex¬ 
clusive benelit but to her us th? head of a tavazhi 
formed of herself and her children, and that tho 
property gifted was 'pulrara^asani property belong¬ 
ing to the d dice's t nr wad. Ivl Ciiatiioth Parki m 
r. Baramhath Chathfnkanpi, 31 M. L. 1. 238; 20 
L. \\\ 11; (192L M, \W X. -Ibd 886 

Minor, benelit of Spec!tic performance---Agree¬ 
ment to sell by guardian on behalf of minor, 
whether can be enforced. See Sfkctfio Kkijkf 
•Act, s. 22 

--, contract with Minority Durden of proof 

— Contract Act (IX of 187J i, ss. J, 11—Money 
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obtained during minoi it)/—Contract to re-pay after 
majoi ity, validity of. 

In a suit to enforce a contract, if the defendant 
alleges that he was a minor on the date of the 
contract, the burden of proving his minority lies 
on him. 

A contract by a minor is void and unenforce¬ 
able against him, but there is nothing to prevent 
money received during minority forming the con¬ 
sideration of a contract after attaining majority, 
having regard to the definition of consideration in 
section 2 of the Contract • Act, which includes 
services already rendered to the promisor. 

Under section 11 of the Contract Act if a minor 
accepts money except for necessaries he cannot be 
compelled to re-pay it and any contract to do so 
made by him as a minor is void against him, 
but if when of full age he takes it upon himself 
to re-pay there is no reason either in law or 
equity why his agreement should be deemed 
unlawful. A Narain Singh v. Chiraxji Lal, 22 
A. L. J. *161; 16 A. 568 945 

, death of, before suit--Plaint presented • 
in minor's name—Next friend, whether can con¬ 
tinue suit as representative. See Civil Pro- 
ntJRK Code, O. I, r. 10 284 

— - Ejectment, suit for, by guardian of 

minor landlord, whether maintainable. See 
Rangoon Rent Act, s. 10 505 


The mortgagors, defendants Nos. 1 and 2, re¬ 
mained in possession of the land in suit for six 
years as mere squatters paying revenue to Go¬ 
vernment. They then gifted the land to their 
children, defendants Xos. .‘1 and 4, who occupied 
the land, worked it, paid revenue thereon for 3 
years, and then sold it to defendant No. 5 who 
made no inquiries as to their title. Plaintiffs 
mortgagees sued on foot of his mortgage: 

Held, (1) that defendants Nos 1 and 2 had no 
doubt the right to transfer their interest in the 
property to any body they pleased; 

(2) that defendants Nos. 3 and 4 must be held 
to have taken their property subject to the mort¬ 
gage in favour of the plaintiffs if they had legal 
notice of it and defendant No. 5 got nothing more 
than her vendors had; 

(3) that as the mortgage was by a registered 

deed the defendants must be deemed to have notice 
of it and plaintiffs were entitled to succeed. R. 
Aung Kaiko Saing v. Maukg San, (1923) A. I. R. 
(R.) 41 249 

- in favour of lunatic, whether enforceable 

—Executed and executory contracts. See Con¬ 
tract Act, s. 11 995 

- Interest, high rate of—Donee from mort¬ 
gagor's widow, whether can object. Sec Con¬ 
tract Act, s. 16 995 


Guardian, power of, to bind minor's 
estate- Money borrowed to pay land* revenue 
Estate, whether liable. See Hindu Law—Minor 

22 

, interests of, protection of—Guardian, 
appointment of- Consent, whether can be implied 
Guardian, irregular appointment of, whether 
material. Sec Civil Procedure Code, O. XXXII, 
r. 4 (3) 572 


-Minor girl, married—Guardian, whether 

can be appointed. See Guardians and Wards 
A err, s. 19 (A) 451 

- Mortgage of minor’s property by guar¬ 
dian Necessity Benefit to minor—Alin or,whe¬ 
ther can approbate part of transaction and repudi¬ 
ate rest. See Hindu Law—Minor ' 19 

-.whether properly represented—Guardian 

ad litem with adverse interest—Mortgage by 
guardian, where voidable by minors. See 
Guardians and Wards Act, s. 30 566 


-Mother, sale by, of minor’s property, 

validity of. See Muhammadan Law-Minor 260 

Mortgage —Adverse possession of mortgagee— 
Limitation. See Limitation Act, Sch. 1, Arts. 
142, 148 39 

-by conditional sale—Sale-aecd—Agreement 

to reconvey—Pre-emption. See Transfer of 
Property Act, s. 58 (c) 626 


by managing members of a joint Hindu 
family—Suit on mortgage—Sons, whether neces¬ 
sary parties. See Hindu Law—Joint family 

1001 

-Gift by mortgagors—Sale by donee — Vendee , 

rights of — Registration , whether amounts to notice . 


- Mortgagee decree-holder purchasing pro¬ 
perty—Question relating to satisfaction of decree 
Suit, whether barred. See Civil Procedure 
Code, s. 47 486 

- Mortgagee put in possession of area larger 

than that mortgaged — Redemption — Mortgagor , 
whether can recover excess area. 

Where on a partition between a mortgagor and 
his co-sharers a mortgagee is by mistake put in 
possession of a larger area of land than was ori¬ 
ginally mortgaged to him, the mortgagor is entitled 
on redemption, to the whole of the area of which 
the mortgogee was put in possession. B. Nanchi 
v. Shititi Kulsamhi, (1923) A. I. R. (B.) 42 491 

- Prior mortgagee , suit by -Subsequent mort¬ 
gagee impleaded as parly—Omission to redeem 
prior mortgage— Subsequent suit to redeem , whether 
maintainable—Prior mortgage — Mesne incumb¬ 
rance— Puisne mortgagee , right of, to redeem - 
Right to redeem , nature of—Transfer of Properly 

Act {IV of 1882), s. 8 !), nature of. 

If a subsequent mortgagee, on being impleaded 
in a suit upon the prior mortgage, omits to setup 
his mortgage and claim to redeem the prior mort- 
gage when lie has an opportunity to do so, 
cannot afterwards sue for that purpose on tne 
mortgage he omits to plead. b 

A puisne mortgagee can redeem a prior mort¬ 
gage even when there is a mesne incumbrance. 
But this is not an absolute right, and arises when 
lie comes in Court to obtain his remedy for ms 
own mortgage. 

The true construction of section 89 of the lwns* 
fer of Properly Act is that when a final decree i 
passed, the security is extinguished and is repla ce 
by the decree. O Dudbrf. Ram Sahai, 10 O. L. • • 
305; (1924) A. I. R. (O.) 56 
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- Redemption—Deposit in Court Interest, 

cessation of-Mesne profits, right as hi. .<• .* 
Transfer op Property Act, ss. 8;{, 81 40 

- Redemption suit Mnrtgntfors tith R* - 

demption su it, nature of Suit against nuctiim- 
purchaser from mortgagee (limitation Limita¬ 
tion Act (IX of 1908),Sch. I, Arts. /.J.J, /_}.S. 

It is not open to the mortgagee to raise m a suit 
for redemption the question «>f tin* till* «»f the 
mortgagor from whom lie obtained possession. 

A suit for redemption against an uu<‘ti<m-pur- 
chaser, puchasing the right, title and interest of 
the mortgagee under a mistake that the mortgagee 
was the full owner of the property sold, is govern¬ 
ed by Article 118 and not by Article 111 of Sche¬ 
dule I to the Limitation Act. 

A suit for redemption is not a suit for posse¬ 
sion pure and simple. S Muiomed Moosa r. K\/i 
Fate hull ah 466 

- Simple mortgage Subsequent nsuft actu¬ 
ary mortgage—Decree on foot of simple mortgage 
—Third mortgage to satisfy decree Ray went to. 
decree-holder by third mortgagee Priority. 

One J K executed a deed of simple mortgage 
in favour of A' hypothecating a certain village by 
way of security. Subsequent ly she exeent d a deed 
of usufructuary mortgage in favour of one ./ P 
hypothecating the same village by way of security. 
The iirst mortgagee obtained a decree on foot of 
his mortgage. In order tosatisfy this dec roc / AT 
executed a third mortgage in favour of R the 
mortgage-money being loft with him for payment 
to the decree-holder. The payment was made by 
R and his widow C sued for recovery of th: 
amount: 

Held, that the mortgage in respect <»f which the 
decree was passed was extinguished by the decroc 
and the plaint ill could not claim priority over •/ 
P. A Jaoannath Prasad r. Chhatur Kumvar, la 
A. 149} (1923) A. I. R. (A.) 171 308 

- Subrogation Pm (-payment of mortgage- 

debt — Charge, creation of Suit to rcconr pay¬ 
ment— Limitation- Limitation Act I IX of /1///.M, 
Sch. 7, Art. 182. 

A partial payment of the debt on an earlier 
mortgage by a subsequent mortgageo does not give 
a claim for subrogation. 

Subrogation is by redemption and that there can 
be no subrogation, where there has been no re¬ 
demption. 

Where a person interested in a mortgaged pro¬ 
perty makes partial payment of the mortgage-debt 
to save the property, although the doctrine of sub¬ 
rogation does not strictly apply, the payment 
constitutes a charge on the property. 

A suit to recover a payment made in the above 
circumstances is governed by Article 132 of 
Schedule 1 to the Limitation Act. R Ma Lon v. 
Ma Nyo, 1 R. 714? (1921) A. 1. R. (R.) 201 766 

-- with pcsfcesbion— Moitgagee oisttd bv 

person claiming uu\eiscly to mortgagor- Duty 
of mortgagor Mortgagee, whether entitled to 
sue for mortgage money. See Transfer of 

Property Act, s. 08 815 


Mortgage—contd. 

suit- Decree by consent- Provision 7or 
payment by insalments and execution of d'erec 
in default Decice, whether merely /rtliunntny 
— Dcncc, execution of. 

A suit nn a mortgage executed by defendant \<» 

1 for hints -If and as guardian of defendant No 2 
was compromised with the permission of the Court 
and the compromise decree provided that the 
money due was to he paid in two instalments mi 
stated dates, and that in default the plaintiff was 
t.» recover the whole amount by exccut ing the de¬ 
cree 1 p »rsonally against the adult defendant Xo. 
1; <2> by selling the mortgaged property, and Li) 
out of the other property of defendants. The de¬ 
fendants defaulting, the plaintiff applied for exe¬ 
cution of the decree and the minor defendant 
contended that it was a merely preliminary decree 
and was not executable: 

Hdd, (I) that the decree was a compromise de¬ 
cree and could not he treated merely as a preli¬ 
minary dcere“, the intention of the parties being 
that in default the decree-holder should he entitled 
at once to realise the amount due to him by the 
sale of the properties covered by the decree; 

(2> that the minor having been properly repre¬ 
sented and tin* Dourt having granted permission 
for the compromise, the decree was binding upon 
the minor and lie could not question it. M Siva 
S l llRAMANIA Pir.l.Al C. RaKKI'MI'TIIT MooI'AK, 19 L. 
W. 502; (1924) M. W. X. 151; (1924) A I. R. ..\i ) 
<>13 418 

- to enforce mortgage Person in pos¬ 
session of mortgaged prop.ity, whether necessary 
party Decice in fa nut r of pro o' mart /a gee - 
Subsequent mortgagee, uduthcr bound t'usine 
mortgagee, suit by Prior mortgagee, c lutg of — 
Cirii Procedure Cole (Act V of 1908), (J. XXXIV , 
r. I. 

Merely because a person is in p iss ssiop. of mort- 
ga z *d property he cannot h • said to have such 
interest in tin* inorlgage-s/curily or the right of 
redemption, as would mak** his joinder as co-di- 
fondant to a unit to enfore* a umrlgag \ absolutely 
nr^ssury under O. XXXIV, r. 1, C’ivil Procedure 
Code. 

A d?cr?3 obtained against the mortgagor by a 
prior mortgage on the basis of his morlgngo 
without impleading the subsequent mortgagee can¬ 
not bind the latter. 

It is only in a suit brought by a puisne mort¬ 
gagee for the express purpose of selling tho 
mortgaged property free of prior encumbrance that 
the prior mortgagee is hound to s t up and prove 
his mortgage. N Balaji Vinayak Burt v. Vitiioha 

614 

-, usufructuary — Redemption before 

expiry of term when allowable. 

Unless in a usufructuary mortgage securing 
possession to the mortgagee for a fixed term, 
there is cither a special condition for the earlier 
redemption or there is a pleading and proof of 
fraud, duress or undue influence owing to which 
the period was fixed, the mortgagor or his 
representative or transferee cannot offer or claim 
to redeem and recover back possession from the 



1128 


INDIAN CASES. 


[1924 


Mortgage- cencld. 

mortgagee before the expiry of the specified 
period. N Rama r. Wamanrao 870 

_:- Suit for redemption, nature of. 

See Registration Act, ss. 17. 4!) 510 

Muhammadan Law— 

— A riat , esse ntia Is of — M ami age settlement — 
Revocation. 

A Muhammadan taluqdar executed a marriage 
settlement whereby he purported to transfer a 
half share in a certain village to the defendant 
for life in consideration of her marrying his son 
and on her death to her male child, if any, 
absolutely; failing wlrch the property was to go 
to her husband and his heirs. The marriage was 
duly performed but no transfer was effected. '1 he 
defendant, however, sued for possession and 
obtained a decree on the basis of a compromise. 
In a subsequent suit by I he father-in-law to 
revoke the said settlement on the ground of its 
being an atiat under the Muhammadan Law 
Held , ili that n*»ne of the essentials of an mi'it 
appertained to the marriage settlement in suit; 

(2) that the deed was a contract between the 
donor and the bride who only consented to marry 
on condition that the settlement was made in 
her favour ; 

(3) that once the contract was complete by the 
marriage on one side and the gift of property on 
the other, the donor had no longer any interest 
in the property and no right to revoke the 
deed. 

The essentials of an ariat under the Hanali 
Law are (l) that it cannot be revoked; (2) that 
it cannot le a transfer of the property; (3) that it 
must be for a detinite period, and (1) that it 
does not devolve upon the heirs of the recipient. 
O Mohammad Smut Khan r. Kamal-un-nissa, 10 
O. & A. L. R. 51)7 716 

- Co-helrs- ‘Alienation Ly co-heir — Suit 

for partition—Partial partition. 

A co-sharer under the Muhammadan Law suing 
to recover his share in a portion of his ancestral 
property wrongfully alienated by another co- 
sharer to a stranger who is in possession, is not 
required to seek for partition cf the whole estate 
and can maintain a suit for partition of the 
portion alienated. 

In tlie ease of Muhammadans the co-heirs are 
only tenants-in-common, and there is no joint 
family in the Hindu Law sense cf the term. S 
Vaziu v. Dwarkomal, lf» S. L. R. 133; (1922) A. 
L. R. (8.) 11 S41 

-, position of—Ouster, proof of — 

Transfer of Property Act {IV of 7&S2I, s. J, I — 
Transfer ly ostensible owner . validity of- Co¬ 
heir allowing co-heir to continue in possession. 

A Muhammadan co-heir who obtains possession 
of the property of the deceased is in the position 
of a co-sharer and his possession cannot be ad\eise 
to the other co-heirs in the absence of express 
ouster or denial of the title of the other co¬ 
heirs. 

Where a Muhammadad cc-heir permits another 
co-heir to obtain possession cf tlie entire property 
of the deceased and to ge: himself recorded in 
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the Revenue papers os sole owner, and the latter 
makes an alienation of the property, the aliena¬ 
tion cannot be avoided by the other co-heir where 
it is found that the transferee acted in geed faith 
and gave consideration for the transfer, and that 
there were no circumstances which could have 
put the transferee on cnc uirv. A Mujurak-un- 
Xissa v. Muhammad Raza Khan. 22 A. L. J. COT; 
4G A. 377: (1021) A. I. R. (A ) 384 174 

—-- Conjugal rights, restitution of—Wife, 

if to establish c/ uclty $)/ch as ucvld justify divace 
— Ill-treatment , simple chastisement if amoxrds 
tc—Inability to maintain wife, if ground jer 
sepa ration. 

Under the Muhammadan Law where the wife 
seeks to resist the enforcement of a claim for 
restitution <1* conjugal rights, it is not necessaiy 
for her absolutely to establish that there was 
cruelty such as would justify a divorce from her 
husband. It is enough if she proves tlint there 
lias been ill-treatment of some sort which 
would create in her an apprehension as to her life 
or safety. 

Simple chastisement of the wife by tlie husband 
does not amount to such cruelty or ill-treatment 
as would be sufficient to create a reasonable 
apprehension that her life, health or safety would 
be endangered on her return to the husband. 

Mere inability to maintain the wife is no 
ground for separation under the Hanali Law. C 
Asmati Run v. Saimuddi Rathas 9S1 


- Dower— Reasonable amount-Gudh I.ous 

Act [XV111 of lbi0) % s. o--Means of the hvs- 
band. 

Where the amount of dower settled at the tine 
(f a Muhammadan marriage was Ks. 70,000, while 
the assets left by the deceased In s) and who 
had died issucless, amounted to Ks. 11.405; 

Held , that under section 5 of the Oudh Laws 
Act the sum of Rs. 4.000 would be a roascnaWe 
amount of dowel* to grant to the widow. O 
Amjad IIosain v. Ummatcl Askari, 10 O. L. J- 
403; 0924) A. I. R. fO.) 232 644 

- Gift and hiba-bil-ewnz, distinction be¬ 
tween—Del ivery of possession , whether neces- 
*ary. m 

A hiba-bil-euaz lias incidents very different 
from those of a simple gift. Under the Muham¬ 
madan Law delivery cf possession is necessary 
to validate a gift pure and simple, whereas in 
the case of a hiba-bil-cwaz , delivery of pcssessicn 
is not necessary. L Feroz-ud-din Ahmad v. 
Sirdar Shah, 6 L. L. J. 221; (1924) A. 1. R. (W 
502 81 


eudruidii, naturae 


, Kll Ul, J • 

A natural guardian under the Muhammadan 

ml with the property of 


Law has no power to deal ...... 

the minors and an alienation made by him 
her would bo altogether mill aid void. 
Taiian i*. vShadi, (1923) A. 1. R. (L.) C01 


or 
L 
579 


- Inheritance— Representation, doctrine 

of, whether a police lit. 

I nder the A.uhammadan Law there is no 
representation of the family as under the Hindu 
Law, by one or more members of it so that the 
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Muhammadan Law— contd. 

act of the karla or the head binds the other 
members of the family. As s3un os succession 
opens under that law, each heir gets his specified 
share in the inheritance. 

N died leaving three sons a widow and three 
daughters ns his heirs. The property loft by 
him was sold in execution of a d cree obtained 
in a suit brought on a mortgage executed by 
him. Thereafter two of his sons sold a portion 
of the land to the plaintiff and a portion to 
another person and with the money thus realised 
they paid off the mortgage-decree' and got back 
the property. The defendants purchasers from 
the other heirs of .V dispossessed the plaintiff 
whereupon he brought this suit for recovery of 
possession: 

I /e/d, that the sale to the plaintiff was not 
binding on the other heirs of A and he was, 
therefore, entitled only to the share of his 
vendors. C Sukur Mahomed i\ A-mot Manual 
50 C. 978; (1921) A. 1. R. (C.) m ♦ 491 

- Minor— Mother, sale by, of minor's pro- 

perty , validity of Panin nashin lady, transfer 
by Fraud—Burden of proof. 

Under the Muhammadan Law a mother has no 
power to dispose of immoveable property belong¬ 
ing to her minor children, and a sale of such 
property by the mother is ab initio void. 

If n transferee fmm a jarda nashin lady comes 
into Court to ciu'-rce a deed executed by her, it 
lies upon him to ] rove that it was obtained frem 
her fairly, that the terms of the deed were 
explained to her, that she had independent 
ad\ice before exec ting the deed, and (hat she 
had hcr.clitcd by it. 

On the other hand, when a par da nashin lady 
comes into Court as a plaintiff with specific 
allegatiors of fraud and deception it lies uj on 
her to make out a prima facie ease before the 
transferee can be called upon to show that the 
deed had been properly obtained from her. L 
MrI! AM;,:ai» Shai-1 v. Kalsi m Hi, i L. 107; (1921) 
A. i. K. tlj.) 200 2 60 

-- Pre-Emption Demands by pre-emptor 

Transfer of pre-emption property Fresh de¬ 
mands, whether necessary — Pre-emption i iyht, 
nature of. 

Under the Muhammadan Law it is not necessary 
fora pre-emptcr to make fresh demands when 
the vendee, to whom lie has already made the 
demands required by law, transfers the property 
nought to be pre-empted to another person.. 

The right to claim pre-emption is not affected 
by any intermediate dealings with the properly. 
The proceedings must in any ease be token 
against the original purchassr, but when u 
decree has been obtained against him it can be 
enforced against any person deriving title from 
him by purchase, gift, inheritance, or other* 
w j ?e. A Muhammad Addvu Rahman Khan* v. 
Muhammad Ayyub Khan, 22 A. L. J.817 1053 

~ Shia Ln VJ- Females — Marriage — Majori¬ 

ty— Pubei iy. 

Under the Shia Muhammadan Law a female is 
considered to have attained majority for the 
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purpose of giving consent to marriage on attain¬ 
ing puberty and in the absence of evidence the 
age lias to bo considered. A Zaitiw Shaikh v. 
Kommal, 22 A. L. J. 12:5 907 

Wacjf—Mutwalli, powers and position of 
—Mortgage of waqf property , whether valid — 
Xecessity — Onus. 

A mutwalli lias no power under the Mulmm- 
madan Law to mortgage or transfer the wtqf 
property or any portion cf it without the ht.\’e 
of the Kazi or of the Court. Such a transfer is 
under the law void. 

'Die cumtor of a wakf whether called mutwalli 
« r sajjudanashin or by any other m ine, is merely 
a manager. 

Where an attempt is made to grant a mort¬ 
gage for pur] oscs foreign to the i:« ecsur.rv j ur- 
pcses of the wakf the whole nu rtgage fniis. 

For an advance of money otheiwi.se than to 
satisfy the legitimate needs and j>ui|<$c of the 
wakf, no part of the property held in wakf is 
chargeable either by the settler or by the (Wit. 

It is well-otablislied in law that the exercise 
of a jartKulnr power must be considered in 
connection with the condition under which the 
power has been conferred. The mutwalli in this 
case could only mortgage the wakf property if it 
was necessary for the impose of the* ual f. 
The onus, therefore, lies heavily upon the mcit- 
gagec to ] rove the existence cf any such neecr- 
sity. C Maiiim.ian Run i*. Mir Rahim Ali £60 

-Wakif, whether con be mutwalli 

- Wakf /ropcrly in j.osscssion of \uiivif as 
mulut.ili, effect of - Income , major pci ton of, 
devotid to /,ut/loses of wakf- Wakf, uhell.ir 
illusory— Ihdication to mosque, uhethcr ) i llic 
wakf Civil Procedure Codi -.it t U of 1£C8), s, 
92, applicability of. 

Under the liar,ali 1 aw a uakif can appoint him¬ 
self the i>. iff u alii cf the u akt created La him. 

Where a uakif appoints himself the mutwalli 
of the wakf and ic mains in j rssession cf the 
wakf property as such mutwalli and carries < ut 
the cbjecls ci the uakf,\he unkf is validly t<n- 
stituted. 

Where the major perlien cf tlie income of (bo 
waqf property is directed to lc c!t\olcd to the 
pui*icfccs of the uakf. emmot be described as 
illusc ry. 

A dedication in favour of a mosque is a public 
wakf, and fails within the purview cf section 12 
c.f the Civil Procedure Cede. L Tafajzal I5eo v. 
Majid Ullah, j L. 59; (1924) A I. R. (L.)432 120 

Negotiable Instruments Act (XXVI of 1881), 

SS. 4, 80 Document containing lequest to plaint¬ 
iff to pay money to defendant— L ndci taking to 
re-pay with interest Ambiguity about rate of in¬ 
terest- Oial evidence , uluther admissible— Evi¬ 
dence Act (I of IS72), s. 92 (b\- Late, of interest 
permissible — Interest Act (XXXI1 of I&39), s. J. 

Plaintiff sued to recover Rs. COO with interest 
at he. 1-8 per cent, per mensem on the foot of a 
document which was in the Diape of a request to 
the plaintiff to pay the defendant Rs. 50U which 
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the defendant undertook to re-pay with interest at 
the rate of Re. 1-8 per cent : 

Held, (1) that the document as executed was not 
an unconditional contract and was not, there¬ 
fore, a promissory-note under section 1 of the 
Negotiable Instruments Act ; 

(2) that consequently the plaintiff was not en¬ 
titled to interest at the rate of Rs. (“> percent, per 
annum under section 80 of the Act ; 

(3) that as it was not mentioned whether the 
rate of interest was to be per mensem or per 
annum, the document was ambiguous and under 
clause (6) of section 92 of the Evidence Act no 
evidence could be given to clear up the ambi- 


glllt\ 


( 4 l that as no time was fixed for the payment 
of the loan in the document the plaintiff was. 
under the Interest Act, entitled to interest at a 
rate not exceeding the current rate from the date 
of demand. Pat Sarjit Sahu i-. Sukiii Lal, I 1*. 
L. T. 577; (1921) A. I. R. (Rat.) 9(5 420 

_SS 46, 50 Bill of exchange — Indorse¬ 


ment, effect of—Delivery, conditional, effect of. 

Under section 30 of the Negotiable Instruments 
Act, indorsement of a negotiable instrument alone 
is not sufficient to transfer the property in the 
instrument to the indorsee; in order to have that 
effect the indorsement must be followed by de¬ 
livery. and section 46 of the Act provides that it 
mav be shown that the instrument was delivered 
conditionallv or for a special purpose only, and 
not for the purpose of transferring absolutely the 
nronertv therein. L Pumjau National Bank Ltd. 
v. UalkisiiaN Das, 6 L. L. J. 230 461 


Northern India Canal and Drainage Act 
(VIII Of 1873), SS. 6, 15. See Limitation Ait, 
Sch. I, Art. 2 185 

_SS. 6, 15, 5 8, scope of—Limitation 

Act (IX of 1908), Sch. I, Art. 2, applicability of 
Damage caused by action of Canal Officers 
Suit to recover damages — Limitation. 

The words "may execute all works, etc." in sec¬ 
tion 15 of the Northern India Canal and Drainage 
Act are independent of the preceding words of the 

S The°expression "in this behalf" of section G of 
the Northern India Canal and Drainage Act, 
applies to the application or use of the said water, 
and the word "use," coupled with the preceding 
words, covers all actions necessary both for con¬ 
struction and maintenance and whether taken 
at the time of construction or later. 

Section 58 of the Northern India Canal and 
Drainage Act contemplates permanent work, for 
the carrying out of which the Local Government 
has previously authorised some of its officers, and 
anv acts committed by them after that definite 
authorisation are covered by the section. 

All that is necessary in order to bring a suit 
within the purview of Art. 2 of Schedule I to 
the Limitation Act, is that a public officer should 
have done what he did with the honest intention 
of acting as the Statute authorised. 


[1924 


Northern India Canal and Drainage Act 
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Owing to the inefficient manner in which certain 
flood water which had collected along the bank of 
a Canal was dealt with by the Canal Officers, by 
means of cutting the channel of the canal in 
various places to allow the water to escape, the 
flood water was diverted from its natural course 
and eventually reached the property of the plaint¬ 
iff and injured it. Plaintiff sued the Secretary of 
State for damages : 

Held, that the action of the Canal Officers was 
covered by sections 6 and 15 of the Northern India 
Canal and Drainage Act, and the suit was, there¬ 
fore, governed by Article 2 of Schedule I to the 
Limitation Act. L Punjab Cotton Press Co. v. 
Secretary of State, 1 L. 428; (1924) A. I. R. (L.) 
169 208 


Oaths Act (X Of 1873), S. 9, whether manda¬ 
tory Discretion of Court -Agreement to refer by 
agent, validity of Agreement to abide by state¬ 
ment bf third persojt, whether reference to arbi¬ 
tration—Civil Procedure Code (Act V of 1908) t 
Sch. //, para. I. 

Section 9 of the Oaths Act is not mandatory 
and under special circumstances the Court has a 
discretion to refuse to refer the matter to the 
referee. 

The agent or Vakil of a party may bind the 
party by an agreement under section 9 of the 
Oaths Act. 

During the pendency of an appeal the parties 
made a statement that the case may be decided 
in accordance with the statement of a particular 
person, but the statements of the parties were 
not recorded and before the matter could be 
referred to the person named the defendant 
made an application that as the referee had 
colluded with the other side he desired to 
withdraw from the .agreement. On this the 
Court made an order that the case should 
bo proceeded with and decided it on the 
merits : 

Held, (1) that the agreement between the parties 
did not amount to a reference to arbitration 
within the meaning of paragraph 1, of Schedule 
II to the Civil Procedure Code ; 

(2) that as it was not clear that the statement 
of the referee by which the parties had agreed 
to be bound was to be on oath or solemn atlirma- 
tion, the agreement did not fall within the scope 
of section 9 of the Oaths Act; 

(3) that in any case the Court was not bound 

to refer the matter to the referee as the provi¬ 
sions of section 9 of the Oaths Act were not 
mandatorv. A Masita Bibi v. Khuda Baksii, 
(1923) A/I. R. (A.) 65 246 

OucJh Laws Act (XVIII of 1876), S. 5. Sec 

Muhammadan Law—Dower 644 

- s. 9. See Pre-emption 950 

Oudh Rent Act (XXII of 1886), s. 52. See 

U. P. Land Rkvknie Act, s. 233 /0 ^ 

-- S. 107 E, cl. (a), 8 . 107 H—Declaration by 

Revenue Court that guzaradars are under-pro¬ 
prietors—Suit in Civil Court to'challenge dec i- 
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Ocdh Rent Act—conoid. 


sion , whether maintainable -Jurisdiction of ('ivH 
and Revenue Courts— (iuzara luml, whether run 
be regarded rent free. 

Where a Revenue Court in proceedings for re¬ 
sumption of land held in lieu of maintenance 
under cl. (a) of section 10710 of the Oudh Rent 
Act makes a declaration under section 107H of 
the Act that the guzuradars are under-proprietors 
in relation to the said land, a Civil Court is de¬ 
barred from entertaining a suit by the talmplar 
for a declaration that they are not under-proprie¬ 
tors and do not possess heritable and transferable 
rights in the land. 

Land held in lieu of guzara maintenance is 
land held as rent free and as such is within the 
exclusive jurisdiction of the Revenue Courts. O 
Jac In dak Bahadur Singh v. Baciiun Singh 1051 

--S. 107G - Rent-free grant Will, con¬ 
struction of- Legatee , whether can repudiate 
terms of Will —Sir land, meaning of Riiiy 
Council record — Courts, duty of. 

R, a Taluqdar of Oudh, made a Will which 
provided that in the event of R dying sunless, 
his brother’s son, -/.shall be the owner and take 
possession of all his moveable and immoveable 
properties, and that his wife R shall get Us. 500 
per mensem from the estates in cash besides the 
sir lands in her possession. Subsequently, R 
gifted Mouza (\ to B. and applied to the Reve¬ 
nue Authorities for mutation praying that the 
mouza may be entered in her name as muaji. 
After the death of R J having sued to assess 
the mouza to rent, R sued for a declaration 
that she was entitled to hold it for her life rent- 
free: 

Held, (1) that R intended by his Will to 
bequeath to R an absolute estate for her 
life in the 'sir lands in her possession' and not 
merely a right of tenancy or other subordinate 
interest in them; 

(2) that in confirmation of his gift of Mouza ( 
to his wife R rent-free for her life, R did by 
his Will intend to bequeath and did bequeath 
to her the mouza for her life as a proprietor 
and without any liability to have it assessed 
to rent; 

(3) that -7 who took his interest in the taluga 
under the Will could not repudiate the condition 
of the Will that Mouza C. should be held by R. 
for her life rent-free. 

The word sir as used in Oudh applies to the 
land frequently assigned to junior branches of a 
family for their support instead of breaking up the 
estate and giving them the ancestral shares to 
which they mav be entitled. 

It is the duty of the Court to exercise control 
upon the wholesale inclusion of irrelevant docu¬ 
ments in the preparation of a record of appeal to 
the Privy Council. P. C. Jai Indra Baiiadtr 
Singh v. Bijai Raj Kunwar, 21 A. L. .J. 125; 

C. W. N. 221 (P. C.) 2 50 

-S. 127, application of-Cultivated grove 

--Suit for rent, maintainability of. 

A suit for rent of cultivated grove land is not 
maintainable under section 227 of the Oudh Rent 


A- t. O Thaki-r Ri dra Partap Singh v Hvcsla 
Prasad. 10 O. L. J. 521; 111121; A. I. R ,Oj 295 

722 

Partnership, dissolution of—Partner, tight of 
Accounts Miseonduct, effect of. 

In the case of a partnership at will a pariner 
i- entitl-d t*» dissolution of partnership and 

. .mis of the partnership. Ii is a legal right, 

ami n finding that a partner lias been guiltv of 
gmss misconduct and falsilioiilion <,f accounts 
do.-s not d. piiv him .if this right P C Kam Sinoii 
v. Kami mam., 1!>24 A. I R. I’ C . ■> ]<) [ \y .. 
- A I. -I 11: I- 1 -I -M. W.N. 7.;, 10 M. L j. 158- 
'-<> Kom. I. K l'.lti; It) () A. I,. K 15fi 2 I» I 
K. !H; 28 C W X. 5<i0; 5 1,. 2.1; 10 C. L. J. 270 

944 


Patna High Court Rules, Chap, vi r 6 

Civil. I’kockim im; Couk, (). XXI1, r !) ■>< 


See 

414 

Pleadings iJefi miaul, whether cun set tip new 
cases in appeal Principal and agent Mom,, paid 
under directions of another Payment, whether 
ctcates agency 

A defendant cannot be allowed to make out a 
m-w case in appeal altogether different from the 
case which he made . ut both in his written 
statement and in his evidence before the Trial 
Court. 

Tin- fact that money is paid by A to B under 
tie- duvet ion of C would not make B the ngent 
..r C It must be proved (hat C intended that*the 
money .should be paid to B on behalf of C and 
that /{ meepte.l the money as payment on behalf 
«'! ( . C H\i:i ( iiaran I>a> v. Tararrasanna Si n- 

354 

Xew case in Appeal Hindu Joint family 
I' '"her <»><1 sans Suit for recovery of money - 
Aetna’ partition, plea of Separation in eye of 
law. whether may he pleaded in appeal ' ' 

Where*, in a creditors suit for recover? of 
nmm-.v against a Hindu father and sons in respect 
ol certain business debts.a plea of the sons of an 
actual out and ..m partition before suit between 
tlu* father and themselves is negatived it j s 
op-n to them in appeal to set up a fresh ease „f 
«iivi^iini of s(nf us on J lie basis of a notice bv nnn 
ol the sans tollie fiflicr. M Nidadavou; Achttwi * 
v . Vebrina Surayya, 1921) M. W.N. 185 902 

-- Pin ini iff suing in personal capacity— 

bnhseipieiit amendment of plaint beyond limita¬ 
tion I (■niiti.it, status of, altet at ion in Amend- 
m-nt, effect of Suit, whether time-barred 
Where, in a suit for money which ivas institut¬ 
ed by the plaintiff in Ins personal capacity within 
Hie period of limitation, the plaintiff, „f,er the 
expiration of that period, prayed to bo permitted 
t„ sue not only in bis personal capacity but also 
as the administrator to the eslate of the deceased 
proprietor and the plaint uug amended accord 
ingly: u_ 

II. Id. that the suit was not barred by limitation 
as there bad been no change in the person l, 
whom the money was payable and the alteration 
in ilie capacity of the plaintiff did not affect he 
defendants liability to pay. C N.vba Kpmah 
Chooohi'RY i’, Hioheazanv 403 
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Pleadings and proof — Possession, suit for — 
Mutual arrangement for purposes of cultivation , 
cancellation of. 

Certain sham Hat land was partitioned and tlie 
plot in dispute was allotted to tin plaintiffs, and 
another plot was allotted to the defendants, but, 
as a matter of convenience, the defendants con¬ 
tinued in cultivating possession of the former plot 
and tlie plaintiffs of tlie latter plot. At some time 
tlie defendants got their names recorded in the 
revenue papers as proprietors of the plot in 
dispute and subsequently ejected the plaintiffs 
from tlie plot of which they were in possession. 
The plaintiffs thereupon sued to recover posses¬ 
sion of the plot in dispute: 

Held, that the plaintiffs' suit was based not on 
an alleged exchange but on an arrangement which 
was convenient to both parties, and tlie arrange¬ 
ment having come to an end owing to the action 
of the defendants the plaintiffs were entitled to 
rcover possession of the plot in dispute. L 
Mcuhla v, Amu: Ham, tl925) A. 1. U. <L.) 172; 1 
l\ \V. R. 102:> 494 

Possession and ownership Trees cm land 
Land belonging to one pc rs<m—Trees in posses¬ 
sion of another—Ownership in trees—Pre¬ 

sumption- Hu i tlen vt p) oof . 

A person who is tlu* owner of a certain land 
may be presumed to he the owner of the trees 
sanding on the land, but this presumption is not 
very strong in India where the ownership of the 
trees is very frequent ly divorced from the owner¬ 
ship of the land they stand on. On the other 
hand, the presumption that a person in possession 
has tit 1 *5 is always strong and is cf universal 
appl : ent ion. 

Therefore, in a case where the ownership of 
certain land is in one person but the trees stand¬ 
ing on it are in the possession of another, the 
stronger presumption is that the latter is the 
owner of the trees, and the Imrden of proof is 
o i the former to prove, his title to them. O 
Hit aowan r. Ganga Baksii, 9 O. A. L. R. 412; 

115)24) A. I. 11.(0.) 301 545 

Post Office Act (VI Of 1898), SS. 6, 34 Payed 
sent V.-P. P- Goods not delivered to consignee — 
Suit for value of goods , whether mointainoble 

Plaintiff sent a parcel containing brass rings 
from M to B. The parcel was sent Y.-P. P. but 
never reached the consignee at B. It appeared that 
the label had been torn and no clue could be 
found to tho address. The parcel eventually 
rsached the Dead Letter Office and was sold. 
Plaintiff sued to recover the value of tlie rings: 

Held , that the suit being for the value of pro¬ 
perty sent by post was maintainable and sections 
(1 and 34 of the Pest Office Act did not apply 
as tlie goods were not lest and tlie plaintiff was 
entitled to succeed. A Secretary of State 
for India in Council v. Radhey Lal, 46 A. *155 

334 

Fower-of-atiorney, constymction of. 

Where a Court has to ascertain whether a 
particular act of a person holding a power-of- 
attomey for another is within the scope or in 
excess of the authority conferred by the power, 
it is necessary to show that on a fair consideration 


Power-of-attorney -concld. 

of the whole instillment the authority in question is 
to be found within the four comers of the ii slrumcnt 
either in express terms or by necessary implication. 
The decision of this question must depend upon 
the construction of lhe instrument in each case 
and 1 lie intention of the parties as evidenced by 
the circumstances. N Hpssainbhai Bhora i*. Bansi- 
la l 48 

Practice--Origin a/ Side—Costs to several re¬ 
spondents — Order , meaning of. 

Where, on the Original Side, more parties then 
one appear as defendants, or respondents, and the 
decree or order directs payment of the defendants 
or respondent's costs by the plaintiff or appellant, 
the ord?r n list be taken to mean that the lcs'rg 
party should only pay one set of costs to lo 
<li\ided amongst the successful parlies. If the 
latt r appear separately and want separate Sits 
of e sts. an application must lie made on their 
b half at the time when judgment is delivered 
for separate sets of costs, and an order obtained 
to that effect. B Rcstom.ip.h Hkekjidkai v. Cowas- 
JKK lUDAHHAi.2Cliom. L. R. 209; 4b B. 348; (1924) 
A. I. R. (B >317 704 

Pre-emption. Sec Custom- Pkk-kmatiox 41 

- .1 c<juiescencc Person talcing active part 

in regist i at ion of sale-deed , whether barred from 
suing. 

The mere presence of a person at the time of 
registration of a said-deed is not sufficient to 
prove his rc jidcsconce in the sale so as to debar 
him from suing lo pre-empt the bargain. 

But a person who is not a merely a silent 
spectator cf the registration 1 lit takes an active 
part in collecting the purchase-money and in 
getting the sale-deed registered must be deemed 
to have acquiesced in the sale and is precluded 
from pre-empting it. L Bhagat Ram v. Raghrak 
Dial 132 

- Contract by pre-emptor to transfer pro¬ 
perty—Pre-emption, right of , if effected - Oud/i 
Laus Act (XVI1J of 1676), s. IK 
Where a person claiming pre-emption enters 
into a contract with a stranger to transfer the suit 
property to him tn payment of tlie pre-emption 
xncLty, lie forfeits his own light of pre-empticn 
whether the stranger is joined ns cc-plaintilf in 
the suit or not. 

To allow a stranger to acquire the subject- 
matter of a pie-cn pticn suit by entering into a 
contract to that effect with the pre-emptcr is to 
stultify the law of pre-emption enacted in sccticn 
9 of tire Oudh Laws Act. O Saradjit Singh r- 
Jaikaran Singh, 10 O. & A. L. R. 240; 11 O. L. J. 
123; 27 O. O. 137 950 

- Co-sharer pre-emptor—Status lest alter 

decree—Appeal peyiding — Suit , dismissal of. 

It is not competent to Courts on appeal to pay 
repaid to any events which have happened 
subsequent to the c!ate of tlie Fist Court’s dec¬ 
ree. 

Where a person has obtained a pre-emption 
decree as co-sharer, liis suit cannot be ciefeated 
in appeal, merely because by reason of seme 
event happening subsequent to the date of the 
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Pre-emption—contd. 

First Court’s decree, lie has lest his slat us «»f a 
co-sharer. A Umrao v. Lachhmax. 22 A. ia J. 231; 
46 A. 321; (1924) A. I. 11. (A.) 448 2l7 

-- Excha Hfic — li if jilt, vdun ran Ur exercised 

— Plaintiff what must prove - Wajib-ul-arz. 

In a case where the plaintiff claims a right of 
pre-emption in respect of an exchange the question 
for consideration is whether the incidents of tlie 
particular custom set up cover an exchange. 

The plaintiff in each case must prove not merely 
that some custom prevails but he must prove a 
custom under which he is entitled to claim pre¬ 
emption. 

By an agreement some land situated in village 
R was given by one A in exchange for other land 
situated in another village given by one S with 
the object of constructing a road. Plaintiffs, as 
co-sharers in the village R, sought to pre-empt 
the land given by A. The wajib-ul-arz provided 
that any co-sharer wishing to sMI or mortgage his 
property should first offer it to his co-sharers and 
only on lh?ir refusil to a stranger: 

Held , that the custom recorded in the wajib-ul- 
arz was not applicable to an exchange. A Bam* 
Samar Bahadur Singh r. Jit Lai., 22 A. L. J. 292; 
46 A. 359; (1921) A. 1. R. (A) 390 495 

-— Mohtamim’s rights , natme of Alienation 

by mohtamim— Custom of pre-emption, whether 
applicable. 

The rights of a mohtamim as vendor in the Settle¬ 
ment of 1883-84 are transferable proprietary rights 
of a kind to which the custom of pre-emption re¬ 
corded in the wajib-ul-arz can he made applicable. 
A Mahahir SingIi v . Mata ha ual Singii, 22 A. L. .1. 
441; 16 A. 519 327 

-- Pre-emptor associating stranger in suit , 

effect of—Amendment, whether can be allowed. 
Where a plaintiff having a right to pre-empt 
joins with himself in a suit for pre-emption a 
stranger, that is, a parson who has no such right, lie 
thereby forfeits his right to pre-empt and this 
disability cannot be overcome liv amending tie 
plaint by striding out the name of the stranger. 
A Badri' Singh v. Godardiian, <1923* A. I. K. <A.) 
187 220 

-Sale-deed—Agreement to reconvey—Mort¬ 
gage by conditional sale. See Transfer or 
Property Act, s. 58 (c) 626 

-Sir plots , interest in , nature nj-Custom 

. —Wajib-ul-arz, construction of. 

The interest of an owner in sir plots is a pro¬ 
prietary interest and a transfer of sir plots is, 
therefore, a transfer of proprietary interest. 

The wajib-ul-arz of a village provided that a 
right of pre-emption would accrue whenever 
proprietor transfers his haqiat. Certain sir plots 
m the village lying within the remind in of the 
vendor were sold and a suit was brought t«» pre¬ 
empt the sale: 

//e/d, that the sale was subject to pre-emption 
under tlu terms of the wajib-ul-arz . A 1 fran 
Sin;w v. L)vt R\m, 22 A. L. J. 3; 16 A. 10); GJ-l 

A. I. R. (A) 417 645 


Pre-emption—contd. 

-, sni; foi Acquiescence E topped Lease 

ta ecu by piv-emptar from vendee Partition pro¬ 
ceedings, pa rt icip ii ion in. 

111.* action of a piv-empt or in taking on k j ;rs * 
from tic* vendee a poilionof the land sold cannot 
be treated as ac ,ui scticc in the sale so as to 
debai him from suing to pro enipt tin.* sale; nor 
do.*s his participation in partition proceedings in¬ 
stituted by the vendee op.rate to have that effect. 
L Yi r Singii r. Nijial (.’hand 140 

Village custom —Wajib-ul-arz— Inhabi¬ 
tants generally given right of pre-emption.—Cus¬ 
tom, whether reasonable. 

A custom recorded in the wajib-ul-arz of a 
villag j giving a right of pre-emption t) the in¬ 
habitants generally in the case of the co-sharers 
of the village refusing to exercise tin* right, is 
not necessarily unreasonable and can be enforced. 

An entry in a wajib-ul-arz is prima facie evi¬ 
dence of the exist “lice of the custom recorded 
unless there is anything in the wajib-ul-arz itself 
which negatives the existence of the custom or 
there is other evidence to the contrary. A Gayax 
Singh r. Bam; Lal, 21 A L. .1.822; 9 (). cV; A. L. 
K. 1019; (1921) A. 1 R. ,Ai Mi 438 

•- Custom./'/-- \V jib ul-arz, entry in, 

value of-Later and tnrliir wajih-ul-araiz -Wajib- 
ul-arz of Settlement of 1885 in Hasti and (iarakh- 
pur Districts Pic*umption Lapse of custom. 

The Courts ought, in dealing with the question 
of the existence <»f a custom of pre-emption, to 
begin with the last record. If the last record 
contains a record of a custom «»f pre-emption, a 
similar custom set out in earlier wajib-ul- 
antiz is corroborative evidence. It is not 
proper to start with the earliest wajib-ul-arz and 
to consider whether it was possible that a custom 
could have grown up by that time and then to* 
proceed to consider subsequent wajib-uLaruiz, 
The proper starting point is the* last wajib-ul-arz . 

In the Gora.vhpur and Basti Settlement Rules 
relating to the S.-ttlements which were made 
about the year 1885 tho Board of Revenue issued 
special instructions regarding the preparation of a 
record of a custom of j re-emption . 

Settlement Officers were directed to record a 
custom of pre-emption when the proprietors, (being 
other than Muhammadan proprietors) expressly 
demanded, that a note of the custom should he 
made and further, proved conclusively, that the 
custom existed. Therefore, where a wajib-ul-arz 
prepared under the instructions contains a state¬ 
ment that a custom exists it must be assumed 
that the necessary proof was forthcoming before 
thi Settlement Officer before that record was 
made—in other words, that there was proof which 
conclusively satisfied tho Settlement Officer of the 
existence of the custom. 

It is not correct to say that if it is shown that 
certain property in tlie course of time becomes 
the exclusive property of an entire family any 
custom relating to pre-emption must necessarily 
laps?. The true doctrine is that if the custom of 
pre-emption exists and if it so happens that the 

property to which it relates eventually coiucs 
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Pre-emption—concld. 

into the hands of a single individual proprietor 
the custom is there and then extinguished. A 
Babb an Pandey v. Lachiiman Ohaudhri, 22 A. L. J. 
62; 46 A. 205; (1924) A. I. R. (A) 371. 584 

-Custom, proof of —Zamima, Kliewat, 

entry in, value of — H istory of village —Wajib-ul- 
arz. 

Particular value attaches to a record of custom 
in the Zamima Kliewat of 1885 of villages in the 
Gorakhpur District. 

The early history of a village in the Gorakh¬ 
pur District deduced from the Kaifyat serishta 
nizamat showed that the first Settlement of the 
village was made in 1838 and that up to 1813 
there was no Zemindar or mustajir recorded as 
being in possession. A custom of pre-emption 
was, however, recorded in the Wajib-ul-arz of 1860 
and tlie Zamima Kliewat of 1885, although the 
categories into which the pre-emptors were divid¬ 
ed were slightly different in the Zamima Kliewat 
from those laid down in the wajib-ul-arz , the 
former being probably an amplification of tlie 
latter : 

Held , (1) that the early history of the village 
was not sufficient to overturn the presumption 
attaching to the entries in the wajib-ul.arz and 
the Zamima Kliewat ; 

(2) that a custom <>f pre-emption prevailed in 
the village. A Naxdan Singh v. Guftar Singh, 
22 A. L. J. 7; (1924) A. I. R. (A.) 421 630 


Presidency Towns Insolvency Act, 1939- 

could. 

stituted Assignee the property so fraudulently 
acquired. N The Official Assignee of Madras v. 
The Official Assignee of Rangoon 910 

- S. 49 (4-)—Partners, insolvency of— 

Creditors ,rights of, inter 83— Separate debts. 

First and second insolvents carried on a business 
at Madras in partnership, but the creditors of the 
firm were not aware that second insolvent was a 
partner in the firm. First insolvent also carried 
on a business at Cuddappah. On a question as 
t > priority arising in regard to the assets at 
Cuddappah, between the Cuddappah creditors and 
Madras creditors: 

HeId, that the Madras creditors were entitled to 
elact as to which assets they would proceed against, 
the general assets of the two partners or the 
separate assets of the first insolvent. 

Per Schwabe, C. J— The Madras creditors can 
elect until the very end of the proceedings and 
only when they have actually received a dividend 
there is an election. Kven after they have received 
a dividend, they can still pay it back and prove 
against the other assets. 

Per Ramcsam, J. —The debts due to the Madras 
creditors were "separate debts” within the mean¬ 
ing of the expression in section 49 (4) of the Presi- 
d 2 cv Towns Insolvency Act. M Sufuiramiah v. 
Bansilal Abberchand, 19 L. \V. 46; (1924) M. VV. 
N. 164; (1924 * A. I. R. (M.) 595 966 


-Wajib-ul-arz ambiguous-‘Burden 

of proof. 

When the language of a wajib-ul-arz is am¬ 
biguous the onus lies upon the plaintiff to establish 
his right of pre-emption—evidence which would 
satisfy the Court that the custom is certain. A 
Nagkshar Prasad v. Ram Harakh Pande, 22 A. L. 
J. 342; 46 A. 370; (1924) A. I. R. (A.) 511 417 

- Hindu Law— Joint family—Alienation 

by father—Pre-emptor of property, position of. 
See Hindu Law—Joint family- Alienation by 
FATHER 725 

Presidency Small Cause Courts Act (XV of 
1882), S. 19 (q) — Suit for return of ornaments 
given at betrothal — Turisdiction. 

A suit for the return of ornaments presented 
by custom by the prospective bridegroom at the 
time of betrothal is not after the marriage 
negotiations have failed, a suit for compensation 
for breach of promises of marriage within 
the meaning of section 19 (q) of the Presidency 
Small Cause Courts Act and is cognizable by the 
Small Cause Court. B Madhavkao Visvanatii v. 
Shrikrishan Govindrao, (1923) A. I. R. (B.) 393 

517 

Presidency Towns Insolvency Act (III of 
1909), SS. 7, 36 —Official Assignee, fraudulent, 
transfer by—Insolvency Court , power of, to order 
reconveyance. 

An Insolvency Court has, under sections 7 and 
36 of the Presidency Town Insolvency Act, power 
to order the purchaser of the insolvent’s property 
by means of a fraudulent conveyance from the 
Qllicial Assignee to reconvey and revert in a sub- 


- S. 52, applicability of—Legal and equit - 

t » V F * . / « t « 4 rm 1% I 


able interests— Reputed ownership of equitable 
interest - Withdrawal of consent—Letter posted 
to correct address—Presumption. 

Under the terms of an agreement an insolvent 
r a ve the garnishee his motor car as security for 
m advance of Rs. 3.000. The insolvent was to 
,ave the right to use the car and keep it in good 
n-der and deliver it upon demand. The loan was 
[Iso secured bv a pro-note of the insolvent and 
mother person. Some months later the garnishee 
;ent a letter to the insolvent through her ' akil 
lemanding under threat of criminal proceedings 
hat the car should be returned to her. Hires 
nontlis thereafter the insolvency proceedings com- 
nenced. and the Olliciul Assignee claimed the car 
ree from any charge, under section o2 or tne 

i’residencv Towns Insolvency Act: 

Ilcld, (It that the insolvent was the legal ovvnei 
>f the car and the garnishee the true owner of the 
• mutable interest therein; (2) that the insolvent 
vho had the power to use the car was thcroputect 
,wner of the equitable interest within the meaning 
>f section 52 of the Presidency Towns insolvency 
Vet, but that the letter of the garnishee s \ akil cie 
nanding the return of the car was a sutlicient dcter- 
nination of the consent of the true owner o £ the 
a,uih.ble interest; (3) that the insolvent had thus 
—ased to be the reputed owner of the equitame 
merest with the consent of the true owner at the 
i m ° of the commencement of the insolvency ami 
section 52 of the Presidency Towns Insolvency 
Vet was, therefore, inapplicable to this case. 

The words “true owner" in section 52 of thQ 
Presidency Towns Insolvency Act include thf 
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Presidency Towns Insolvency Act, 1909- 
concld. 

owner of an equitable interest and there can also 

be a reputed owner of that interest. But it is 

essential for section 52 toapplythat the insolvent 

should at the commencement of the insolvency be 

• 

the reputed owner with the consent of the true 
owner and the question whether the true owner 
was at that time consenting or not to tin* reputa¬ 
tion of ownership to the reputed owner is a 
question of fact. 

Where a letter is proved to he posted to the 
right address, a presumption aiises that the letter 
was in fact received by the addressee. 

Per Schwabc , C. d.- Kvcn if the letter of the 
garnishees Vakil was not received by the insolvent 
the consent of the garnishee to the insolvent s 
possession of the car was proved to have been 
determined by her instructions to the Vakil to 
send the letter and the sending of that letter and 
this was enough to take the case out of section 52 
of the Presidency Towns Insolvency Act. M 
Abububammalv. The Official Assignee hi Madras, 
45 M. L. J. 817; 11) L. W. 54; 33 M. L. T. 217; 
(1924) A. 1. R. (M) 214; 47 M. 215 809 

Presumption—Hindu Law—Joint family Alie¬ 
nation by father—Legal necessity—Antecedent 
debt, what is Seperation Mutation in favour of 
individual members. Sec Hindi' Law—Joint 
family—Alienation by father 725 

-Land belonging to one person- Trees in 

possession of another—Burden of proof. See 
Possession and ownership 545 

--- Letter posted to correct address. Sec 

Presidency Towns Insolvency Act, s. 52 

809 

--- of marriage, when arises—Absence of 

evidence—Legitimacy, whether can be presumed. 
See Evidence Act, ss. 112, 114 623 

-Presentation of document for registration 

—Endorsement, correctness of. See Titer 
Burma Registration Regulation II of 181)7, 
RULES FRAMED UNDER, RR. 5, 7 940 

-Settlement parcha —Presumption of correct¬ 
ness. See C. P. Land Revenue Acr, s. 80 6 2 1 

- Several mortgages—Payment of earlier 

mortgage by owner, effect of—Priority charge, 
whether kept alive. See Transfer of Property 
Act, s. 101 592 

-- Transaction standing in name of wife 

Husband's transaction. 

There is no presumption that transactions which 
stand in the name of the wife are husband’s trans¬ 
actions. N Jaikrishna v . Savitri, 7 N. L. J 187 

627 

Principal and agent— Fraud by agent—Princi¬ 
pal liability of , to third person*. . 

A principal is liable to third persons in a civil 
suit for the fraud of his agent acting within the 
soope of his authority whether the fraud is com¬ 
mitted for the benefit of the principal or for the 
benefit of the agent. N Vardhaman v. Messrs. 
Radhakisiian and Jaikishan, 7 N. L. J. 74; (19j-4) 
A- I. R. (N.) 79 139 


Principal and agent -concld. 

- Money paid under directions of another 

Payment, whether creates agency. See Plead¬ 
ings 3 54 

- Transaction negotiated by agent — Re¬ 
muneration, a lien payable Contract for remune¬ 
ration to be strictly meruit—Quantum meruit, 
principle of , whether applicable. 

Where the remuneration of an agent is payable 
upon the performance by him of a definite under¬ 
taking. he is entitled t*» be paid that remuneration 
as soon as he has substantially done all that he 
undertook to do, even if the principal acquires no 
benefit from his services, and, except where there 
is an express agreement or special custom to tin* 
contrary, even if the transaction in respect of 
which the remuneration is claimed, falls through 
provided that it does not fall through in conse¬ 
quence of any act or default of the agent. 

Where the parties have made an express contract 
for remuneration, the amount of the remuneration 
and the condition under which it becomes pay- 
aide must he ascertained by a reference to the 
terms of that contract and no implied contract 
can he set up to add to, or deviate from the 
original contract through it can he interpreted by 
a reference to custom, not inconsistent with it. 

The defendant S gave a letter of authority to 
one (t to negotiate the lease of t he premises belong¬ 
ing to him and on the strength of this letter one 
K intimated to S his willingness to the lease on 
certain conditions. Subsequently, N granted 
another authority to the plaint iff to negotiate the 
lease of the properties on specified terms. This 
letter stipulated that the remuneration clue to M 
will be paid only after the negotiation of the 
lease. On the following day sent another letter 
to M promising to pay an additional remuneration 
provided the transaction was completed on the 
terms mentioned in the previous letter. As a 
result of this letter one K D intimated to S his 
willingness to accept the terms of the lease subject 
to certain qualifications, thereupon KU published 
a notification warning any one against dealing 
with S in respect of the properties, as he, K D t 
had accepted a lease thereof. Later on, K con¬ 
tended that he had got a concluded agreement from 
S who repudiated the allegations of both K and 
K I). 5/ then instituted the present suit for his 
commission alleged to have been earned by him 
in respect of the lease. 

Ilcld, (1) that on the true construction of the 
contract between the parties the plaintiff could 
not succeed ; 

(2) that the plaintiff was not ever entitled to 
have a decree in his favour on the basis of 
quantum meruit. 

It is competent to the Court to allow a plaint 
to he amended even after the expiry of the period 
prescribed for the institution of a new suit. C 
Satciiidananda Dutt v. Nritya Nath Mitter, 50 
C 878; 27 C. W. N. 1007; (1924) A. I. R. (C.) 517 

287 

Principal and broker— Sale of land—Transac m 
lion not completed owing to default of purchaser 
, Brokerage! whether payable. 
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Probate and Administration Act— concld 


It is the duty of n broker to introduce a person 
willing and able to complete the purchase. 

Ordinarily, a broker is entitled to a percentage 
which lie succeeds in realising for his principal, 
but, where the transaction cannot be completed 
because the money is not furthcoming and conse¬ 
quently the principal realises nothing the broker 
cannot be said to have earned his brokerage. 

Defendant commissioned the plaintiff as a 
broker to obtain a purchaser for a piece of land, 
agreeing to pay him brok ?rage at a a 11 tin r ite 
on llio price on completion. A would-be pur¬ 
chaser was obtained by the broker and an agree¬ 
ment in writing was entered into between the 
defendant and tin* purchaser, but the latter was 
unable to complete the purchase owing to lack of 
funds : 

Held, that the plaintiff was not entitled to any 
brokerage. R Foi cak and Co. r. M. C. T. Mu>amar, 
2 R. 15; (1924) A. I. R. (ID 252 750 

Probate and Administration Act (V of 1881), 

S. 50- Letters of Administration, bin ling nature 

of- -v l ppl i ea tin n for re voca tinn f u st ca n sc — 

Judgment of Probate Court, when reg judicata. 

Letters of Administration with the Will annexed 
were granted to the widow of a testator The 
appellant, an undivided brother of the testator, 
was a party to the proceedings. On account of 
some.differences arising on account of the widow- 
refusing to adopt his son, the appellant applied 
for revocation of Letters of Administration granted 
to the widow but the application was dismissed. 
Later on, the petition of two other brothers of 
th- appellant, the Letters were re-call *d and the 
matter becoming contentious took the form of a 
suit and ultimately the Will was upheld and 
Letters ord?rd to be re-issued. The appellant 
then tiled a fresh application for revocation of 
the original grant of Letters: 

Held, that inasmuch as the appellant was aware 
of the Probate proceedings and had an oppor¬ 
tunity to contest them he was barred by l lie. 
application of the principle of res judicata * from 
re-opening the mutter any more. 

Per Odgets, ./.— So long as the judgment of a 
Court of Probate is in force it is conclusive not 
only upon all parties who may be before the 
Court but also upon all other persons whatsoever 
in all proceedings arising out of the Will or 
claims under or connected therewith. 

Per Wallace, A .—Any order passed after con¬ 
tention ina Probate proceeding is res judicata in 
a iy subsequent proceeding of any sort against 
tno caveators who contested it. 

When a party has an opportunity to put for¬ 
ward a particular just cause and has not chosen to 
put it forward he cannot be heard to agitate the 
same cause later. 

The grant of Probate by a competent Court is 
binding on all persons who had an opportunity 
of putting forward their objection before it was 
passed unless they can make out a good case 
Under section 50 of the Probate and Administra¬ 


tion Act for setting it aside. M Rallabandt 
Vi*.xkataratxam v. Yanamakdka Satvavati, 1G M. 
h J - 3M; 34 M. L. T. 141; (1924; A. I. R. (M.) 

5«* 44 

Promissory-note— Agreement—Construction of 

document. Sec Contract Act, s. 25 77 

- payable on demand—Oral evidence to 

prove on • executant signed as surety, admissi¬ 
bility of—Agreement to proceed lirst against 
principal, whether can be proved. See J£videnck 
Act, s. 92 445 

-. suit on — Consideration, absence of — 

Burden of proof — Plaintiff , evidence of , dis¬ 
believed, effect of. 

In a suit upon a pro-note where execution is 
not denied, the onus lies on the defendant to 
prove that no consideration had passed. Where, 
however, the passing of consideration is denied by 
the defendant in his written statement, and the 
plaintiff goes into the witness-box and the result 
of his examination is such that he fails to estab¬ 
lish the point which he set out to make, namely, 
that he gave consideration for the pro-note and 
the Court is thus satisfied that he did not give 
t!i 2 consideration which he alleges, the defendant 
can avail himself of that and can ask that the 
suit be dismissed. This, in no way, trenches 
upon the ordinary rule that the defendant must 
prove absence of consideration if that is his case. 
A Muhammad Sharif Khan t\ Muhammad 
Moazzi'M Ali Khan. (4923) A. I. R. (A.) 214 464 

Provincial Insolvency Act (III of 1907), 

SS. 16 (5), 31 — Proceedings in insolvency - 

Seemed erditor , rights of—Sale of insolvent's 
property—Official Receiver, notice by, to mort¬ 
gagee— Mortgagee, failure of to reply — Applica¬ 
tion to set aside sale, dismissal of--Suit to 
recover money due on mortgage , whether main¬ 
tainable, 

I nder the Provincial Insolvency Act only the 
property of the insolvent vests in the Official 
Receiver. Tho Act contains no provision for 
selling tho whole property free from all encum¬ 
brances even with the consent of tho mortgagees 
and the rights of secured creditors are entirely 
unaffected by proceedings in insolvency. 

On tlie adjudication of a person as insolvent, 
the Official Receiver gave a notice to his mort¬ 
gagees in which he stated that lie proposed tosdl 
the properties of tlie insolvent by public auction 
free from their mortgage with the same charge 
to them on the sale-proceeds as they might have 
on the properties, and called upon them to consent 
to the proposal, fie added that in cas 3 they did 
not intimate to the contrary before a certain day, 
he would take it that they had consented to the 
above proposal. Tho moVlgagees did not reply 1° 
the notice and ths Official Receive? after procla¬ 
mation sold the properti es free from incumbrances. 
Th 3 martga?503 thereupon applied for caicelha- 
tioi of the sale and the petition was ultimately 
dismissed as being out of time. 

Subse poatly the mortgagees brought the pre¬ 
sent suit for recovery of the principal and interest 
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due on the mortgage; the purchasers of the 
property contended that the suit was not sustain¬ 
able : 

Held, (1) that the mere silenc? of the mort¬ 
gagees to tlie Official Receiver’s notice did not 
amount to a relinquishment of their security with¬ 
in the meaning of section .11 of the Provincial 
Insolvency Act; 

(2) that the plaintiffs were not estopped from 
maintaining the present suit by the proceedings 
in insolvency, nor did I lie mere fact that they 
once chose the wrong remedy of applying to set 
aside the sale in insolvency jurisdiction, preclude 
them from their legitimate remedy. M K anniapiw 
Mudaliar v. Rajc Oiirttiar, 17 M. L. J. 10; 20 
L. \V. -15; (1924) M. W. N. 520; 17 M. 005 850 

- S. 36— Limitation .let (IX of WHS , 


Sch. /, Art. 1ST— Application In/ Otliciul lie- 
ceiver to szt axils alienation Ini insolvent - 
Limitation. 

An application under section 36 of the Pro¬ 
vincial Insolvency Act by the Official Receiver to 
set aside an alienation made by the insolvent is 
not governed bv Art. 181 of Schedule 1 to the 
Limitation Act. M Pitta Ramaswamiah r. Scijka- 
11 AN IA AI YAK 443 

- S. 43 Application bi/ creditor Order of 


dismissal without enquiry Creditor , whether 
person aggrieved Appeal. 

A creditor is not a "person aggrieved' by a 
final order passed after enquiry by the Court 
under section 43 of the Provincial Insolvency Act, 
1907. But when the application of the creditor 
is dismissed without inquiry without receiving 
any report from the Receiver and without stating 
any reasons except that the creditor is not interest¬ 
ed in making the application, the creditor is 
a "person aggrieved” by the order and can prefer 
an appeal against it to the High Court. M 
K. P. S. Karuthan Ciikttiar i’. R. M. N. Raman 
Cheity, (1923) M. W. N. 838; 18 L. W. 837; 45 
M. L. J. 804; 33 M. L. T. 168; (1924) A. I. R. <M.) 
185 3 4 0 

Provincial Insolvency Act (V of 1920), whe¬ 
ther retrospective. 

The provisions of the Provincial Insolvency Act, 
1920, are applicable to all proceedings, on petitions 
filed under the old Act and pending at the time 
of its coming into operation. M Rangiah Ciikttiar 
v. Annaswamy Alwak Ayyanc.au, H923i M. W. X. 
810; 18 L. W. 830; (1924) A. 1. R. (M.) 368 408 

-- S. 4 — Insolvency Court , power of. to decide 

questions of title — Court , when can decline to 

adjudicate. 

Section 4 of the Provincial Insolvency Act, 
enables an Insolvency Court to adjudicate upon 
questions of title in the interests of justice, and 
reserves to the Court the power to decline lo 
decide questions which it does not deem it 
necessary orexpedient to decide in those proceed¬ 
ings. 

Where, therefore, the Insolvency Court, even if 
It adjudicated upon the title of the insolvent as 
against his sons, would have no power to recover 
the property from tin* free of their obstnv- 


Provincial Insolvency Act—1920— oontd. 

tion, the Court would be justified in not deciding 
questions of title. M The Official Receiver or 
South A root r. Pkui’mai. Pii.lai, 18 L. \V. 884; 33 
M. L. T. 230; 19241 A. I R. <M.) 387 322 

S. 4 Insolvent, aoiveyance In/ Credit¬ 
or, whether can institute /proceedings for annul¬ 
ment. 

Under the Provincial Insolvency Act the pro¬ 
perty of the insolvent vests in the Receiver. The 
provisions of section I of the Act cannot, there¬ 
fore, be taken to authorise a creditor to prosecute 
an enquiry in regard to a conveyance executed 
by the insolvent shortly before his adjudication. 
C Ram Sim>ak Ram r. Ram I’iiakit Bharat, 51 (\ 
663 326 

--S. 4 (1) Insolvency Court, jurisdiction 
of Determination of questions of title to insol¬ 
vents property- Ciril Court, reference to, whether 
necessary. 

Where, in the course of insolvency proceedings, 
the question arises whether the mortgagee rights 
in certain properties belong to the insolvent or to 
his wife, it need not be referred to a Civil Court 
as the Insolvency Court has jurisdiction, under 
section III) of the Provincial Insolvency Act, to 
decide it finally after framing issues and record¬ 
ing evidence. O Sukja v. OntiNMto Nath Chattek- 
jbk, 9 0. & A. L. R. 419 552 

-S. 28 Adjudication of insolvency- -Vest m 

in/ of /property Death of insolvent, whether 
divests Deceiver — Right of son to take by survivor* 
sh i p. 

Where property has vested in a Receiver after 
an order of adjudication, the death of the in¬ 
solvent does not divest the Receiver of the pro¬ 
perty and his son is not entitled to take it by 
survivorship. 

The death of a debtor does not put an end to 
an insolvency proceeding initiated on an appli¬ 
cation bv the debtor. L Laciihman Das v. Jai 
Singh, 4*L. L. J. 262; .1922. A. I. R. (I,) 399 

548 

_ S. 28 — Insolvent undischarged , whether 


can sue to recover debt due after adjudication. 

Quart Whether a person who has been de¬ 
clared an insolvent can, while his estate is still in 
the hands of the Receiver, maintain a suit for 
the recoverv of his share in the dower of his 
daughter which has become due since the ad¬ 
judication order was made against him. Pat 
iT m va KuiADi'R v. Khaja Mohamad Karim Nawab. 
, 1923 , Pat. 287; 2 P. L. R. 276; 5 P. L. T. 60fi 

5 6 

_3S. 28, 29, scope of—Suit against in¬ 
solvent -Permission of Insolvency Court not ob¬ 
tained - Permission to continue suit , grant of - 

Civil Court power of. 

Sect ion 28 of the Provincial Insolvency Act does 
not contemplate the grant of permission by the 
Insolvency Court to continue a civil suit tiled 
against an insolvent without such permission. 
Section 20 of the Act, however, contemplates not 
| v n g,,if filed before an order of adjudication 
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has been made, but also one filed after the order 
but in real ignorance of it. 

Therefore, when a suit is tiled against an insol¬ 
vent in th? Civil Court in ignorance of the ad¬ 
judication order and consequently without ob¬ 
taining ilie permission of the Insolvency Court, 
the plaintiff cannot obtain permission of the In¬ 
solvency Court to continue the suit under sec¬ 
tion 28 of the Provincial Insolvency Act, hut the 
Civil Court can, under section 29 of the Act, 
either stay the suit or allow it to continue on 
such terms as it might impose. N Umar Sharif 
v. J\ya?,a Prasad 662 

-ss. 53, 54, 68, 75, 78— ".let, mean - 

ing of—Application for leave to appeal — Delay, 
whether excusable —Alienation in fraud of 
creditors — Receiver, duty of — Xotice, what is — 
Receiver, refusal of, to move Court— Creditor, 
whether can apply Order refusing to entertain 
application Creditor , whet her" person aggrieved ' 
- Appeal. 


Where an appeal is filed in time under section 
75 of tlie Provincial Insolvency Act the mere fact 
that an application for leave to appeal under 
clause i.'b was not tiled in time does not render 
tli 2 appeal itself out of time. In any case, 
section 7* empowers the Appellate Court in a 
proper case to excuse the delay in the presenta¬ 
tion of the app*al or application. 

A mere omission or refusal to take action at 

* an 
the 


mere omission or reiusai 10 laae actio 
the request of a creditor does not amount to 
act" within the meaning of section 08 of 


Act. 

Ordinarily, the Receiver is the person to 
impeach any fraudulent transfer or conveyance 
by the insolvent of his property. Hut if the 
Receiver refuses to move the Court under s 2 Ction 
5.1 or 51 of the Provincial Insolvency Act even 
though a creditor offers to indemnify him against 
costs in the event of an adverse order against 
him, such creditor can apply to the Court to 
permit him to use the Official Receiver’s name or 
maxo him a party to the proceedings and may 
move for an order under section 55 or 51 and if 
the order is against him, if the Official Receiver 
refuses to appeal notwithstanding the offer of 
indemnity against costs, the creditor can appeal 
against the order and may make the Official 
Receiver a party to the appeal. 

When a creditor challenges an alienation or a 
payment as being in fraud of creditors, it is tlie 
Official Receiver’s duty to give notice to such 
creditor and ask him to substantiate his allega¬ 
tion. 

A general notice, which is sent as soon as a 
psrson is adjudicated insolvent asking the cre¬ 
ditors to prove their claims, is not such a notice, 
as should he given to a creditor who impeaches 
a particular transaction of the insolvent as being 
in fraud of creditors. The Official Receiver 
should fix a date for enquiring into the bona 
fide* of the particular transaction of the insol¬ 
vent; and should give notice to the creditors and 
others concerned to appear before him and state 
their objections. If, after examination, he finds 
that a certain alienation op other transaction is in 


fraud of creditors he should hims?lf move to 
have it set aside by a Court. But if he is not 
satisfied that such is the case and, if a creditor 
is willing to indemnify him against costs in the 
event of failure, it is his duty to move the Court 
for setting aside the alienation or other transac¬ 
tion as being in fraud of creditors. 

The Official Receiver should not consider it the 
duty of the creditors alone to bring to his 
knowledge the nature of any doubtful transaction, 
but it is his duty to enquire into the nature of 
every transaction which prima facie doas not 
appear to be proper and bona fide and valid. 

Where a District Judge refuses to entertain nn 
application of a creditor under section 53 or 51 
of the Provincial Insolvency Act the creditor is 
a "person aggrieved" within the meaning of the 
Act and is entitled to appeal. 

A creditor can at any time during the pendency 
of Insolvency proceedings move the Court under 
section 53 or 51 on the ground that the Official 
Receiver has refused to move in the matter, as 
there is no period of limitation provided for such 
an application. M Pannai Ananthanarayana 
Aiyar v. Pannai Ramasudha Aiyar, 18 L. W. 857; 
33 M. L. T. 190; (1924) A. I. R. (M.) 345 395 

-SS. 53, 55—“ Parchaser," whether in¬ 
cludes trustee—"Valuable consideration ,” mean¬ 
ing of—Tiansfer in favour of trustees , whether 
voidable. 

The word “purchaser" in section 53 of the 
Provincial Insolvency Act is used in the wider 
sense given to the term in English Law and 
not in the mercantile sense of a person who lias 
brought something by a contract of purchase and 
sale and includes a trustee. 

A responsibility to discharge onerous work 
taken upon himseif by a person to whom pro¬ 
perties are transferred, in consideration of his 
taking such responsibility, falls within the ex¬ 
pression “valuable consideration" found in sections 
53 and 55 of the Provincial Insolvency Act. 

A transfer in favour of trustees who undertake 
to discharge onerous duties is in favour of a 
“purchaser for valuable consideration" within the 
meaning of section 53 of the Insolvency Act. 
Such a transfer, if bona fide , cannot be annulled 
under that section. O Chaudhri Sharf-uz-zaman 
t\ Deputy Commissioner, Barabanki, 10 O. & A. 
L. R. 511 888 

- S. 54— Surety paying off debt , whether 

creditor—Transfer in favour of surety — Fraudu¬ 
lent preference. 

Appellant stood surety for the price of certain 
goods purchased by A. When the sellers pressed 
for payment A agreed to execute a conveyance 
of certain immoveable property in favour of 
appellant in order to enable him to pay off the 
debts for which he had become surety and also 
to pay himself the balance of a debt due from A. 
Appellant paid off the price of the goods and 
obtained the conveyance. A few days alterwards 
A became insolvent: 

Held , that on payment of the price of the 
goods, appellant had become a creditor of A, ana 
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the conveyance in his favour, in the absence of 
nnv pressure put by him on A , amounted to a 
fraudulent preference within the meaning of 
section 54 of the Provincial Insolvency Act and 
was void. R Sapdik Ahmad v. M. K. M. Firm, 
2 Bur. L. J. 52; (1923) A. 1. K. (It.) 119 813 

Provincial Small Cause Courts Act (IX of 
1887), Sch. II, Art. 8 —Suit for rent of ham*.- 
stead land—Small Cause Courts , jurisdiction of 
—Agricultural land. 

A suit for rent of homestead land is excluded 
from the jurisdiction of the Small Cause Court 
and, therefore, a second appeal in such a suit 
is maintainable even though it is valued at less 
than Rs. 500. 

This principle does not extend to agricultural 
land, nor does it apply to the Bengal Tenancy 
Act. C Shehaits of Idol Sridhar Jin r. Xai.in- 
aksha Rai 5 57 

-Art. 3 5 (II)- Suit recover 

value of tree cut and removed by defendant , 
n a t u re of— S nit , wh ethe r o >g n isu hie by S m a 11 
Cause Court. 

A suit to recover to value of a tree alleged to 
have been cut and removed bv the defendant 
from the plaintiff's held falls within the purview 
of Article 35 (ii) of Schedule II to the Provncinl 
Small Cause Courts Act and is, therefore, not 
cognisable by a Small Cause Court. L Sindar 
Mal v. Kamal Din 138 


Tenancy Act. s. 57 


Arts. 35, 43A. Sec 


Aura 

599 


Public nuisance— Special damage, proof of. 

A person who sues to remove a nuisance on a 
public thoroughfare must prove special damage 
over and above that suffered by him along with the 
public at large. A Kali din v. Oiiandika Prasad 
• 1923) A. I. R. (A.) 182 503 

Punjab Courts Act (IV of 1919), ss. 41 (c), 

44— Appeal , second - Custom , question of— Cer¬ 
tificate, refusal to grant-Procedure. 

One of the questions raised in the lower Appel¬ 
late Court was whether certain property would 
revert to a certain line by the,law' of reversion 
in accordance with custom, and the lower Appel¬ 
late Court found that such a right of reversion 
did exist. The aggrieved party applied for 
certificate to enable them to lile a second appeal, 
but their application was rejected on the ground 
that no question of custom was involved. On 
second appeal: 

Held , (1) that a question of custom was involv¬ 
ed in the case ; . 

(2) that the case must be remanded to the 
lower Appellate Court to re-consider the question 
whether it was prepared to grant a certificate. 
L Har Phul v . Bhagmal 488 


Where a Municipal Committee directs, under 
the provisions of section 175 of the Punjab 
Municipal Act, t lie removal of a struct me as 
constituting an encroachment ou a street and the 
action of .he Committee is found to be infra vires 
and not actuated by. dishonesty or malice the Court 
cannot interfere with it merely because in the 
opinion of the Court it is unnecessary in the 
public interest to remove the structure. L The 
Municipal Committee of Jhaxg r. Devi Dial 

8 

Punjab Pre-emption Act (II of 1905), s 3 

<1» Tea garden, whether agricultural land. 

A tea garden is "agricultural land within the 
meaning of section 3 ill of the Punjab Pre¬ 
emption Act of 1995. P C K.ur Mal i \ »Sai.h: Ram, 
(1921) A. I K .1*. CJ I; 5 L. 50; 22 A. L J. 10; 
1921 M. W. X. 172; 10 O. A- A L. R. 281;-IB 
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Punjab Municipal Act (III of 1911 ), s. 175— 

Order directing removal of encroachment—Com , 
power of, to interfere. 


Punjab Pre-emption Act (I of 1913 , s 15 
fourthly Co-sham- mi Jot,' of sale, whether 
entitled to pre-empt Decree for pre-emption 
again-it pre-emptor, effect of. 

In determining the question whether a pre¬ 
empt or" s right to pre-empt is superior to that of 
thi? vendee, the situation existing at the time of 
sale alone is to he regarded. The mere fart lliai 
the pre-emptor subsequently loses the properly In 
virtue of which he claimed a superior light of 
pre-emption is immaterial. L Amai: Chaxh r. 
Satva Pal 43 

-- s 22 Withdrawal of deposit pending 

appeal Inj vendee, effect of. 

I’laintill pre-emptor obtained a decree and de¬ 
posited in Court the sum mentioned in the decree 
as payable to the vendee. The latter appealed 
and obtained a stay of execution. The pre-smp- 
tor thereupon obtained an order from the Appel¬ 
late Court permitting him to withdraw the money 
deposited by him in pursuance of the decree. The 
money was "accordingly withdrawn: 

//c/d, that the withdrawal of the amount pend¬ 
ing appeal did not entail the dismissal of the 
pre-emptor's claim under the provisions of section 
22 ( 5 i (a) of the Punjab Pre-emption Act. The 
object of an order under section 22 (li of the 
Punjab Pre-emption Act is to guarantee vendees 
against frivolous proceedings on the part of pos¬ 
sible pre-emptors. The deposit is a token of good 
faith and once the pre-emptor has obtained a 
decree, the need for a deposit no longer exists so 
far as the Trial Court is concerned. Xo doubt 
suc h deposits are available for the discharge of 
costs under clause i.3» of the section, but such 
satisfaction is not the raison del re of the deposit 
a' n d there is nothing to suggest that a vendee ap¬ 
pellant is entitled to any advantage of the kind. 

San'Wal Das v . Jaigo Mal, (1921) A. I. R. (L.) 
08 ' 448 

Railway Company— Consignment of goods— 

Maund rate charged-Reservation of power of re¬ 
calculation of freight—Waggon rate, if can be 
charged. 

Where a Railway Company has agreed to carry 
goods at maund rate, the fact that under the not| 
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nf consignment the Company have reserved a 
right of re-weighment re-measurement, and re-cal¬ 
culation of freight, etc., does not entitle it to 
niter the maund-rate into waggon rate, if the 
goods turn out in bulk beyond the capacity of one 
waggon and have to be carried in two or more 
waggons. A Bombay. Bakoda and Ckxtral India 
Ky. Co. v. Brim Skn Pcsp Chand, 21, A. L .1 830- 
!) O & A. L. It. 1071: 4G A. 55: (1924) A. I. R. 
(A.) 180 562 

Railways Act (IX of 1890), s. 72 -doods con¬ 
signed under Risk .Vote, Form B Sail for com¬ 
pensation for loss of goods- Burden of proof 
Authority to sign Risk Note, whether ran lie 
questioned. 

In a suit to recover compensation for the loss 
of goods-consigned to a Railway Company for 
carriage under Risk Note, Form 13, the burden is 
on thi consignor to prove that the loss was due 
to the wilful neglect of the Company or theft by or 
wilful neglect of its servants. ' The onus is 
not discharged by proving that the loss must 
have occurred while the goods were in the 
custody of the Company. 

It is not necessary for a Railway Company 
when a person comes to consign goods to enquire 
whether he has been authorised to make the con¬ 
signment. 

If a person comes toward and delivers goods 
for carriage and signs a Risk Note, the owner «>f 
the goods cannot afterwards be beard to com¬ 
plain tli it that person had no authority to sign 
the Risk Note and that the Railway Company 
must be held liable for anv loss in spite of the 
terms of the Risk Note. Pat Bahki Das r. Fast 
Indian- Railway Company, I I\ L. T. 185- (1923) 
A. I. It. (Pat.) 325 571 

“ S. 72 —Risk Note, Form B % floods consigned 
under Loss of floods—Railiuaij Company , negli¬ 
gence of—Barden of proof. 

In the case of loss of goods consigned under 
Risk Note, Form H, the burden of proving that 
the loss was caused by the wilful neglect of 
Railway servants lies prima facie on the consig¬ 
nor. 

But where circumstances arc establish y\ either 
by direct evidence produced by the plaintiff or 
by the cross-examination of the defendants’ wit¬ 
nesses, from which circumstances wilful neglect or 
neligenee can be inferred, the burden must then 
be shifted to the Railway Company. 

Plaintiff sued to recover damages for the loss of 
certain bags consigned to a Railway Company 
under Risk Note, Form B. It appeared that the 
waggon carrying thesa bags was intact at the time 
of its arrival at its destination, but was allowed 
to remain on a siding for two days before being 
unloaded. It appeared further that the wall of the 
Railway yard was broken on the jungle side of 
t he waggon and had been broken open and the goods 
stolen in the yard : 


to 


11 fid .that under the circumstances it was open 
the Court to infer that there had been wilful 
neglect bv the Railway Company. A Hast Indian* 
Kailway Company v. Ski Ram Mahadeo, 21 A L 
J. 896; 46 A. 125; (1924; A. I. R. (A) 177 341 


--; s - 72, scope of Risk Note , Form B - 

Loss meaning ol - Onus of proving loss, onus 

on whom lies. 

The object and effect of section 72 of the Rail¬ 
ways Act is to limit the liability of the Railwav 
Companies during the transit of goods con¬ 
signed to them for carriage and to substitute the 
obligations of a bailee for the obligations of an 
insurer of such goods. The section was enacted 
to confer a benetit upon Railway Companies and, 
except in cases where the plaintiff admits that the 
goods have been lost, a Railway Company is not 
entitled to rely upon the provisions of the Risk 
Note which pro tanto exempt it from liability 
unless and until evidence has been adduced 
which satisfies the Court that a loss lias occurr¬ 
ed. 

The object and effect of section 72 is not lo 
provide compensation for pecuniary Esses suffered 
by the owners of goods consigned for conveyance 
to a Railway Company, but to lessen the burden 
of the obligation which, prior to the passing of 
section 72, had lain on Railway Companies as in¬ 
surers of such goods. 

Tim term loss," as used in the Risk Note and 
in Chapter \ II of the Railways Act, does not 
mean pecuniary or other loss ‘suffered by the 
ownerof goods through being wrongfully deprived 
of the possession, us? or enjoyment thereof, but 
means loss of the goods by the Railway Company 
while in transit and such “loss” occurs when¬ 
ever the Railway Company involuntarily or 
through inadvertence loses possession of the goods 
and, for the time being, is unable to trace them. 
The term “ loss " denotes a fact, not a cause of 
action. 

A valid cause of action against a Railway Com¬ 
pany in India for damages for the non-delivery 
of goods consigned to it fur carriage must be 
based either on contract or on tort, and must arise 
from the breach of some duty owed to the 
plaintiff by the Railway Company. Proof of the 
fact that a loss of the goods has occurred may 
sometimes found, sometimes defeat, such a cause 
of action: but a cause of action for loss without 
more is not known to the law. Non-delivery 
of goods consigned to a Railway Company for 
conveyance may be due to the* fact that the 
goods are being deliberately detained by the 
Railway Company or that they have been mis¬ 
delivered to some person other than the con¬ 
signee, or that they ura “lost." It does not, 
therefore, necessarily follow that by proving the 
non-delivery of such goods the “loss” of the 
goods is also proved, for non-delivery or mis¬ 
delivery of goods may be due to “loss ' or may bo 
due to other causes. 

Proof of non-delivery or misdelivery is by no 
means conclusive evidence as to whether or not 
a loss lias incurred. C East India Railway 
Company v. Jagpat Singh, 51 C. 015; 26 C. W. X. 
1001; (1024) A. I. R. (C.) 725 126 


- SS. 72, 76 —Risk Note, Fonn B—Loss 

of goods— Damages, suit for—Burden of proof . 

In a suit to recover damages from a KaiJ- 
^■ay Company for Jess cr deterioration of goods 






consigned to the Company for carnage under 
Iiisk Note, Form B, the onus is upon the plaint itV 
to establish how the loss or deterioration was 
caused. He must prove wilful neglect of or theft 
by Railway servants, before any question « f 
robbery from a running train is reached, this 
being an exemption to wilful neglect tin* mere 
fact that the Railway sets out to pr*»ve robbery 
from a running train and fails will not relieve 
the plaintiff of the initial onus. M Tiik M.\i»i:as 
and Southern Maiikatta Rv. (V»., Ltd. r. Kkisiinm- 
swami Chetty 137 

- ss. 72. 77, 140 Loss of t/tuHls •• Dam¬ 
ages, suit for Risk Xotc, Form 11 *' Running 
train," what is Sot ice to Rail mat/ - Sot ice sent 
to Secretary Railway Department forwarded 
to Agent, whether sufficient. 

A “running train” within tin meaning of Risk 
Note, Form B, means a train in motion between 
station and does not include a train standing 
at a station during llr* course of its 

journey. 

A notice purporting t«» b* under section 77 **f 
the Railways Act, instead of being addressed to 
the Agent of the defendant Railway, was address¬ 
ed to the Secretary t j the (loveriinient of India, 
Railway Department, hut in the acknowledgment 
which the latter sent l> th* plaintilf i' was 

stated that the plaintiff’s letter had been sent to 
the Agent of the defendant Railway for disposal: 

Held, that it could reasonably be presumed 
that the Agent of the defendant Railway had re¬ 
ceived notice of the claim. L Secretary of State 
v. Charanjit Lal, G L. L. J 237 428 

-S. 77 —Claim for compensation for 

loss—Xotice to Rail way —Plaint iff unaware of 
loss , effect of. 

Plaintiff sued for damages for the loss of a cask 
of methylated spirit consigned to him from Cawn- 
pore on the 25th July 1921 alleging that it was 
lost by the railway staff in transit and that in 
June 1922 a cask was delivered to him which on 
being opened was found to contain water. The 
railway pleaded section 77 of the Railways Act, in 
bar of the suit: 

Held, that the fact that no notice was given 
under section 77 of the Act, was fatal to the suit 
and the fact that the plaintiff did not discover the 
substitution of water for methylated spirits till 
June 1922 more than seven months after the goods 
were consigned, did not exclude the case from the 
operation of the section. A Dr. Moti Lal r. 
Agent, O. R. Railway; 893 

—;— s. 77— Short delivery of goods—Loss- 
Claim for damages—Burden of proof - Notice, 

. whether necessary . 

In n suit for recovery of damages against a 
Railway Company for short delivery of goods con¬ 
signed to it, the onus lies on the Railway Com¬ 
pany to prove the loss in order to claim exemp¬ 
tion under the Risk Note and the plaintiff must 
P*ov 3 wilful neglect of the Company’s servants os 
the cause of the loss, in order to fasten the lia¬ 
bility for it on the Company. 


Mere allegation of loss by the Company or ad¬ 
mission of tin* non-deliverv by the plaintiff is not 
sufficient !•* discharge the burden of proving the 

l‘ *.>s. 

N*» notice is required to ho served on a Rail¬ 
way Company under section 77 of the Railways 
Act where the claim is for non-delivery or short, 
deliverv of goods. N Milchand r. (I. 1. I\ Ry., 

Co. 602 

Rangoon Rent Act <Act II of 1920), 

S. 10* l\ jeet meat, suit for. In/ guardian of 
minor landlord, whether maintailiable. 

The guardian of a minor cannot sue to eject a 
tenant on the ground that he requires the premises 
for the occupation of the minor, as lie is not the 
landlord within the meaning of section lit of the 
Rangoon Rent Act. R Mu Pk Tiif.in /\ S Boon 
Kyan. 2 Bur. L. J. 280; I R. 772; (1921) A. I. R. 

(R.i 1!H 505 

Registration Act (XVI of 1908), s. 17 ~Du-L 

si I* n slot ns Doctinu nt conta i ning list of pro - 

pt i tics falling to each share--Admissibility in 
iiiil nec ()llii deed of palmyra trees Registra¬ 
tion, whether necessary. 

A document containing merely a list of pro parties 
which have fallen to the share of each sharer in a 
partition hut not containing any operative words of 
division must he treated as merely a de facto divi¬ 
sion into specific shares following a prior divi¬ 
sion of status. Such a document, therefore, would 
he admissible in evidence without registration. 

An Othi deed for over Rs. 100 of palmyra trees 
does not create any interest in immoveable property 
and is admissible in evidence without registration. 
M OvANAMCTiir XAi»AN r. Vkilckanda Nadathi, 111 
1. \\\ 191; 192 D M. \\\ N. 151; (1921) A. I. R. 
(M.» 512 2 

_ 3 . 17 «2) Vh -Compromise deed Agree¬ 
ment to lease Agreement embodied in decree - 
Registration. 

A compromise incorporating an agreement by 
w;,y of lease is inadmissible in evidence unless re¬ 
gistered even though it has been embodied in a 
decree. Such an agreement is not within the ex- 
c pi ion contained in sub-section (2t, cl. irii of sec¬ 
tion 17 of the Registration Act. C Sarat Chandra 
p AS Sara.uk i Rydra'a. 27 ('. W. N. 697; 11924) 
A. I. R. ((’.) 135 2 5 7 

_ss. 17, 49 See Tuak'spkr op Propkkty 

Act, ss. 107, 117 26 

— ss. 17, 49 See Trakspkr op Propkkty 
A rr, s. 34 429 

_SS. 17, 49 Usufructuary mortgage — 

Suit for 'redemption, nature of—Unregistered 

mortgage-deed, whether admissible in evidence. 
Plaintiff sued to enforce the terms of an unregis¬ 
tered usufructuary mortgage-deed praying for a 
decree for redemption ; 

Held ( Spencer , dissenting), (1) that the suit 

beiiiK for redemption of a usufructuary mortgage 
was in substance a suit for possession of property; 

12 ) that the mortgage-deed though inadmissible 
in e vide ice to prove the mortgage could be looked 


ttt&iAtf Cases. 
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Registration Act—conoid. 

at for tlie collateral purpose of showing the nature 
of the defendants’ possession. 

Per Spencer , J. — A plaintiff who sues for re¬ 
demption on the strength of an unregistered mort¬ 
gage-deed can never succeed, because for obtaining 
a decree to redeem it is necessary to prove the 
terms of the mortgage, and they cannot be prov¬ 
ed by any other evidence than the document itself. 
M Nadepena Appamma v. Saripilli Chinnavadu. 
(1923) M. W. N. 825; 45 M. L. J. 667; 33 M. L. T 
HO; 17 M. 203; 19 L. W. 37: 0921) A. I. R. <M.) 292 

510 

__ s. 28— Mortgage-deed— Fraudulent regis¬ 
tration — Fictitious property included--Mortgagee 
unaware of fraud — Registration , validity of . 

When a mortgagor includes in the mortgage- 
deed for purposes of registration property which 
clocs not belong to him, the registration is not 
invalid at least so far as the interests of the mort¬ 
gagee are concerned if no collusion by the latter 
to assist the mortgagor in the fraud is made out. 
M Mamillapalli Vkp.uesalinc.iiam r. Poxnukollu 
Kondayya 869 

-SS. 47, 49, 77, scope of— Suit for 

compulsory registration of document—Question 
in issue—Claim for possession and mesne profits, 
whether can he coupled with prayer for registra¬ 
tion—Registrable document , when takes effect — 
Res judicata— Doctrine, applicability of. 

In a suit instituted under section 77 of the 
Registration Act, tlie Court is concerned not with 
the validity but with the genuineness of the docu¬ 
ment sought to be registered that is whether the 
document has been executed by the person by 
whom it is alleged to have been executed ; the ques¬ 
tion of its validity must be determined in a suit 
properly framed for that purpose. 

Although the scope of the inquiry in a suit 
under section 77 may be of a restricted character 
it docs not follow that the doctrine of res judicata 
is excluded from full operation. 

A document which is compulsorily registrable 
does not alTect any immoveable property comprised 
therein till it has been registered but as soon as 
it has been registered it takes effect not from the 
date of registration but retrospectively from the 
date of execution. 

So far as suits under section 77 of the Registra¬ 
tion Act are concerned, it is well settled that no 
other claim such as a claim for possession and 
mesne profits can be coupled with the prayer to 
enforce registration of the document. C Dwijexdra 
Narain Roy v. Jogesh Chandra Dey, 39 C. L. J. 40; 
(1924) A. L R. (C.) 600 520 

-S. 49 —Unregistered instrument , admissi¬ 
bility of, in e vile nee—Collate/al purpose, what is. 

While an instrument which is compulsorily re¬ 
gistrable but is not registered, may be used in evi¬ 
dence to prove a collateral fact, to be collateral the 
faer must be independent of or divisible from 
the purpose to effect which the law requires regis¬ 
tration. N Janardhan v. Wabcdio 19 


[1921 

Religious Endowments Act (XX of 1863), s. 

18 —Application for leave to sue — Particulars — 
Leave to sue all or any of the respondents , 
propriety of — Judge , whether can delegate powers 
— Report made by person making enquiry , whether 
evidence. 

An application under section 18 of the Religious 
Endowments Act, for leave to sue must give definite 
particulars of the charges sought to be made. 
Leave will not be granted on vague and indefinite 
allegations. 

Leave granted against any or all of the respond¬ 
ents, leaving the petitioners to choose which of 
them they will proceed against, is improper as it 
supplies the petitioners with an instrument for 
extortion and makes it possible for them to let off 
the persons most responsible and get other mem¬ 
bers who are less guilty to account severally for 
the trust property. 

Under section 18 of the Religious Endowments 
Act, the Judge is not entitled to delegate toothers 
the duty of forming an opinion upon the facts 
before him, and the report of a person who is 
asked to inquire into the allegations contained in 
the petition is not evidence. M Suhramania 
Mudaliar r. Parascramairr, (1924) M. W. N. 51; 
-1921 A. I. R. (M.) 611 953 

Relinquishment -Trans/er. 

The relinquishment of a holding amounts to a 
transfer of property and is one of the various 
forms of alienation. O Sheoxakdas Singh v. Jai 
Ram Singh, 10 O. £ A. L. It. 445 1 0 2 2 

Res judicata between co-defendants—Decision of 
question necessary to give relief to plaintiff. 
Sec Civil Procedure Code, s. 11 803 

-between co-defendants, requisites of. See 

Civil Procedure Code, s. 11 22 

- Doctrine , applicability of—Estoppel 

Mesne profits , suit for- -Limitation—Limitation 
Act (IX of J9CS ), Sch. J, Art. 109—Second suit 
growing out of first—Receiver, appointment of — 
Possession of Receiver. 

In a suit for recovery of possession and mesne 
profits on the strength of the plaintiff s title as 
lessee under four documents executed by the 
defendant in his favour on the 17th January 1913 
the defendant pleaded that the suit was not 
maintainable as the plaintiff had fraudulently 
interpolated words and clauses in the leases. It 
was also urged that the claim for mesne profits 
for a period antecedent to three years prior to 
the institution of the suit was barred by limi¬ 
tation. It appeared that previous to this suit 
plaintiff had on the refusal of the Registrar to 
register the aforesaid leases instituted a suit to 
enforce registration under the provisions of the 
Registration Act and the defendant had raised 
the same plea in that suit. It was eventually 
held that the leases were genuine and the suit 
was decreed : 

Held, (1) that, under the circumstances, the 
attempt made by the defendant to circumvent 
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Res Judicata—concld. 

the decision in the previous suit could not sn ■! 
as the matter was res judi rata ; 

( 2 ) that the defendant ould not be allow. I to 
take up in this suit a position entirdy in consist¬ 
ent with that adopted in the pr ;vious suit 

( 3 ) that time did not comment?; t > run against 
the plaintiff till the date when the lets*s w re 
actually registered and the prayer for m?s:»e 
profits was within time ; 

(- 1 ) that the liability of the defendants for mesne 
profits, terminated on the date when a Receiver 
was appointed and from that -d 11 ■ the plaint in 
if successful, would be entitled oily t>> such 
sums as might be in the hands of the Rer? ‘iver. 

When the Court has app >int -I a Hec ‘iver and 
the Receiver is in possession, his possession is 
the possession of the Cunt and the possession of 
tin Ciurt by its Receiver is the pissession of 
all pirlies to the action according to th -ir titles. 

The property pisses inti legal custody as the 
Receiver is in tli 3 position of stik?-h >1 1 m" i I 
such custody is f >r the benefit of th • true owner. C 
Dwijp.ndra Naimin' Rov v. Joiemi (’ ianuiia Dev, 
39 (3. L.J. 10; (1924) A. I. U. (CM 600 5 2 0 

_Erroneous decision oil question of law, 

whether res judicata—Litigating under the same 
title, meaning of -Parties to subsequent suit 
Title, when must come into existence, bee t t'it- 
Procedure Code, s. 11 621 

- Ex pane decision. Sec Civil Procedure 

Code, s. 11 6o0 

Judgment of Probate Court, when res 


UVI'1,111 - - - . 

judicata. See Probate and Administration A< r, 
s. 50 44 

-Oral award. Sec Civil Procedure Code. 

s. 11 742 

Same parties--Dispute over well Puhlie 


right—Municipal Board party to provi ms liti¬ 
gation—Failure toarort in subavjumt litigation. 
Szc Civil Procsdukb Codk, s. 11 J,u 


-Special case—Opinion of Court - Arbitra¬ 
tors, whether bound. See Auiutumion Act*, .-s. 
10 (6), 11 9db 


Restitution of conjugal rights— concld. 

having taken place in the families of the parties 
and to the minority of the defendant and the 
illness of the plaint ill: 

llchl, that it could not be said that the discre¬ 
tion exercised by the lower Appellate Court was 
either arbitrary or illegal and that, therefore, the 
decree of the lower Appellate Court should not 
be disturbed by the High Couit. L Da u lax r. 
Abdul Haq, 5 L. L. J. 95 286 

-, suit for—Wife expelled bit husband — 

Maintenance, order for—Restitution, whether 
ouyht /•* be decreed. 

A husband turned his wife out of doors stating 
that he suspected her chastity. The wife then 
applied for and obtained a maintenance order 
•inder section 1^8 of the Criminal Procedure Code, 
which she sought to execute by tile arrest of the 
bustand. Kven during the maintenance proceed¬ 
ings the husband refused to take the wife back 
into his house. In order to get rid of the main¬ 
tenance order, however, the husband brought a 
suit for restitution of conjugal rights: 

Held, that under the circumstances, the wife 
would have a reasonable apprehension of bodily 
injury if she returned to her husband, and the 
letter’s suit was, therefore, liable to dismissal. A 
Habit Ham r. Kokla. 22 A. L. J. 68 ; 10 (). & A. 
L It. 204; 10 A. 210; (1921) A. I K (A.) .391 

634 

Revision Amendment of plaint - Interlocutory 
order -(Jeneral rule. See Civil Procf.dcrk Cope, 
s. 115, O. VI. u. 13 911 

-Applicant ion for leave to sue in fonna 

pauperis, dismissal of See Civil Piiockdi'Iik 

Code, a. 115, O. XXXIII, a. 5 (4) 56 

_— Application to set aside auction sale— 

Dismissal of application, whether justified— 
Olhcr remedy open-High Court, powers of. 
See Civil Prcckpcrk Code, s. 115, O. XXI, a. 
8 !) 903 

_Hoard of Revenue, orders of High 

Court jurisdiction of. See J.liters Patent (Mao.), 
itj' 372 

Collector’s order under Mamlntdi.rs' 


CL. 


tntive, question of, whether res judicata. • 
Civil Procedure Code, s. 11 031 


Succession, decision as to -Legal ropresen- Courts Act. See Mamlatdars’ Courts Act ss. 

. . • . t _ .! ./i/i tfi .S i' O *j'| *> J O' • 

_Execution sale, application to set aside 

—Dismissal in default—Order, effect of. See 
Civil Procedure Code. O. XXI, rr. 00. 92 

351 

_Finding of fact- Onus misplaced. Sec 

Civil Procedure Code, s. 115 602 

_- Inquiry into pauperism—Plaint nllrga- 

lions whether enough- Refusal of pcrmieskn 
to sue as pauper. See Civil Procedure Code, 
O. XXXIII. R. 5 922 

_interference in Process fees, date for 

payment of - Court, duty of, to fix date— 
Default Discretion of Court, bee ( ivil I ro- 
cedukk Code, s. 115, O. IX, R. -, O. X\ II. rr. 
2 •{ O XI. VIII. R. 1 123 

_LlL- Jurisdiction, order deciding question of. 


-Suit by reversioner to contest alienation, 

dismissal of. effect of. Sec Civil Procedi, rk 
Code, s. 11, Expl. VI 4B4 

--Unnecessary finding. Sec Civil Procedure 

Code, s. 11. 666 

Rsstltutlon Of conjugal righ ^--Marriage ill 

erchunje-Delay in instituting suit, exp a nation 
of—-Discretion of Court — Appeal, second, tn.e-i- 
ference in. , , . ,. K „ „ 

A suit for restitution of conjugal rights t>> ■ 
husband against his wife was decreed by 
low;r Appellate Court on th; findings that in- 
djfjadaat's mirriigc with the plaintiff had 
in axshaase for thj marriage of plaintiffs sis ... 
with the defendant's brother, and that the de 
in bringing the suit was due tsi several den ns 


-- Jurisdi 

Ste Ct v P< Procedure Code, s. llo 
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INDIAN CASES. 


Revlslon-^cuneld* 

- Order for execution of decree of small 
cause nature— Order for execution— Second 
appeal, if competent—Refusal to exercise juris¬ 
diction. See Decree of small cause nature 

605 


.-— Order returning plaint for presentation 

in proper Court—Interference, whether desir¬ 
able. See Civil Procedure Code, O. VII, r. 10 

237 

-- Small Cause Court, judgment of—Limi¬ 
tation, question of. See Civil Procedure Code, 
s. 115 < 843 

•- Withdrawal of suit—Jurisdiction, absence 

of—Material irregularity. See Civil Procedure 
Code, s. 115. O. XXIII, k. 1 1033 

- - - Withdrawal of suit—Legal defects alleged 

by defendant, whether sufficient—Judicial dis¬ 

cretion. See Civil Procedure Code. s. 115, O. 

XXIII, r. 1 1031 

Specific Relief Act il of 1877., s. 22 -Specific 
performance • iyreement to sell by guard ian on 
behalf of minor, whether ran be enforced—Heue m 
fit of minor. 

So decree for specific performance of an agree¬ 
ment to sell immoveable property entered intoon 
behalf of a minor by his guardian should be 
passed against the minor unless the Court is quite 
certain that the agreement was for the benefit cf 
the minor and that it would be for his benefit 
that it should he enforced. L Bahadur Chand i». 
Muhammad Ismail, 1 L. 108; (1921) A. I R. (L.) 
181 201 
" s. 42. See Hindu Law- Widow 670 

- — S. 42 Declaratory relief Express deni' l 
of title . absence of- Attitude and evidence of de¬ 
fendant -Cloud on title—Relief, grant of. 

I lie Courts have jurisdiction ’to grant declara¬ 
tory relief even where on the pleadings of the 
defendant no case for the grant of such relief is 
made out, if the attitude of the defendant and the 
evidence put forward by him have the effect of 
casting a cloud on the plaintiffs title. 

A cloud upon a title is but an apparent defect 
1X1 “• . If t,ie title, sole and absolute in fee. is 
really in the person moving against the cloud, 
the density of the cloud can make no difference 
in the right to have it removed. Anything of the 
kind that lias a tendency, even in a slight degree 
. to ( ;, ist (,oubt u P on the owner s title and to stand 
ii the way of a full and free exercise of lr's 
ownership, is a cloud upon his title, which he 
may remove. O Raja Bishunath Saras’ Singii v. 

tf IT ^P™ IISH S,KOH * 10 J 315; 11921) A. I. 

1C. (U.j 09 7 8 4 


. 45-—Mandamus—Erroneous exercise of 

jurisdiction—High Court, power of. 

The power given to the High'Courts under 

fi } SpecRio Ro,ief Act is not to be 

tiSwd u the 1 libunal whose decision is impugned 
lms exercised the discretion entrusted to it bona 
fide not influenced by extraneous or irrelevant 
considerations and not arbitrarily or illegally' they 

tV^ v n > H a Court of Appeal from the Tribunal, but 
they have power to prevent the intentional usfir- 



Specific Relief Act—concld. 

pat ion or mistaken assumption of a jurisdiction 
beyond that given to the Tribunal by law, and 
also the refusal of their true jurisdiction by the 
adoption of extraneous consideration in arriving 
at their conclusion or deciding a point other than 
those brought before them, in which cases the 
Courts have regarded them as declining jurisdic¬ 
tion. 

The Returning Officer for a constituency of the 
Bengal Legislative Council rejected the nomina¬ 
tion paper of a candidate seeking election to the 
Council who on the date of the tiling of the nomi¬ 
nation paper was a member of tlie Indian Council 
of State, but had resigned his seat thereon before 
the date of the scrutiny of the nominations. 
Under the Bengal Electoral Rules, a person was net 
eligible as a member of the Council if he was a 
member of the Council of State or any other 
Legislative body constituted under the Government 
of India Act. The rejected candidate in an appli¬ 
cation under section 15 of •the Specific Relief Act 
urged that the Returning Officer should have 
decided the question of his eligibility with refer¬ 
ence to ilie date of the scrutiny and not with 
reference to the date of the filing of the nomina¬ 
tion paper: 

Held, that the High Court could not interfere 
as, although the Returning Officer may have put a 
wrong interpretation on the Electoral Rules, lie 
had not refused a jurisdiction which was vested 
in him, nor, had he usurped a jurisdiction that 
he did not possess. C Manindra Chandra Nandi v. 
Provas Chandra Mitter, 59 C. L. J. 58; 51 C. 279 

1C42 

- S. 54 —Injunction—Light and air, free 

access of — Obstruction , whether serious injury — 
Compensation or damages -Appeal, second— In- 
junction, grant of—Discretion, judicial , exercise 
of — Interference, when feasible. 

Any act by the defendant which results in ob¬ 
structing the free access of light and air to which 
the plaintiff is entitled is prima facie an injury 
of a serious character for which compensation in 
money would hardly be an adequate relief. In 
cases of this nature, injunction is the rule and 
damages the exception, inasmuch as the plaintiff 
is entitled to insist that he should be maintained 
in his enjoyment of the easement. 

The grant of injunction is purely a discretionaly 
matter and so long as it is not shown that the 
discretion was not exercised by the lower Court 
in a judicial manner, it should not be interfered 
with in second appeal. L Jawahar Singh v. Sewa 
Singh, 5 L. L. J. -187; (1924) A. I. R. (L.) 97 572 

Squatter’s land— Abandonment, absence of — 
Refusal to assess land in name of occupier—Fresh 
occupier, position of — Possession, suit to recover . 
Plaintiff worked the land in suit for two years 
and paid revenue in respect thereof. Hie land 
was not worked in the third year and the Revenue 
Surveyor, without any reference to the plaintiff, 
struck out the latter's name and omitted to assess 
the land to revenue. Plaintiff tried to approach 
the Revenue Surveyor but without result. In the 
fourth year the Revenue Surveyor permitted 
defendant to enter upon the land and assessed it to 
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Squatter’s land--coudd. 


Suit— could. 


revenue. Plaintiff sued defendant to recover 
possession of the land : 

Held , that as plaintiff’ had not abandoned and 
had no intention of abandoning the land, the 
Revenue Surveyor was not justified in refusing to 
assess the land in his name, and his suit must, 
therefore, succeed, as the defendant was a mere 
trespasser. R Maung Phis* r. Maung Po Maung, 
2 Bur. L. J. 15; (1923) A. 1. R. (R.) 138 817 

Stamp Act (II of 1899), s. 35, Sch. I, Art. 5. 

See Contract Act, s. 25 77 

Succession Act (X of 1865), s. 84, Ulus. (a). 

See Wills, construction of 1026 

- s. 331. Sec Burma Laws Act, s. 1 ; * 

729 


Succession Certificate ActtVIl of 1889 , s. 18 

( 4 )— Succession certificate , revocation -Sche¬ 
dule misleading -Concealment of facts. 

Where it is discovered that the schedule of debts 
attached to an application for the grant of a 
succession certificate was misleading and that 
material facts where concealed from the Court in 
obtaining the certificate, the Court has power to 
revoke the certificate under section 18 il> of the 
Succession Certificate Act. Pat. Dam ini Dasi r. 
Fatumani Dasi. 2 P. L. R. 31; 5 P. L. T. 504; (1924) 
A. 1. R. tPat.i 520 639 

Suit against ins dvent—Permission of Insolven¬ 
cy Court not obtained—Permission to continue 
suit, grant of-Civil Court, power of. See 
Provincial Insolvency Act, ss. 28, 29 662 

-against rival landlord—Tenant, whether 

necessarv parties. Sec Landlord and tenant 

1038 

-against village headman—Village headman, 

whether Public Officer- Notice, whether neccs- 
Report to Deputy Commissioner, whether 
. See Civil Procedure Code, ss. 2 (17HO, 

818 

-by after-born son—Alienation by Hindu 

father Limitation, operation of. Nee Limitation 
Act, Sen. 1, Art. 120 1010 

- beyond Court’s pecuniary jurisdiction— 

Sale in execution- Suit to set aside sale and 
recover plaintiff’s share—Valuation. See Suits 
Valuation Act, s. 8 333 

by one collateral for whole estate, whether 


km rv 
notice 
80 


maintainable- Custom- Succession Collateral, 
right of, nature of. See Custom Succession 

211 

- by Company against Director to recover 

losses due to his negligence Limitation. Sec 
Limitation Act, s. 10. Sen. I. Arts. 3f», 90 740 
— bv prior mortgagee Subsequent mort¬ 
gagee impleaded as party Omission to redeem 
prior mortgage -Subsequent suit to redeem, 
whether maintainable. See Mortgage Prior 
MORTGAGEE, suit BY # 654 

-by tenant to recover possession of ex-pro¬ 
prietary* holding - - Jurisdiction. Sec Agra 
Tanancy Act, s. 79 318 

-for declaration of ownership—Street land, 

meaning of—Survey of town—City Survey 
Officer, decision of—Government, whether neces¬ 


sary party. Sec Bombay District Municipal Act. 
• % 


s. 3 ( 12) 192 

-for declaration of plaintiffs right and 

injunction against defendant—Value for pur¬ 
poses of jurisdiction and Court-fee. Sec Court 
Fp.f.s Act, s. 7 (D <n 3 58 

for declaration of right to joint tenancy 
Civil or Revenue Court Jurisdiction. Sec 
Jurisdiction 3 67 


-for declaration of title and injunction— 

Prayer for appointment of Receiver—Valuation 
of suit. Sec Court Fees Act. k 7 <4» u*> id) 

668 

- for declaration of ivagf and injunction 

against those interested—Subsequent addition 
of co-defendants Fresh sanction, whether neces¬ 
sary. See Civil Procedure Code, s. 92 539 

- for declaration that decree has been 

satisfied, maintainability of See Civil Proce¬ 
dure Code. s. 17. O. XXI. u 2 125 

for declaration that plaintiff is liable to 
pay royalty at particular rate. See Court Fees 
Act. s. 7. cl. i xiv / 343 

-for dividcued due before purchase — 

Auction-purchaser of Company shares, posi¬ 
tion of Company, whether trustee for purchaser. 
See Limitation Act, s. 10, Art. 11(» 947 

for divorce Plaintiff*, what must prove. 
See Majority Act. s. 2 ui) 53 5 

-for partition Hindu joint family— 

Court-fee payable. See Court Fees Act, s. 7 

913 

for partition- Muhammadan Law—Co¬ 
heirs Alienation by co-heir—Partial partition. 
See M uilvm m a da n Law—C o-n e i rs 841 

for possession by reversioner Adoption, 
invalidity of, involved-Limitation. Sec Limi¬ 
tation Act. Sen. I, Arts. 118, 111 971 

for possession by reversioner Hindu 
Law Widow, death of -Property of husband— 
Accretion. See Hindu Law Widow 627 

- for possession Mutual arrangement for 

purposes of cultivation, cancellation of. Sec 
Pleadings and proof 494 

for possession of portion of mortgaged 
property, whether maintainable. See Civil Pro¬ 
cedure (’ode, (). XI, r. 2 687 

for possession of property purchased — 
Question relating to satisfaction of decree—Suit 
whether barred Mortgagee decree-holder pur¬ 
chasing property. See Civil Procedure ('ode 
s. 17 486 

- for possession on being disjmsseysed In/ 

co-ownc r— Xecessari/ pa rt ivs. 

In a suit for possession by one co-owner, other 
co-owners are not necessary parties. S Mahomed 
Farug v. Sidik 59 

— for profits, maintainability of—Non-pay¬ 
ment by landholder of profits to co-sharer, effect 
of. See Agra Tenancy Act, s. 201 <3» 638 

for redemption Ancillary claim for 
surplus mesne profits Suit, valuation of. See 
Court Fees Act, s. 7, cl. d\r) 303 

- for rent, maintainability of -Cultivated 

grove. See Opdh Rent Act, s. 127 722 
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Suit—coutd. 

_ f or rent of homestead land—Small Cause 

Court jurisdiction of—Agricultural land. See 
Provincial Small Cause Courts Act, Sch. II, 
Art. 8 557 

___ for restitution of conjugal rights--Wife 

expelled by husband--Restitution, whether can 
be ^decreed. See Restitution of conjugal rights 

11 634 

.._for return of ornaments given at betrothal 

—Jurisdiction. See Presidency Small Cause 
Courts Act, s. 19 \g) 517 

.- for setting aside decree for injunction 

not to disturb possession and for consequential 
relief—Court-fee payable. See Court Fees Act, 
s. 7 iv (c) 982 

_for value of goods sent—Parcel sent per 

V. p. p.—Goods not delivered to consignee, zee 
Post Office Act, ss. 6. 34 3 3 4 

.- in Civil Court to challenge decision of 

Revenue Court that gnjaradars are under-pro¬ 
prietors, whether maintainable. See Oudh Rent 
Act, s. 107-E, cl. (a), s. 1U7-I1 1051 

-- on mortgage—Mortgage by managing 

members of joint Hindu family—Son, whether 
necessary parties. See Hindu Law—Joint family 

1001 

-Rent-free grantee, ejectment of—Suit, 

whether cognizable in Revenue Court— Proper 
remedy. Sec Agra Tenancy Act, ss. 4 (5;, 79 

587 

-— to contest ejectment— Ex-proprietary 

tenant, whether tenant of entire proprietary 
body Ejectment by one member of proprietary 
body - Ejectment by landlord— Limitation. See 
Agra Tenancy Act, s. 79 1025 

•-to enforce mortgage* -Person in posses¬ 

sion of mortgaged property, whether necessary 
party. See Mortgage — Suit to enforce mortgage 

614 

-to enforc payment of money charged on 

property—Limitation Sec Limitation Act, Sch. 
1, Art. 132 942 

-to recover damages—Damage caused by 

action of Canal OHicers— Limitation. See North¬ 
ern India Canal and Drainage Act, ss. G, 15, 38 

208 

- to recover damages—Damages caused by 

construction of canal—Limitation. See Limita¬ 
tion Act, Sch. I, Art. 2 185 

-to recover balance—Mutual accounts— 

Casli udvances and re-pavments in kind— 
Account, nature of. See Limitation Act, Sch. I, 
Arts. 57, 85 998 

-to recover over paymentsv-Sale of goods 

Payment by hundis— Place of suing. See Civil 
Procedure Code, s. 20 (c) 800 

-to recover possession- Squatter's land— 

Abandonment, absence of Refusal to assess 
land in name of occupier—Fresh occupier, 
position of. See Squatter's land 817 


Suit—conoid. 

-to recover value of trees appropriated by 

tenant, nature of—Occupancy tenant, grove 
planted by—Trees, whether belong to zemindar. 
See Agra Tenancy Act, s. 57 599 

-to recover value of trees cut and remov¬ 
ed by defendant, nature of - Suit, whether cogniz¬ 
able by Small Cause Court. See Provincial 
Small Cause Courts Act, Sch. II, Art. 35 (it) 

138 

Suits Valuation Act (VII of 1887), s. 8 . See 

Court Fees Act, s. 7 (IV) (c) 358 

- S. 8 Sale in execution—Suit to set aside 

sale and recover plaintiff's share —Valuation — 
Suit beyond Court's pecuniary jurisdiction — 
Procedu re. 

Where property has been sold in execution and 
plaintiff sues to recover possession • of his share 
therein by setting aside the sale the valuation of 
the suit should be calculated on the value of the 
entire property and not only on that of the plaint¬ 
iff's share. 

Where the Court comes to the conclusion that 
it has no jurisdiction to entertain a suit the pro¬ 
per procedure is to return the plaint to the plaint¬ 
iff with directions to present it to the proper Court. 
C Pran Krishna Giiarai v. Nitya Gopal Maiti, 
50 C. 892; (1924) A. I. It. (C.) 239 333 

- s. 11—Trial Court, findings by, on all 

issues—Appeal— Order of remand. See Civil 
Procedure Code, O. XLI, r. 23 857 

Thak and survey maps- Evidentiary valve 
— Boundary line. 

Maps and surveys in India for revenue pur¬ 
poses are official documents prepared by competent 
persons and with such publicity and notice to 
persons interested as to be admissible and valu¬ 
able evidence of the state of things at the time 
they arc made. They are not conclusive and may 
be shown to he wrong; but in the absence of 
evidence to the contrary they may be properly 
judicially received in evidence as correct. 

In finding the boundary line between the estates 
there is no reason to suppose that greater weight 
should he attached to the thak map than to 
the revenue survey map. If the evidence sup¬ 
ports the survey map it is open to a Court ot 
fact to consider its evidentiary value in connec¬ 
tion with other evidence in the case. C Kali 
Prosanna Uhaduri v. Hemanta Kumari Debi 108o 

Tort— Wrongful detention—Measure of damages— 
Extravagant claim—Amount awarded substantial 
— Costs. 

Plaintiff sued the G. I. P. Railway and various 
Officials of the Railway Company c aiming 
Rs. 25,000 as damages on the ground that she 
was wrongfully detained by the defendants on 
account of her travelling in a lirst class com¬ 
partment of a Railway carriage while holding a 
second class ticket. It appeared that she had been 
put into a lirst class compartment by the oriiceis 
of the Railway Company. The Court having 
awarded Re. 1,200, plaintiff appealed; 
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Tort— concld. 


Transfer of Property Act- contd. 


Held, (1) that tlie plaintiff was entitled to 
damages but it was not a ease in which vindictive 
damages could 1)3 claimed from the Railway 
Company or their servants; 

(2) that the amount awarded was a sub¬ 
stantial sum ; 

(3) that the claim as originally made being 
extravagant, plaintiff was liable to pay so much 
of the costs which were incurred by the defend¬ 
ants owing to the extravagance of her claim. 

All that was required was for the Court to 
show by the amount awarded that it consider¬ 
ed that the action of the Railway Company 
and their servants could not he justified, 
and, therefore, it was necessary that substantial 
sum should be awarded, and not a nominal sum. B 
Kasturirai Biiratar Oxkardas Marwaih r. G. 1. 
P. Railway Company, (1923; A. I. R. (B.) 172 245 

Transfer in favour of trustee, whether voidable 
—Purchaser, whether includes trustee Valuable 
consideration, meaning of. See Provincial In¬ 
solvency Act, ss. 53, 55 888 

-, mala fide —Intention to prefer one creditor 

—Transfer, whether enforceable. Set Transfer 
of Property Act, s. 53 62 5 

—--, power of , restriction on, effect of-Sale 

in execution, whether restrained. 

A general restriction against assignment placed 
on the powers of an owner does not apply to an 
assignment by operation of law taking effect in 
invitum , as a sale under an execution. N Kastcri 
v. Baliram 117 

Transfer of Property Act (IV of 1982», 

principles of, applicability of, to Punjab. See 
Bengal Regulation XVII of 1806 248 

---- S. 6 (Cl - Decree for dower, sole of 

Time of the essence of the contract Venice, 
failure of % to fulfil conditions He-sale hi/ 
vendor—Second vendee , rights of. 

There is nothing in law to prevent a man 
transferring property of which he claims the 
ownership merely by reason of the fact that his 
title to it may be in dispute. 

M held a decree for dower-debt due to his 
si9ter and transferred the decree together with 
certain property to one K stipulating that if K 
did not take out execution of the decree within 
one year or if he did not within three days 
institute a suit in respect of the other property 
the sale should be cancelled. K instituted the 
suit but did not sue at execution of the decree. 
Subsequently, .V resold the decree to G who 
attempted to take out execution but did not suc¬ 
ceed. Therefore, he iiled the present suit for a 
declaration that the sule-deed in favour of K 
had become void: 

Held, (1) that time was of the essence of the 
contract of sale in favour of K ; 

(2) that what was sold to G. was not a mere 
right to sue but property in the decree, and 
plaintiff was entitled to succeed. O Gulag Rai 
v. K.fjDAtJA Brnr, 9 O. & A. L. R. Ill; 10 O. L. 
295* (1921; A. I. R. (O.; 62 214 


-s. 6 e Properly , meaning >f Pari - 

tiers right to site for accounts — Transfer , rali- 
dity of. 

The term “ property includes any property 
over which «u the prolits of which any person 
has disposing power which lie may exercise for 
his own benefit. 

A partner's right to sue for an account of a 
dissolved partnership is moveable “ propertv M 
which, on his being adjudieated ; , n insolvent and 
a vesting order made by the (’Mint, vests in tin* 
Official Receiver. 

Such a right is nut a nine right to sue but 
can be assigned as an actionable claim. S T»n- 
W hit 1>AS JeTIIANAND l\ Seth \ ISHENI».\> X IHALCHA V!» 

„ 384 

s 41. bee Muhammadan Law Go-heirs 


174 

s. 41. See Vendor and purchaser 687 

- S. 52. See Burma Laws Act, s. 13 729 

S. 53 Mala tide transfer —/ntention to 
prefer one creditor- Transfer, 'whether enforce¬ 
able. 


A transfer entered in bad faith with the inten¬ 
tion to defraud one creditor and to give prefer¬ 
ence to another creditor of the vendor is not enforce¬ 
able in law. N Gam v . Sitaram 625 


S. 54 


Contract for sale Consideration, 
passing of Sale-died not executed or registered 
— Title, whether created Registration Act \XVJ 
of /W8>, ss. 17, i'j R ride nee Act (/ of ib7J », 

.S* 


Where there is no sale-deed the mere fact that 
a consideration has passed between the parties 
does not operate lo create a title. 

A mere contract does not create any equitable 
interest in immoveable properly. 

Plaintiffs sued to recover possession of certain 
rooms in a house. It appeared that previous to 
this a compromise had been arrived at in a cri¬ 
minal case between the parties which was em¬ 
bodied in a paper bearing an 8-annas stamp but 
which was not registered. It stated that room 
No. 120 of the house in dispute was given up 
by defendants in lieu of room No. 129 and that 
ih \ ..".I ill continue in possession of room No. 
128 “as before'‘ : 

Held, (h that the document being unregistered 
it conveyed no title to the defendants and the 
plaintiffs were not estopped from claiming back 
their own property, Gut they must put the de¬ 
fendants in the same position in which they had 
been if there had been no compromise; 

(2) that defendants could not be permitted to 
Prove the agreement of relinquishment of title 
bv oral evidence. A Ram Sarup v . Hardeo 10 
O. A- A. 1. R. 431; (19 2\) A. I. R. (A.; 399 429 

~ ~~ s# 54 Sale Inj unregistered document - 
Delivery of possession -Property of value below 
on; hurt Ire l rupees -Sale, validity of—Sale- 
deed, whether can be referred to. 

Where there has been a sale or mortgage with 
delivery of possession of property less than Rs. 100 
iu value the effect of transaction is not destroyed 
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because an unregistered sale-deed was executed at 
the same time. 

In such a ease the unregistered sale-deed can 
be referred to in order to ascertain the nature of 
the possession sought to lie disturbed. A Hava 
Ram i\ Sita Ram 3 94 


_S. 5 5 (1) (g Sale —Covenant to 

indemnify vendee on loss of property Statutory 
covenant ’, whether excluded. 


OASES. 

Transfer of Property Act— contd. 

C 8 of the Transfer of Property Act, to sue for the 
mortgage-money. R .M.vrxo Po Kin v. Maiwo 
Kyaik Vk. 2 Pur. L. J. 17; (192-1) A. I. R. (R ) 
II--! 815 

s. 75. See Limitation Act, Sen. I, 
Aut. 118 498 

s. 82 Contribution between mortgagee and 
mortgagor. 



Plaintiffs purchased certain property from tho 
defendants under a deed which recited that if 
any portion of the property was lost as a result 
of a claim by any encumbrances, the vendors 
would indemnify the vendees to tho extent of the 
loss suffered. Subsequently, on a decree for sale 
being obtained hy a mortgagee of the property, ihe 
plaintiffs had to pay a large sum <*f money to 
avoid sale. They then brought a suit to recover 
the amount from the defendants: 

Held, ili that the express covenant by tic* 
vendee to pay a proportionate amount if any 
portion of the property was lost on account «.f 
a claim oil a prior encumbrance, excluded the 
statutory covenant to he found in section 55 il 
[(/i of the Transfer of Properly Act ; 

i 2 ) that inasmuch as the parties substituted a 
written contract for the statutory contract they 
could not now throw away the written contract 
and rely on the statutory contract; 

(3) that as no portion of the property had 
passed out of the hands of tiie plaintiffs-vendees, 
they were not entitled to recover the amount, 
claimed. A R.\.u ('iiander r. Uhaowati, 22 A. L. 
J. 570 590 

- S. 5 3 (C) —Construction of document — 

Sale-deed —-Agreement to re-ctmvey -Mortgage by 
conditional sale— Pre-emption. 

Certain property was conveyed by a sale-deed, 
and a contemporaneous agreement was executed 
between the parties which recited that the sale- 
deed was subject to the condition that, if the 
vendor re-paid the amount of the purchase-money 
within a certain period, the property would be 
re-conveyed to him. Both documents were pre¬ 
sented for registration at llie same time: 

Held , (1) that the sale-deed and the agreement 
formed part of the same transaction; 

( 2 ) that the transaction was a mortgage by con¬ 
ditional sale within the meaning of section 5rt 
(ct of the Transfer of Property Act and was not, 
therefore, liable to pre-emption. A Ram Ciiaran 
Lai. v. Diiaram Singh, 22 A. L. J. 10; 10 A. 173; 
(1921) A. I. R. (A.) Il l 626 

-. s. 68 Mortgage with possession Mort¬ 
gagee ousted by person claiming adversely to 
mortgagor— Duty of mortgagor - Mortgagee , whe¬ 
ther entitled to sue for moi tgage-money. 

Where a mortgagee in possession is ousted from 
possession of the mortgaged property by a person 
claiming title adversely to th? mortgagor, it is 
the duty of tbs latter to defend his title and to 
restore the mortgagee to possession, and if he fails 
to do so, the mortgagee is entitled, under section 


Xo question of contribution can arise between 
the mortgagee and a representative of the mort¬ 
gagor who is not a transferee from the latter. 
A ('n.\ritB Bbnaik Rao V. PrTTAlN Sinoii 69 


-SS. 83, 84 —Mortgage — Redemption — 

Deposit in Court —Interest, cessation of — Mesne 
profits, right as to. 

A mortgagor deposited tlie mortgage-money in 
Court to the credit of the mortgagee's heirs under 
section S3 of tlie Transfer of Property Act and 
allowed it to remain in Court till his redemption 
suit was decreet!. The money was not drawn by 
the mortgagee's heirs owing to quarrels among 
t hern selves: 

Held, that the mortgagor had done all he could 
to enable the mortgagee's heirs to draw out the 
money, and interest had, therefore, ceased to run 
on the mortgage-money from the date of the 
deposit and the mortgagor was entitled to mesne 
profits. M Xaoatiial v. Arumuoam Pillat, 17 L. 
W. 131; 11 M. L. J. 3G2; 32 M. L. T. 371; (1023) 
A. I. R. (M.) 351 40 

- s. 89. See Mortgage — Prior mortgagee, 

suit nv 654 

- S. 101— Mortgages, several—Payment of 

earlier mortgage by owner , effect of "Priority 
charge , whether kept alive - Presumption. 


In India, where there are several mortgages on 
a property, the owner of the property subject to 
the mortgage may, if he pays off an earlier 
charge, treat himself ns buying it and stand in 
the same position as his vendor; or, to put it in 
another way, he may keep the incumbrance ali\e 
for his benefit and thus come in before a later 
mortgagee. Where there is no indication to the 
contrary, it must be presumed that the owner 
intended to keep alive the previous charge it l 
would be for his benefit. 

For the purposes of this rule it is immaterial 
that the charge paid off comprised properties not 
included in the other charges. 


The rule, however, is not applicable if the 
nvnor had personally covenanted to pay the Intel 
nortijage-debt. P C Mauheupi AyYARRPdi r. 
\ 1U> I'M TLI-T C.OPALAKKISHNAYVA, 22 A. L. 

If, ,M L. .T 161; 11!>24) A. I. R. ' f P. C.• 30; 19 L- 
tV. 215: 20 Horn. L. R. 201; 31 M. L. I- L - ’• 
J . R 99: 10 O. & A. L. R. 269; (1924) M. \\. N- 
*90; an O. L. J. 204; 47 M. 190; 28 t. ^ ^ 
025 ,P. C.i 

106, applicability of—Ejectment 
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Sot ice to quit, when should expire. 
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Transfer of Property Act— contd. Tester o, Property Act.. 

Section lUli of tli* Transfer of Properly Art 
merely lavs down in a codified form what has 
always been understood to he the general law on 
t }'' su uject, and the section is applicable in the 
absence of a contract to the contrary. 

In the absence of an agreement or local custom 
to the contrary a notice to quit must Ik- given t.. 
expire on and with the last day of some period 
of the tenaney. 1 

A condition in a lease that the landlord would 
give one months notice if he wants to have the 
premises vacated does not mean that notice can 
be given at any time and that it is not l., expire 
with the end of the month ..f the tenanev as 
u-quiretl by section KM! of the Transfer of 'lVo- 
perty Aet. L Chim Lae r. Cum Lai.. 1 >):».!i 

*'• *• -tv. (ij.j UoU 957 


s. 106 Landlord and ttnanl—Hiect- 
men -.Notice- -Denial of landlords Ht!< -Ann;, 
went to vacate on demand. 

Where a leftanl is sought to be ejected without 
notice on Uie ground of denial of the landb r. 
Hie. it must be shown that the title of the hmd- 
lord had been denied prior to the suit 

\\ here a tenant agrees to vacate the demised 
premises whenever required to do so. section ).;i 

ed .e 6 , ‘,r Sferof ,, r , 1 vr,v A< l becomes inapp ?. 
uihh. to the case, and the tenant is not entitled t„ 

KS £ re eJeCtment - A MlKAI c.AIkka 

106 

— ,v SS - 1 ?7’ , 117 Illustration Act i \\’f 

"• ‘ ^—Vvidencc Act ,/ of /.s; 

"• vl—.igncultu,al lease Registration whether 

ni^evi'd^t '"n !,t “! tr " 1 l , eUS '' whtt, ic "dmissihle 


s. 108 (j) /. . ,, '•jn.fiir i>r Kinbiliti/ 

fn Wit *Vi\ irhet/u r < xt in-jui*hahl>\ 

lio’v* i fcssce transfer^ I lie whutln-r 

permauem • Vmporary, flu* claim to i Ml v iviiI fo 
tin- lessor is nul rxlin^/iishcd by assignment 

m nf yh ‘ Transfer of Property 
-vtt. o mieuii's or I i»of. .Siikimi.m Jin v. Xma- 
KAKsiu I\.\i 5 7 

~T . s - 1,1 upidicabilitH 11,7/ 

"T residence without power to ,,rant leas,, derive 

* v —*’ *»/'/atut c. 

Section 111 of the Transfer of Property Act 
* r** n< . ){ 5, .PPlv to a forfeiture ebiimed bv reason 
of “ n ff'ingcincut of the provisions of a devise. 

Plaint iff was given under a Will a right ..f 
jjsiaenee in a house without power to sub-let. 
He sub-let tin* lioust-ami defrmlaiits. who wen* the 
neirsof th ■ testator, claimed that the plaintiff had 
lorfcited his right of Residence under the Will 
Held, il) that section III of the Transfer of IVo- 
l'erty .Vet was not applicable tollie case; 

i- 1 that in the absence of a clause in the Will 
providing for a right of re-entry in ease a sub¬ 
lease was granted by the plaintiff, the latter 
could not be held to have forfeited his right of 
residence in the house. O Shankar Dayai. 
Bixavak Prasad, 27 <). (\ 1; »1D24• A. I. R. ,() ) 

<{0j 6 95 


- s. 123 -C Sift of immoveable property — 

n.. : . f .. . Deed or yin not registered--Donee in possession 

117 of tlm VrnS? pr °y ib 1 i , 0n °°ntaine(l in section —Donor heirs of whether can claim possession 

11 / of tiio Jiansfcr of Property Act it is not —kyuitable teller. 

PS and. his wife ML made a gift of certain 
lands to their grandchild MX n minor. Mutation 
was accordingly effected and the land stood in tlm 
name of .1/A on the death of PS his son PS (the 
lather of the donee.) who was managing the estate 
on behnli of Ins mother, acting in collusion with 
the plaintiff, a money-lender, fraudulentIv induced 
he danse to execute a d.vd of sals of the lands 
in suit on n misrepresentation that it was only 
an instrument of exchange. The fraud was how- 

ficWh« d » 18 7r erCd ?1U " ,e <K,nee ,efl «8ed to sub- 
s ube to the registration of the deed. Thereupon 

wit'h P n! n SUC r t0 1CCOVer l^WWIOn together 
"Hn mesne proiits: 


necessary under that Act that a base for agri¬ 
cultural pur pci.ss should bo made by « written 
instrument. It may be effected by oral agreement 
and when so affected no registration is required’ 

b |V ' ,8 /' e iC:d to u ' rili "o. then, in the case 
of a lease from year to year or for any term 
excluding a year or reserving a yearly rent 
registration would be required under section V 

of the Registration Act. and, if unregistered, the 

bass "ill be inadmissible in evidence under 
sect ton 49 of the Act. and other evidence of j ls 
terms would be precluded by section 1)1 of the 
Evidence Act. 

If. however, the subsequent acts of the parties 
themselves disease a state of affairs consistent 
onlv with the existence of an agreement mutually 
recognised and acted upon as if the instrument 
iv. rc binding upon the parlies, then, although th- 
written document may be defective as n valid 
and hnally concluded agreement, such defects 
rruy bo supplied by the subsequent actings and 
conduct of the parties. 

A docuunnt which is inadmissible in evidence 
for the purposes mentioned in section I!) of tl„. 
Registration Act, may nevertheless be admitted 
f,r a ccll'.itcial purpose, a?, for exaippls, to 


II. Uf Unit «he -rfonee br-.ng in ipossession neither 
the-. on.u- nor any person claiming through them 
could dispute her right to t|„. '[ H 

and it would be most unjust .-.ml ., t 

they could be allowed to do so. . U 

The Transfer of Property Act was on-mi 
order to prevent fraud and deception t 
found, d on . h • highest principlcs of just ce em.it v 
and goo.l c •iiscience. R M J' l a. p ’ e( l lut J 

-Ma .Now, S,,. 1 R. 065; ..iwV 
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1 — 


Trusts— Succession -Hindu widow , position 
Custom. 

In the absence of a special custom to the 
contrary succession to trusteeship of property 
follows the ordinary rules of succession and a 
Hindu widow is entitled to succeed to it as heir 
to her husband. IV! Kotiiandaramaswam/ Naim* v. 
Pappammal 8 91 

Trusts Act (II Of 1882 >, ss. 88, 90— Joint husi- 
ncss winding up — Receiver, appointment of -Mem- 
her, whether can compete with Receiver— 
Inju notion. 

Where a business ot any kind is he?:ig wound 
up by the Court or otherwise the business being 
the property of more Hum one person carried on 
ns partners, co-owners, members of a joint family 
or otherwise, during the winding-up persons who 
were the members of the concern are not allowed 
to enter into a competition so as to interfere with 
the successful winding up of the concern. 

A Hindu joint family carried on a large abkari 
business and. as part of ir, it had for many years 
the abkari monopoly in e rtaia places. The joint 
lamily became divided in status. A partition suit 
was brought and Receivers were appointed for 
getting in all the assets of the family affairs 
In the course of the winding-up, the Receivers 
applied for a renewal of the monopoly of the 
abkari contract. 'Hie members of the family also 
entered into competition with the Receivers to 
obtain the contract. On an application by the 
Receivers for an injunction restraining the mem* 
hers of the family from entering into competition:* 
Held, that the action of the respondents was a 
direct interference with the Receivers and was 
directly contrary to the interests of the family as 
a whole, and that, therefore, the injunction prayed 
for must issue. M Tiiavasamitiic Nadar v 
B ALAGfRITSWAMV NADAR 6 5 8 

U. P. Land Revenue Act iIII of 190I-, s. 36, 

scope of—Agreement to pay specified rent, how 
far enforceable. 

There is nothing in section 30 of the L\ P. 
Land Revenue Act to prevent 1 he parties agreeing 
upon a rent which is not above the legal maximum 
nor is there any reason why such rent, if agreed 
upon by the parties, should not be recoverable in 
the Courts. A Sri Kantoo Singh r. Imdad Ali 

665 

-S. 233 —Oudh Rent Act (XXII of 1886 ), 

s. /i2—-Document creating tenancy rights, inter¬ 
pretation of—Jurisdiction of Civil Courts. 

The Civil Courts have no jurisdiction* to 
Interpret a document purporting to grant a lease 
of tenancy rights so as to declare whether under 
it the period of the lease lias expired or not. O 
Raja Bishunath Saran Singh v. Sitla Bakhsii 
Singh, 10 O. L. J. 315; (1924) A. 1. It. (O.; 69 7 8 4 

f -S. 233 (K )—Application for partition —- 

Subsequent suit for exclusive possesion whether 
maintainable—Jurisdiction of Civil Court 
Where proceedings for partition under the 
provisions of the U. P. Land Revenue Act are 
pending a suit by one co-sharer for exclusive 
possession of certain plots and for damages for 
the value of the crops misappropriated by the 
ftefepdants, excluded from the cognizance of u 


U. p. Land Revenue Act—concld. 

^? V1 * A Nazir Ahmad v. Muhammad Sharif, 

*16 A. 453 345 

U. P. Municipalities Act (II of 1916), s. 162 

(1) Professional Tax — Residence, meaning of. 

In cases of persons who carry on business at 
places other than their native home their place of 
residence is the place where they earn a living 
and do their daily work, nor does that place cease 
to be their residence because for purposes of rest 
or recreation of family ties they occasionally 
return to tlie family home where they and their 
families have been brought up. A Municipal 
Board of Bareilly v. Ala Baksh. 22 A. L. J. 457 
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Upper Burma Registration Regulation (II of 
1897), rules framed under, rr. 5, 7-Regis¬ 
tration- Presentation of document- Signature of 
person presenting document, whether necessary 
-- Endorsement , correctness of Presumption — 
Xote as to absence of party, omission of, effect of. 

There is no provision in Upper Burma Regis¬ 
tration Regulation II of 1897 or in the rules 
framed thereunder that requires the signature of 
the person presenting a document for registration. 
Rule 7 prescribes the mode of registration and 
the contents of the endorsement to be made by 
the registering officer, and the correctness of this 
official endorsement must be presumed. 

Rule 5 of the rules framed under Upper Burma 
Registration Regulation II of 1897, requires that 
where any party to a document is unable or refuses 
to appear, a note of the circumstance should be 
made by the registering officer. The omission 
to make such a note, however, is one for 
which the person presenting the document 
cannot he held responsible: it is at most a 
defect in procedure which does not vitiate a 
registration made on a proper presentation. P.C. 
Baijkath Singh v. Jamal Brothers and Co., Ltd» 

22 A. L. J. 42; (1924) A. I. R. <P. C.) 48; 19 L. W. 
315; (1924) M. W. N. 196; 10 O. & A. L. R- 
288; 51 C. 354; 2 R. 99; 28 C. W. N. 1029 (P. 0.) 
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Vendor and purchaser— Purehasc from osten¬ 
sible owner—Good faith—Notice of doubtful 
title—Equity, rule of—Transfer of Property 
A ct (IV of 1882), s. 1,1. 

^ here a transferee of property having notice 
of a suit brought against his transferor bv a third 
person for the recovery of the said property. 
to make any attempt to ascertain whether his 
transferor has the right to make the transfer or 
not, ha cannot be said to be acting in good fadn* 
and the transfer in his favour is hot binding 0J j 
th? rightful claimant in • view of the rule ot 
equity embodied in section 41 of the Transfer ot 
Property Act. L Raoho v. Dwarka Das, 10 1 L fl7 * 

R. 923 . 687 

Waiver, conditions of. d with 

aiver muQt be an intentional act , onH rrj 
knowledge df ths *riBcessary facts. B Cu^Tt ^ 
i\ Dbokaran, 26 Bom. L. R. 84; (1924) A * 759 
(B.) 370 
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